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JUDGES 



OF THE 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS, AND 

THE COMMERCE COURT 



FIRST CIRCUIT 



Hon. OLTVER "WBNDELL. HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. WILLIAM SCHOPIELD, Circuit Judge^ Malden, Mass. 

Hon. CLARBNCB HALB, District Judge, Maine Portiand, Me. 

H(?n. FREDERIC DODGE, District Judge, Massactiusetts Boston, Mass; 

Hotï. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES B. HUGHES. Circuit Justice Waalilngton, D. O. 

Hon. B. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N- Y. 

Hou. WALTBR C. NOYES, Circuit Judge New Haven, Conn. 

Hon. JAMÏÎS P. PLATT, District Judge, Connecticut Hartford, Conn. 

K[on. THOMAS I. CHATFIBLD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VÉEDBR, District Judge, B. D. New York Brooklyn, N. Y. 

Hou. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. QEO,RGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hou. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYBR, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT 



Hon. MAHLON PITNEY, Circuit Justice W£^shlngton, D. C. 

Hon. JOHN B. McPHERSON, Circuit Judge» Philadelphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge.. Wllmlngton, Del. 

Hon. JOSEPH BUFPINGTON, Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Blizabeth, N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvania^ Philadelphia, Pa. 

Hon. JAMES B. ROLLAND, District Judge, E. D. Pennsylvania Philadelphia, Pa. 

Hon. CHAS,. B. WITMBR, District Judge, M. D. pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

» Died June 10, 1912. 

' Appointed Circuit Judge. Took oath o( office April 8, 1912. 

(V) 
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FOURTH CIRCUIT, 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Ashevllle, N. C. 

Hon. THOMAS J. MORRIS, District Jtidge.Maryland* Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina ...Wllson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. G. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. and W. D. S. CCharleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Rlohmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynohburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phillppi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Cliarleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEFTI R. LAMAR, Circuit Justice Washington, D. O. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge HuntsvlUe, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon, JAMES W, LOCKE, District Judge, S. D. Florlda JacksonvlUe, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPBER, District Judge, S. D. Georgla Maçon, Ga. 

Hon. RUFUS B. FOSTBR, District- Judge, E. D. Loulslana New Orléans, La. 

Hon. ALBCK BOARMAN, District Judge, W. D. Loulslana .Sbreveport^ La. 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosclusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapids, Mich. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. K.NAPPBN, Circuit Jndge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Mays.ville, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucky LoulsvlUe, Ky. 

Hon. ALEXIS C. ANGELL, District Judge, B. D. Michigan* Détroit, Mich. 

Hon. CLARBNCE W. SESSIONS, District Judge, W. D. Michigan Muskegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio. Toledo, Ohlo. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohlo. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATEH, District Judge, S. D. Ohio Columbus, Ohlo. 

Hon. EDWARD T. SANPORD, District Judge, B. and M. D. Tennessee Knoxville, Tenn. 

Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 



» Died June 6, 1912. ♦ Résignation effective June 1, 1912. 



JTJDGES OF THE COURTS Vil 



SEVENTH CIRCUIT 



Hon. HORACE H. LURTON, Circuit Jiistice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit .Tudge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Slietoygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KENBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, B. D. Wisconsin Milwaulcee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madlsou, Wis. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Roeli, Ark. 

Hon. F. A. YOIIMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado.. Denver, Colo. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. HENRY THOMAS REED, District Judge, N. D, lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri ..Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Net. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, B. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. OLIN WELLBORN, District Judge, S. D. Calilornia Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Calitornla San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VAN FLEET, District Judge, N. D. Calitornla San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington'' Seattle, Wash. 

Hon EDWARD E. CUSHMAN, District Judge, W. D. Washington» Seattle, Wash. 

• Resigned March 20, 1912. • Appointed May 1, 1912. 
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CQMMEJ^C^ COURT 



Hpn, MARTIN 4. KNAPP, Preslding Judge... ...Wasblngton,, D. C. 

Ho;^. EOBÉ9T W. ARCHBALD, Associate Juâçe^..... ..Washington, D. C. 

Hon. WILW4i,M H. HUNT, Associate Jiidge: WasUlngton, D. C. 

^On. JOHN B. CARLAND, Associate Judge... .....Washington, D. C. 

Hop. JULIA,N W. MACK, Associate Judge Washington, D. C. 
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SKUD V. TILLINGHAST. 

(Circuit Court of Appeals, Sixtli Circuit. April 2, 1912.) 

Ko. 2,144. 

1. Plbdges (§ 55*) — xicTioN ON Principal Claim— Rights of Pledgee. 

A pledgee in possession of the pledge and eutitled to retain tlie same 
until liis claim is paid need not, as betweeu himself and the pledgor, 
resort as a gênerai rule to the pledge before suing on the principal claim, 
though he may be eompelled to release the pledge when his claim is satis- 
fied. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. §§ 140-151; Dec. 
Dig. § 55.*] 

2. Pledges (§ 44*) — Conversion oe Pledge by Pledgee— Effect. 

A pledgee who couverts the pledge thereby in effect to the extent of its 
value discharges the deht, and the same resuit follows where the pledgee 
through hls fault fails to préserve the pledge. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. §§ 103-107; Dea 
Dig. § 44.*] 

8. Banks AND Banking (§ 287*) — National Banks — Keceiveesiiip— Rights 
OF Receiver. 

A receiver of an insolvent national bank stands in the place of the hank, 
and he may not appropriate to the use of the banli or its creditors any 
seeming asset that in equity and good conscience belongs to another, or 
ought not to be enforced against him. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 1089- 
1127 ; Dec. Dig. § 287.*] 

4. Principal and Agent (§ 178*) — Knowledge op Agent— Knovfledgb Im- 

putable TO Principal. 

ïhe rule that a principal is chargea ble vpith the knowledge of his agent 
does not apply where the agent is hostile in iuterest to the principal in 
a transaction and acts outside the scope of his agency, and his act is not 
binding on the principal. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 680- 
684 ; Dec. Dig. § 178.*] 

5. Banks and Banking (§ 262*) — Execution oe Accommodation Notes fob 

Officers of Bank — ICnowledoe of Officeks Imputable to Bank. 

A maker of a note for the accommodation of the cashier of a bank re- 

•For other cases see same topic & S numbek ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
105 F.— 1 
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fused to slgn It untll collatéral securities were attaeheci to It, and a mar- 
glDal mémorandum made on It. The note and coUaterals were obtained 
to secure tHe bank for a debt due f rom the cashier. The président of the 
bank induced the maker to exécute the note to be secured by the coUat- 
erals, and the note and collaterals attached were turned over to the cashier 
or président for the bank. The maker acted In good faith. The collater- 
als were subsequently abstracted f rom the bank by the cashier. Beld, 
that the president's interest in the transaction resultïng in the exécution 
of the note was not as a matter of law adverse to the bank, and the bank 
was llable to the maker for the loss of the collaterals on the jury flnding 
that his Interest in the transaction was not adverse to the bank so as to 
make the knowledge of the président imputable to the bank. 

[Ed. Note.^ — For other cases, see Banks and Banking, Cent DIg. §§ 
1001-1006 ; Dec. Dig. § 262.*] 

6. Tbial (§ 178*) — DiBECTioN OF Verdict— Weight of Evidence. 

The court on a motion to direct a verdict cannot weigh the évidence. 
[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 401-403 ; Dec. Dig. 
§ 178.*] 

7. Banks and Banking (§ 262*) — Réception of Accommodation Note Se- 

cuEED BY Collaterals — Absteaction of Collaterals— Liabilitt of 
Bank. 

A maker of a note for the accommodation of the cashier of a bank 
signed it on condition that collaterals should be attached to it. The note 
and collaterals attached were delivered to the bank. The collaterals 
were subsequently abstracted by the cashier, who at the time was the 
common agent of the bank and the maker. Held that, since the bank 
could not receive the benefit of the note without bearing the burden of the 
knowledge of the oflicers of the bank that the note was secured by the 
collaterals attached thereto, it was liable for the loss of the collaterals. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 1001- 
1006; Dec. Dig. § 262.*] 

8. Banks and Banking (§ 260*) — Réception of Accommodation Note Se- 

cured BY Collaterals — Abstraction or Collaterals — Liability of 
Bank. 

A bank whieh recelved a note executed by a third person for the ac- 
comniodation of the cashier who was indebted to the bank, and who 
pledged collaterals attached to the note to secure It, must be deemed to 
hâve contracted to keep the pledged securities for the benefit of the 
maker, and its failure to do so is a breach of contract out of which thé 
note grew. 

[Ed. Noté. — For other cases, see Banks and Banking, Cent. Dig. §§ 977, 
978, 983, 984, 9861/2-990; Dec. Dig. § 260.*] 

9. Banks and Banking (§ 287*) — Actions— Recoupment. 

The failure of a bank recelvtng a note executed by a third person for 
the accommodation of its cashier who pledged securities attached to the 
note to secure it to protect the pledged securities as it contracted to do 
Is a breach of the contract out of which the note grew, and furnishes 
a clalm arising under that contract avallable to the third person by way 
of recoupment when sued on the note by the receiver of the bank, and 
the third person's remedy Is not conflned to equity. 

[Ed. Note. — For other cases, see Banks and Banking. Cent. Dig. §§ 1089- 
1127 ; Dec. Dig. § 287.*] 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

Action by Philip Tillinghast, receiver of the First National Bank 
of Iroijwood, Mich., against Herman Skud. There was a judgment 

•For other cases see same topic & S numbbe In Dec. & Am. Dige. 1907 to date, & Rép'r Indexa» 



SKUD V. TILLINGHA8T 3 

for plaintiff, andi défendant brings error. Reversed, and new trial 
awarded. 

The judgment lu this case was entered upon a directed verdict, the direc- 
tion having been given at the close of ail the évidence, and the failure to sub- 
mlt the case to the jury is distinctly asslgned as error. The basis of the suit 
is a promissory note. The form of the note as contalned In the notice given 
under the money counts of the déclaration and as received in évidence is that 
of an ordlnary demand note, bearing date October 1, 1908, payable to the order 
of the First National Bank of Ironwood, Mich., for $2,500, wlth interest at 
6 per cent, per annum, and signed by Skud. The défendant, Skud, pleaded 
the gênerai issue, and in the detailed notice and an affidavit presented there- 
under charged material altération of the note, and denied that the note sued 
on was exeeuted by him. The charge is that, when the note v^as executed and 
dellvered, It contalned on its left margin thèse figures and words, "(200) But- 
te-Balaklava (100) Shattuck," and that there was attaehed to the note certif- 
Icates representing 200 sharea of the capital stock of the Butte-Balaklava 
Copper Compary, a corporation of Arizona, and 100 shares of the capital stock 
of the Shattuck-Arizona Copper Company, a corporation of Minnesota, but that 
after its dellvery and prior to the commencement of this suit, without Skud's 
knowledge or consent, the note was altered by cutting off the figures and 
words mentioned and removing the certiflcates of stock. The value of the 
stock seems to be equal to, if not in excess of, the amount of the note. Skud 
gave further notice that upon the trial he would recoup and set off as against 
plaintifE's cause of action a clalm for damages in the sum of $3,000, or so 
much thereof as would be sufficient, arising and growing out of the altération 
of the instrument and failure safely to keep the original note and pledged 
securitiès, which in substance and efCect represented the transaction into 
which the bank, through its président and cashier, and Skud entered. 

The président, Jahn, and the cashier, Larson, had a controUing Interest in 
the bank, and seem, in fact, to hâve been the active managers of the bank's 
entire business. Larson requested Skud to sign a note for him for $2,500, 
and Skud refused. Larson told him later that he would secure him by the 
stock before mentioned; and Skud upon conversing with Jahn was induced 
to sign the note in the présence of Jahn and Larson, and to leave It with 
elther Jahn or with Jahn and Larson, but not until on Skud's demand the 
figures and words before mentioned had been entered in typewriting on the 
margin and the certiflcates representmg the stock had been attaehed to the 
note by pinning the certiflcates thereto or fastening them to it by rubber 
bands. The note thus secured was given for Larson's accommodation, and to 
take the place of money that Larson then owed the bank. No question is 
made as to the good falth of Skud in this transaction, nor Is it claimed that 
he ever received any of the money. Skud testlfies that Larson threatened to 
call an unmatured loan of his unless he would sign the note ; but Skud at 
once paid the substantlal part of his loan, and seems to hâve been influenced 
at last to sign the note by the mémorandum entered on its margin, the securi- 
ties attaehed (which he regarded as having greater value than the face of 
the note), and the request of Jahn. The évidence clearly shows that the mar- 
ginal figures and words of the note were clipped off, and the certiflcates of 
stock removed from the note after they were turned over as before stated. 

Although the note bears date of October Ist, it was not executed until 
some time between the 8th and 15th of the month ; and on November 20th 
folio wing the bank was examined. The examiner testlfies that he made 
a list of the notes, and that this note appears as an unsecured demand, 
though he could not remember the particular paper. Another examina- 
tion was made June 12, 1909, and on the 21st the bank was closed. The 
receiver took possession on the 24th. There is testlmony that the note was 
found in its présent condition at the later examination, and also at the 
time the bank was closed. Larson testlfies that the mémorandum was on 
the note and the stock in possession of the bank when he left. Larson was 
displaced as cashier on June 17, 1909, and he with Jahn and Beddow, as- 
sistant cashier, were charged with embezzling the assets and collatéral se- 
curities of the bank, and making false entries in its books. Larson plead- 
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ed gullty, and was sentenced to Imprisonment Jahn commltted suicide, 
The receiver testifles that securitles were converted by Larson, but thaft 
the records do net Indieate any conversion by Jahn. Skud, in substance, 
testifled without apparent contradiction that in answer to the rçcelver's re- 
quest of him to pay the note he sald that he would if it were presented in 
Its original condition wlth the coUaterals attached. 

Julius J. Patèk, for plaintifï iti error. 

C. B. Wilby (Philip Tillinghast, of counsel), for defendaht in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and SA- 
TER, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The record requires us to consider the proposition, in substance urgéd 
on behalf of the receiver, that the action can be sustained on the prom- . 
issory note in its présent form, without référence alike to the receiv- 
er's inability to produce the abstracted securities ànd his refusai to ac- 
count for any portion of their value upon payment of either the note 
or judgment, and also without recognizing the défense of alleged 
wrongful conversion of the pledged securities and the resulting dam- 
ages. 

[ 1 ] It must be conceded that, as a gênerai rule, as between a pledgor 
of his own securities and the pledgee, the latter is not bound to resort 
to the collatérals before suing upon his principal claim, though he may 
be compelled to release or reassign the securities when his claim is 
satisfied. This rule, qî course, proceedis upon the theory that the 
pledgee is in possession of the collatérals, and is entitled to retain 
them until his claim is paid. 

[2] However, when the pledgee has converted the pledge, he hag 
to the extent of its value in effect discharged the debt ; and the same 
resuit must follow where the pledgee has through fault of his failed 
to presetve the pledge. The contention is that no rule of thîs 
character can be applied in this case, because the note in its original 
form and the securities were not delivered to the bank, and, further, 
the securities did not belong to Skud. The reasons assigned for non- 
delivery are that both Jahn (the président) and Larson (the cashier) 
were in their dealings with Skud engaged in the commission of a 
fraud upon the bank, and consequently that their knowledge was not 
imputable to the bank, and their acts were not binding upon it. It is 
not claimed that Skud was cognizant of the alleged fraud, or that he 
derived any benefit from the transaction. The claim is that he gave 
the note for the accommodation of L,arson, and that, since the securities 
belonged to Larson, Skud must look alone to him for either their 
return or their value. This gives no efïect to the refusai of Skud to 
sign the note unless and until the marginal mémorandum was made 
on it and the securities were attached ; nor to the évidence that the 
note and collatérals were obtained to secure the bank upon a debt then 
owing to it by Larson. The position the receiver is thus forced to as- 
sume is that he may disregard the benefit that would through the sé- 
curités hâve inured to Skud, and still clàim the advantage that inured 
to the bank through Skud's promise alone. It is to be observed that 
Skud is not suing the bank or its receiver for the stock; nor is it 
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sug;gested that the transaction (apart from the question of fraud 
of the bank's officers) was not within the authority oî the 
président and cashier. Skud is urging by way of défense that the 
receiver cannot through afïirmative action claim the benefit of his 
(Skud's) promise, and at the same time deny that the bank was af- 
fected by the knowledge of its président and cashier concerning the 
eUminated mémorandum and sccurities on the faith of which the 
promise was obtained. It results that, in order to sustain the directed 
verdict, the receiver must show that the évidence justifies the con- 
riusion, as matter of law, that the note in its présent form was alone 
Mivered to the bank, and that Skud must be restricted to the idle 
ceremony of pursuing Larson for either the ehminated stock or its 
value. 

We are thus brought to the inquiry whether the évidence présents a 
question of fact for the jury, or merely a question of law, touching de- 
livery of the instrument. 

[3] In considering this inquirv, it is to be observed, in the first place, 
that in Peterson v. Tillinghast, 192 Fed. 287, 290, 112 C. C. A. 545, we 
held, following the décision in Rankin v. City Nat. Bank, 208 U. S. 
541, 546, 28 Sup. Ct. 346, 52 L. Ed. 610, that "the receiver stands no 
better than the bank." Fourth Street Bank v. Yardley, 165 U. S. 653, 
17 Sup. Ct. 439, 41 Iv. Ed. 855. If it were necessary to state a reason 
for this, it is because a receiver cannot lawfully appropriate to the use 
of the bank or its creditors any seeming asset that in equity and good 
conscience belongs to another or ought not to be enforced against him. 
Fairfield v. Southport Nat. Bank, 80 Conn. 92, 106, 67 Au. 471. 

[4] Next, it is urgedi, in substance, that Larson and Jahn were as 
to this transaction hostile in interest to the bank and acting outside 
the scope of their agency, and so their knowledge was not imputable to 
the bank and their acts not binding upon it. This is one of the rec- 
ognized exceptions to "the gênerai rule that the principal is held to 
know ail that his agent knows in any transaction in which the agent 
acts for him." American Nat. Bank v. Miller, 185 Fed. 338, 543, 
107 C. C. A. 456 (C. C. A. 6th Cir.) ; Thomson-Houston Electric Co. 
v. Capitol Electric Co., 65 Fed. 343, 12 C. C. A. 643 (C. C. A. 6th 
Cir.); Melton v. Pensacola Bank & Trust Co., 190 Fed. 126, 137, 111 
C. C. A. 166 (C. C. A. 6th Cir.). 

[5] Is the exception so stated to the gênerai rule applicable to this 
transaction, particularly to Jahn's part in it ? It must be borne in mind 
as stated that Skud would not sign or deliver the note unless and 
until the words and figures were entered on the margin of the note 
and the certificates of stock attaclied ; and it is hard to see how the 
one can be said to hâve been lawfully delivered to the bank, and not' 
the other. 

It is insisted as against Jahn that in his conversation with Skud 
which led up to the transaction in dispute Jahn used the plural pronoun 
"we" many times when alluding to matters such as a case which Lar- 
son had lost ; to the reason why Larson did not wish to sell the stock ; 
to their confidence in Skud ; and to the time when they would take up 
the note, etc. We think it is rather a strained inference to deduce from 
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such use of the pronoun that Jahn was confessing to a fraud, not to say 
a crime, while stating to Skud reasons why he could safely sign the 
note. It is certain that Skud derived no such impression. True, Jahn 
was arrested later and charged with embezzling assets and collatéral 
securities of the bank and making false entries in its books; true, 
also, Jahn committed suicide. We discover nothing in the record, 
however, that in terms tends to show that he embezzled assets or made 
false entries; and the receiver testified that the records do not show 
any conversion of collaterals by him. It must be remembered that the 
transaction now under considération concerns Larson's past debt and 
Larson's stock that was turned over as collatéral to secure that debt. 
How then can it be safely affirmed as matter of law that Jahn's inter- 
est in that transaction was adverse to the bank? When ail the évi- 
dence is considered, we think it présents questions for submission to 
a jury. 

[6] The court on the motion to direct could not weigh the évidence. 
Mt. Adams & E. P. Inclined Ry. Co. v. Lowery, 74 Fed. 467, 477, 20 
C. C. A. 596 (C. C. A. 6th Cir.). Furthermore, if the question were 
one simply of law, it is not at ail clear that Jahn's interest should be 
regarded as adverse to the bank. In First Nat. Bank v. Sing Sing 
Gas Mfg. Co., 120 App. Div. 542, 104 N. Y. Supp. 1040, 1041, unani- 
mously affirmed without opinion in 194 N. Y. 580, 88 N. E. 1119, it 
was held that the fact that one Noxon was plaintiff's cashier and also 
defendant's treasurer and an indorser of defendant's note in suit "did 
not disqualify him from receiving collatéral in behalf of the bank, 
because his interest in that transaction was in no sensé adverse to the 
bank." Further, Skud does not appear to hâve been dealing with 
Jahn as an individual, but as président of the bank. W. N. Bank 
v. Birch, 130 N. Y. 221, 228, 29 N. E. 127, 14 L. R. A. 211. If, under 
appropriate instructions, it should be found by a jury that Jahn did in 
truth receive the note and collaterals for the bank, the fact that the 
collaterals were subsequently abstracted from the bank could not afïect 
the rights of Skud. Skud's authority to pledge the collaterals could 
not be seriously questioned, any more than could be his bénéficiai in- 
terest in them if he did pledige them. It is claimed that the collaterals 
were abstracted by Larson. If this be true, and the other facts just 
mentioned be also true, it is not a sufficient answer to say that Larson 
abstracted his own securities. This view overlooks alike the interest 
in them, which the bank obtained by the pledge (Casey v. Cavaroc, 
96 U. S. 476, 24 L. Ed. 779) as well as Skud. In First Nat. Bank v. 
Sing Sing Gas Mfg. Co., supra, bonds were received as bank collat- 
erals by the cashier, who afterwards sold them and used the pro- 
ceeds to reduce his indebtedness to the plaintiff for moneys unlaw- 
fully appi-opriated by him. Of this it was said by the court (120 App. 
Div. 544, 104 N. Y. Supp. 1042) : 

"He had authority to receive tliem in behalf of the bank. He attempted to 
exercise that authority ; and, when he af terward stole them, he stole from 
the banlc, and not from his fellow indorsers." 

See, also, W. N. Bank v. Birch, supra. In D'itty v. Dominion Nat. 
Bank, 75 Fed. 769, 771, 22 C. C. A. Z7Ç>, 378, the principle just re- 
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ferred to seems to find approval of this court. Alluding to another 
décision which involved transactions condiucted by a defaulting treas- 
urer of two corporations, Judge Taft said : 

"We do not see that the drcumstance, in that case, that the treasurer stole 
the money, and, In thls, that the président obtained It on the false repré- 
sentation that he was authorized to borrow It for his bank, makes any reason- 
able distinction between the two cases." 

[7] The most tliat can be said in respect of abstraction of the stock 
by Larson is that he was at the time the common agent of the bank 
and Skud. The effort of the receiver is as stated to recover on Skud's 
promise, despite the knowledge of the bank's président and cashier 
touching the condition imposed by Skud as to the mémorandum and 
securities. This ignores a principle settled both by this court and the 
Suprême Court. It was not open to the bank to receive the benefit of 
Skud's individual promise, through either its président or cashier, or 
both, without bearing the burden of the knowledge which those offi- 
ciais had when receiving the benefit. In Ditty v. Dominion Nat. Bank, 
supra, this court held that a bank, whose président had embezzled cer- 
tain of its funds and replaced them with money borrowed by him on 
the bank's note, without the directors' knowledge, and then applied the 
money so borrowed to the bank's lawful debts, was affected with the 
knowledge of the président and liable to the bank from which the 
money was borrowed; Judge Taft saying (75 Fed. 771, 22 C. C. A. 
377): 

"Havlng recelved the benefit through an agent, It is affected with the bur- 
den of the notice which that agent had of its réception, and therefore it be- 
came liable for money had and received to its use from the Dominion Na- 
tional Bank. * * ♦ So in thls case the bank, ha\'ing received the money 
through the agency of Its président, could not retain it without assumlng the 
burden of the présidents knowledge as to how it came to be obtained." 

See Aldrich v. Chemical National Bank, 176 U. S. 618, 633, 20 Sup. 
Ct. 498, 44 L,. Ed. 611, where the Ditty Case was cited with approval; 
Atlantic Mills Co. v. Indian Orchard Mills, 147 Mass. 268, 274, 17 N. 
E. 496, 9 Am. St. Rep. 698 ; Fairfield v. Southport Nat. Bank, supra, 
80 Conn. 103, 67 Atl. 471 ; Lowndes v. City National Bank, 82 Conn. 
8, 13, 14, 72 Atl. 150, 22 L. R. A. (N. S.) 408; Merchants' Bank v. 
State Bank, 10 Wall. 604, 644, 645, 19 L. Ed. 1008; First Nat. Bank v. 
Bakken, 17 N. D. 224, 227, 116 N. W. 92. 

Manifestly it can make no différence which party to an action in- 
vokes the principle of those décisions. If Skud had received the money 
mentioned in the note, he would hâve to pay it back. Since he did 
not receive it, neither the bank nor its receiver can claim the benefit of 
his promise without yielding to him the corresponding benefit of the 
stock. If this were not the law, it would resuit that the receiver alone 
could in effect rescind the contract with Skud so far as it would impose 
an obligation upon the bank and affirm it so far as it would operate 
to its advantage. Peninsular Bank v. Hanmer, 14 Mich. 207, 214. 

[8] The only remaining question necessary to détermine is whether 
upon the hypothesis that the note in its original form and the certifi- 
cates of stock were delivered to the bank the défense urged by Skud 
can be entertained in this suit. We are disposed to believe that it can. 
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Upon thîs hypothesis the transaction gmbraced, at least it was con- 
nected with, the security, as well as the promise. Shaw v. Methodist 
Episcopal Society in Lowell, 8 Metc, (Mass.) 223, 22Ç). Otherwise 
expressed, the bank impliediy contracted to keep'the pledged securities 
for the benefit of Skud, and its f ailure so .to do is a breach of the con- 
tract out of which the note in question grew, and thus furnishes a 
claim arising under that contract. 

[9] It was held below that Skud's remedy is in equity; but that is 
not his only remedy. He may hâve any damages he has suffered 
through loss of the stock, appHed in réduction of the indebtedness due 
upon his promise. If such a défense is not within the doctrine of set- 
ofï as it exists under the statute and the practice of Michigan, it seems 
clear that it is within the doctrine of recoupment under the statute of 
the State and the practice in' that behalf. Its allowance would avoid 
circuity of action, not to say injustice. In McHardy v. Wadsworth 
(1860) 8 Mich. 349, 353, Judge Christiancy said: 

"A défense, by way of recoupment, dénies the validity of the plalntlfC'8 
cause of action to so large an amount as he claims. It is not an independent 
cross-claim, like a separate and distinct debt or item of account due froai 
the plaintiff, but is conflned to matters arising out of, or connected with, 
the contract or transaction which forms the basis of the plalntiffi's action. It 
goes only in abatenient or réduction of the plaintiff's clalm, and can be used 
as a substitute for a cross-action only to the exteut of the plaintiff's demand." 

Again (8 Mich. 354) : 

"It prevénts circuity of action, and aceomplishés full justice to ail the par- 
ties without the violation of any rule of la w." 

Although Judge Campbell dissented because of an imperfect notice 
and of a belief that it was not open to amendment, yet he said (8 Alich. 
355) : 

"And I think the doctrine of recoupment, arising directly, as hère, ont of 
matters forming the considération, should be permitted in lilie manner to 
apply." 

In Platt V. Brand, 26 Mich. 173, 175, in speaking of recoupment, 
Judge Campbell said : 

"The whole doctrine is one of the équitable outgrowths of the Improvoment 
of légal practice ; and no obstacle should be thrown in the way of its en- 
couragement. Our législation has indicated this design by eularging the 
défense and permittiug défendants to recover damages beyond the plaintiff's 
claim. We do not feel disposed to accept any technieal doctrines which would 
prevent its full efficacy, unless compelled by a welght of authority which we 
do not find hère." 

See, also, language of Judge Cooley in Chandler v. Childs, 42 Mich. 
128, 130, 131, 3 N. W. 297, and of Judge Marston in Iron Cliffs Co. 
V. Gingrass, 42 Mich. 30, 31, 3 N. W. 238. 

In Donnel v. Wyckoff, 49 N. J. Law, 48, 50, 7 Atl. 672, 673, it was 
held that in an action brought by a pledgee for the debt the défendant 
might set up the wrongf ul conversion of the pledge by way of défense, 
and be allowed its value as payment of the debt pro tanto ; the court 
saying: 

"The loan of the money and pledge of the stock as collatéral security are 
parts of the same transaction, and the value of the property wrongfuily con- 
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verted and the amount of the debt can both be as readily ascertained in the 
action by tbe pledgee for the debt, as in the action by the pledgor for the 
conversion of the pledge." 

Again (49 N. J. Law, 51, 7 Atl. 673) : 

"To deprive the créditer of ail remedy for hls debt, becaiise by inadver- 
tence he has made an unlawful disposition of the pledge — it may be of less 
\sdne than the debt — would be unjust. Equally iinjust would it be to eom- 
pel the debtor to pay the debt in full in the face of the wrongful disposition 
of the property pledged, and then put him to an action of trover against the 
same party, who may be insolvent and incapable of satisfying the judgment 
against him. The injustice that might be done to the pledgee in an action 
of trover for the wrongful conversion of the pledge — the debt for which it was 
pledged being unpaid — is obviated by allowing the amount of the debt in 
abatement of damages, on the theory that to that extent the property pledged 
has been applied to the pledgor's use. On the same principle the value of the 
pledge vsfrongfully converted may be treated as payment pro tanto, or in full 
in an action for the debt." 

To the same effect : Rush v. First Nat. Bank, 71 Fed. 102, 104, 105, 
17 C. C. A. 627 (C. C. A. 8th Cir.) ; Brown v. First Nat. Bank, 112 
Fed. 901, 905, 50 C. C. A. 602, 56 L. R. A. 876 (C. C. A. 7th Cir.) ; 
Stuart V. Bigler's Estate, 98 Pa. 80, 84; Océan Nat. Bank v. Fant, 
50 N. Y. 474, 476; Frank & J. G. Jenkins, Tr., v. Conklin, 146 App. 
Div. 301, 130 N. Y. Supp. 779, 780. OtheV cases showing varying 
though kindred applications of the doctrine : Michigan Yacht & Pow- 
er Co. V. Busch, 143 Fed. 929, 936, 75 C. C. A. 109 (C. C. A. 6th Cir.) ; 
Wm. Carraway & Sons v. Kentucky Refining Co., 163 Fed. 189, 192, 90 
C. C. A. 59 (C. C. A. 6th Cir.); York Mfg. Co. v. Rothwell, 119 Fed. 
144, 147, 56 C. C. A. 52 (C. C. A. 6th Cir.) ; Dushane v. Benedict, 120 
U. S. 630, 648, 7 Sup. Ct. 696, 30 L. Ed. 810; Bank v. Smith, 144 lowa, 
203, 206, 122 N. W. 825. That Skud's remedy is net confined to equity 
finds further support in the analogous class of cases, which hold that 
a mortgagee may bring trover for conversion of the mortgaged prop- 
erty. Grove v. Wise. 39 Mich. 161 ; Hull v. Bernatz, 106 Mich. 551, 
64 N. W. 473; Huellmantel v. Vinton, 112 Mich. 47, 70 N. W. 412; 
note to Worthington v. Hanna, 23 Mich. 530. 

We are therefore constrained to hold that it was error to grant the 
motion to direct a verdict. We refrain from passing upon other ques- 
tions presented. 

The judgment below must be reversed, and a new trial awarded, 
with costs. 



OLDS v. HERMAN H. IIETTLER LUMBER CO. 
(Circuit Court of Appeals, Sixth Circuit. March 5, 1912.) 

No. 2,257. 
1. CouKTs (§ 405*) — Circuit Court of Appeals — Appellate Jukisdiction — 

JUKISDICTIONAL QUESTIONS. 

Where the only question properly raised by the assignments of error 
is that of the jurisdiction of the trial court, the writ of error must be 
taken directly to the Suprême Court, but if the trial court did décide, and 
the assignments of error fairly raise an independent question of gênerai 

•For other cases «ee same topic & § ncmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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law as well as the question of jurlsdlctlon, the Circuit Court of Appeals 
has Power to hear and décide ail the questions. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103 ; Dec. Dig. § 405.*] 

2. OouETs (§ 405*) — Circuit Coùet of Appeals — Appellate Jueisdiction — 

JUEISDICTIONAL QUESTIONS. 

Whéther the giving of a forthcomlng bond by the master of a vessel 
which had been attaehed in a suit against the owner amounted to a gên- 
erai appearance raised in this case a question of jurlsdlctlon only, and 
an order vacatlng the attachment could not be revlewed by the Circuit 
Court of Appeals. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103; Dec. Dig. § 405.* 

Jurlsdlctlon of Circuit Court of Appeals In gênerai, see notes to l^an 
Ow Bew V. United States, 1 C. C. A, 6; United States Freehold Land & 
Bm. Co. V. Gallegos, 32 C. C. A. 475.1 

Iti Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Action at law by Millard D. Olds against the Herman H. Hettler 
Lumber Company. From an order vacating an attachment of defend- 
ant's property and dismissing the suit, plaintiiif brings error. Writ 
of error dismissed. 

C. S. Reilley (Hall, De Foe & Henry, of counsel), for plaintiff in 
error. 

Jacob Newman, A. E. Sharpe, and Chester E. Cleveland (Newman, 
Northrup, Levinson & Becker, of counsel), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Olds, a citizen of Michigan and in- 
habitant of the Eastern district, commenced an attachment suit pur- 
suant to the Michigan practice, and caused the writ to be levied on 
a vessel belonging to the lumber company, which was an Illinois cor- 
poration, with its principal office at Chicago, but which had no reg- 
ular place of business in Michigan. A copy of the writ, operating as 
a summons, was served upon the master of the vessel. No other Per- 
sonal service was attempted. The master, in his own name and not 
purporting tp act for défendant, gave a forthcoming bond under sec- 
tion 10,568, Michigan Compiled Laws 1897, by which he stipulated 
the production of the vessel to satisfy any judgment which might be 
rendered. The défendant thereafter moved to dismiss the writ be- 
cause it was not subject to be sued merely by seizure of its property 
in a district of which it was not an inhabitant, and because service 
upon the master was not good service upon the défendant. Plaintiff 
moved to strike from the files defendant's motion papers because there 
was good Personal service, and because the giving of the bond was a 
gênerai appearance. The Circuit Court granted defendant's motion, 
denied plaintiff's motion, and entered a judgment vacating the writ of 
attachment, quashing the service and dismissing the suit. The plain- 
tiff brought a writ of error to this court, and défendant now moves 

*For other casea see same toplc & S hvmbes in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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to dismiss the writ because revievv can be had only in the Suprême 
Court. 

[1] The motion calls for the appHcation of well-established rules to 
circumstances peculiar only in one respect. It is well settled that, 
where the only question properly raised by the assignraents of error 
is that of the jurisdiction of the trial court, this court cannot review, 
but such writ of error must be taken directly to the Suprême Court 
(Remington v. Cent. Pac. R. R., 198 U. S. 95, 97, 25 Sup. Ct. 577, 
49 L. Ed. 959; Coler v. Grainger Co. [C. C. A. 6] 74 Fed. 16, 21, 20 
C. C. A. 267; Kentucky State Board v. Lewis [C. C. A. 6] 176 Fed. 
556, 100 C. C. A. 208) ; and also that if the trial court did décide, anl 
if the assignments of error do fairly raise an independent question 
of gênerai law as well as the question of jurisdiction, then this court 
has power to hear and décide ail the questions. Boston & Maine R. 
R. V. Gokey, 210 U. S. 155, 28 Sup. Ct. 657, 52 L. Ed. 1002, and cases 
cited. See, also, review of décisions in Morrisdale Co. v. Pennsyl- 
vania Co. (C. C. A. 3) 183 Fed. 929, 938, 106 C. C. A. 269. 

[2] It is now said by plaintiff that he urged in the court below and 
submitted for the ruling of that court, and now seeks a review of the 
ruling so made, the point that the giving of the forthcoming bond was 
équivalent to an appearance in the action, and that this point involves 
a matter of gênerai law, and not a question of jurisdiction. It is true 
that the question whether such giving of the bond would amount to 
an appearance authorizing a judgment in personam against défendant 
must be answered by applying some gênerai légal rules, but this case 
never reached a stage requiring any considération of that question. 
The Circuit Court had to décide, not what was the proper name of the 
act of giving the bond nor the ultimate efifect of such act, but simply 
and solely whether it amounted to a waiver of the jurisdictional ob- 
jection which défendant made by its motion ; and so it is apparent that 
the question directly involved was one of jurisdiction, while the ques- 
tion of gênerai law was involved only as collatéral or incidental to 
the controlling question. The inquiry whether there is jurisdiction 
commonly nécessitâtes the application of rules of gênerai law, but the 
inquiry does not thereby lose its distinctively jurisdictional character. 
The only question hère presented to the Circuit Court for its décision 
and the only question which it decided was: "Did it hâve jurisdiction 
to proceed and hear the merits of the controversy ?" Whether the 
défendant has a place of business within the district, whether it is an 
inhabitant of the district, whether the agent was authorized by virtue 
of his employment to receive service, whether his acceptance of service 
has been ratified, whether any otherwise valid objection to service has 
been waived — ail thèse problems may and often do involve some gên- 
erai légal question, but ail bear upon and lead up to, and are consid- 
ered only because they bear upon and lead up to, the ultimate, sole 
question for décision, viz., jurisdiction or not? 

This view of the case necessarily leads to a dismissal of the writ 
of error for lack of jurisdiction; and it will be so ordered. 
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A. J. PHILLIPS CO. V. GRAND TRTJNK AVESTERN RY. CO. et aL 

(Circuit Court of Appeals, Slxth Circuit. March 13, 1912.) 

No. 2,168. 

1. Courts (§ 405*) — Fédérai, Couets— Jubisdiction. 

Where by demurrer to a déclaration In a suit against certain carriers 
for réparation, défendants sought to raise tlie question wlietlier it was 
neeessary as a condition précèdent to the jurlsdlctlon of the Circuit Court 
that the déclaration allège that an order had previously been made by the 
Interstate Commerce Commission flnding that the particular frelght rate 
In dispute was unreasonable, flxing the amount of plalntlfï's damages, 
and awardlng réparation, such objection constituted a challenge on prin- 
ciples of gênerai law coneerning the rlght of the Circuit Court to enter- 
tain the action, and was not a challenge of the conrt's jurlsdlctlon as 
a fédéral court ; the question whether the allégations touching such previ- 
ous action of the Interstate commerce commission were suflicient in law 
to entitle plalntlfC to maintain his suit being one which the Circuit Court 
could rightfully consider and détermine, and that the Circuit Court of 
Appeals can review. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103 ; Dec. Dig. § 405.*] 

2. COTJKTS (§ 405*)— COUKT TO WIIICH PlîOOEEDINGS IN EEROB ARB TaKEN— 

Election. 

Where a demurrer to a déclaration presented a question on the merits 
as well as one of jurlsdlctlon, the defeated party may elect whether he 
will take his writ of error or appeal to the Suprême Court on the question 
of jurlsdlctlon alone, or to the Circuit Court of Appeals on the whole case. 

[Ed. Note.— For other cases, see Courts, Cent. Dig, §§ 1097-1099, 1101, 
1103 ; Dec. Dig. § 405.*] 

3. Pleadinq (§ 216*)— JtfDiciAL Décisions— Incorporation— REFERENCE. 

Where a déclaration against carriers for réparation after a frelght rate 
had been declared excessive by the Interstate Commerce Commission 
did not in terms allège the particular rates that were passed on by the 
commission, but did set ont the citations of the cases where the détermin- 
ation of the commission was reported for the purpose of ineorporating 
the pertinent f acts of the décisions into the déclaration by référence, the 
court was authorized to examine the facts set out In such décisions in 
deterrtjinlng the demurrer. 

[Ed. Note,. — For other cases, see Pleading, Cent. Dig. §§ 535-539; Dec. 
Dig. § 216.*] 

4. Commerce (§,, 92*) — Interstate Commerce— IlivEgal Rate— Réparation— 

Time. .. 

Interstate Commerce lAct Feb. 4, 1887, e. 104, § 9, 24 Stat. 382 (U. S. 

' Comp. St. 1901, p. 3159), provides that any person clalnilng to be damaged 
by a cobamon carrier may either make eomplaint to the commission or- 
bring suit to recover damages in any District or Circuit Court of the 
United States of compétent jurlsdlctlon, but that he shall not pursue both 
remédies. Section 16 déclares that, if after eomplaint and hearing, the 
commission shall détermine that complalnant Is entltled to damages, it 

-■ shall make an order directing the carrier to pay the sum fixed by a day 
- iiamed, and, In case , pf noncompllanee, the complalnant may enforce it 
in the Circuit Court of the United States, but tliat ail coniplaints for dam- 
ages shpuld be filed with the commission withiii two years from the tlmé 
the action accrued and not after, and a pétition for the enforcement of 
an ordçF fOF'the payment of money shall be filed within one year from the 
date thereof, provided that claims' a'ccruing prior to the passage of the 
act may be presented wlthln one year. HeUl that, where the Interstate 

•For other cases see Rame topio & § numbek lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Commerce Commission made an order flnding that a certain lumber rate 
was excessive on February 7, 1905, plaintifl: was not entitled to maintain 
an action, not instituted until May 11, 1900, under section 9, to recover 
réparation for overcharges on sliipments, the last of wtiich was made 
August 15, 1904. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. § 142 ; Dec. Dig. 
§ 92.*] 
5. OouETs (§ 405*) — Review— Sevebarce. 

Where a suit for réparation was brought against several défendant rail- 
road companies, the liability of each depending on the same ground, and 
no proceeding was talien by plaintifC or demanded by any of the défend- 
ants for a severance, but the case continued as one against ail défendants, 
the entire case might be taken on appeal to the Circuit Court of Appeals, 
though one of the défendants raised a question of jurisdiction only. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101, 
1103 ; Dec. Dig. § 405.* 

When summoiis and severance of parties on appeal or writ of error is 
authorized or required, see note to City of Détroit v. Guaranty Trust Co., 
93 C. C. A. 608.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Action by the A. J. PhilHps Company against the Grand Trunk 
Western Railway Company and others. Judgment for défendants, 
and plaintifï brings error. Affirmed. 

This action was brought by the Phillips Company to recover damages al- 
leged to hâve been sustained through excessive freight charges exacted by 
défendants. Ever since April, 1903, plaintiff has been engagea in the business 
of buying lumber, and manufacturiiig door and window screens and other 
articles of commerce at Fenton. Mieh. Défendants are interstate carriers 
whose Unes so connect as to ennble shlppers to move freight over them from 
Mobile, Ala., to Fenton. Plaintiff caused a car load shipment of 38,800 pounds 
of lumber to be made over thèse Unes from Mobile to Fenton, the shipment 
being commenced July 15, 1904. The rate charged by défendants was 30 
cents per 100 pounds, and the claim is that this was 2 cents per 100 pounds 
in excess of a just and reasonable rate. 

The basis of tliis claim is an order alleged to bave been made by the In- 
terstate Commerce Commission on February 7, 1905, and affirmed by the 
Suprême Court May 27, 1907. Neither the order nor the rates in terms ap- 
pear in the déclaration, and this is true, also, as to the names of the parties 
to the proceedlngs ; but thèse facts appear in the reported décisions, which are 
referred to by volume and page in the déclaration. The allégations of the 
flrst count of the déclaration in substance are that upon hearing the commis- 
sion determined what was the reasonable freight rate to be charged per 100 
pounds on lumber shipped in car loads from points in territory lying east 
of the Mississiiipi river in Louisiana, Mississippi, and part of Alabama, to 
points on the Ohio river and as to shipments destined to points north of the 
river; and, further, that a certain increase in rates of two cents per 100 
pounds, which had been made and put into force April 15, 1903, on such 
shipments was unlawful, unreasonable, and excessive to that extent. The 
déclaration contains 21G counts. The flrst count only is set ont in the record 
brought hère, but it is agreed that the rest of the counts are the same as 
this, except as to amounts and dates of shipments and deliveries, such ship- 
ments running from April 29, 1903, to August 15, 1904. The damages claimed 
in the flrst count are $6.86, and in ail the counts $1,808.65. The plaintiff was 
not a party to the proceedings before the Interstate Commerce Commission. 
The claim is that the flnding of the commission inures to the beneflt of plain- 
tiff, as well as to other shippers who were parties. 

Service of copy of déclaration and rule to plead was made upon counsel, 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexez 
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who accepted same for the Grand Trunk Western and the Détroit, Grand 
Haven & Milwaukee Companies. Service was made on the Illinois Central 
Eailroad by delivery of similar copy to T. F. Sweat, commercial, agent of the 
Company, and in charge of itg offices in Détroit. Process was never served 
upon the Southern Railway Company, and no appearanee was ever made in 
its behalf. The Grand Tpunk Company appearing specially and objectlng 
to the jurisdiction of the court demurred to the déclaration, assigning four 
causes, the last one, however, being abandoned. It appears from the judg- 
ment entry and assignments of error that the Détroit, Grand Haven & Mil- 
waukee appeared specially and demurred the same as did the Grand Tnink. 
The Illinois Central appeared specially, and objected to the jurisdiction of the 
court, and moved to set aslde service on Sweat as agent. The court below 
sustained the two demurrers and the motion, stating that "It was without 
jurisdiction." The Southern Railway Company was dismissed for want of 
either service or appearanee, and need not be noticed further. No question 
is raised touching the sufflciency of service upon the Grand Trunk or the 
Détroit, Grand Haven & Milwaukee Companies, but sufflciency of service upon 
the Illinois Central is contested on the grounds that the company is an 
Illinois corporation having no station or Une of road in Michigan, and that 
Sweat was not a station agent or ticket agent or représentative of the road 
in the sensé that service upon him was service upon the company. Motion 
to dIsmiss was made in this court by défendants on the ground that plain- 
tifC's only remedy is by proceedings to be taken directly to the Suprême Court. 

C. I. Webster (Choate, Webster, Robertson & Lehmann, on the 
brief), for plaintifï in error. 

L. C. Stanley, for défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The contention of plaintifï is that two questions are involved — one of 
jurisdiction and the other upon the merits of the action ; while the con- 
tention of défendants is that the only question arising is that of juris- 
diction. The ultimate theory of défendants is (a) that as to ail the 
companies the issues concern only the jurisdiction of the Circuit Court 
as a fédéral court ; and (b) that since the Illinois Central is a foreign 
corporation having no line of road or station in Michigan the addi- 
tional point arises whether Sweat is an agent upon whom service of 
process could properly be made, and it is urged that be is not. 

In the view we take of the case, we may for the présent pass the 
question whether the court obtained jurisdiction of the person of the 
Illinois Central Company; for, since due service of process was ad- 
mittedly made upon the remaining companies, we shall as to those com- 
panies hâve to détermine the issue concerning the jurisdiction of the 
Circuit Court as a fédéral court. 

[1] It is stated in the third ground of demurrer of thèse two de- 
fendants : 

"It does not appear and is not alleged in said déclaration that the Inter- 
state Commerce Commission of the United States has ever passed upon the 
reaSonableness, legality, justice, propriety or otherwise of the said rates of 
freight, nor has it made any order of réparation or payment in the premises." 

It is manifest that it was intended in this way to raise the question 
whether it was not necessary as a condition précèdent to the jurisdic- 
tion of the Circuit Court to allège that an order had previously been 
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made by the Interstate Commerce Commission finding that the par- 
ticular freight rate in dispute was unreasonable, fixing the amount of 
plaintiff's damages, and awarding it réparation. This is a challenge 
upon principles of gênerai law concerning the right of the Circuit 
Court to entertain the action, and not of its jurisdiction as a fédéral 
court ; and this we think is the true interprétation of the judgment be- 
low. Whether the allégations touching such previous action of the 
Interstate Commerce Commission are sufficient in law to entitle plain- 
tifï to maintain this suit is clearly a question that the Circuit Court 
could rightfully consider and détermine. If they are (and we lay aside 
the question of lapse of time for the présent), the Circuit Court clearly 
had jurisdiction under section 16 of the act to regulate commerce to 
entertain the action. Act June 29, 1906, c. 3591, 34 Stat. 590 (U. S, 
Comp. St. Supp. 1909, p. 1159); Act Feb. 4, 1887, c. 104, 24 Stat. 384 
(U. S. Comp. St. 1901, p. 3165). Defendant's contention therefore 
cornes to be that the Circuit Court's jurisdiction as a fédéral court is 
involved solely because it might hâve held that the f acts stated in the 
déclaration- do or do not constitute a cause of action. In Fore River 
Shipbuilding Co.v. Hagg, 219 U. S. 175, 178, 31 Sup. Ct. 185, 186 
(55 L. Ed. 163), in passing upon section 5 of the Court of Appeals Act 
(Act March 3, 1891, c. 517, 26 Stat. 827 [U. S. Comp. St. 1901, p. 
549]), respecting the direct review there given, Mr. Justice Day said: 

"The court has had fréquent occasion to détermine what is meaut in the 
statute providing for review of cases in which the jurisdiction of the court 
is In issue, and It has been held that the statute means to give a review, not 
of the jurisdiction of the court upon gênerai gi'ounds of law or procédure, 
but the jurisdiction of the court as a fédérale court." 

See, also, Boston & Maine Railroad Co. v. Gokey, 210 U. S. 155, 
166, 28 Sup. Ct. 657, 52 L. Ed. 1002 ; Louisville Trust Co. v. Knott, 
191 U. S. 225, 24 Sup. Ct. 119, 48 L. Ed. 159; Bâche v. Hunt, 193 U. 
S. 523, 525, 24 Sup. Ct. 547, 48 L. Ed. 774. 

[2] Clearly the présent case involves a question upon the mer- 
its, as well as one of jurisdiction. In such cases it is open to the de- 
feated party to elect whether he will take his writ of errer or appeal to 
the Suprême Court upon the question of jurisdiction alone, or to the 
Circuit Court of Appeals upon the whole case. In Olds v. Hettlet 
Lumber Co., 195 Fed. 9, Judge Denison said: 

"It Is well settled that, where the only question properly raised by the as- 
signments of error is that of the jurisdiction of the trial court, this court 
cannot review, but such writ of error must be talten directly to the Suprême 
Court (Remington v. Cent. Pac. R. R., 198 U. S. 95, 97 [25 Sup. Ct. 577. 49 
L. Ed. 959] ; Coler v. Grainger Co. [C. C. A. ôth Cir.] 74 Fed. 16, 21 [20 C. 
C. A. 267] ; Kentucky State Board v. Lewis [0. C. A. Cth Cir.] 176 Fed. 
556 tlOO C. C. A. 208]) ; and also that if the trial court did décide and if the 
assignments of error do fairly raise an indépendant question of gênerai law 
as well as the question of jurisdiction, then this court has power to hear 
and décide ail the questions (Boston & Maine R. R. Co. v. Gokey, 210 U. S. 
155 [28 Sup. Ct. 657, 52 L. Ed. 1002], and cases cited. See, also, review of 
décisions in Morisdale Co. v. Pennsylvania Co. [C. C. A. 3d Cir.] 183 Fed 
929, 938 [108 0. C. A. 269])." 

See rule 2 and décisions commented on in its support in Morisdale 
Coal Co. V. Pennsylvania R. Co., supra, 183 Fed. 942, 106 C. C. A. 269 
et seq. ; Loveland, Appellate Jur. § 105, and décisions there cited. 
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The trial court sustained the demurrers, and this is âssigned as er-; 
ror. It f ollows that it is the duty of this court to pass upon the suffi- 
ciency of the déclaration. 

[3] The déclaration fails in terms to state the particular rates 
that were passed upon by the Interstate Commerce Commis- 
sion. The allégation of the déclaration indicates that it was the 
purpose of plaintifif by référence to incorporate the pertinent 
facts of the décisions into the déclaration. We think the déci- 
sion of the Suprême Court in Robinson v. B. & O. R. R. Co., 222 U. S. 

506, 512, 32 Sup. Ct. 114, 56 L,. Ed. , warrants examination of the 

facts set out in those décisions, to wit. Central Yellow Pine Associa- 
tion V. Illinois Central R. Co., 10 Interst. Com. R. 505 ; Illinois Central 
R. Co. V. Interstate Com. Com., 206 U. S. 441, 27 Sup. Ct. 700, 51 L. 
Ed. 1128. The rate in dispute in those cases was one of 16 cents per 
100 pounds of lumber carried in car loads from the lurnber-producing 
territory in the South, described in the statement, to points on the Ohio 
river. For several years prior to April 15, 1903, the rate was 14 cents. 
The through rates from the points of origin in the South to points 
north of the Ohio river, withiri the Central Freight Association Terri- 
tory, were made up as foUows : The 14-cent rate charged south of 
and to the Ohio river (including the crossing) was added to the sum 
of the local rates charged thence by the roads north of the river to 
the point of destination. The issue there involved was whether the 
railroads could rightfully add 2 cents to the 14-cent rate for moving 
the lumber north to Ohio river points. The commission held that they 
could not. , 

It is alleged in the déclaration that plaintiff was charged 30 cents 
per 100 pounds for shipments from Mobile to Fenton, and that this 
was 2 cents in excess of a reasonablerate. Plainly, during the period 
that the 16-ceht rate south of the river was in force, the sum of the 
local rates, charged by the roads for service north of the Ohio river 
was 14 cents. It must be presumed, in the absence of allégation to 
the contrary, , that the rate charged and paid north of the river was 
published and filed and also reasonable ; and on demurrer to the prés- 
ent déclaration the 16-cent rate south of the river must be regarded as 
unreasonable to the extent of 2 cents per 100 pounds. 

Can the plaintifif then make the order of the Interstate Commerce 
Commission, respectïng the rate south of the river, the basis for recov- 
ery of its alleged dafnages ? Aside from other obvions questions, this 
must dépend upon whether the Interstate Commerce Act furnishes 
an exclusive remedy for recovering such damages. In onè sensé it 
would seem unnecessary for plaintif? to présent its complaint to the 
commission before instituting an action like this. Gne of the potent 
reasons stated in the décisions for' requiring claimants to présent such 
matters to the commission is that the rate question in ail respects is 
administrative in its nature; and that the commission is a spécial tri- 
bunal created by act of Congress to détermine such questions. Texas 
& Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct. 
350, 51 L. Ed. 553, 9 Ann. Cas. 1075; Robinson v. B. & O, Railroad 
Co., supra. 
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[4] It is insisted that the présent suit is maintainable under section 
9 of the act to regulate commerce passed February 4, 1887. That sec- 
tion provides that any person claiming to be damaged by a common 
carrier subject to the provisions of the act — 

"may eltlier make complaînt to the commission as hereiiiafter provided for, 
or may bring suit in hls or tlieir own behalf for tbe recovery of the dam- 
ages for which such common carrier may be llable imder the provisions of 
thls act, in any district or circuit court of the United States of compétent 
jurisdlctlon ; V)ut such person or persons shall not hâve the right to pursue 
both of said remédies, and must, In each case, elect which one of the two 
methods of procédure lierein provided for he or they wlll adopt." 

The poHcy and intent of Congress, however, in creating the commis- 
sion as a spécial tribunal to pass upon rate questions, cannot be fully 
described, without stating its further intent respecting the time within 
which complaints for the recovery of damages shall be filed with the 
commission. Section 16 of the same act as amended provides that 
if after complaint and hearing, as provided in section 13, the commis- 
sion shall détermine that complainant is entitied to an award of dam- 
ages, it shall make an order directing the carrier to pay the sum fixed 
by a day named ; and that, if the carrier does not comply with the 
order, the complainant or any person for whose benefit the order is 
made may enforce it in the Circuit Court of the United States for the 
district in which he résides or in which is located the principal operat- 
ing office of the carrier or through which the road of the carrier runs. 
And the section further provides : 

"Ail complaints for the recovery of damages shall be flled with the com- 
mission within two years from the time the cause of action accrues, and not 
after, and a pétition for the enforcement of an order for the paymer.t of 
money shall be flled in the Circuit Court within one year from tbe date of 
the order, and not after: Trovided, that clalms accrued prier to the passage 
of thls act may be presented within one year." 

This act was passed June 29, 1906, and it took effect August 28th. 
34 Stat. L. 584, 590; Act June 30, 1906, Rev. No. 47 (34 Stat. 838). 
The last shipment now in dispute was made August 15, 1904, and this 
action was commenced May 11, 1909. It is apparent, indeed it is 
conceded, that, if plaintiff's claim is affected by section 16, it is barred 
by lapse of time. The burden is therefore upon plaintifï to 
show that the suit can be maintained under section 9. It was 
def-ided in the Abilene Case that money exacted by a carrier 
which was claimed to be in excess of a reasonable rate could 
not be recovered, in the absence of a showing that the alleged 
unreasonableness of the rate had been determined by the Inter- 
state Commerce Commission. In the Robinson Case, the same con- 
clusion was reached concerning a rate (as to cost of loading cars) that 
was alleged to be unjustly discriminatory. Damages arising from the 
exaction of such a rate are so related to it in character and cir- 
cumstance as to présent considérations kindred to those involved in the 
inquiry as to complaints of the rate itself. The reasons entering into 
the conclusion of the commission that a rate is unreasonable or dis- 
criminatory might not be convincing that ail persons paying the rate 
were entitied to réparation. The new rate fixed by the commission is 
105 F.— 2 
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for the benefit of the public, as well as complainants. The présent 
plaintiff does not allège that the excessive rate of which it complains 
was chargée! or paid against its objection or protest. It might well be 
that plaintiff then regarded the through rate, as an entirety, as fair 
and reasonable, and so for that reason or for other reasons may hâve 
paid the rate voluntarily. The fact that plaintiff made no complaint 
to the commission at ail and sufïered so long a time to elapse before 
taking any action whatever to recover the excess justifies an inference 
that it was satisfied with the rate. Thèse and similar considérations 
emphasize the fact that the question whether rates are unreasonable or 
discriminatory is vitally related to ail questions of réparation for their 
exaction. 

The claim in the Robinson Case was for an exaction made of 50 
cents more per ton when coal was loaded into cars from wagons than 
when loaded from a tipple. It was contended that recovery was war- 
ranted by section 22 of the act which provides that : 

"Nothing in this act contalned shall in any vvay abridge or alter tlie rem- 
édies now exlsting at eommon law or by statute, but the provisions of this 
act are in addition to such remédies." 

Of this Mr. Justice Van Devanter said (222 U. S. 511, 32 Sup. Ct. 
116, 56 L. Ed. ): 

"Of course, the provision In section 22, as also the provision In s^-etlon 9, 
must be read In connection with other larts of the act and be Interpreted wltii 
due regard to its manifest purpose, and, when that Is done, It is apparent 
that neither provision recognlzes or Implles that an action for réparation, 
such as ts hère sought, may be maintained in any court, fédéral or state, in 
the absence of an appropriate flnding and order of the commission." 

True, the learned justice was there speaking of the necessity for a 
previous finding and order of the commission as to the reasonableness 
of a distinction made between loading from wagons and loading from 
a tipple ; but, apart from what was there said of réparation, the rule of 
interprétation laid down is suggestive of a rule that should be applied 
hère. Section 16 provides, as before pointed out, that, if, after hearing 
on a complaint made as provided in section 13 of the act, the commis- 
sion shall détermine that any person complaining is entitled to an award 
of damages, the commission shall make an order directing the carrier 
to pay. Section 13 provides generally that persons complaining of any- 
thing done by a carrier in contravention of the act may apply to the 
commission by pétition, and, in case the carrier shall fail after notice 
from the commission to make réparation, the commission shall investi- 
gate the matters complained of. As illustrative of the simplicity and 
dispatch intended by the act for the benefit of shippers, we may refer 
to a décision of this court holding that the filing of a letter of com- 
plaint is sufficient to warrant action on the part of the commission. 
Louisville & N. R. Co. v. Dickerson (C. C. A.) 191 Fed. 705, 711. 

It is clear that ail complaints respecting unreasonable or discrimi- 
natory rates mUst be made in pursuance bf section 13. That section 
is by référence incorporated into section 16, which distinctly limits the 
time within which such complaints shall be filed. It results, we think, 
that the remedy thus provided is exclusive as respects alike complaints 
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as to rates and réparation conséquent upon their exaction. We are 
not unmindful of the décision in Southern Railway Co. v. Tift, 205 U. 
S. 428, 439, 440, 27 Sup. Ct. 709, 712 (51 L. Ed. 1124, 11 Ann. Cas. 
846), where, in view of previous stipulation of the parties, the court 
refused to interfère with the action of the court below in adjudging 
réparation after the commission had declared the rates unreasonable ; 
but the court rested its décision "upon the stipulation ; " and, constru- 
ing the décision in the Abilene Case, Mr. Justice McKenna said: 

"And It was In effect held that réparation after such action for the excess 
above a reasonable rate must be by a proceedlng before the commission, 
'because of a wrong endured during the period when the unreasonable sohed- 
ule was enforced by the carrier and before its change and the establishment 
of a new one.' " 

The language thus quoted was in part derived from the opinion of 
the présent Chief Justice in the Abilene Case, in which he was an- 
alyzing the power vested in the commission "to compel the establish- 
ment of a new schedule of rates applicable to ail" and also to grant 
réparation; the learned justice saying (204 U. S. 446, 27 Sup. Ct. 357, 
51 L. Ed. 553, 9 Ann. Cas. 1075) : 

"And like reasoning would be applicable to the grantlng of réparation to 
an individual after the establishment of a new schedule because of a wrong 
endured during the period when the unreasonable schedule was enforced by 
the carrier and before its change and the establishment of a new one." 

Further, it is to be observed that the limitations prescribed by sec- 
tion 16 apply as stated to "ail complaints for the recovery of dam- 
ages," and it requires that "they shall be filed with the commission 
within two years from the time the cause of action accrues, and not 
after." This is certainly very comprehensive. As the section existed 
at the date of the shipment in question (July 15, 1904), it did not con- 
tain this limitation or any other in point of time. But as the section 
was amended June 29, 1906 (and took effect in 60 days after ap- 
proval, 34 U. S. Stat. L. 838), the limitation in time was imposed 
as before pointed out. It required that the pétition for enforcement 
of an order to pay money shall be filed in the Circuit Court "within one 
year from the date of the order, and not after : Provided, That claims 
accrued prior to the passage of this act may be presented within one 
year." This court in L. & N. R. Co. v. Dickerson, supra, held (page 
711 of 191 Fed.): 

"That claims accruing before August 28, 1906, may be presented within one 
year from that date, even though accruing more than two years previous to 
the date named." 

We hâve already stated that the présent action was not commenced 
until May 11, 1909, a period of nearly three years (instead of one 
year) after the act took effect. It is urged that under section 9 the 
plaintiff was entitled to bring suit at any time within the limit of ac- 
tions for debt. This limitation, of course, would be determined ac- 
cording to the statutes of the several states. Surely, one feature of 
the intent of Congress in its enactment of the limitations in question 
was to establish uniformity in time, as well as forum, in which such 
damages might be enforced. It is a subject clearly within the power 
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of Congress, for it relates alone to interstate roads and commerce. To 
permit persons to maintain actions based upon orders of the commission 
to recover damages for excessive rates within the varying periods fixed 
as to actions for debt would at once create confusion respecting the 
opération and effect of rate orders made by the commission, and ob- 
viously contravene the clearly defined poHcy of Congress. The logic 
of the plaintiff's insistence is that it might maintain this suit under sec- 
tion 22, as well as under section 9, and so enforce its claim in either 
a State or fédéral court, regardless of the Hmitations in point of time 
contained in section 16. No décision is cited, and we do not know 
of any that sustains such an action, 

[5] From what has been said it necessarily follows that the motion 
made in this court by the Grand Trunk and Détroit, Grand Haven & 
Milwaukee Railways to dismiss the writ of error must be denied. The 
similar motion made by the Illinois Central requires separate considéra- 
tion. The motion of that company in the court below presented by 
its earlier grounds a point of personal jurisdiction (as to service upon 
Sweat), and by its fifth ground the point that the déclaration is not 
good. Hère was a question of gênerai law as well as one of jurisdic- 
tion; but under our holding ni 01 ds v. Lumber Co. this fifth ground 
could hâve been considered by the Circuit Court only as a waiver of the 
jurisdictional point made by the other grounds, and so the only ulti- 
mate question raised by the motion was jurisdictional. It might there- 
fore seem that the only review as to that company was in the Suprême 
Court, and that its motion in this court to dismiss should be granted ; 
but, owing to the peculiai- situation hère existing, we think this resuit 
does not follow. The action was against several défendants, of which 
this railroad was one. The liability of each seems to dépend upon the 
same ground. No proceeding was taken by plaintiff or demanded by 
the Illinois Central for a severance. The case continued as one case 
as to ail défendants. It would be anomalous to require in such case 
separate writs of error, one to the Suprême Court as to one défendant 
and another to this court as to other défendants. There seems to be 
substantial analogy between the situation arising where one défendant 
présents a question of jurisdiction and a question on the merits, and 
a case where with several joint défendants a question of jurisdiction 
exists as to one and a question on the merits as to others ; g.nd^ this 
analogy leads us to conclude that in the latter situation as in the for- 
mer the entire case may be brought to this court in a unitary way and 
we may consider the question of jurisdiction, although as to one- de- 
fendant it was the sole question which existed below. 

It follows that thé motion by the Illinois Central to dismiss the writ 
of error must be deriied; and, while we bave power to review the 
question whéthèr good personal service on that railroad was had, yet 
it becomes unnecessary to do so because of the conclusion we bave 
reached that plaintiff has no Case on the merits. 

The judgment below rnust be aiïirmed, with costs. 
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ROTHB V. PENNSYLVANIA CO 

(Circuit Court of Appeals, Slxth Circuit. March 5, 1912.) 

No. 2,158. 

1. Raileoads (§ 244*) — Oeossing Accidents— Liabilitt—Failuee to Give 

SiGNALS. 

Rev. St. Ohlo, § 3337 (Gen. Code, § 8856), whicli makes a railroad 
Company liable for injury caused by neglect to give warnings of the ap- 
proacli of locomotives to tiigliways, does not flx liability for injury to 
a traveler at a crossing unless failure to give the signais caused tlie 
injury; nor in case the traveler waa guilty of contributory négligence 

[Ed. Note. — For other cases, se« Railroads, Cent Dig. § 755 ; Dec. Dig. 
§ 244.*] 

2. Raileoads (§ 351*) — Chossing Accidents— Instbtjctions. 

Under Rev. St. Ohio, §§ 3336, 3337 (Gen. Code, §§ 8853, 8856), which 
require locomotive whistles to be sounded at least 80 and not more thar 
100 rods from highvvay crossings, and make railroads liable for injury 
resulting from failure to do so, in an action for death of traveler at 
a Street crossing, It was error to refuse to instruct that if the engineer 
did not Sound the whistle between 1,320 and 1,650 feet west of the street, 
etc., the Company was négligent, and, if décèdent was kllled through fail- 
ure to Sound a whistle, plaintlfC could recover unless décèdent was guilty 
of contributory négligence, though an instruction that plaintiff claimed 
that omission to give the signal was négligent was given. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1193-1215! 
Dec. Dig. § 351.*] 

8. Tbial (§ 261*) — Instructions— Hefusal. 

While a party may not complain of the refusai of a requested in- 
Btruction whieh does not correctly state the law, the court being under 
no obligation to reframe a request so as to contain an accurate state- 
meut of law, where the meaning of a request is reasonably apparent, 
and its subject-matter is important and not sufficiently covered by the 
gênerai charge, the request should not be ignored mercly because sus- 
ceptible to such an interprétation as to make its proposition not abso- 
lutely accurate. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 660, 671, 675 ; Dec. 
Dig. § 261.*] 

4. Raileoads (§ 307*) — Crossing Accidents — Négligence. 

Compliance with Rev. St. Ohio, § 3336 (Gen. Code, § 8853), whlch re- 
quires locomotive whistles and bells to be sounded on approaching cross- 
ings, does not relieve a rallway compauy from liability for injury to a 
traveler at a crossing resulting from négligent failure to take addltional 
précautions by maintaining a watchmau, crossing gâtes, etc., or from neg- 
Ugently running tbe train at a high rate o£ speed. 

[Ed. Note. — B"or other cases, see Railroads, Cent Dig. i§ 972-977 ; Dec. 
Dig. § 307.*] 

6. TEIAL (§ 260*) INSIEUCTIONS — Refusait-Mattebs Subsequektly Cov- 

EBED. 

In an action against a railroad Company for négligent death of a 
traveler at a street crossing, it was not error under tbe faets of the case 
to refuse to instruct that giving statutory signais did not excuse addl- 
tional précautions by maintaining a watchman or crossing gâtes "or some 
warning Sound or bell," where the subject-matter of the requested in- 
struction was fully given, except that spécifie mention was not made of 
the partlcular instrumentalities referred to in the request. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 651-659 ; Dec. Dig. 
§260;* Carriers, Cent Dig. § 1407.] 

•Por other cases see same topic & § nxjmbee In Dec. & Am. Dlgs. 1907 to date, & Eep'r Index» 
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6. Railroads (§ 351*) — Crossing Accidents— Insthuctions—Negltqekce. 

In an action against a railroad company for injury to a traveler at a 
Street crossing, an instruction that, under stated cireumstances, It would 
be the raUroad's duty to maintaln at sucli crossings a flagman, gâtes, 
bell, or some such warning signal, etc., as would prevent persons cross- 
ing the railroad from being Injured, was properly refused, as exacting 
of the Company more than reasonable care. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1193-1215; 
Dec. Dig. § 351.*] 

7. DeATH (§ 58*) — CONTRIBTJTORT NEGLIGENCE— PeESUMPTION OF DUE CARE. 

In an action for négligent death, décèdent is presumed to hâve used 
reasonable care for his own safety. In the absence of évidence to the con- 
tra ry. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 75-78 ; Dec. Dig. 
§ 58.*] 

S. Railroads (§ Soi*) — Crossing Accident— Instructions. 

In an action against a railroad company for death of a traveler at a 
Street crossing, an instruction that the law présumes that décèdent used 
reasonable care for his own safety. In the absence of évidence to the 
contrary, should be given in connection with concrète Instructions ap- 
plicable to the particular case. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1193-1^15; 
Dec. Dig. § 351.*] 

9. Trial (§ 252*) — Crossing Accidents— Instruction. 

In an action against a railroad company for death of a traveler at 
a Street crossing, an Instruction baslng llability "on the theory that the 
trainmen saw or should hâve seen decedent's péril in time to avold col- 
lision" was properly refused, in the absence of applicable évidence. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 505, 596-612 ; Dec. 
Dig. § 252.*] 

10. BviDENCHi (§ 474*)— Opinions— Speed of Train. 

A witness Is qualified to give an opinion as to the speed of a trnin. 
where he bas seen several trains a day passing the place dui-ing the 
preceding seven years, had watched other trains on other roads "a little 
bit," and always paid attention to the particular train because It was due 
when he went to work. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 219G-2219; 
Dec. Dig. § 474.»] 

11. Appeal and Erbob (S 1058*) — Habmless Ebbor— Exclusion of Testi- 

MONY. 

Error in excludlng testlmony of a witness as to the speed of the train 
which killed décèdent at a street crossing was harmless to plaintiff, 
where the witness was permitted to testify that the train ran "lots 
faster than any other train." 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 4195, 
4200-4206 ; Dec. Dig. § 1058.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

Action by Mary Rothe, administratrix of Richard Rothe, against 
the Pennsylvania Company. Judgment for défendant, and plaintiff 
brings error. Reversed, and new trial ordered. 

Joseph M. Blake, for plaintiff in error. 

H. S. Armstrong (Carey & Armstrong, on the brief), for défend- 
ant in error. 

*For other cases see sam* topic & { numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This suit was brought for damages 
occasioned by the death of décèdent, who, while attempting on foot 
to cross the railway tracks in Canton, Ohio, was struck and killed 
by one of defendant's passenger trains at a public highway crossing 
known as Carnahan avenue. The grounds of negUgence relied on in- 
clude failure of the engineer to sound the whistle and ring the bell 
when approaching the crossing, as required by the Ohio statute ; fail- 
ure to provide gâtes, watchman or automatic crossing signais, and to 
light the tracks; running at a dangerous and unlawful speed; and 
failure to give such warning as existing conditions demanded. The 
défendant denied négligence on its part, and alleged that deceased was 
contributorily négligent. The jury rendered verdict for défendant. 
The errors assigned relate to the refusai of requested instructions, 
and to the exclusion of one item of évidence ofïered. 

[1] 1. The Ohio statute (R. S. § 3336; G. C. § 8853) requires 
every railway locomotive engine to carry a bell and steam whistle, 
and requires that the engineer or person in charge of the engine, on 
approaching a highway, shall "sound such whistle at a distance of at 
least eighty and not further than one hundred rods from the place 
of such crossing, and ring such bell continuously until the engine 
passes such crossing." R. S. § 3337 (G. C. § 8856), subjects the en- 
gineer or person in charge of the engine to penalty at the suit of 
the State for noncompliance with such requirements, and provides 
that: 

"The Company In whose employ such engineer or person In charge of an 
engine is, as well as the person himself, shall be liable in damages to any 
person or Company Injured In person or property by such neglect or act of 
such engineer or person." 

This statute is construed as not conferring a right of action unless 
the omission of the signais caused the in jury, nor in case the person 
injured is guilty of contributory négligence. Pennsylvania Co. v. 
Rathgeb, 32 Ohio St. 66, 72; Horn v. B. & O. Ry. Co. (C. C. A. 
6) 54 Fed. 301, 303, 4 C. C. A. 346; Erie R. R. Co. v. Weinstein 
(C. C. A. 6) 166 Fed. 271, 275, 92 C. C. A. 189. 

[2] There was évidence tending to show that the deceased, upon 
approaching the crossing, stopped, looked, and listened, and tending 
to show the exercise of due care on his part. There was also testi- 
mony tending to show that the statutory crossing signais referred to 
were not given, this testimony being, however, sharply disputed by 
défendant. Under the évidence, it was open to the jury to infer that 
the omission of the statutory signais caused the accident. Plaintiiï 
asked the court to instruct the jury as follows: 

"I will say to you as a matter of law that if you flnd from a prépondér- 
ance of the testimony that the engineer in charge of the train that kllled 
Richard Rothe, or other employé, did not sound the whistle of said train be- 
tween 1,320 feet and 1,650 feet westerly from Carnahan avenue, and did not 
ring the bell on sald engine continuously from sald points of distance nntil 
sald train had crossed Carnahan avenue, that the défendant is guilty of nég- 
ligence ; and If you ând that, because of tbe failure to so sound sald whistle 
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or ring saldbelli thé deceasesd, Richard Eotlie, was killed, your verdict should 
be îbr the plalntifï lii thls case, miless youflnd tliat said Richard Rothe did 
iiot exercise reasonable and ordiiiary care in crossiug said railroad track as 
an ordinarily prudent person would exercise under ail the circumstances of 
the case." ' 

This requested instruction was not given. It will be notecl that this 
request expresses the statutory distance in feet instead of rods, as 
given in the statute- The court charged the jury that: 

"The statute of Ohio déclares it to be the duty of a railroad company, rin- 
der thèse circumstances, to sound a whistle at a generally described dis- 
tance from the crossing, and to ring a bell and keep it ringlng until it passes 
the crossing, and it is clalmed, on the part of the plaintiff, that the railroad 
Company omitted the performance of this statutory duty, and that its omis- 
sion was négligence." 

And, after stating that the plaintiff does not confine her alléga- 
tions of négligence to the failure to give the statutory signais, said: 

"You are to détermine what under ail the circumstances surrounding the 
situation ordinary care calied upon the défendant to do. What was it, coa- 
siderihg everything that was there, that ordinary care required the rep- 
résentatives of the défendant to do? Ordinary care required them to give 
suitable signais of the approach of this train to this crossing; that is to say, 
such signais and such warning as persons of ordinary prudence under such 
circumstances are accustomed to give." 

This is the only portion of the charge whicli we think fairly per- 
tains to the subject-matter of the requested instruction. 

It is clear that the subject-matter of this requested instruction was 
not covered by the charge. The jury were not told that the omission 
to give the signais was négligence, but only that the plaintiff so 
claimed; and the question of defendant's négligence was made to 
rest upon what "under the circumstances surrounding the situation 
ordinary care calied upon the défendant to do." While a violation 
by a railroad company of a municipal ordinance regulating speed of 
trains is not generally held négligence per se, as distinguished from 
évidence of négligence (Erie R. R. Co. v. Farrell [C. C. A. 6] 147 
Fed. 220, 221, 77 C. C. À. 446; Grand Trunk Ry. Co. v. Ives, 144 
U. S. 408, 418, 12 Sup. Ct. 679, 36 L. Ed. 485), the language of 
the statute in question, which may be referred to for the purpose of 
determining what constitutes négligence in Ohio as to giving cross- 
ing signais (B. & O. Ry. Co. v. Griffith, 159 U. S. 603, 607, 16 Sup. 
Ct. 105, 40 ly. Ed. 274), clearly and unequivocally makes the défend- 
ant "Hable in damages, to any person or company injured in person 
or property by such neglect or act of such engineer or person," in 
the absence of contributory négligence on the part of the inj^ured per- 
son. The négligence of the défendant was established when the jury 
should find that the bel! was not rung nor the whistle blown as re- 
quired by statute. Jensen v. Railroad Company, 102 Mich. 176, 179, 
60 N. W. 57. 

The only criticisms made by défendant upon the requested instruc- 
tion are, first, that it should be interpreted as declaring the duty of 
sounding the whistle the entire distance between a point 80 rods and 
a point 100 rods from the crossing — that is to say, a continuons blast 
during 330 feet — and, second, that the référence to "said points of 
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distance" must be construed as declaring the requirement that the 
bell be rung continuously from a point 100 rods, or 1,650 feet, from 
the crossing until the engine (or "train," as used in the request) had 
passed the crossing. 
: [3] While a party may not complain of the refusai of a requested 
instruction which does not correctly state the law, the court being 
under no obUgation to reframe a request so as to contain an accurate 
statement of law, yet where, as hère, the meaning of a request is 
reasonably apparent, and its subject-matter is important and not 
sufficiently covered by the gênerai charge, a court would not be jus- 
tified in ignoring the request merely because susceptible of such an 
interprétation as to make its proposition not absolutely accurate. We 
think the request fairly intelligible, and that the criticisms passed 
upon it are strained, and that the court should hâve instructed the 
jury according to its évident meaning. We do not mean to suggest 
that the refusai of the learned trial judge was due to criticism of 
the nature of that suggested. 

[4, 5] 2. Plaintiff's second request was aimed at the proposition 
that compliance with the Ohio statute prescribing crossing signais, by 
way of bell and whistle, would not excuse the défendant from taking 
additional précautions (by way of maintaining watchmen or crossing 
gâtes, "or some warning sound or bell") in case the particular situa- 
tion (viz. : the high speed of the train, the time of night, and an al- 
leged foggy state of the atmosphère) were such as to require them. 
The eighth request asked the instruction that, notwithstanding the giv- 
ing of the statutory signais, yet if the "train was operated at such a 
speed as to render unavailing, to a pedestrian crossing the tracks at 
a public crossing, the notice of the défendant required, that running 
at such a speed would be an unlawful and unnecessary speed, and that 
the company would thereby be guilty of négligence." The gênerai 
proposition involved in thèse requests is a correct one. Grand Trunk 
Ry. Co. V. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Erie 
R. R. Co. V. Weinstein, supra, 166 Fed. 274, 92 C. C. A. 189, and cases 
there cited. The trial judge recognized this gênerai proposition, and 
in bis charge sufficiently covered the subject-matter of both requests, 
unless in failing to make spécifie référence to the failure to maintain 
watchmen, gatemen, "or some warning sound or bell," referred to in 
the second request. We cannot say there was error in omitting to 
refer to thèse particular instrumentalities, especially in view of the 
fact that, as respects some of them at least, the requested instruction 
made no distinction between conditions which were transient and 
those which were permanent in their nature. 

[6] 3. By plaintiff's eleventh request, an instruction was asked 
that, under the circumstances there stated : 

"It would be the railroad's duty to maintain at such crosslngs a flagman, 

gâtes, bell, or some such warning signal as would prevent persons crossing 

said railroad from being injured under such circumstances where the per- 
sons using said crossing exerclsed reasonafcle and ordinary care." 

It is too well settled to require citation of authority that a rail- 
road Company is not bound to provide such means of protection as 
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will effectually prevent injury to persons crossing the track. Reason- 
able care in that direction is ail that is required. The charge cov- 
ered wéll and fully the gênerai duty of the défendant with respect 
to the exercise of reasonable care to prevent injury to persons cross- 
ing the tracks. 

[7,8] 4. By plaintifFs sixteenth request an instruction was asked 
that: 

"In the absence of évidence to the contrary, the law présumes that a per- 
son in a place of danger exercised ail reasonable care and caution to avoid 
that danger, and that a person going on a railroad track, where there is 
no évidence to the contrary, Is presumed to hâve stopped, looked, and llstened, 
unless the circtimstances ralee a presumption to the contrary." 

And by the seventeenth request that : 

"Thls presumption continues after the person is once upon the track and 
that the (décèdent), in the absence of évidence to the contrary, will be pre- 
sumed to.have continued to hâve looked and llstened and exercised ordinary 
care to prevent Injury to himself after he flrst entered on the track, in the 
absence of évidence to the contrary." 

The requests were not given, the jury, however, being instructed 
that the burden of proof was upon défendant to establish plaintiff's 
contributory négligence. The requests in question correctly state the 
abstract rule of law. Baltimore & Potomac Ry. Co. v. Landrigan, 
191 U. S. 461, 473, 24 Sup. Ct. 137, 48 L. Ed. 262; Wabash Ry. 
Co. V. De Tar (C. C. A. 8) 141 Fed. 932, 934, 73 C. C. A. 166, 4 L. 
R. A. (N. S.) 352. The question is, Were they so far applicable 
to the facts of this case as to make their refusai error? There was 
not, in this case, an absence of testimony as to decedent's lack of 
care in crossing the track. There was direct évidence of eyewit- 
nesses. The testimony was such that, while a verdict for the plain- 
tifï would be warranted, we cannot say upon this record that a ver- 
dict for the défendant, based upon decedent's négligence, would not 
be sustainable. The rule applicable to this case is well stated by 
Judge (now Mr. Justice) Van Devanter, in Wabash Ry. Co. v. De 
Tar, supra, as f ollows : 

"Because the natural instinct of self -préservation generally prompts men 
to acts of care and caution when approaching or in the présence of danger, 
there is, in the absence of crédible évidence of the actual fact in any in- 
stance, a presumption of the exercise of due care and caution. * * » 
But it is a presumption of fact, not of law, and, like other presumptions 
arislng from the ordinary or usual conduct of men, rather than from what 
is Invariable or nniversal, it is dlsputable, and cannot exist where it is in- 
compatible with the conduct of the person to whom it Is sought to apply it." 

And, after citation and discussion of numerous authorities, the 
learned justice said: 

"It is thus plainly and authorltatively settled not only that the presump- 
tion of the exercise of reasonable care is a rebuttable Inference of fact, but 
also that it does not hâve any probative^force or weight in a case where the 
eUrrounding clrcumstances are shown to hâve been such that, had the in- 
Jured person taken reasonable précautions for his safety, the injury would 
not hâve oceurred." 

See, also, in this connection, Baltimore & Potomac R. R, Co. v. 
Landrigan, supra, 191 U. S. 474, 24 Sup. Ct. 137, 48 L. Ed. 262. 
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We find nothing in Coffîn v. United States, 156 U. S. 432, 15 Sup. 
Ct. 394, 39 L. Ed. 481, opposed to the rule stated in the opinion of 
Judge Van Devanter just quoted. As this case must be tried again, 
we content ourselves with saying that, vvhile the requested instruc- 
tions we are considering would hâve been proper in connection with 
concrète instructions applicable to the particular case, they should not 
be given without such further explanation. 

[9] 5. By plaintiff's eighteenth request the instruction was asked, 
in substance, that if the train employés did see, or by the exercise of 
reasonable care could hâve seen, décèdent in a place of. danger on 
the crossing, and if by the use of reasonable care the train could hâve 
been slackened in speed or stopped before reaching décèdent, or, if 
the train was moving at an unreasonable speed, if décèdent could 
or should hâve been seen by the train employés, provided the train 
had been operated at a reasonable rate of speed, and could hâve been 
stopped or slowed down before reaching him, so as to prevent colli- 
sion, and the train employés negligently f ailed to keep a lookout and 
thus failed to see décèdent, or, if after seeing him, they failed to 
slow down or stop the train, the défendant would be guilty of nég- 
ligence. We think there was no error in refusing this request. The 
évidence was not such as to justify an instruction based upon the 
theory that the trainmen saw, or should hâve seen, décèdent in a 
place of apparent danger in time to avoid the collision. 

[10, 11] 6. A witness for the plaintiff, who saw the train in ques- 
tion pass on the night of the accident, testified that he had seen 
several trains a day pass during the preceding seven years, that he 
had watched others on other railroads "a little bit," and that he al- 
ways paid attention to the train in question because it was due at 
the time he went to work. The train was a fast train, which did not 
stop at Canton. The court refused to allow the witness to give his 
opinion as to the speed of the train, apparently upon the ground that 
his expérience was not such as to render his opinion compétent. We 
think this ruling erroneous. Robinson v. Railway Company (C. C. 
A. 6) 112 Fed. 484, 486, 50 C. C. A. 357; Railroad Co. v. Van Stein- 
burg, 17 Mich. 99. As said by Justice Cooley in the Van Stein- 
burg case (cited by this court in the Robinson Case)r 

"Any man possesslng knowledge of time and of distance would be compé- 
tent to express an opinion upon the subjeet." 

We should not, however, be inclined to reverse the case for this 
error, for, in our opinion, it was not prejudicial, as the witness was 
permitted to testify that the train in question ran "lots faster than 
any other train" ; and such testimony would seem as bénéficiai to the 
plaintifï as an estimate by the witness of the speed in miles. 

For the error in refusing plaintiff's first request to charge, the judg- 
ment of the Circuit Court is reversed, and a new trial ordered. 
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HAZLETT V. POLLACK STOGIE CO. et al. 

(Circuit Court of Appeals, Tliird Circuit. March 28, 1912.) 

No. 1,570. 

1, Tradè-Maeks and Trade-Names (§ 85*) — Infkingement— Right to Re- 

lief. 

If one, having right by succession to use a trade-mark, trade-name, label, 
or other distlngulshing mark in the conduct of bis business, dellberately 
makes such use of It as Is intended or calcula ted to deceive the purchas- 
ing public as to the origin, manufacture, or ownership of the goods in 
connection wth which it is used, he is not entitled to relief in equity 
against persons infrlnging or wrongfuUy using such trade-mark, trade- 
name, label, or other dlstinguishing mark, to his détriment in connec- 
tion w-ith the sale of their own goods. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Big. § 94; Dec. Dig. § 85.*] 

2. Teade-Maeks and Trade-Names (§ 85*) — iNFRiNGEirENi— Right to Relief. 

The administrator of Augustus Pollack, originator of "PoOack" stogies, 
as successor to the business, is not entitled to restrain unfair compéti- 
tion and Infringement of trade-marks, where he comes into court without 
clean hands, through having misled the public to believe that Pollack still 
lived ; Pollack's personality being found to bave been a factor in the cré- 
ation and rétention of the trade good will which his product enjoyed. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94 ; Dec. Dig. § 85.» 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 O. C. A. 165 ; Lare v. Harper Bros., 30 C. O. A. 376.] 

J. B. McPherson, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Bill by Howard Hazlett, administrator of Augustus Pollack, against 
the Pollack Stogie Company and others. Decree dismissing the bill 
(188 Fed. 494), and complainant appeals. Afïirmed. 

Thomas S. Brown (Brown & Stewart, on the brief), for appellant. 
Frank F. Reed (Edward S. Rogers, on the brief), for appellees. 

Before GRAY, Circuit Judge, and BRADFORD and J. B. Mc- 
PHERSON, District Judges. 

BRADFORD, District Judge. [1,2] This is an appeal from a 
final decree of the circuit court of the United States for the western 
district of Pennsylvania, dismissing a bill in equity, brought by How- 
ard Hazlett, Administi-ator of Augustus Pollack, deceased, against 
the Pollack Stogie Company of Pittsburgh, Pa., a corporation o£ 
Pennsylvania, and C. G. Kiskaddon, M. W. DeWaters, John Benz, 
Joseph Pollack, stockholders, directors and officers of said corpora- 
tion, and Joseph Raubitschek, Rudolph Raubitschek and Edward 
Raubitschek, partners doing business under the firm name of Raubit- 
schek Brothers, alleging unfair compétition in trade and infringe- 
ment of trade-marks on the part of the défendants and praying for an 
account and injunctive relief. The court below being of opinion upon 
the proofs that, while the défendants had clearly violated the rights 

•For other cases see same topic & S numbee ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the complainant, the latter had not corne into court with clean 
hands, decreed the dismi':=al of the bill, but without costs to the de- 
fendants, the respective parties to pay their ovvn costs. It appears 
that during a period ot many years prior to his death in 1906 Au- 
gustus PoUack had been engaged in the manufacture and sale of a spe- 
cies of cigars known as stogies, and had established an extensive and 
lucrative trade in that line. Such was the excellence of his product 
that in connection with sundry marks, labels, printed statements and 
other forms of dress used in the conduct of his business, his stogies 
became so associated in the public mind with his name as to be gen- 
erally known as "Pollacks." The learned judge below said, "the per- 
sonality of Pollack was a factor in the création and the rétention of 
the trade good-will which his product enjoyed" ; and this certainly 
was true in the sensé that his known connection with the manufacture 
of stogies largely accounted for the good-will which attached to his 
business. Owing to the defective exécution of his intended will 
Augustus Pollack died intestate, and letters of administration on his 
estate were granted to Howard Hazlett, who by agreement of the 
widow and children of the décèdent continued the business, estab- 
lished by him. That the complainant in the conduct of this business, 
after the death of Augustus Pollack, pursued a course calculated, if 
not intended, to mislead the public into the belief that the décèdent 
was still living, and engaged in its active management, clearly appears 
from the évidence. For years after the death of Augustus Pollack 
and both before and since the commencement of this suit the com- 
plainant made use of a circular letter which was placed in each box 
of stogies sent out from the factory. The letter is dated Wheeling, 
W. Va., has a circular trade-mark at its head bearing the name "Au- 
gustus Pollack," and is addressed "To the Trade, Consumers and 
Public." It bears a fac-similé of Augustus Pollack's signature. The 
body of the letter is as follows: 
"Gentlemen: 

"The Crown Stogies Cigars, originated and manufactured by Augustus Pol- 
lack of Wlieeling, W. Va. U. S. A. dlstinguished by national récognition for 
perfect purity, absolute naturalness and uniform excellence, hâve achleved 
their rank and fanie by the cultivation under most trying circumstances, dur- 
ing more than a génération, of an unceasing dévotion to idéal industrlal in- 
tegrity, loyalty to fair wages, elevating conditions of labor and highest stand- 
ard of expert workmanship by the undersigned. The maker of the Crowns 
honored by the éloquent testimonlals from distinguished sources in différent 
sections of our eountry, conveying the popular hupressions ereated by 'The 
Pollack Crown Stogies,' gratefuUy acknowledges his indebtcdness to Ameri- 
can encouragement, and requesting a contlnuance of approval and favorable 
considération, avails himself of this occasion to tender his assurance of 
appréciation and high esteem. 

Yours truly, Augustus Pollack." 

At the f oot of the letter was the statement that "The grades of the 
Crowns under protection of U. S. Patent Office Registration and 
Guarantee of Augustus Pollack" consisted of those shown in a list of 
patent office trade-mark registrations, therein set forth. This state- 
ment was misleading to purchasers, for the registrations were ob- 
tained, not by Augustus Pollack, but after his death by the coraplain- 
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ant, and the use of the words, "Guarantee of Augustus PoUack" in 
that connection was deceptive, to say the least. But this circular let- 
ter carried on its face by necessary implication an averment that Au- 
gustus Pollack was still living. No other interprétation can be put 
iipon the clause: 

"The maker of the Crowns, honored by the éloquent testlmonlals from dis- 
tingulshed sources in différent sections of our country, conveying the popu- 
lar impressions created by 'The Pollack Crown Stogles,' gratefully aeknowl- 
edges his indebtedness to American encouragement, and requestlng a con- 
tinuance of àpproval and favorable considération, avails hlmself of this oc- 
casion to tender his assurance of appréciation and high esteem. 

Yours truly, Augustus Pollack." 

It appears from the testimony of the complainant that the circular 
letter above quoted was used before the death of Augustus Pollack, 
^nd it also appears that the latest date on that letter is 1910. But 
whether it was used in the life-time of the décèdent is in our view 
immaterial, for after his death its continued use by the complainant 
without explanation amounted to a false représentation that such 
death had not occurred and that purchasers would obtain the product, 
not of the complainant, but of Augustus Pollack. And this misrep- 
resentation was accentuated by the insertion in the circular letter of a 
date years after Augustus Pollack had died. That the identification 
of Augustus Pollack in the public mind with the continued manufac- 
ture and sale of crown stogies cigars was considered by the complain- 
ant as an important factor in securing custom there can be no ques- 
tion; for it is stated that, manufactured by Augustus Pollack, they 
"hâve achieved their rank and famé by the cultivation under most 
trying circumstances, during more than a génération, of an unceasing 
dévotion to idéal industrial integrity * * * ^nd highest standard 
of expert workmanship by the undersigned," to wit, "Yours truly, 
Augustus Pollack." The record discloses a number of letters writ- 
ten after the death of Augustus Pollack which were put in évidence 
by the complainant for the purpose of showing the high réputation of 
the Pollack stogies, and it is a significant fact that of twenty-one such 
letters written in the years 1908 and 1909, fourteen were addressed 
to Augustus Pollack personally. If one, having right by succession 
to employ a trade-mark, trade-name, label or other distinguishing 
mark in the conduct of his business, deliberately makes such use of 
it as is intended or calculated to deceive or mislead the purchasing 
public with respect to the origin, manufacture or ownership of the 
goods in connection with which it is used, he is not entitled to relief 
in equity against persons infringing or wrongfully using such trade- 
mark, trade-name, label or other distinguishnig mark to his détriment 
in connection with the sale of their own goods. While little can be 
said by way of justification of the conduct of the défendants, and 
without discussing the évidence in détail, we agrée with the court be- 
low that the course of the complainant after succeeding to the business 
of Augustus Pollack was not such as was demanded by a proper re- 
gard for the protection of the public against deceptron touching the 
subject matter as to which protection is sought against the défendants, 
and that his acts and omissions leave him no standing in a court of 
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equity for relief in the premises. With respect to the contention that 
the complainant, being a foreign administrator who has not obtained 
ancillary letters in Pennsylvania, has no title to maintain this suit, it 
is unnecessary in view of the conclusion reached to express an opin- 
ion. For the reasons above given the decree of the court below is af- 
firmed, the costs in this court to be paid by the appellant. 

J. B. McPHERSON, District Judge, dissents, believing that the 
facts of this case do not call for the application of the doctrine of 
"clean hands." 



lÂLEXANDER v. THOMPSON et al. 

(Circuit Court of Appealâ', Sixth Circuit. April 2, 1012.) 

No. 2,181. 

1. False Imprisonment (§ 18*) — Civil Liabiwîty— Limitations— Statutes. 

An action asainst a slieriff for false imprisonment committed by his 
deputies is within Conip. Laws Mlch 1S9V, § 9729, requiring actions for 
false Imprisonment to be begun within two years after the accrual ofi 
the cause of action, and Is not wlthin section 97.30, providing a limita- 
tion of three years for actions agalnst sherifïs for misconduct of their 
deputies. 

[Ed. Note. — For other cases, see False Imprisonment, Cent. Dig. § 84; 
Dec. Dig. § 18.*] 

2. Limitation of Actions (§ 75*) — Disabilities— "State Pbison" — Impris- 

onment. 

The London, Ontario, Insane Asylum Is not the state prison within 
Oomp. Laws Mich. 1897, § 9733, postponing the running of limitations 
for false imprisonment when the right of action accrues while plaiutiff 
is imprisoned in the state prison until the removal of the disability. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
415, 416; Dec. Dig. § 75.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6(538-6039; 
vol. 8, p. 7804.] 

3. Limitation of Actions (§ 55*)— Accrual of Cause of Action. 

Limitations prescribed by Comp. Laws Mich. 1897, § 9729, requiring 
actions for false imprisonment to be begun within two years after the 
accrual of the cause of action, begin to run from the time the imprison- 
ment ends, and an imprisonment ends when the détention for which de- 
fendants are responsible ceases. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 
299-306 ; Dec. Dig. § 55.*] 

4. Limitation of Actions (§ 195*) — Burden of Pkoof. 

Where a plaintiff, suing for false imprisonment, shows au imprisonment 
originally unlawful, the burden is on défendants to show the running of 
the statute of limitations by proving the termination of the unlawful 
imprisonment, but défendants need not introduce the necessary proof, 
but it is sufflcient if the fact is shown by plaintiff's évidence. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
711-716 ; Dec. Dig. § 195.*] 

5. Limitation of Actions (§ 55*) — Actions— Buroen of Pkoof. 

Plaintiff was placed in a Canadian asylum as a priva te patient with 
her consent. She remained a little over a month, when she was allowed 
to leave on probatiou, the term of which expired on a designated date. 

•For other cases see same topie & S ndmbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On the day before défendants took plaintiff into cnstody, and she was 
received at the asylum on the desigp^ted date. A deputy sherifï of one 
of the défendants acçompanied plaintiff to the asylum, where they were 
met by asylum attendants, and where plaiutliï was turned over to them. 
Plaintiff remained at the asylum for some time, until she was taken 
therefrom by relatives. There was nothiug to show that the asylum 
authorities did not in' good f ajth insist on plaiatiff re-entering the asylum 
at the termination of the probation perind. /Jefrï that, since the iin- 
lawfulness of the confinement In the asylum af ter the designated date 
was not shown, limitations against défendants, sued for false imprison- 
ment, bégan to run from the date of plaintiffi's re-entry into the asylum. 
[Ed. Note. — For other cases, see limitation of Actions, Cent. Dig. §§ 
299-S06; Dec. Dig. § 55.*] 

6. Limitation or Actions (§ 193*) — Actions— Bukden or Proot. 

Plaintiff had the burden of provins the unlawfulness of her confine- 
ment in the asylum on her return at Xhe expiration of the probation pe- 
riod, hi order to prevent'the running or limitations in favor of défendants. 
[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
711-716 ; Dec. Dig. § 195.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Action by Jennie Alexander against Albert E. Thompson and an- 
other. There was a judgment for défendants, and plaintiff brings er- 
ror. Affirmed. 

Joseph Wàlsh (David A. Fitzgibbon and C. R. Black, on the brief), 
for plaintiff in error. 

C. B. Grant (Warren, Cady & Dand and Frank L,odge, on the brief), 
for défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The plaintiff sued to recover damages 
for alleged false imprisonment ; the charge being, in substance, that at 
the instigation of défendant Thompson (a physician residing at St. 
Clair, Mich.) plaintiff was on October 27, 1905, unlawfully taken into 
custody by défendant Moore (then sheriff of St. Clair county), through 
the latter's deputies, and on the following day taken to London, On- 
tario, and there delivered into the custody of the ofïicers of the Lon- 
don Insane Asylum, where she was detained until December 25th 
following. 

This action was begun November 22, 1907. At the conclusion of 
the évidence the court directed verdict for défendants, on the ground 
that the action was barred by the statute of limitations (C. L. Mich. 
1897, § 9729), which requires actions for false imprisonment to be 
begun within two years after the cause of action accrues. If this 
■direction was right, the judgment must be affirmed. 

[ 1 ] One of the errors assigned raises the proposition (not, however, 
argued in the brief) that the case falls within section 9730 of the 
Michigan Compiled Laws, which provides a limit of three years for 
actions against sheriffs for misconduct or neglect of their deputies. 

•For other cases see same topic & § NUMâBB in Dec. & Am. Dlgs. 1S07 to date, & Rep'r Indexe» 



AXEXANDER V. THOMPSON 33 

We think thîs point without merit. Trask v. Wadsworth, 78 Me. 336, 
5 Atl. 182; Sibley v. Estabrook, 4 Gray (Mass.) 295. 

[2] Equally without force is the contention tliat the case is brought 
within section 9733 of the Michigan Statutes, which, in case the plain- 
tif? in an action of false imprisonment is, when the right of action 
accrues, imprisoned "in the state prison," postpones the running of 
the statute until the removal of the disability. The London Insane 
Asylum was clearly not the "state prison" contemplated by the statute. 

Défendants insist that the record affirmatively and conclusively 
shows that plaintiff was never imprisoned by défendants, and that, in 
any event, the imprisonment ended on the morning of October 28th, 
after which, as défendants allège, plaintiff went voluntarily to London, 
although accompanied by the sheriff's deputy. But we think there 
was évidence tending to sustain the alleged imprisonment of the plain- 
tiff on October 27th, and that it would hâve been open to the jury to 
find that plaintiff was in défendants' custody during the trip to Lon- 
don, and until she was taken in charge at that place by the asylum 
authorities. 

[3] The crucial question is whether plaintiff 's imprisonment by the 
défendants in this case ceased when she was received into the London 
Asylum, or whether it continued until her discharge therefrom. In 
the former case the action would be barred. In the latter it would 
not be. It is properly conceded that the statutory limitation runs, not 
from the time imprisonment begins, but from the time it ends, and in 
our opinion, for the purposes of this case, the imprisonment must t)e 
deemed to hâve ended when the détention for which défendants were 
responsible ceased; or, otherwise stated, when, if ever, a lawful re- 
straint by the asylum authorities became substituted for that previously 
exercised or claimed by défendants. 

[4] It is, of course, true that, an imprisonment originally unlawful 
having been shown, the burden is aormally upon the défendants to 
show the running of the statute by proving the termination of the 
unlawful imprisonment. But it is not necessary that proof to this 
effect be introduced by défendants. It is sufficient if the fact is shown 
by plaintiff's évidence. 

[5] Plaintiff's counsel contend in their brief that: 

"There was not a time from tbe date of [plaintifCsl arrost in St. Clair 
to the time of her libération from the London Asylum that she was not un- 
der the charge, direction, and control of the défendants." 

There is nothing in the record to sustain this contention, as a prop- 
osition of fact. On the contrary, the record effectuai ly négatives the 
existence of any charge, direction, or control, in fact, on the part of de- 
fendants over the plaintiff, from the time she entered the asylum on 
October 28th. But, as défendants might be liable for an unlawful 
détention of plaintiff on the part of the asylum authorities, directiy re- 
sulting from an unlawful arrest by défendants, the Cjuestion remains 
whether it sufficiently appears that such subséquent restraint by the 
asylum authorities was lawful. We think plaintiff's ovi'n testimony 
(and none was introduced by défendants) presumptively indicates the 
lawfulness of such subséquent restraint by the asylum authorities. 
195 F.— 3 
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T^he London Asylum is a government institution. Plaintiff was placed 
therein by her family August 20, 1905, as a private patient, upon the 
;advice of her physician, and with her f ull consent. She remained 
until September 30, 1905, when she was allowed to leave on proba- 
tion, the term of probation expiring October 28th following, at 11 a. 
m., which was the same day on which she actually returned, through 
thé instrumentality, as is claimed, of the défendants. While the 
meaning of the term "on probation" is not defined in the record, we 
think it fairly inferable that it means at least that on the expiration o£ 
the period of probation plaintifï was to return if the asylum authorities 
thought it necessary. Plaintiff lived at St. Thomas, abput 15 miles 
f rom ivondon. After she had been taken by the sheriff's deputies fron> 
St. Clair to Port Huron, she was told she could go to her home, but 
not by way of St. Clair. She decided to go home by way of London 
(where connection could be made for St. Thomas), and on the same 
train she actually took on October 28th. She expected, however, to go 
alone, untjl she learned from the sheriff's woman deputy that the lat- 
ter was to accompany her. This deputy bought the railroad tickets 
and accompanied plaintiff to London, where she was met at the rail- 
way station by a "lady bailiff and maie attendant" of the asylum. The 
sheriff's deputy turned plaintiff over to this "lady bailiff," by whom 
plaintiff was taken to the asykmi, accompanied (at her request) by the 
sheriff's deputy, who was présent during plaintiff's interview with the 
asylum physician and oiîicers, and who requested the latter to let her 
taice plaintiff to her home at St. Thomas, which request was refused. 
On December 25th following plaintiff was taken from the asylum 
by her mother and uncle, "against the express wish of the doctor in 
charge of the asylum," and went to her home in St. Thomas. The 
record is barren of any évidence tending to show that the asylum au- 
thorities did not in good faith insist upon plaintiff's re-entering the 
asylum on October 28th, and on her continued confinement there until 
December 25th, or tending to show that plaintiff's détention in the 
asylum between the two dates last mentioned was unlawful or improp- 
er. Wje find nq suggestion in the testimony that plaintiff questioned 
the right and power of the asylum authorities to require her return 
on October 28th, or to detain her until the time of her actual dis- 
charge. So far as we can infer from the record, plaintiff (while re- 
luctant to return to the asylum) seems to bave recognized the right 
and power of the asylum authorities to require her return. Under 
the circumstances stated, we think a natural presumption is raised in 
favor of the lawfulness of plaintiff's confinement after her re-entry 
and until her discharge. Had she not been allowed to leave on proba- 
tion, a presumption of the continued lawfulness, until her final dis- 
charge, of à confinement originally lawful, would clearly hâve existed. 
We do not think the situation was changed in this respect by her re- 
lease on probation merely, under circumstances so far as shown herc. 
[6] In our opinion, the facts shown by plaintiff put the burden 
upon her of proving the unlawfulness of her confinement in the asy- 
lum on and after October 28th. This burden she did not sustain. De- 
fendants were thus not liable for damages arising from plaintiff's 
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détention after the last-named date. McCullough v. Greenfield, 133 
Mich. 463, 95 N. W. 532, 62 L. R. A. 906, 1 Ann. Cas. 924; Harris 
V. McReynolds, 10 Colo. App. 532, 51 Pac. 1016; Wyatt v. Hill, 71 Vt. 
468, 45 Atl. 1044. We think it follows that the right of action accrued 
October 28th, and so was barred when suit was begun. 

The judgment of the Circuit Court is accordingly affirmed, with 
costs. 



DIEDERICH V. W. SCHNEIDER WHOLESALE WINE & LIQUOR CO. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1912.) 

No. 3,628. 

1. Tkade-Marks and Tbade-Names (§ 15*) — Nature of Trade-Makks— Stat- 

TjTES— "SiGN." 

Under Aet Feb. 20, 1905, c. 592, §§ 1, 16, .33 Stat. 724, 728 (U. S. Comp. 
St. Supp. 1909, pp. 1275, 1283), authorizing the registratlon of trade- 
marks by filing an application specifying the merchandlse to which the 
trade-mark is appropriated, a description of the trade-mark, and a 
statement of the mode in which the same is applied and afflxed to goods, 
and authorizing an action for the wrongful use of a trade-mark by the 
use of signs, labels, etc., intended to be used in connection with the sale 
of merchandise, a trade-mark is only valid when actually afflxed to a 
commodity, and one may not aoquire a trade-mark in a sign placed on 
a building, the Word "sign" being used to indicate a mark, symbol, token 
or emblem afflxed to the article sold. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 18 ; Dec. DIg. § 15.» 

For other définitions, see Words and Phrases, vol. 7, pp. 6508-6512.] 

2. Trade-Mabks and Trade-Names (§ 53*) — Infkingement— Nature or In- 

JURY. 

What is not and cannot be a trade-mark cannot be infringed as a 
trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 61 ; Dec. Dig. § 53,*] 

3. Courts (§ 300*) — Fédéral Courts— Unfaib Compétition— Jumsdiction— 

CiTIZENSHIP. 

"Where the parties are citizens of the same state, the fédéral courte 

hâve no jurisdiction to détermine the question of unfair trade in a suit 

brought by one against the other. 

[Ed. Note. — For other cases, see Courts, Dec. Dig, § 300.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 

Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 

376.] 

Sanborn, Circuit Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

Action by the W. Schneider Wholesale Wine & Liquor Company 
against August Diederich. From an order granting a temporary in- 
junction, défendant appeals. Reversed. 

James A. Carr (Charles F. Krone, on the brief), for appellant. 
James L. Hopkins (Alphonse Howe, on the brief), for appellee. 

•For othw: cases ■«» sam« topic & i humbeb in Dec. & Am. Uigs. 1907 to date, & Rep'r Index» 
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Before SANBORN and ADAMS. Circuit Judges, and WM. H. 
MUNGER, District Judge. 

W. H, MUNGER, District Judge. This suit was brought by ap- 
pellee, as complainant, to enjoin the infringement of a trade-mark. 
Eron; the granting of a temporary order of injunction, Diederich, 
the défendant, has appealed to this court. 

It appears that the Schneider Wholesale Wine & Liquor Compa- 
ny has a registered trade-mark, consisting of the arbitrary numbers 
"905," applied to whiskies; that the défendant, who was formerly 
a stockhplder and officer in the Schneider Company, having disposed 
of his interest therein, engaged in the saloon business by himself, 
and placed upon the front of his saloon, or saloons, the followjng 
signs: 

"A. Diederich, 

The Orlglnator ol 

905." 

••Kay-Dee-Llquor Co. 

A. Diederich 

The Originator 

of 905 

Mgr." 

"A. Diederich, 

905 

The Originator of" 

The bill contaîned an allégation as followsf 

"That the défendant is engaged in Interstate commerce, and has sold and 
shipped merchandise, sold by hiin by reason of sald deceptlve use of your 
orator's trade-mark, to customers residing in the state of Illinois and else- 
where." 

This allégation does not allège that the merchandise which he 
sold to customers residing in the state of Illinois had placed there- 
on, or upon the wrapper, or in any way connected with such mer- 
chandise, the trade-mark "905," and there is nothing in the proofs 
to that efFect. 

In what are designated as the "Trade-Mark Cases," 100 U. S. 82, 
25 L. Ed. 550, it was held that Congress only possessed power to 
grant a trade-mark for use in commerce among the states, foreign 
nations andi Indian tribes. 

[1] The act of 1905 (23 Stat. 724), first section, is in part as fol- 
lows: 

"That the owner of a trade-mark nsed in commerce wIth foreign nations, 
or among the several states, or with Indian tribes, provided such owner 
shall be domieiled within the territory of the United States, or résides in 
or is located in iany foreign country which, by treaty, convention or law, af- 
fords similar privilèges to the citizens of the United States, may obtain 
registration of such trade-mark by complying with the following requlre- 
ments: First, by flling In the Patent Office an application therefor in wrlt- 
ing, addressed to the Commissioner of Patents, slgned by the applicant, 
epeclfying his name, domicile, location and citizenghip, the class of mer- 
chandise and the partlcular description of goods comprised In such class to 
which the trade-mark is appropriated ; a description of the trade-mark it- 
self, and a statement of the mode in which the same Is applied and af- 
fiied to goods," etc. 



DIEDEKICH V. W. SCHNEIDER WHOLESALE WINE & LIQUOR CO. 37 

It will be observed tliat this section contemplâtes that the trade- 
mark is to be affixed to the goods which are used in the commerce 
specified, as it requires the appiicant in his application for a trade- 
mark, to give not only a description of the trade-mark itself but "a 
statement of the mode in which the same is applied and affixed to 
goods." 

Section 16 of the enactment provides : 

"Any person who shall, without the consent of the owner thereof, repro- 
duce, counterfeit, copy or colorably imitate any such trade-mark and afHx 
the same to merchaudise of substantially the same descriptive properties as 
those set forth in the registration, or to labels, signs, prints, packages, 
wrappers; or réceptacles intended to be used upon or in connection with 
the sale of merchandise of substantially the same descriptive properties as 
those set forth in such registration, and shall use, or shall hâve used, suçh 
reproduction, counterfeit, copy, or colorable imitation in commerce among 
the several states, or with a foreign nation, or vpith the Indian tribes, . shall 
be liable to an action for damages therefor at the suit of the owner thereof," 
etc. 

Complainant bases its right to an injunction upon the fact that 
the signs above mentioned, placed upon the buildings in which he 
conducted his saloons, were an infringement of its trade-mark. The 
inquiry then naturally présents itself whether complainant has a 
trade-mark in a sign placed upon a building, simply indicating that 
goods of a certain character were sold at that place. 

In 28 Am. & Eng. Enc. of Law (2d Ed.) p. 352, it is said: 
"It is essentlal to the validlty of a trade-mark as such that there shall 
be some actual, physleal connection between the goods and tlà mark, so 
that the mark goes with the goods into the market. Words, marks, or sym- 
bols, used in advertisements, circulars, and other slmilar ways, but not ac- 
tually afflxed to the goods, are not valid, technical trade-marks. It is suf- 
flcient if the mark is afflxed elther upon the goods themselves or upon the 
box or wrapper containing them, or in some other way physically attached 
to the goods. Words not actually afflxed to the goods frequently constitute 
trade-names, and are proteeted as such against unfair compétition." 

In Hazelton Boiler Co. v. Hazelton Tripod Boiler Co., 142 111. 
494, 30 N. E. 339, it was said : 

"A trade-mark owes its existence to the fact that it is actually affixed 
to a vendable commodity." 

In Oakes v. St. Louis Candy Co., 146 Mo. 391, 48 S. W. 467, it is 
said: 

"A trade-mark which is not In some niaimer attached or afflxed or stamped 
on the article indicated by it involves a contradiction in itself, the idea of 
some distlnctive braiid or mark being inhérent in the expression itself. An 
article can only be said to be distinguis^lied by a trade-mark when that mark 
is conneeted with, annexed to, or stamped, printed, carved, or engraved upon, 
the article as it is offered for sale." 

In Lawrence Mfg. Co. v. Tenn. Mfg. Co., 138 U. S. 537, 11 Sup. Ct. 
396, 34 L. Ed. 997, it was held that a trade-mark, to be valid, must 
be such as to indicate origin, manufacture or ownership; that, if 
used to dénote simply class, grade, style, or quality of the articles, 
it could not be upheld as technically a trade-mark. Macmahan 
Pharmacal Co. v. Denver Chemical Mfg. Co., 113 Fed. 468, 51 C. 
C. A. 302. 
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And in Ryder v. Holt, 128 U. S. 525, 9 Sup. Ct. 145, 32 L. Ed. 
529,;it was held that, in a case where the bill did not allège that the 
trâde-mark was used on goods intended to be transported to a for- 
eign côuntry, the fédéral court had no jurisdiction. 

Wé think it clear, from the foregoing authorities, that a trade- 
mark is only valid when attached to the article or wrapper, or in 
some manner physically connected with the article itself. Such be- 
ingithe case, it is very clear that complainant could hâve no trade- 
tnàrik in a sign, placed upon a. building, containing the figures "905," 
and if complainant had no trade-mark in such a sign upon a build- 
ing, because the validity of the trade-mark owes its existence to the 
fact that it is in some manner attached to the article of commerce 
itself, wéare unable'to perçeive how it can be said that such a sign 
placed by défendant upon the building in which he transacted his 
business; was an inf ringement of complainant's trade-mark. 

[2] It is a self -évident proposition that what is not and cannot be 
a trade^niark is not and cannot be infringed as a trade-mark. 

It is true that the fqregoing authorities were decided during the 
existence of the act of March 3, 1881 (Act March 3, 1881, c. 138, 21 
Stat. 502 [U. S. Comp. St. 1901, p. 3401]), but the first section of 
that act is in substantially the same language as the act of 1905. It 
requires an applicant toifile in the Patent Office "a statement of the 
mode in which the same is appl^ed and affîxed to goods." 

Section 16 of the act of 1905, above quoted, is somewhat broader 
than section 7 of the act of March 3, 1881, relating to the same mat- 
ter, in that the act of 1905 renders a person liable who affixes such 
registered trade-mark, without the consent of the owner, to labels, 
signs, prints, packages, wrappers, or réceptacles intended to be used 
upon or in connection with the sale of merchandise, etc. 

Stress is placed, in the argument of counsel, upon the meaning of 
the Word "signs." The word "sign" must be understood to hâve 
been used for the purpose of protecting simply what the owner has 
by virtue of his trade-mark. The word "sign" has varions mean- 
ings. I find in a copy of the Standard Dictionary before me that the 
Word, when used as a noun, has the foUowing définitions: 

"(1) A pantomimic gesture. (2) An Inscription or représentation to Indi- 
cate a place of business. (3) An arbitrary mark; symbol. (4) A token; 
emblem." 

As complainant acquired a right to the trade-mark only as it was 
affixed in some manner to the article which it sold in commerce 
among the states, foreign countries, and Indian tribes, it is évident 
that the term "sign" was used to indicate a mark, symbol, token, 
or emblem, which was affixed in some manner to the article sold. 

[3] It is quite probable that complainant states, in its bill, a cause 
of action against défendant for unfair trade. That question, how- 
ever, we cannot pass upon. The parties being citizens of the same 
State, the court below had no jurisdiction to détermine that ques- 
tion. Hutchinson, Pierce & Co. v. Loewy, 217 U. S. 457, 30 Sup. Ct. 
613, 54 L- Ed. 838. 
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As the alleged act of défendant was no înfringement upon com- 
plainant's trade-mark, the order granting an injunction was errone- 
ous, and is consequently reversed. 

SANBORN, Circuit Judge (dissenting). The sale on which this 
injunction is founded was made in Missouri under a contract to de- 
liver the whisky in Illinois, the whisky was so delivered pursuant 
to the contract, and the sale was 'nduced by the defendant's use on 
a sign and print upon the front wall of his dramshop in which the 
sale was made, of the plaintifï's trade-mark "905," which had been 
recorded under Act Feb. 20, 1905, 33 Stat. c. 592, §§ 1, 16, pp. 724. 
728. This sale and delivery constituted interstate commerce, the 
plaintiff's trade-mark which induced it was used in commerce 
among the states, and the case falls within the literal terms of the 
act of Congress. Cooper Mfg. Co. v. Ferguson, 113 U. S. 727, 5 
Sup. Ct. 739, 28 h. Ed. 1137; Butler Bros. Shoe Company v. Unitec 
States Rubber Co., 156 Fed. 1, 8, 84 C. C. A. 167, 174, and cases 
there cited. There can be no doubt that this use of the plaintifï's 
mark by the défendant constituted unfair and unlawful trade as the 
majority suggest, and it seems to me that it also presented a cause 
of action for an infringement of the plaintiff's trade-mark under the 
act of 1905. 

The question hère is not whether or not it was essential to the 
validity of the plaintiff's arbitrary distinctive trade-mark "905" that 
the plaintifï should hâve affixed this mark to and should hâve used 
it upon merchandise, but it is whether or not after it had so affixed 
it, used it, secured it, and registered it the défendant infringed that 
trade-mark by placing it upon the front wall of his dramshop for 
the purpose of inducing purchasers to buy his whisky when in the 
law the trade-mark and its use were the property of the plaintiff. 
The complainant averred in its bill that it applied its trade-mark 
"905" continuously and without interruption "to the packages con- 
taining its merchandise by branding, stencilling, or printing the 
same upon barrels and labels and corks used in packing liquors for 
sale," and that it also used it upon buildings to mark the places 
where such whiskies could be obtained. There is no answer in the 
record to this averment, and it must be taken as true. The provi- 
sion of the first sections of the acts of 1881 (21 Stat. c. 138, p. 503) 
and 1905 (33 Stat. 724), cited by the majority, to the effect that the 
applicant for registration shall file a statement of his trade-mark and 
"the mode in which the same is applied and affixed to goods" may 
condition the registration and perhaps the existence of a trade-mark 
that may be registered, but it in no manner prescribes or limits the 
acts which constitute the infringement of such a trade-mark after it 
bas been secured and established. Those acts are prescribed and de- 
termined by other sections of the acts of Congress, by section 7 of 
the act of 1881 and section 16 of the act of 1905. The record in this 
case, therefore, as the writer understands it, conclusively shows that 
the plaintiff had a trade-mark in the arbitrary symbol "905" which 
it had applied to merchandise used in interstate commerce and reg- 
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istèred, ànd which ît had aîso used on buildings in whicH ît sold îts 
m&rchandise. Let' us'.ribW tUrn to the real question in the case, to 
which it seems to me the requirement of the first sections of the acts 
to the effect that the applicant for registration shall state the mode 
in which'his trade-mark is applied oraffixed to goods is immaterial. 
ïhàt question is, Does the use of a trade-mark by another than the 
owner m. the front wall of a dramshop, or elsewhere, without affix- 
mgf ' it to the merchandise sold or to the packages which contain it 
raisÊ a cause of action in favor of the owner under the act of Feb- 
ruary'20, 1905? 

There can be doubt that Congress had the power to give such 
a cause of action. Nor can there be any doubt that such a use of 
a counterfeit of a recorded trade-mark to sell the counterfeiter's 
goods for those of the owner of the trade-mark as completely con- 
travenes the purpose of the act as the use of the counterfeit on the 
packages which go with the goods to the purchaser. When the 
Congress enacted the législation now in question, it waS not without 
expérience ■ in the opération of a similar act. It had provided by 
Act March 3, 1881, 21 Stat. c. 138, § 7, p. 503, for the registration 
of such trade-marks, arid that : 

"Any person who shall reproduce, counterfeit, copy or colorably Imltate 
any trade-mark registered under this act and afiix the same to merchandise 
of substantially the same descriptive properties as those deseribed in the 
registration, shall be liable on the case for damages for the wrongful use 
of said trade-mark at the suit of the owner thereof." 

After the enactmènt of this statute the courts held in the cases 
cited by the majority that;: in order to constitute an infringement, 
the trade-mark of the owner must be affixed to the goods or to the 
packages of the alleged ihfringer which went with them to the pur- 
chasers. Subséquent to ail thèse décisions Congress passed the act 
of 1905, and, after providing therein for the registration of a trade- 
mark by the owner in substantially the same words as in the act 
of 1881, it enacted that: 

"Any person who shall without the consent of the owner thereof, repro- 
duce, counterfeit, copy, or colorably imitate any such trade-mark and afflx 
the same to merchandise of substantially the same descriptive properties 
as those set forth in the registration, or to labels, signs, prints, packages, 
wrappers, or réceptacles intenàed to 6e used tipon or in connection with the 
sale of merchandise of sultatantially the sarne descriptive properties as those 
set forth in such registration, and shall use, or shall hâve used, such re- 
production, counterfeit, copy, or çolorable imitation, * * * in commerce 
among the several states, or vyith a foreign nation, or with the Indian 
trlbes, shall be liable to an ffction for damages therefor at the suit of the 
owner thereof."; 

It is indisputable that the words the writer bas italicized in the last 
quotation were added in the act of 1905 to those used in the act of 
1881 for the purpose, and that they must, under familiar rules of 
construction, hâve the effect to make actionable other uses of coun- 
terfeit traderiiiarks'by infringers than their use affixed to goods sim- 
ilar to ,the goods of the owner. Under the old act, the use of thèse, 
counterfeit trade-marks by infringers was made actionable only 
when they àffixèd them to the goods. Under the act of 1905 their 
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use affixed to the goods was made actionable by the same words 
used in the act of 1881, and in addition their use on "labels, signs, 
prints, packages, wrappers, or réceptacles intended to be used upon, 
or in connection with the sale of, merchandise." Note that not only 
was the use of such counterfeit trade-marks on labels, signs, prints, 
packages, wrappers, or réceptacles made actionable when they were 
"intended to be used upon," but also when they were "intended to 
be used in connection with the sale of" merchandise similar to that 
of the owner of the trade-mark. A copy of the trade-m^rk of the 
plaintifï was by the défendant affixed to, nay, it was a sign and a 
print. It was intended by him to be used, and it was used by him, 
in connection with the sale of merchandise of substantially the same 
descriptive properties as those set forth in the plaintiff's registra- 
tion. I am of the opinion that such a use fell within the spécifie 
terms of the act and that it as effectually defeated the purpose of 
the act as a use of it by affixing it to spécifie merchandise would 
hâve done. 

I agrée with the court below that the complainant was entitled to 
its injunction. 
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(Circuit Court of Appeals, Sisth Circuit. March 5, 1912.) 

No. 2,195. 

1. CoNTRACTs (§ 144*) — Construction— What Law Govekns. 

A contract to be performed in Minnesota, and concerning property to 
be transferred there, is governed by the laws of that state, tlîough made 
in Illinois. 

[Ed. Note. — For other cases, see Contracts, Cent. Dîg. §§ 724-727 ; Dec. 
Dig. § 144.*] 

2. Chattel Mortgages (§ 5*) — Instruments Constituting. 

Ditch contractors' agreenient with their surety to indemnify the latter 
agaiust loss, and reciting that the contractors agreed that, on their belng 
unable to complète the contract, they would assign and did assign to the 
surety such plant as they might hâve on the work, was In effect a chat- 
tel mortgage of the plant. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent Dig. §§ 4-13, 
16; Dec. Dig. § 5.*] 

8. Chattel Mortgages (§ 18*) — Apter-Acquieed Propebty. 

ïhe chattel mortgage being a Minnesota contract, after-acquired prop- 
erty at the time of purchase by the contractors became subject to the 
mortgage. 

[Ed. Note. — ^^For other cases, see Chattel Mortgages, Cent. Dig. f§ 61- 
66; Dec. Dig. § 18.*] 

4. Bankruptct (§ 188*) — Chattel Mortgaqes— Rights of Trustée. 

Where dlteh contractors' surety became vested with title to the con- 
tractors' plant before their bankruptcy under chattel mortgage agree- 
nient, and on aeeount of the contractors' abandonment of their work, 
they became entitled to the property as agalnst the contractors' trustée 
in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286- 
205 ; Dec. Dig. i 188.*] 

*For other cases see same topic & 9 nvmbbb la Dec. & Âm. DIgs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. ■ 

' Action by Frederick J.Witmire against the Title Guaranty & Sure- 
ty Company. From a judgment for plaintiff, défendant brings error. 
Reverséd and remanded. 

The trustée In bankruptey, Witmlre, sued to recover the value of certain 
property alleged to belong to the bankrupt's estate and to hâve been eonverted 
by the plaintiff in error (thç défendant below) to its use. At the conclusion of 
the évidence, such defendant's motion for a directed verdict was overruled, 
and the jury was instructed to return a verdict for the trustée on his motion 
for sùch damages as It mlgit flnd hlm entitléd to recover under the charge glv- 
en. Judgment havlng been rèndered on the verdict for $2,800, error Is prose- 
cuted to secure a revlew of the proceedings had in the Circuit Court. 

The facts disclosed by the record are as follows : Early in 1909, Stone 
and Green (hereinaf ter called the eontractors) entered into a contract for 
thé construction of à ditch in Polk eouuty, Minn. On March 20, 1909, the 
eontractors applled to the Title Guaranty & Surety Company (hereinaf ter 
called the Surety Company), at Chicago, 111., for a bond conditioned for 
the faithful performance of their work, and entered into an agreement wlth 
it, whlch was signed by, them only, to pay in advance a premitim of $24.07 
for each year during the continuance of such bond, and to indemnlfy the 
Surety Company against ail loss, costs, damage, charges, and expansés, of 
whatever kind, resulting from any acts, default, or neglect of thelrs that the 
Surety Company might sustain or incur by reason of its exécution of such 
bond or any continuation thereof. The agreement further recites: "The 
undersigned does (do) further agrée. In the event of its (their) being un- 
able to complète or carry on the aforementioned contract, to asslgn, and 
does (do) hereby assign, sùch plant as the undersigned may own or hâve on 
said work, to tbe said the Title Guaranty & Surety Company." Other pro- 
visions of the agreement are that the eontractors would accept, as conclu- 
slve against them, the vouchers or other évidence of any loss pald by the 
Surety Company under Its ' obligation and also of ail costs and expenses 
ihcurred by the Surety Company in adjusting such loss or in completlng 
the contract for ditchlng, and that, in the event they defaulted in or 
breached any bf the provisions of the ditchlng contract, the Surety Com- 
pany, as surety upon the bond, should be subrogated to ail their rlghts and 
properties as principal in such contract, and that deferred payments and 
any and ail mpueys and properties that might be due and payable to them 
at the time of such default, or that might thereafter become due and pay- 
able, to them onaccpunt of such contract, should be credited upon any elaim 
fliadë upon the Surety Company under the bond. 

Thereupon the Surety Company became their surety on the last-named 
date on a $5(000 bond given to Polk county for the faithful performance 
of their contract for ditchlng. The agreement was not filed for record be- 
«ause the Surety Company was not accustomed so to file instruments of 
that çharacter; but It was not withheld from record in pursuance of any 
agreement between the parties, or to strengthen the crédit of the eontract- 
ors, or to hihder, delay, or déitraud their credltors. On May llth the eon- 
tractors purchased a land dredge or steam shovel, at Marion, Ohlo, for 
$S',040, which wàs- forwarded about June lOth to the scène of their future 
work in Minnesota, and, on its arrivai, it was installed and used by them 
in the digging of the ditch. i On September 4th the eontractors abandoned 
the oompletion , of their contract. At that time they had on the Une of their 
work the steam shovel, , a camping outfit, a water tank, oil lamps, and other 
tools. On September lOth they filed a pétition in bankruptcy in the Dis- 
trict Court for the Eastern District of Mlchigan, and five days later the 
Surety Company took possession of their property theretofore used by them 
in their Mlnnefiota work, and completed their contract, at a loss of $2,500. 
This loss was subsequently reduced to $1,500 by the Surety Company's sale 
of such property for $1,000, whlch was the best price obtaiuable therefor. 
A trustée In bankruptcy havlng been elected, he sued to recover- the value 
of the property so sold, wlth the resuit heretofore mentioned. 
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L. W. Goodenough, for plaintiff in error. 

H. V. Barbour and E. A. McDonald (Bowen, Douglas, Eaman & 
Barbour, on the brief), for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

PER CURIAM. [1] The agreement between the contractors 
(Green and Stone) and the Surety Company was made in Illinois, but 
it concerned property to be located in, and which was in fact trans- 
ferred to, Minnesota. The contractors' plant was used there, and 
remained in their possession in that state until it was taken over by 
the Surety Company. The parties intended that their agreement 
should be carried out where the ditch was to be digged. It must, 
therefore, be interpreted with référence to the law of Minnesota. Un- 
iou Trust Co. v. Bulkeley, 150 Fed. 510, 80 C. C. A. 328; Re Green 
(D. C.) 134 Fed. 137. 

Both parties rightly concède, and it was rightly held by the learned 
trial judge, that under the law of Minnesota a chattel mortgage vests 
the légal title to the mortgaged property in the mortgagee. Kellogg 
V. Oison, 34 Minn. 103, 24 N. W. 364; Fletcher v. Neudeck, 30 
Minn. 125, 14 N. W. 513. Nor is it controverted that, under the 
law of that state, a mère gênerai creditor who has not seized the 
mortgaged property by légal procéss, or acquired some lien upon it, 
cannot question the validity of a chattel mortgage which has not been 
filed as provided by sections 3461 and 3462, Rev. L. Minn. 1905. Only 
a subséquent purchaser who acquired the mortgaged property while 
the mortgage was unfiled, or a creditor who laid hold of the property 
by légal process during such time, can avoid the mortgage for the 
simple reason that it was not filed. Clark v. Richards Lumber Co., 
68 Minn. 282, 288, 71 N. W. 389; Ellingboe v. Brakken, 36 Minn. 
156, 30 N. W. 659; Tolbert v. Horton, 31 Minn. 518, 18 N. W. 647; 
Howe V. Cochran, 47 Minn. 403, 50 N. W. 368. 

The court below adopted the view that the indemnity agreement 
created a mère équitable charge or lien in favor of the Surety Com- 
pany, to be thereafter consummated by voluntary delivery of posses- 
sion or by compulsory action under a bill for spécifie performance, and 
that it cannot be classified as a chattel mortgage. It was of the opin- 
ion that, although a chattel mortgage under the Minnesota rule op- 
érâtes to convey a légal interest in the title to after-acquired prop- 
erty, the rule must rest on the theory that the mortgage affects an 
existing body of property to which the after-acquired property is 
merely incidental, and that, as there was in this case no existing body 
to which the subsequently purchased property could be incidental, no 
interest in the légal title to the property so purchased was acquired 
by the Surety Company under its agreement. If thèse conclusions are 
correct, an affirmance must follow. If they are unsound, there must 
be a reversai. 

[ 2 ] The controlling questions, then, presented by the record for dé- 
cision are: (1) Was the agreement between the contractors and the 
Surety Company in substance and efïect a chattel mortgage? (2) If 
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it was such, dld the after-acquired property at the time of its pur- 
chase by the contractors become subject to and pass under the mort- 
gage? 

The purpose of the agreement was not merely to obligate the con- 
tractors to the payment of the premium for the bond for the first year 
and annually thereafter in case of its continuation, but also fully to 
indemnify the Surety Company against ail loss, costs, damage, charges, 
and expenses resulting f rom any acts, default, or neglect of the con- 
tractors. The parties reçognized that an enforceable liability might 
arise against the Surety Company through a possible inability on the 
part of the contractors to complète their work. To effectuate, in as 
ample a manner as possible, their intent that the Surety Company 
should not sustain any loss whatever on account of its suretyship, 
they stipulated that, in the event of the contractors defaulting in or 
breaching any of the provisions of the contract with Polk county, the 
Surety Company might step into their shoes, and should be subrogated 
in every respect and to the fullest extent to ail their rights and privi- 
lèges under such contract, and should in the final adjustment account 
to them. The contractors not only agreed, in the event of their in- 
ability to complète or carry on their ditching contract, to assign, but 
they also actually made a présent assignment to the Surety Company, 
at the time of the exécution of the agreement, of the entire plant 
which they might own or hâve on the work to be performed by them. 
The considération for the loan of the bonding company's crédit was 
not only the payment of the annual premiums on the bond and the 
right to exhaust, if necessary for its protection, ail the funds which 
were due or might become due under the Polk County contract, but 
also the additional security afforded by the contractors' plant, of the 
use of which it might avail itself in completing the contract, if the 
occasion for its so doing arose, and the value of which it might, if 
need be, apply towards reimbursing itself for any loss sustained and 
still hold the contractors liable for any residue of loss remaining. 
If, af ter being, fully reimbursed, it should hâve in its possession any 
property of whatever kind belonging to the contractors, it would then 
be required to return the same to them, but, if they fully performed, 
its rights under the agreement would terminate by opération of law. 
The transaction was an honest and a lawful one, and a libéral con- 
struction should, be given to it in aid of the obvions intention of the 
parties. The agreement is not clothed in the technical language or 
cast into the ordinary form of a chattel mortgage, but the assignment 
of Personal property as security for a debt is usually regarded as 
tonstituting a mortgage of the pt;pperty. 6 Cyc. 990. In the absence 
of,.a statute prescribing a p^r1;icular form for chattel mortgages, the 
assignaient by the contractorâ of their plant to the Surety Company, 
resçrving. the surplus, if any, to themselves, is in effect a chattel mort- 
gage. Dunham v. Whitehead, 21 N. Y. 131; Lumbert v. Woodard, 
144' Ind. 335, 43 N. E. 302, 55 Am. St. Rep. 175. The instrument 
embodying the agreement of the parties meets the requirements of 
the définition of a chattel .mortgage given in Merrill v. Ressler, 37 
Minn. 82, 85,, 33 N. W. 117, S Am. St. Rep. 822, and must be held to 
be sûch, which définition is as follows ; 
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"A chattel mortgage Is a transfer of the tltle as security, and strictly, 
at law, must contaln words of conveyance. But so strongly are courts in- 
cllned to so construe the agreements of the parties as to make them ef- 
fectuai that no formai words of transfer, and no particular form of instru- 
ment, are requlred to make an agreement operate as a mortgage. Even 
though terms are used which would imply something else, yet, if it Is ap- 
parent that a mortgage was Intended, the court will so construe it." 

Outside of the opinion filed by the trial judge, the record is silent 
as to whether the contractors at the time oiÉ the exécution of the in- 
demnity agreement owned or not any part of the plant of which the 
Surety Company took possession. The case of Wood v. United States 
Fidelity & Guaranty Co. (D. C.) 143 Fed. 424, 427, involved a con- 
tract similar to the one under considération. There was no showing 
of when the défendant took possession of the property mentioned in 
the agreement, but it was held that, if ail the property therein named 
was acquired after its exécution, the defendant's claim to it, when 
it was taken into possession, was nevertheless valid. For the purpose 
of this case, the Minnesota court has spoken much more to the point 
in Ludlum v. Rothschild, 41 Minn. 218, 43 N. W. 137. The question 
as to the validity and effect of a mortgage of future property not in 
esse, or not owned by the mortgagor at the time, was under considéra- 
tion. After stating the rule at common law and in equity, and the doc- 
trine of "potential existence," and of an executory agreement for a 
mortgage, the court took the advanced ground of adopting for ail 
cases the rule in equity that: 

"Bxcepting In cases prohibited by statute (Laws 1887, c. 176), whenever 
the parties by their contract in clear terms express an intention to create 
a positive lien upon personal property, not theu owned but to be subse- 
quently acquired by the mortgagor, whether then in esse or not, the mort- 
gage attaches as a lien on the property as soon as the mortgagor acqulres 
it, as against the mortgagor, and ail claimlng under him, either by volun- 
tary transfer or with notice, precisely as if the property had been in being 
and belonged to the mortgagor when the mortgage was executed." 

The announcement in the Ludlum Case was interpreted in Hogan 
V. Atlantic Elevator Co., 66 Minn. 347, 69 N. W. 1, which involved 
a mortgage given by the mortgagor on crops thereafter to be grown. 
The point was made that there was no évidence at the time the mort- 
gage was executed that the mortgagor was in possession of or had 
any interest in the land on which the grain was raised, and that con- 
sequently the grain had not even a potential existence and was in- 
capable of being the subject of a mortgage. In answer to that ar- 
gument the court said : 

"Thls is fully disposed of by the case of Ludlum v. Rothschild, 41 Minn. 
218, 43 N. W. 137, in which thls court went entirely beyoïid the doctrine 
of potential existence and adopted the rule in equity, holding that where 
parties, by their contract, in clear terms express an intention to create a 
mortgage lien upon Personal property, not then owned, but to be subse- 
quently acquired by the mortgagor, whether then In being or not, the mort- 
gage attaches as a lien on the property as soon as the mortgagor acqulres it." 

[3] The indemnity agreement being in substance and effect a chat- 
tel mortgage, it follows that under the Minnesota décisions, which 
do not limit the opération of an instrument of that character on sub- 
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seqiîcntly acquired property to such as is merely incidental to an ex- 
isting body of property, the assignment of the after-acquired property 
by the contractors became effective as soon as it was purchased, and 
the title thereto at that time, which was prior to the institution of the 
bankruptcy proceedings, vested in the Surety Company, with the right 
on its part to take possession whenever a default occurred. 

The conclusion reached as to the rights of the parties find support 
in Hurley v. Atchison, T. & S. P. Rj. Co., 213 U. S. 126, 29 Sup. Ct. 
466, 53 L. Ed. 729. The coal company had agreed to furnish the de- 
fendant in that case a constant supply of coal at a stated price for 
the opération of a part of its road, payment for which was to be 
made on the 15th day of each month for ail coal shipped during the 
preceding calendar month. If the coal company failed to perform, the 
défendant, as a party to the tripartite agreement by which the coal 
company acquired the right to mine the coal, had a right to re-enter 
and avoid the lease. The coal company becoming financially embar- 
rassed, the défendant, to insure a coal supply for its daily consump- 
tion, consented to a modification of the agreement whereby it ad- 
vanced f unds to meet the coal company's pay rolls and to continue the 
opération of the mines, with the understanding that repayment should 
be made by the subséquent delivery of coal. The coal company hav- 
ing been adjudicated a bankrupt, the receivers and subsequently the 
trustées in bankruptcy with the court's sanction continued to operate 
the mines and deliver coal as required by the contract, but ref used 
to recognize the advances made as payment for the coal delivered. 
The transaction was not one of ordinary borrowing and lending of 
crédit or security, but, from an équitable standpoint, to the extent of 
the advancements was deemed to be a pledge of a sufficient quan- 
tity of unmined coal set apart as a security for the repayment of the 
défendant and to create an équitable charge or lien, however inarti- 
ficially it may hâve been expressed. The équitable rights of the par- 
ties were not changed, it was said, by the commencement of bank- 
ruptcy proceedings, nor were their légal and équitable obligations dis- 
turbed. The advances made by the défendant to the coal company 
were enforced as a preferential claim against the assets of the bank- 
rupt's estate in the hands of the trustées for such a quantity of 
coal when mined as the advances made would pay for at the price 
agreed upon in the original contract. The coal Company was at lib- 
erty under the modified agreement to mine coal on the same terms 
and conditions as before and was obligated to supply the défendant 
with fuel as before, and the unmined coal stood as the defendant's 
protection for its advancements. In the présent case, the contractors 
not Only had thé right to complète their contract to dig the ditch, but 
for the Surety Company's protection were bound to do so without 
loss to it. The coal company pledged its unmined coal for the ad- 
vancements made to it, which were in the nature of loans, with the 
right on the part of the défendant to repossess itself of the property 
leased in case of the coal company's failure to perform. In this case 
the contractors assigned their after-acquired property to the Surety 
Company as security for its loan of crédit, with the right on its part 
to take possession of their entire plant, if they abandoned their con- 
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tract for the digging of the ditch. The rights of the Surety Com- 
pany are surely as great and as well secured as were those of the 
défendant in the Hurley Case. 

[4] The Minnesota rule that a mère gênerai creditor who bas not 
seized the mortgaged property by légal process, or acquired some lien 
upon it, cannot avoid an unfiled chattel mortgage, is the same as that 
announced in Wilson v. Leslie, 20 Ohio, 161, and which was applied 
to the présent bankruptcy act in York Mfg. Co. v. Cassell, 201 U. S. 
344, 26 Sup. Ct. 481, 50 L. Ed. 782. At and prior to the time the 
bankruptcy proceedings were instituted, the title to the contractors' 
plant had vested in the Surety Company. As between them, the right 
was in the latter to take possession of the plant on account of the 
abandonment of the completion of the ditching contract. The trustée, 
standing simply in the shoes of the bankrupt, cannot prevail. The 
motion of the Surety Company for a directed verdict should hâve been 
sustained. 

The judgment of the trial court is therefore reversed. and the cause 
remanded for further action. 



UNITED STATES v. LAIR. 

(Circuit Court of Appeals, Elghth Circuit. March 27, 1912.) 

No. 3,497. 

1. Ckiminal Law (§ 878*) — SumciÉNCY of Indictment, 

A gênerai conviction under an indictment embracing more than one 
count will be sustained as against a gênerai plea to the indictment, if 
any count is good and sufficient to support the .iudgment 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2098-2101 ; 
Dec. Dig. § 878."] 

2. CODKTS (§ 96*) — RULES OF DECISION. 

A fédéral District Court sitting in another state could not assume, as 
a naatter of judiclal knowledge, that the offense of importing an alien 
woman into the United States for immoral purposes could not hâve been 
committed by défendant at Chicago within the Northern District of Illi- 
nois, as against a judgment of the court of the latter district, finding that 
the offense had been so committed. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 325, 327, 328; 
Dec. Dig. § 96.* 

Décisions of courts as authority in other co-ordinate courts, see note 
to F. B. Vandergrift & Co. v. United States, 97 C. C. A. 472.] 

S. Ckiminal Law (§ 275*) — Pdea or Nolo Contendere. 

A plea of nolo contendere Is in effect a plea of guilty to every essen- 
tial élément of the offense well pleaded and warrants the accused's con- 
viction thereof without more, though the conviction could not be used 
against him in any other case. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 635; Dec. 
Dig. § 275.*] 

4. Habeas Cobpus (§ 30*)— Scope of Rembdt. 

The writ of habeas corpus cannot be made to serve as a writ of error, 
and will only be granted to discharge one whose conviction is void. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. | 25* Dec. 
Dig. § 30.*] 

*For otber cases see same topic & S nvmbbb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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B. Habeas Corpus (§ SO*)— Eight to Rblief— Remedt bt Appeal. 

An erroneous détermination by a fédéral District Court that an of- 
fense wa s committed wlthin that dlstritt does not inake a Judgment of 
conviction vold, so as to autborize another District Court to discharge 
the accused upbn habeas corpus j ^ accused's remedy belng a writ of error 
from the conviction. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. $ 25- Dec^ 
Dlg. § 30.»] 

6. Indictment and Infobmation (§ 87*) — Unlawful Impoetation— Indict- 

ment— sufficienct. 

Time Dot being an élément of the offense under Act Cong. Mareh 3, 
1003, c. 1012, § 3, 32 Stat. 1214, as aiuended by Act Feb. 20, 1007, c. 
1134, § 3, 34 Stat. 809 (U. S. Comp. St. Supp. 1009, p. 450) of Importing 
an alien woman for immoral purposes, au Indictment which does not 
State the dnte of the offense Is sutticient as to an offense committed wlth- 
in three years before a finding of the indictment. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dlg, 
§§ 244-255 ; Dec. Dlg. § 87.*J 

7. Aliens (§ 40*) — Statutes. 

Act Cong. March 3, 190.3, c. 3012, § 3, .32 Stat. 1214, as amended hy Act 
Feb. 20, 1907, c. 1134, § 3, 34 Stat. 890 (U. S. Comp. St. Supp. lOUO, p. 
450), maUes it an offense to iuiport an alien woman for immoral pur- 
poses. Act of 1007 contains a gênerai repealing clause, but section 28 
saves ail acts or things done or committed when the act took effect. Rev. 
St. § 13 (U. S. Comp. St. 1001, p. 6), provides that a repeal of a statuts 
shall not release any penalty or liability, in the absence of expi-ess pro- 
vision therefor. Ueld. thnt ail offenses committed under the act of 1003 
were saved, and could be prosecuted under that act after the act of 
1007 became effective. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 100; Dec. Dlg. f 
40.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas. 

Habeas corpus proceeding by Henry Lair against the United States 
of America. From a judgment discharging petitioner, the govern- 
ment appeals. Reversée! and remanded. 

McCabe I\Toore, Asst. U. S. Atty. (H. J. Bone, U. S. Atty., on the 
brief), for the United States. 

Marshall B. Woodworth, for appellee. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

REED, District Judge. The appellee, Henry Lair, who will be 
called the défendant, was on February 1, 1909, convicted in the Unit- 
ed States District Court fof the Northern District of Illinois, and 
sentenced to imprisonment in the United States penitentiary at Leav- 
enworth, Kan., upon an indictment which charged him with having 
knowingly and unlawfully imported into the United States at Chicago 
within sâid district an alien woman, a citizen of the Republic of 
France, for the purpose of prostitution, and unlawfully detaining her 
in a certain Iiouse in said city for such purpose, and duly committed 
to the prison pursuant to such conviction and sentence. June 7, 
1909, he peti.tioned the United States District Court for the District 
of Kansas for a writ of habeas corpus to be released from such im- 
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prisonment. The writ was issued, to which the warden of the pen- 
itentiary made due return, and upon the hearing thereof the défend- 
ant was discharged. 177 Fed. 789. The government prosecutes this 
appeal. The indictment upon which the défendant was convicted was 
returned December 15, 1908, and is in four counts. The first count, 
omitting the formai parts, is as follows : 

"That one Henry Lair, otherwise called Henry Ix)ir, * * * and one 
Mrs. Henry Lair, otherwise called Mrs. Henry Loir, * * * at Cliicago, 
aforesaîd, in tlie division and district aforesaid (Xortbern District of Illi- 
nois) unlawfuUy, willfnlly, and knowingly did import into the United States 
for the purpose of prostitution, and unlawfully did knowingly and willfuUy 
hold, to wit, from tlie flrst day of Jauuary, 1006, untll and on the flfteenth 
day of July, 1907, in pursuance of such illégal importation, In their certain 
honse of prostitution there situate, to wit [describing it] in the said city of 
Chicago, * * * a certain alien wonian, to wit, Marie Peuroy, otherwise 
called Georgia Davis, * * * \vho was then a citizen of the Republic of 
France, within three years after she, the said Marie Peuroy, * * * had 
entered the United States, and that the said Marie Peuroy * * * came 
to and entered the United States, within three years prier thereto ; agalnst 
the peace and dignity of the said United States and contrary to the form 
of the statute of the same in such case made and provided." 

The second and third counts charge the défendant with unlawfully 
holding said woman in the city of Chicago in the house described in 
the first count for the purpose of prostitution, in pursuance of an 
illégal importation. 

The fourth charges the défendant with unlawfully keeping, harbor- 
ing, and supporting said woman in said house for the purpose of 
prostitution. 

To this indictment the défendant first pleaded not guilty ; but later 
withdrew such plea, and entered a plea of nolo contendere, where- 
upon he was adjudged guilty as charged in the indictment, and sen- 
tenced to be imprisoned in the United States Penitentiary at Leaven- 
worth, Kan., for and during a period of two years, and adjudged to 
pay a fine of $2,500 and costs. 

The indictment is founded upon section 3 of Act March 3, 1903, 
c. 1012, 32 Stat. 1213, as amended by Act Feb. 20, 1907, c. 1134, § 
3, 34 Stat. 898, 899 (U. S. Comp. St. Supp. 1909, p. 447). As so 
amended that section reads: 

"Sec. 3. ïhat the importation into the United States of any alien woman 
or girl for the purpose of prostitution, or t«r any other immoial purpose, 
Is hereby forbidden ; and whoever shall, clirccily or imUrectly, import or 
attempt to import, into the United States, any alien woman or girl for the 
purpose of prostitution, or for any other irmuoral purpose, or whoever shall 
hold or attempt to hold any alien woman or girl for any such purpose in 
loursuance of such illégal importation, or whoever shall leep, maintain, oon- 
trol, support, or harT}or in anii houso or oUicr place, for tho purpose of 
prostitution, or for any other immoral purpose, any alien ivotrian or girl, 
within three years after she shall hâve entered the United States, shall 
in every such case be deemed guilty of a felony, and on conviction thereof be 
imprisoned not more than flve years and pay a flne of not more than flve 
thousand dollars. * * * " 

The words in italics were added by the act of 1907. 
Counts 2, 3, and 4 of the indictment are predicated upon that part 
of the section which forbids the holding, keeping, supporting, or har- 
195 F.— 4 
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boring în any house or otlier place in the United States any alien 
woman or giri for the purpose of prostitution, not including the im- 
portation of such person for such purpose. That part of the section 
was adjudged to be invahd in Kellér v. United States, 213 U. S. 138, 
29 Sup. Ct. 470, 53 L. Ed. 7Z7 , 16 Ànn. Cas. 1066, which was decided 
after the conviction of the défendant in this case, because beyond the 
power of Congress to enact it. 

[1] The only question for détermination therefore is : Did the court 
hâve jurisdiction of the offense charged in count one of the indict- 
ment? The defendant's plea was to the indictment generally, and 
the conviction was gênerai. If any count of the indictment is good 
and is sufficient to support the judgment, the conviction must be sus- 
tained. Claasen v. United States, 142 U. S. 140, 12 Sup. Ct. 169, 35 
L. Ed. 966. 

The défendant was discharged upon the ground that count 1 
shows upon its face that the United States District Court for the 
Northern District of Illinois did not hâve jurisdiction of the subject- 
matter of the offense therein charged. This was upon the theory, 
as stated in the opinion of the District Court, that : 

"It is not to be Imputed to the learned judge pronouncliig said jndginent 
that he undertook to exercise jurisdiction over the offense of inipoi'ting into 
the United States this woman, who the indictuient allèges, came as an im- 
migrant from the Kepublic of France, and cousequently over the sea to some 
Atlantic seaport. That offense was consummated the moment such immi- 
grant was ianded within the United States. * * * The court will take 
judicial notice that a seagoing vessel carryiug immigrants coming from the 
Republic of France to the United States did not iind a port of entry within 
the Northern district of the state of Illinois. * * * It may be conceded 
foi the sake of argument that the woman in question imported from France 
might flrst hâve entered the Dominion of Canada on the Atlantic seaboard 
and crossed the boundary into the United States. Kut how could she hâve 
reached Chicago without having theretofore entered United States territory 
outside of the Northern District of Illinois? If by overland, she would 
hâve traversed territory of another state. If by water, it might bave been 
through the Mackinaw Stralts, and thence on Uake Michigan to the oity of 
Chicago. But in so coming, at Mackinaw she wonld hâve entered tlie Unit- 
ed States, and been within the jurisdiction of the district of Miohigaii. In 
either contingency the offense of such importation would hâve been coin- 
mitted prier to reachiug the Northern district of the state of Illinois." 177 
Fed. 789-793-795. 

The order of discharge reads as follows : 

"It Is found from the pétition and return and the évidence of record be- 
fore the court that the said Henry Uair is «nbiwfully restraiued of his lili- 
erty by confinement in the United States penitentiary at Leavenworth, Kan., 
under judgment of sentence rendered by the District Court of tbe United 
States for the Northern District of Illinois, P^astern Division, which judg- 
ment the coutt déclares to be void and of no ett'ect. for the reasous that 
the court did not bave jurisdiction over the subject-matter, and that that 
part of the" statute on whleh the indictment was i^redicated is void, being 
in contravention of the Constitution of the United States. * * * " 

[2] The court obviously did not intend to hold that section 3 of 
the act of 1903, so far as it denounced as a crime the bringing of 
the wornan into the United States for the forbidden purpose, was 
void; but assuméd to know judicially that the offense charged in 
count 1 of the indictment could not hâve been committed by the 
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défendant within the Northern District of Illinois. Did the court 
rightly assume to so know as a fact against the finding and judgment 
of the United States District Court for the Northern District of Ihi- 
nois that the offense was committed within that district? We think 
not. Count 1 of the indictment does not allège that this woman "came 
as an immigrant f rom the Republic of France into the United States." 
The averment is that the woman "was then a citizen of the Republic 
of France"; that is, when she was imported into the United States 
at Chicago, as alleged in the indictment. Whether or not she "came 
over the sea" direct from the Republic of France into the United 
Stafes at New York, or at some other place on the Atlantic coast and 
thence by rail, or in some other manner, to Chicago, we hâve no means 
of knowing. The indictment does not so allège, as did the indict- 
ment in United States v. Capella, 169 Fed. 890, cited by the court in 
its opinion ; and the District Court in this proceeding was not at lib- 
erty to go back of the indictment. Harlan v. McGourin, 218 U. S. 
442-445, 31 Sup. Ct. 44, 54 L. Ed. 1101, 21 Ann. Cas. 849. This 
woman might hâve been résident in the Dominion of Canada, and 
from there came by a Canadian boat, flying the Canadian flag, into 
and through the Straits of Mackinaw, thence into Lake Michigan and 
direct to Chicago. Or she may bave come direct from France into 
the Dominion of Canada via the Gulf of St. Lawrence, thence by boat 
to Toronto, thence by rail to Georgian Bay, and thence by a Canadian 
boat through the Straits of Mackinaw into Lake Michigan and direct 
to Chicago without entering the United States or being unlawfully 
within their jurisdiction, unti! she landed at Chicago. True, while 
upon the lake, she would be upon the waters of the United States, and 
may bave been so when in the Straits ; but, if the woman did not 
leave the boat, she might be within the jurisdiction of Canada, and 
not within the United States for the purpose forbidden by this act of 
Congress. It was not impossible, therefore, for the woman to bave 
been first brought into the United States for the unlawful purpose 
at Chicago. But the question is, not so much, Where did the woman 
first enter the United States? as it is, Where did the défendant com- 
mit the offense? It was not necessary that he should bave accom- 
panied the woman from some foreign country into the United States 
in order to hâve committed the offense. If he while in Chicago had 
arranged by correspondence with this woman in France or some other 
foreign country to come from such country to Chicago for the un- 
lawful purpose, and had sent to her a through ticket from her home 
to Chicago, or the money to pay her passage, and she had come to 
Chicago pursuant to such arrangement, might not the offense hâve 
been committed in Chicago? 

However this may be count 1 of the indictment omitting its formai 
parts and superfluous words charges: 

"That the défendant at Chicago, within the Northern Judiclal District of 
Illinois, unlawfully, willfuUy, and knowlngly did import Into the United 
States for the purpose of prostitution * * * a certain alien woman, 
namlng her, who was then a citizen of the Repuhlic of France * * * " 

This charges every essential élément of an offense under section 3 
of the act of 1903. 
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[3] The District Court of the United States for the Northern Dis- 
trict of Illinois had undoubted jurisdiction to détermine, and it was 
charged with the duty of determining, whether or not this offense was 
committed within its jurisdiction. It did so détermine and adjudged 
that it was committed within that district. In fact, the défendant 
admitted that he committed the offense charged within that district ; 
for his plea of nolo contendere is in effect a plea of guilty to every 
essential élément of the offense well pleaded in the charge against 
him, and warrants his conviction thereof without more (Hallinger 
V. Davis, 146 U. S. 318, 13 Sup. Ct. 105, 36 L. Ed. 986; West v. 
Gammon, 98 Fed. 426, 39 C. C. A. 271) though the conviction cannot 
rightiy be used against him in any other case. Such is the effect of 
the plea of nolo contendere. United States v. Hartwell, 26 Fed. Cas. 
201, Fed. Cas. No. 15,318; Commonwealth v. Horton, 9 Pick. (Mass.) 
206; Commonwealth v. Tilton, 8 Metc. (Mass.) 232; 1 Bishop's new 
Cr. Proc. §§ 802, 804. 

[4, 5] But, should it be conceded that the District Court in Illinois 
erroneously determined that the offense was committed within that 
district, its judgment is not void. It is said in the brief of counsel 
for défendant that the question of the jurisdiction of the District 
Court in Illinois was raised for the first time in this proçeeding; and 
that the writ of habeas corpus is the only way that the validity of the 
defendant's conviction can now be determined. But why was that 
question not raised in the District Court in Illinois, if the offense was 
not there committed? That court had as full and complète jurisdic- 
tion to détermine that question, as did the court to which he applied; 
and, if it determined the question erroneously, its error could hâve 
been corrected in the usual way upon writ of error. But whether the 
question was raised in the District Court in Illinois or not is wholly 
immaterial, for the writ of habeas corpus cannot be made to serve 
as a writ of error, and will only be granted to discharge one whose 
conviction is void. Ex parte Parks, 93 U. S. 18, 23 L. Ed. 787; In 
re Lennon, 166 U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. 1110; Horner 
v. United States, 143 U. S. 207, 12 Sup. Ct. 407, 36 L. Ed. 126; Toy 
Toy V. Hopkins, 212 U. S. 542, 29 Sup. Ct. 416, 53 E. Ed. 644; Har- 
lan V. McGourin, 218 U. S. 442-445, 31 Sup. Ct. 44, 54 E. Ed. 1101, 
21 Ann. Cas. 849. 

[6,7] The date of this offense is not alleged; and there are some 
averments in the indictment indicating that it was prior to the act of 
1907, which took effect July Ist of that year. But that is not mate- 
rial, for time is not an élément of the offense; and, if committed 
within three years prior to the finding of the indictment, would be 
sufficient. The act of 1907 contains a gênerai repealing clause of 
prior acts ; but section 28 saves from the effect of such repeal ail acts, 
or things dbne of committed at the time the act is to take effect. This 
would savealE offenses committed under the act of 1903, and they 
might be prbsecuted under that act after the act of 1907 became ef- 
fective. Such offense would also be saved by section 13 of the Re- 
vised Statutes of the United States (U. S. Comp. St. 1901, p. 6). 
United States v. Reisinger, 128 U. S. 398, 9 Sup. Ct. 99, 32 L. Ed. 



BAK KUN V. UNITED STATKS 53 

480; Great Northern Railway Company v. United States, 208 U. S. 
452-464, 465, 28 Sup. Ct. 313, 52 L. Ed. 567. 

We are of opinion that the District Court erred in releasing the de- 
fendant. Its judgment is therefore reversed, and the cause remanded 
to that court, with directions to vacate its order discharging the de- 
fendant, and remand him to the custody of the warden of the peni- 
tentiary. 

It is ordered accordingly. 
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TING FONG V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. March 5, 1912.) 

Nos. 2,170, 2,171. 

i. Cbiminai. Law (§ 406*) — Depobtation Pkoceedings— Evidence— Deolaha- 
TiONS OF Défendant. 

Where, on tlie arrest of Chinese persons in déportation proceedings, 
they were taken before an inspecter and through an officiai interpréter 
Int'ormed that it was the Intention to ask them questions touching thelr 
right to remain in the United States, that they need not auswer the ques- 
tions unless they wished to, and that the answers might be used against 
them, af ter which they made statements, which were taken in shortUand, 
transcribed, and read to and signed by them, they were subsequently ad- 
missible against them. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 785, 894- 
927 ; Dec. Dig. § 406.*] 

2. Aliens (§ 20*) — Chinese Persons— Depoktation Pboceedings— Statutes. 

Congress had power to pass Act May 5, 1892, e. 60, § .H, 27 Stat 25 
(U. S. Comp. St. 1901, p. 1320), and Act April 29, 1902, c. 641, 32 Stat. 
176 (U. S. Comp. St. Supp. 1009, p. 473), providing that Chinese persons 
arrested nnder the provisions of the act shall be adjudged to be unlaw- 
fully within the United States, unless they shall establish by affirmative 
proof, to the satisfaction of the judge or commissioner, their lawful right 
to remain. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 73; Dec. Dig. 
§ 20.* 

What Chinese persons are excluded from the United States, see note to 
Wohg Yon V. United States, 104 C. 0. A. 538.] 

3. Aliens (§ 32*) — Déportation Proceedikgs— Chinese Peesons. 

In Chinese déportation proceedings, évidence held insufficient to sustain 
défendants' right to reniain in the United States ou the ground that they 
were born in the United States. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 93-95; Dec. 
Dig. § 32.*] 

Appeals from the District Court of the United States for the East- 
ern District of Michigan. 

D'eportation proceedings by the United States against Bak Kun and 
against Ting Kong. From a commissioner 's déportation order, af- 
firmed by the District Court, défendants appeal. Affirmed. 

•For other casés see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r ludeies 
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T. E. Milchrîst (Frank T. Milchrist and J. V. D. Willcox, on tlie 
brief), for appellants. 

J. E. Bland, Asst. U.S. Atty. (Frank H. Watson, U. S. Atty., on 
the brief), for the United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The proceedings in thèse cases 
are based upon complaints that appellants are Chinese laborers and 
in the United States in violation of the provisions of the Chinese ex- 
clusion laws. The cases were heard before a United States commis- 
sioner in Détroit, under a stipulation between counsel that the testi- 
mony taken in one case should be used in the other as far as applica- 
ble. The commissioner adjudged in each case that the appellant was a 
Chinese laborer and unlawfully in the United States, and ordered each 
to be deported to China. Appeals were taken to the District Court, 
where the orders of the commissioner were affirmed. The cases are 
pending hère on appeals, were heard together, and will be disposed 
of in one opinion. 

[1] Eearned counsel frankly state that the cases do not involve 
important questions of law, and in terms rest the défense on an issue 
of fact. The contention is that each of the appellants was born in 
San Francisco, and that they went to China and subsequently returned 
to this country by way of Vancouver and Toronto. They entered this 
country on their return surreptitiously. They were found by a rail- 
road employé at 6:30 a. m. in a box car standing on a track in Dé- 
troit. The car was sealed on both sides ; but the end seal was found 
broken, and it was thought by the railroad employé that they had 
entered at thé end of the car. The car was brought into Détroit froni 
Windsor, Canada, during the previous night, and appellants had been 
seen in Windsor some time before. The appellants were turned over 
to the custody of immigration ofïicers, and they (appellants) subse- 
quently made certain statements under oath. During the trial before 
the commissioner, thèse statements were received in évidence over 
objection, and the rulings in that behalf are assigned as error. The 
statements were taken in each instance through an officiai interpréter. 
Appellants were plainly told by the inspecter in advance that the in- 
tention was to ask them questions touching their right to remain in 
the United States, that they need not answer the questions unless 
they wished to, and, further, that the answers might be used against 
them. The statements were taken in shorthand, transcribed, and read 
to appellants, and they thereupon signed them. We think the state- 
ments were admissible. United States v. Hung Chang, 134 Fed. 19, 
25, 67 C. C. A. 93 (C. C. A. 6th Cir.) ; Low Foon Yin v. United States 
Immigration Commissioner, 145 Fed. 792, 793, 76 C. C. A. 355 (C. 
C. A. 9th Cir.); Chew Hing v. United States, 133 Fed. 227, 66 C. 
C. A. 281 (C.Ç. A. 9th Cir.); United States v. Wong Du Bow (D. 
C.) 133 Fed. 326, 328. Each appellant contradicted his statemen-t 
(before mentioned) in large measure at the trial, and a number of 
other witnesses testified in their behalf; some of their statements 
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being simply hearsay. When ail the testimony is considered, it is 
distinctly conflicting. 

[2] The commissioner saw the witnesses and heard them testify. 
After reviewing and considering the évidence, he was not satisfied 
that either appellant was born in this country; and the court below 
affirmed the judgments and orders of the commissioner. The act o£ 
Congress provides that every "Chinese person or person of Chinese 
descent arrested under" its provisions "shall be adjudged to be un- 
lawfully within the United States unless such person shall establish, 
by affirmative proof , to the satisfaction" of the judge or commissioner 
"his lawful right to remain in the United States." 27 U. S. Stat. L. 
25, § 3; 32 U. S. Stat. L. 176, c. 641. The pow^er of Congress to 
impose this burden is settled. Chin Bak Kan v. United States, 186 U. 
S. 200, 22 Sup. Ct. 891, 46 U. Ed. 1121 ; U Sing v. United States, 180 
U. S. 486, 493, 21 Sup. Ct. 449, 45 L. Ed. 634; Low Foon Yin v. 
United States, supra, 145 Fed. 797, 76 C. C. A. 355. 

[3] We are not persuaded, upon the merits of the cases, that the 
facts do not sustain the judgments below. The cases are therefore 
distinguishable from the décision of this court in Pang Sho Yin v. 
United States, 154 Fed. 660, 83 C. C. A. 484. Besides, in Chin Bak 
Kan V. United States, supra, when speaking of two judgments of dé- 
portation, one of the commissioner and the other of the District Court, 
Chief Justice Fuller stated the rule thus (186 U. S. 201, 22 Sup. Ct. 
895, 46 L. Ed. 1121): 

"We are of opinion tbat we cannot properly re-examine the facts already 
determined by two judgments below." 

In Tom Hong v. United States, 193 U. S. 517, 522, 24 Sup. Ct. 517, 
520 (48 L. Ed. 772), Mr. Justice Day said in respect of a judgment 
holding that plaintiffs were "bona fide merchants" : 

"It is true that the flndings of the commissioner and in the District Court 
in cases of this character should ordinarlly be followed In this court, and 
will only be reconsldered when it is clear that an incorrect conclusion has 
been reaehed." 

See, also, Yee Yet v. United States, 175 Fed. 565, 566, 99 C. C. A. 
187 (C. C. A. 2d Cir.); Wong Hueng v. Elliott, 179 Fed. 110, 111, 
102 C. C. A. 408 (C. C. A. 9th Cir.) ; Hong Yon v. United States, 164 
Fed. 330, 90 C. C. A. 542 (C. C. A. 2d Cir.) ; Yee King v. United 
States, 179 Fed. 368, 102 C. C. A. 646 (C. C. A. 2d Cir.) ; Chu King 
Foon v. United States, 191 Fed. 822 (C. C. A. 2d Cir.). 

The judgment in each case must be affirmed. 
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SIMON V. SOtfTHBRN ET. CO. 

(Circuit Court of Appeals, Mfth Circuit. Marcli 5, 1912. Eehearing Denied 

April 9, 1912.) 

No. 2,168. 

1. ÇOUKTS (§ 508*) — JunrSDICTION— EESTEAINING ENrOBCEMENT or JUDGMENT 

Bénderbd by State Cotjkt. 

The Circuit Court of the United States bas jurisdiction bî a suit by 
a citizen of one state agalnst a citizen of another to enjoln tlie entorce- 
ment of a judgment agalnst lilm, entered in a state court having no ju- 
risdiction, for want of proper service of process. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1430 ; Dec. 
Dig. § 508.* 

Enjoining proceedings in state courts, see notes to Garner v. Second 
Nat. Bank of Providence, 16 C. C. A. 90 ; Central Trust Co. of New York 
V. Grantham, 27 C. C. A. 575 ; Copeland v. Brunlng, 63 0. G. A. 437.] 

2. COUKTS (§ 96*) — CONTEOLLIHG DECISIONS. 

A décision of the fédéral Suprême Court that the Circuit Court of tbe 
United States bas jurisdiction of a suit Is binding on the United States 
Circuit Court of Appeals on appeal from a décrète of tbe Circuit Court. 

[Ed. Note.— For otber cases, see Courts, Cent. Dig. §§ 325, 327, 328; 
Dec. Dig. § 96.*] 

3. Corporations (§ 668*) — Foeeign Corporations— Actions^Sebvice of 

Process— Statutory Compliance. 

A service on the Assistant Secretary of State of Louisiana of process, 
In an action agalnst a foreign corporation which had not named an agent 
on whom process might be served, Is not the équivalent of service on the 
Secretary of State wltbin Act- No. 54 of 1904 of Louisiana, provldlng tbat, 
where a foreign corporation, bas not filwd in the office of the Secretary of 
State a written déclaration sçttlng forth the name of its agent in the 
.stute on whom process may be served, process may be served on the 
Secretary of State, and a default judgment agalnst tbe foreign corpora- 
tion on such service and w^tbout any appearance by tbe corporation is 
void for want of jurisdictiori of tbe persoii. 

[Ed. Note.— For otber cases, see Corporations, Cent. Dig. §§ 2603, 2606- 
2627 ; Dec. Dig. § 668.* 

Service of process on foreign corporations, see notes to Eldred v. 
American Palace-Car Co. of New Jersey, 45 C. 0. A. 3; Cella Com."jission 
. Co. V. Bohlinger, 78 C. C. A. 473.] 

4. Judgment (§ 17*) — Jubisdiction of Peeson— Service op Process— Ap- 

pearance. 

Where there is nelther valid service of process nor voluntary appear- 
ance of défendant, a judgment by default is vold for want of jurisdic- 
tion of the person. 

[Ed. Note. — For otber cases, see Judgment, Cent. Dig. §§ 25-33; Dec. 
Dig. § 17.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Suit by the Southern Railway Company against Ephraim Simon to 
restrain the exécution of a judgment recovered by Simon against the 

*For otber cases see same tupic & S ncmbeb in Dec. & Am. Digs. 1907 to dat«, & Rep'r Indexes 
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railway company in a state court, From a decree of the Circuit Court 
(184 Fed. 959) for complainant, défendant appeals. Affirmed. 

See, also, 208 U. S. 144, 28 Sup. Ct. 238, 52 L.Ed. 429. 

The Southern Railway Company, a corporation organlzed under the lavvs 
of the State of Virginia, filed Its bill to restrain Ephralm Simon, a citizen 
of the State of Loulslana, from enforclng a judgment rendered by the civil 
district court for the paristi of Orléans, La., against it and in favor of Simon 
for damages claimed to hâve been suflered by hlm as the resuit of an acci- 
dent, oeciirrlng in the state of Alabama, while he was a passenger on one 
of the trains of the railway company. A temporary Injunction issued, and 
during its pendency Simon was arrested in a contempt proceeding wherein 
he was charged with violatlng the orders of the court. This proceeding 
found its way to the Suprême Court and is reported under the style of Ex 
parte Simon, in 208 U. S. 144, 28 Sup. Ct. 238, 52 L. Ed. 429, to which réf- 
érence is made for a furtber statement. Upon the final hearlng the temporary 
Injunction was perpetuated, and from the decree Simon appeals to this 
court. 

Henry L. Lazarus, Eldon S. Lazarus, Herman Michel, and David 
Sessler, for appellant. 

J. Blanc Monroe and Monte M. Lemann, for appellee. 

Bef ore McCORMICK and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). Upon 
considération of the issues involved in the présent suit, the following 
conchisions are announced: 

[1,2] 1. That the Circuit Court had jurisdiction of the suit has 
been authoritatively decided in Ex parte Simon, 208 U. S. 144, 28 
Sup. Ct. 238, 52 Iv. Ed. 429. See, also, Gaines v. Fuentes, 92 U. S. 
10, 23 L. Ed. 524; Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 
62, 35 L,. Ed. 870, and authorities therein cited. That décision is 
binding upon this court until reversed or modified by the Suprême 
Court. 

2. At the time the pétition was filed in the state court by the ap- 
pellant to recover damages of the appellee, to wit, December 1, 1904, 
the latter was doing business in the parish of Orléans, state of Lou- 
isiana. 

[3] 3. As to the service of process and validity of the judgment 
rendered by the state court against the appellee : 

A copy of the citation was served on the Assistant Secretary of 
State, who simply deposited it among the files of his office. The ap- 
pellee had no notice of the suit. Judgment by default was taken and 
damages were assessed by the jury. Was the service sufficient? The 
pertinent act of the Législature of Louisiana reads as follows : 

"Section 1. Be it enacted by the General Assembly of the State of Louisi- 
ana: That It shall be the duty of every foreign corporation dolng any busi- 
ness in this state to file in the office of the Secretary of State a wrltten 
déclaration setting forth and contalnlng the place of locallty of its domicile, 
the place or places In the state where it Is doing business, and the name of 
its agent or agents or other offlcer in this state upon whom process may be 
served. 

"See. 2. Be it further enacted, etc., that whenever any such corporation 
shall do any business of any nature whatever In this state without having 
complled wlth the requirements of section 1 (one) of this act, it may be sued 
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forany légal cause of action in any parlsh of the state where it may do busi- 
ness, ând service of process In such suit may be made upon the Secretary of 
State tbe saille and with the same validity as if such corporation had been 
personally sèrv'ed." Session Acts 1904, pp. 133, 134. 

Prior .to filing the suit in the state court, the appellee had not named 
an agent upon whom process might be served, and, as before stated, 
service was had upon the Assistant Secretary of State. 

We are pi the opinion that service upon the Assistant was not the 
équivalent of service upon the Secretary of State. It is a f unda- 
mental principle of our jurisprudence that a person, whether artificial 
Or natural, must hâve the opportunity of a hearing before being con- 
derntVed. 

"It is," sald the Suprême Court, "a rule as old as the law, and never more 
to be respected than uow, that no one shall be personally bound until he has 
had his day In court, by which is meant, until he has been duly cited to 
appear, and has been afCorded an opportunity to be heard. Judgment with- 
out such citation and opportunity wants ail theattributes of a judicial dé- 
termination. It is judicial usurpation and oppression and never ean be up- 
held where .lustlce is justly admlnlstered." Gaipin v. Page, 18 Wall. 368, 369, 
21 L. Ed. 959. 

See, also, Pennoyer v.' Neff, 95 U. S. 714, 24 L. Ed. 565; Scott v. 
McNeal, 154 U. S. 34, 14 Sup. Ct. 1108, 38 L. Ed. 896. 

The method of service, indicated by the statute, was not pursued in 
this case, and, employing the language of the Suprême Court : 

"The cases are numerous which décide that where a particular method of 
serving process is pointed out by statute, that method must be foUowed, and 
the rule is especlally exactlng in référence to corporations." Amy v. Water- 
town, 130 U. S. 316, 317, 9 Sup. Ct. 530, 32 L. Ed. 946, citing numerous au- 
thorlties. 

And in the same case, at pages 317 and 318 of 130 U. S.» at page 
536 of 9 Sup. Ct. (32 L. Ed. 946), the court quotes approvingly the 
following language of the Suprême Court of Wisconsin used by the 
latter in City of Watertown v. Robinson, 69 Wis. 233, 236, 237, 34 
N. W. 142 : 

"When the statute prescribes a particular mpde of service, that mode must 
be followed. Ita lex scripta est. There is no chance to speculate whether 
some other mode will not answer as well. This has been too often held 
by this court to recjuire further citations. • * » when the statute dés- 
ignâtes a particular officer to whom the process may be delivered, and with 
whom it may be left, as service upon the corporation, no other officer or 
person can be substltuted in his place. The désignation of one particular 
officer upon whom service may be had excludes ail others. The temporary 
inconvenience arising from a vacaney in the office of mayor affords no good 
reason for a substitution of some otlier officer in his place, upon whom serv- 
ice could be made, by unwarrantable construction not contemplated by the 
statute." 

[4] The service of the citation upon the Assistant Secretary of 
State was not a compliance with the requirements of Act 54 of the 
Législature of Louisiana, and such service was therefore unavailing 
to bring the appellee into court. Since then there was neither valid 
service of process nor voluntary appearance on the part of the ap- 
pellee, the judgment by default was void for the want of jurisdiction 
of the person. 
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The conclusion reached by the court renders it unnecessary to call 
in question the constitutionality of Act 54 quoted above. But see 
Gouner v. Missouri Valley Bridge & Iron Co., 123 La. 964, 49 South. 
657. 

The decree of the trial court perpetuating the injunction is right, 
and it is therefore affirmed. 



CORNETTE et ux. v. BALTIMORE & O. B. Co.f 

(Circuit Court of Appeals, Thlrd Circuit January 31, 1912.) 

No. 1,537. 

1. COUBTS (§ 354*)— JUDGMENT (§ 199*) FEDEBAL COUBTS CONFOEMITI TO 

State Pbactice. 

The fédéral courts conform to the procédure prescribed by Act Pa. 
April 22, 1905 (P. L. 286), glvliig a party requestlng bindlng Instructions 
whlch hâve been refused the right to move the court to hâve ail the 
évidence taken on the trial certified and flled so as to becoine a part of 
the record, and for judgment non obstante veredicto on the whole rec- 
ord, and a fédéral court on motion for judgment non obstante veredicto 
may order that the évidence taken by an officiai stenographer, becomlng 
under Act Pa. May 1, 1907 (P. L. 135), a sworn officer of the court, be 
certifled and filed so as to become a part of the record. 

[Ed. Note. — For other cases, see Courts, Cent. Dig, § 934; Dec. Dlg. 
I 354 ;* Judgment, Cent Dlg. §§ 367-375 ; Dec. Dlg. § 199.» 

Conformlty of praetlce In common-law actions to that of state court, 
see notes to O'Connell v. Reed, 5 C O. A. 594; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 392.] 

2. Coubts (§ 116*) — NuNC Pbo Tunc — Remedt. 

A fédéral court orderlng on a motion for judgment that ail the évi- 
dence on the trial shall be certified and flled so as to be a part of the 
record In the case, and havlng the testlmony before it when entering 
judgment based thereon, may at a subséquent term correct the omission 
of the clerk to mark the évidence filed and the judge to certlfy that it 
Is correct, and thereby make the évidence a part of the record. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 369-373; Dec. 
Dig. § 116.*] 

3. Caeriebs (§ 318*) — Passengers — Injuries — Evidence. 

Where a passenger suing for injuries eaused by her hand belng caught 
between a door and the frame of the car while allghting dld iiot show 
the cause of the door swingmg and catchlng her hand, or any act of com- 
mission or omission of the carrier or its servants, she falled to show facts> 
justifying an inferenee of the carrier's négligence. 

[Ed. Note. — For other cases, see Carriers, Cent Dlg. §§ 1270, 1307- 
1314 ; Dec. Dlg. § 318.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Action by Ernest Cornette and wife against the Baltimore & Ohio 
Railroad Company. There was a judgment for défendant, and plain- 
tiffs bring error. Affirmed. 

Thomas L. Kerin and Lowrie C. Barton, for plaintifïs in error. 
William Watson Smith, for défendant in error. 

•For other cases see same topic & i numbiib In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 

t Rehearing denied. 
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Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFEINGTÔN, Circuit Judge, In the court below, Ernest Cor- 
nette, in his own right, and Jennie Cornette, his wife, in her own 
right, citizens of Pennsylvania, brought suit and recovered a verdict 
against the Baltimore & Ohio Railroad Company, a citizen of Mary- 
land, for damages for personal injuries sustained by the wife while 
a passenger on such road. Subsequently, on defendant's motion, a 
judgment non obstante veredicto was entered in its favor. There- 
upon plaintiffs sued out this writ and assigned for error the entry 
of such judgment. 

The case involves two questions: First, the right of the court be- 
low, subséquent to the term at which it entered judgment non ob- 
stante veredicto under the Pennsylvania statute of April 22, 1905 (P. 
L,. 286), to certify the évidence on which it entered such judgment; 
and, secondly, if such évidence is properly before us, was the court 
below in error in entefing judgment for the défendant thereon? 

[1] Addressing ourselves to the first question, we note that the 
défendant, after a verdict in favor of the plaintiffs, in pursuance of 
the statute, moved the court "to hâve ail the évidence taken upon the 
trial duly certified and filed so as to become part of the record, and 
for judgment for défendant non obstante veredicto upon the whole 
record." Thereupon the court ordered "that ail the évidence taken 
upon the trial be duly certified and filed so as to become part of 
the record in the case." In accordance therewith, the stenographer 
in this case transcribed the évidence and duly certified the same, 
and delivered such testimony and certificate to the judge. This 
testimony was used by the court at the hearing of the motion for 
judgment, and was made the basis of the court's opinion in deciding 
the same. It will be noted that by the Pennsylvania act of May 
1, 1907 (P. L. 135), relating to the appointment of officiai stenog- 
raphers, they become sworn officers of the court. That act, to which 
the fédéral courts conform (Fries-Breslin Co. v. Bergen, 176 Fed. 
7e, 99 C. C. A. 384; Smith v. Jones, 181 Fed. 820, 104 C. C. A. 
329), further provides that it shall be the duty of the officiai stenog- 
rapher to make a typewritten transcript of his notes, and that such 
transcript "shall be filed in the proper office of the court, and shall 
thereafter become a record of the proceedings therein reported," and 
"shall be taken and held to be prima facie correct." It will thus 
be seen that under the order of the court the notes had been duly 
transcribed, delivered to the judge, and used by hini in the disposi- 
tion of the case. 

[2] The only thing lacking was the omission of the clerk to mark 
the notes filed and the judge to certify that they were correct when 
he directed entry of judgment non obstante veredicto. Was this 
oversight an omission of the vital, fundamental character which a 
court is powerless to rectify, and supply after the expiration of the 
term? Clearly not. It is, of course, true that certain things, as, 
for example, the altération of a judgment so as to afifect vested rights, 
cannot be done after the term, but, where the mistake is the mère 
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elerical omission of an officer and its correction merely makes the 
record conform to the truth, there the ending of the term does not 
end the court's power. As said in 1 Black on Judgrnents, § 154 (cit- 
ing Coughran v. Gutcheus, 18 111. 390) : 

"Af ter the expiration of the term, unless the cause is still depending and the 
parties are in court, their power over the record is confined to errors and 
mistakes of their officers ; and thèse may at any tlme, upon notice to the 
parties in interest, and saviug such rights as in the interval of time may hâve 
accrued to thlrd persons, be corrected so as to make the record coutorm to 
the actions or judgment of the court." 

And section 155: 

"As regards mère clérical errors, mistakes arising from Inadvertence or 
formai misprisions of clerks or other officers, it is always in the power ot 
the court, eveu after the adjournment of the term, to make such eorreetions 
or amendments as truth requires." 

In the présent case, as we hâve seen, the omission of the clerk to 
mark the notes of testimony filed which the judge used in disposing 
of the case was a rnere elerical, formai oversight. The court had 
the testimony before it, and the judgment it entered was based there- 
on. Can it be possible that the expiration of the term rendered it ab- 
solutely impossible for the court to certify, which it did in this case 
as soon as the omission was discovered, though this was in a subsé- 
quent term, that the testimony which had been used by the court 
was correct ? The actual possession and use by the court of the notes 
were the matters of substance. The matter of form was the omis- 
sion of the clerk to mark the testimony filed and of the judge to 
certify the same. Assuredly a court should not thus shear itself of 
a salutary power to do justice by holding itself powerless to supply 
a formai omission, where in doing so it affects no vested right. We 
are therefore of opinion the certificate of the judge in this case duly 
brings the évidence on the record. This conclusion is in no way 
at variance with McCord v. B. & O., 187 Fed. 745, 109 C. C. A. 493, 
where "the évidence was never certified, either then or at any time 
thereafter." This we held "was a failure to comply with an indis- 
pensable requirement," but it was added : 

"Under ordinary circumstances, it is probably an unimportant détail when 
the certification takes place, at least while the court's power over the case 
continues, but at some time the judge must certify, and he himself must 
perform the act." 

[3] We hâve examined the évidence, and we agrée with the court 
below that it disclosed no négligence on the part of the défendant 
Company and no facts from which négligence could be inferred. In 
substance, it shows that, when the train in which Mrs. Cornette was 
riding reached her station, she started to leave the car. While pass- 
ing from the car its door swung and caught her hand betv/een it 
and the door frame. No act of commission or omission on the 
part of the railroad or its servants was shown, and the plaintiffs 
gave no évidence as to what caused the door to swing, or, indeed, 
any explanation of the cause of the accident. In view of the full 
discussion of the matter in the opinion below, we refrain from fur- 
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ther extending this opinion. The whole matter is well summed up 
by the trial judge in the statement, in which we concur, that: 

"The plalntiff's case must fall beeause there Is no évidence sliowlng the 
cause of the accident. It cannot be Inferred from the circmustauces of the 
accident and outside of this there is no evidetice." 

The judgment below is therefore afErmed. 



FABMERS' & MBRCHANTS' BANK OF VANDALIA, ILL., t. MAINES. 

(Circuit Court of Appeals, Slxth Circuit. April 2, 1912.) 

?Jo. 2,229. 

L Sheriits ahd Constablks (S 138*) — Insujticient Levt— Evidence. 

Where, in an action against a sherlff for faillng to levy on sufflclent 
property to satisfy a debt, it appeared that af ter the levy the debtor mort- 
gaged certain chattels, and the nominal mortgagee testifled that the 
mortgage was executed and flled without hls knowledge, and that he 
lent no money to or had no transaction with the debtor, and such tea- 
timony was not contradicted, the mortgage was properly excluded. 

[Ed. Note. — For other cases, see SberlfCs and Constablea, Cent. Dig. SI 
290r296; Dec. Dig. § 138.*] 

2. Teial (I 260*) — Instructions— REFTJSAI/—MATTER Covebed. 

Instructions substantially covered by those given are properly refused. 
[Bdi Note.— For other cases, see Trial, Cent. Dig. §§ 651-659; Dea Dig. 
f 260.*] 

3. Tbial (§ 250*) — Instructions— REFUSAI/— Inapplicabilitt to Case. 

Instructions inapplicable to the case are properly refused. 
[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 584-586; Dec. Dig. 
! 250.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Action by the Farmers' & Merchants' Bank of Vandalia, 111., against 
Harrison W. Maines. Judgment for défendant, and plaintiff brings 
error. Affirmed. 

J. A. Muir and B. B. Selling (Ashcraft & Ashcraft, on the brief), 
for plaintiff in error. 

P. H. Phillips and S. O. Van De Mark (Brennan, Donnelly & Van 
De Mark, on the brief), for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and SA- 
TER, District Judge. 

PER CURIAM. This is the second time, we may say the third 
time, we hâve had occasion to consider this cause. It is an action to 
recover damages for alleged failure and negleçt of Maines, as sheriflf, 
fully to exécute a writ of attachment. The case has been heard in the 
court below four times with a jury. Upon the first two trials the jury 
diisagreed; the third resulted in a directed verdict in favor of plain- 
tiff for $294.79; and in the last trial the verdict was for défendant. It 
is not necessary to restate the facts of the case. They sufficiently 

•For other cases «ee same topic & i nttmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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appear in our original décision, and the décision rendered on the re- 
hearing. 183 Fed. 37, 46, 105 C. C. A. 329. The question of burden 
of proof as to value of property not seized under the attachment, vvhich 
was discussed in the original opinion, does not arise hère ; for at the 
last trial plaintifï in the first instance offered proof as to both the exist- 
ence and value of such property. The chattel mortgage treated of at 
the rehearing was received in évidence at the last trial ; and the ques- 
tion arising under that mortgage — as well as the one respecting an 
exemption allowed to Mrs. Board, the nonresident attachment debtor — 
were disposed of as questions of fact at the last trial. 

[1] The nominal mortgagee, Atkinson, testified in substance that 
the chattel mortgage vsras executed and filed without his knowledge, 
and that he loaned no money to, and had no transaction with, Mrs. 
Board. The plaintifï not desiring to offer évidence to contradict At- 
kinson, the court, on motion, excluded the mortgage. This ruling is 
in harmony with the theory on which the rehearing was granted and 
the judgment reversed. 183 Fed. 47, 49, 105 C. C. A. 329. The ar- 
ticles set ofï to Mrs. Board under her claim of exemption, the value 
of which was found, and resulted in a directed verdict in her favor for 
$294.79 at the third trial, became the subject of an issue of fact at the 
last trial as to whether plaintiff's attorney had, at the time the exemp- 
tion was claimed, instructed the sheriff to allow it, and so was disposed 
of by the verdict. 

The case was submitted to the jury upon a full statement and ex- 
planation of the issues of fact arising under the pleadings and évi- 
dence. Study of the charge satisfies us that it is grounded upon a 
clear analysis of the applicable law. It is helpful in methods suggested 
for investigating and weighing the évidence, and is so arranged as to 
enable a jury to apply the law to the conclusions of fact when reached. 
If we may judge from questions appearing in the record as put to the 
court by jurors, we think it safe to say that the jury gained a clear 
understanding of its duties and of the case. 

[2,3] We hâve considered the évidence, the requests for spécial 
instructions, and the assignments of error. Some of the instructions 
requested by the plaintifï were in substance incorporated in the charge, 
some were inapplicable tO the case, and others did not state the law ; 
and we fînd no material or prejudicial error. We think the learned 
trial judge, in his opinion on the motion for a new trial, stated con- 
trolling reasons why the motion should be denied. 

The judgment must be affirmed, with costs. 
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O'BRIEN y. ELT. 

(Circuit Court of Appeals, Flfth Circuit. Aprll 9, 1912.Ï 

No. 2,200. 

Bankeuptcy (§ 455*) — Eejection of Charges Againbt Eecbivkb in Bank- 

EUPTOT— DiSCBETION OF COVET— REVIEW. 

The rejection.of charges against a receiver In bankruptcy for expansés 
incurred under receiver's orders, or contracta for préservation or care 
of the bankrupt's estate, is within the discrétion of the bankruptcy court, 
and no appeal lies therefrom under the bankruptcy law. 

[Ed. Note. — For otàer cases, see Bankruptcy, Cent. Dig. § 916; Dec. 
Dig. § 455.* 

Appeal and revîew in bankruptcy cases, see note to In re Bggert, 43 
C. C. A. 9.] 

Appeal from the District Court of the United States for the South- 
ern District of Alabama. 

Pétition by P. H. O'Brien against Max Ely, receiver of the Ferro 
Concrète Contracting Company, for judgment against the receiver. 
From orders fejecting the claim of the petitioner in part, and dismiss- 
ing the bankruptcy proceedings at the cost of the petitioning cred- 
itors, petitioner appeals. Affirmed. 

Moses Kohn, for appellant. 

Before PARDEE and SHELBY. Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. On December 21, 1909, a pétition in învoluntary 
bankruptcy was filed against "the Ferro Concrète Contracting Com- 
pany, a New York corporation, and on another pétition filed the same 
day Max Ely was appointed receiver, and he gave bond in the sum of 
$15,000. January 15, 1910, the Ferro Concrète Contracting Company 
filed an answer, denying ail allégations of the pétition to hâve it ad- 
judged a bankrupt, and praying a dismissal of the same. October 15, 
1910, P. H. O'Brien filed a pétition in the case, claiming that the re- 
ceiver, M. Ely, was indebted to him in the sum of $1,382.34 for work 
on a certain cément house as per agreement. January 10, 1911, Max 
Ely, receiver, answered, denying indebtedness to said O'Brien beyond 
the amount of $153.43, which last sum he admitted. January 13th, the 
court entered an order as foUows : 

"ïhis cause comlng on to be heard on the pétition of P. H. O'Brien, pray- 
ing an order dlrecting Max Ely, as receiver herein, to pay to him the sum 
of one thousand three hundred and eigbty-two and ^Vî'io dollars ($1,382.34), 
aud the answer thereto of said Max Ely, as such receiver, admitting that 
he, as such receiver, is indebted to said P. H. O'Brien in the sum of one 
hundred and fifty-three and *s/ioo dollars ($153.43), and same being duly 
considered by the court, the court Is of opinion that said receiver should; 
pay to said P. H. O'Brien said sum of $153.43. It is therefore ordered and 
decreed by the court that said Max Ely, as such receiver, pay to said P. 
H. O'Brien said sum of one hundred and fifty-three and *Vioo dollars ($153.- 
43). Hovs^ever, this order is made without préjudice to the right of said 
O'Brien to take such légal action to recover his full claim as he may be ad- 
vised Is necessary in the premises." 

♦For other cases see samejopio & S nttmbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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And on same day éntered another order as f ollows : 

"In the Matter of Ferro Concrète Contracting Company. No. 797. In 
Bankruptcy. It Is ordered by the court that tliis proceeding be and the 
same Is hereby dismlssed eut of court at the cost of the petitionlng cred- 
îtors, Southern Grocery Company, J. C. Webb & Sons, and Marengo Hard- 
ware & Furniture Company, for want of prosecution." 

This appeal is from both orders entered on January 13, 1911. 

The rejection of charges against a receiver in bankruptcy for ex- 
penses incurred under receiver's orders or contracts looking to the care 
or préservation of the bankrupt estate is within the discrétion of the 
bankruptcy court, and no appeal lies therefrom under the bankruptcy 
law. Taking the order dismissing the proceedings against the Ferro 
Concrète Contracting Company as practically a decree refusing to 
adjudicate said company a bankrupt, and as such appealable, we find 
no error in the same, even if the appellant has an interest therein en- 
tithng him to appeal therefrom. 

AfHrmed. 



TEXAS TRACTION CO. v. BARRON G. COLLIER, Tna 

(Circuit Court of Appeals, Fifth Circuit April 9, 1912.) 

No. 2,327. 

1. Appeal and Ebeoe (| 954*) — Review— Discrétion dp Court— Tempobaet 

Injunction. 

An order granting an injunction pendente lite will not be disturbed 
on an appeal, allowed by section 7 of Act March 3, 1801, c. 017, 20 Stat. 
828 (U. S. Comp. St. 1901, p. 5r.O). unless it is violative of the rules of 
equlty, or there has been an abuse of discrétion, or the injunction has 
been improvidently allowed, and where such injunction is dépendent on 
controverted faets, the court on aiipeal will not interfère. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3818- 
3S21; Dec. Dig. § 954.*] 

2. Appeal and Errob (§ 11C9*) — Disposition of Cause— Reversai with Di- 

rection TO Dismiss Bill. 

Where the equity of a blll Is challenged on appeal frora an injunc- 
tion, pendente lite, and the appellate court Is of the oi>iuion that the 
bill is wlthout equity or that the lower court was without jurlsdiction, 
a decree for complainant must be reversed with directions to dlsmlsis the 
bill. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4531- 
4539; Dec. Dig. § 11G9.*] 

Appieal from the District Court of the United States for the North 
ern District of Texas. 

Action by Barron G. Collier, Incorporated, against the Texas Trac- 
tion Companyi From an order granting an injunction pendente lite, 
défendant appeals. AfFirmed. 

M. B. Templeton, for appellant. 

Horace Chilton and Seth Shepard, Jr. (Benjamin Chilton, on the 
brief), for appellee. 

*For otber caaee see same toplc & i kvmbeb in Dec. & Am. Diea. 1907 to date, & Rep'r Index** 
105 F.— 5 
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Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

SHELBY, Circuit Judge. [1] This is an appeal from an order 
granting an injvtnction pendente lite. Formerly, the granting of such 
order was in the absolute discrétion of the primary court ; no appeal 
being allowed. The Act of March .3, 1891, allows an appeal from such 
decree. 26 Stat. 826. Since this act was passed, its uniform con- 
struction has been that the granting of an injunction pending the suit 
is in the sound discrétion bf the trial court, and that its order will not 
be disturbçd on appeal unless it is violative of the rules of equity, or 
unless there has been an abuse of discrétion, or unless the injunction 
has been improvidently allowed. The appellate court is not to décide 
as to what it would hâve done as to allowing the injunction, but it 
must reçQgnize that the law has impôsed on the primâry court the 
responsibility of the exercise of this power, and unless there has been 
a plain disregard of the law or of some settled rule of equity which 
should govern the issuance of injunctions so that it appears clearly that 
the injunction is issued improvidently, the decree should not be re- 
versed. Kerr v. City of New Orléans, 126 Fed. 920, 924, 61 C. C. A. 
450; Lehman v. Graham, 135 Fed. 39, 67 C. C. A. 513; Massie v. 
Buck, 128 Fed. 27, 62 C. C. A. 535 ; Clark v. McGhee, 87 Fed. 789, 
31 C. C. A. 321 ; Love v. Atchison, T. & S. F. Ry. Co., 185 Fed. 321, 
107 C. C. A. 403. 

[2] Where the equity of the bill is challenged and the appellate 
court isof the opinion that the bill is without equity, the diecree would 
be reversed, with directions to dismiss the bill (Smith v. Vulcan Iron 
Works, 165 U. S. 518, 17 Sup. Ct. 407, 41 L. Ed. 810); and thesame 
resuit would follow if it appeared that the lower court was without 
jurisdiction (Arkansas Southeastern R. Co. v. Union Sawmill Co., 
154 Fed. 304,1 83 C. C. A. 224). In a case like the one at bar, dépend- 
ent on controverted facts, it was not intendedi that the discrétion of 
the primary court was to be interfered with on appeal and the case 
finally disposed of on ex parte affidavits. 

A.ffirmed. ' 



RAILROAD COMMISSION OF LOUISIANA et al. v. MORGAN'S L. & T. 

B. & S. S. 00. 

(Circuit Court of Appeals, Fifth Circuit. Aprll 9, 1912.) 

No. 2,311. 

Courts (§ 385*) — Fedebai. Suprême Court— Jurisdiction— Constitution ai. 
Questions. 

Where the jurisdiction of the fédéral Circuit Court Is involced solely 
on the ground that the suit arises under the fédéral Constitution, as in- 
volviûg the construction and application of the commerce clause, an 
appeal lies directly to the fédéral Suprême Court, and not to the Cir- 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cuit Court of Appeals, under Judiciary Act March 3, 1891, c. 517, i 5, 
26 Stat. 827 (U. S. Comp. St. 1901, p. 549). 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1022-1026 ; Dec. 
Dig. § 385.* 

Keview by the Suprême Court of décisions of the United States Cir- 
cuit and District Courts since Circuit Court of Appeals Act March 3, 
1891, see note to City of Paducah v. East Tennessee Téléphone Co., 106 
C. C. A. 333.] 

Appeal f rom the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Suit by Morgan's Louisiana & Texas Railroad & Steamship Com- 
pany against the Railroad Commission of Louisiana and others. From 
a decree granting a perpétuai injunction, défendants appeal. Dis- 
missed. 

The bill In this cause was filed by Morgan's Louisiana & Texas Railroad 
& Steamship Company, a corporation organized under the laws of the state 
of Louisiana, and engaged in Interstate commerce, against the Railroad Com- 
mission of Louisiana, a corporation created and established by the Constitu- 
tion of Louisiana, and the members thereof, who are eltizens of that state. 
The plaintlfC sought by the bill to enjoin the enforeement of the foUowing 
order passed by the Railroad Commission, to wit: "Ordered, that the Mor- 
gan's Louisiana & Texas Railroad & Steamship Company be, and It is hereby, 
commanded and requlred to stop its trains, known as Nos. 9 and 10, at Jea- 
nerette, to take on and let ofC passengers, and to continue to stop its said 
trains at Jeanerette until further ordered by this Commission." An injunc- 
tion pendente lite, havlng been Issued by the trial court, was, upon the final 
hearing, made perpétuai. From the decree thus rendered the défendants 
hâve appealed. 

Walter Guion, Atty. Gen., and R. G. Pleasant and W. M. Barrow, 
Asst. Attys. Gen., for appellants. 

George Denegre and Joseph Paxton Blair, for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). The 
motion to dismiss the appeal is based on the ground that the case 
should hâve gone directly to the Suprême Court. The parties plaintiff 
and défendant are citizens of the state of Louisiana. Diversity of cit- 
izenship, therefore, does not exist. The jurisdiction of the Circuit 
Court was invoked solely on the ground that the suit was one aris- 
ing under the Constitution of the United States, in that it involved 
the construction and application of the commerce clause of the Con- 
stitution. Article 1, § 8. 

It is well settled that, under the fifth section of the act of March 
3, 1891 (26 Stat. 827, 828), appeals in suits of this character should 
go direct to the Suprême Court. In Union & Planters' Bank v. 
Memphis, 189 U. S. 73, 23 Sup. Ct. 605, 47 L. Ed. 712, it was said 
by the Chief Justice, as the organ of the court, that : 

"Diversity of cltizenship did not exist, and the jurisdiction of the Circuit 
Court rested solely on the ground that the cause of action arose under the 
Constitution of the United States. The appeal lay directly to this court under 
section 5 of the Judiciary Act of March 3, 1891, and not to the Circuit Court 

•For other cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of Appeals. American Sugar Eeflning Company v. New Orléans,, 181 U. S. 
277 [21 Sup. et. 646, 45 D. Ed. 859]." 

See, also, City of Paducah v. East Tennessee Téléphone Company, 
182 Fed. 625, 106 C. C. A. 333. 

The motion to dismiss the appeal should be granted; and it is so 
ordered. 



STONE, SAND & GRAVEL CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit AprU 10, 1912.) 

No. 2,271. 

Appeal and Eeeob (§ 1097*) — Law of Case. 

A former décision on appeal or error is the law of the case. 
[Ed. Note. — For other casés, see Appeal and Error, Cent. Dig. §§ 435S- 
4368 ; Dec. Dig. § 1097.*] 

In Error to the Circuit Court of the United States for the Eastem 
District of Louisiana. 

Action by the United States against the Stone, Sand & Gravel Com- 
pany and another. Judgment for plaintifif, and défendants bring er- 
ror. Affirmed. 

Geo. Denegre, J. P. Blair, Victor Leovy, and T, M. Miller, for 
plaintifïs in error. 

Charlton R. Beattie, U. S. Atty. (Louis H. Burns, Asst. U. S. Atty., 
on thé brief), for the United States. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. The présent is the second writ of error in this 
case. When it was first hère, the judgment was reversed and the 
cause remanded, with directions to enter judgment. in favor of the 
government. United States v. Stone, Sand & Gravel Cô., 177 Fed. 
321, 100 C. C. A. 651. In obédience to the requirements of the man- 
date, judgment was duly rendered, and the court is now requested to 
review its former ruling and to again remand the cause. "It is," 
said the Suprême Court in Thompson v. Maxwell Land Grant Com- 
pany, 168 U. S. 456, 18 Sup. Ct. 125, 42 L. Ed. 539, "the settled law 
of this court, as of others, that whatever has bèen decided on one 
appeal or writ of error cannot be re-examined on a second appeal 
or writ of error brought in the same suit. The first décision has be- 
come the settled law of the case. Supervisors v. 'Kennicott, 94 U. S. 
498 [24 E. Ed. 260] , and cases cited in the opinion ; Clark v. Keith, 
106 U. S. 464 [1 Sup. Ct. 568, 27 L. Ed. 302] ; Chaffin v. Taylor, 
116 U. S. 567 [6 Sup. Ct. 518, 29 E. Ed. 727]; Northern Pacific 
Railroad v. EHis, 144 U. S. 458 [12 Sup. Ct. 724, 36 L. Ed. 504] ; 
Great Western Telegraph Company .v. Burnham, 162 U. S. 339, 343 
[16 Sup. Ct. 850, 40 L. Ed. 991]." 

•For other cases see same topio & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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It is, lio\/ever, insisted by counsel for the plaintiffs in error that 
the ruling on the first writ of error, in construing the contract be- 
tween the parties, is in direct conflict v/ith United States v. 
O'Brien, 220 U. S. 321, 31 Sup. Ct. 406, 55 L. Ed. 481, recently de- 
cided by the Suprême Court. Analysis of the O'Brien Case will dis- 
close that it is clearly distinguishable from the case at bar. In that 
case there was no breach of contract, and it was held, under the 
facts appearing of record, that the government could not déclare a 
breach, so as to hold the contractors liable in damages for failure 
to perform. The following clause of the syllabus correctly reflects 
the ruling of the court: 

"Where, except for the prohibition of the United States to allow the con- 
tractor to proeeed, the work might hâve been finished within the specifled 
period, the United States cannot claim a breach entitling it to annul the 
contract and hold the contractor responsible for the différence in cost of com- 
pletion." 

In the présent case there was an utter failure on the part of the 
contractor to perform his contractual obligations, and the govern- 
ment, on that account, was compelled to relet the contract to other 
parties. Bearing in mind this distinction we are of the opinion that 
the ruling, made by this court upon the first writ of error, is not in 
conflict with the views expressed by the Suprême Court in the O'Brien 
Case. 

The judgment of the trial court should be affirmed, and it is so 
ordered. 



RAGAN, MALONB & CO. v. COTTON & PEESTON. 

(Circuit Court of Appeals, Fifth Circuit. AprU 2, 1912.) 

No. 2,153. 

Bankritptct (§ 455*) — Appealable Ordebs— "Judgment Granting ce Db- 

HYINQ A DiSCHABOE." 

An order by which the flndings and conclusions of a spécial master, 
to vvhom was referred a contested application for a discharge, weré af- 
firmed, and his report "adopted as the opinion, conclusions, and judgment 
of the court," is not a "judgment granting or denying a discharge," within 
Bankr. Act July 1, 1898, e. 541, § 25a (2), 30 Stat. 553 (U. S. Comp. St. 
1901, p. 3432), and Is not appealable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 916; Dec. 
Dig. § 455.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3827-3842; 
vol. 8, pp. 7695, 7696. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

In the matter of Cotton & Preston, bankrupts. Ragan, Malone & 
Co., creditors, appeal from an order of the District Court. Appeal 
dismissed. 

•For other cases see same topic & § numbek in Dec. & Am. DiL's. r..07 to date, & Rep'r Indeie» 
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Victor Lamar Smith, for appellants. 
L. E. Heath, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and MAX- 
EY, District Judge. 

PER CURIAM. The record shows that the bankrupts applied for 
a discharge, and that certain çreditors filed objections with spécifica- 
tions thereto; that their application was referred to a spécial master 
to hear and détermine, and report his findings to the court; that the 
said spécial master made an elaborate report, concluding as follows : 

"I therefore recommend that the objections flled by Ragan, Malone & Co. 
to the application of thèse bankrupts for their discharge should be ovetruled 
and dismissed." 

And exceptions were filed to the said report, upon hearing which 
the court passed the following order : 

"After hearing the arguments of counsel, reading and cohsidering the com- 
plète and learned report of Hon. Max Isaac, Spécial Master, and the excep- 
tions theréto, and the record în thç cause: It is, upon considération, ad- 
Judged and decreed that the findings of tLe master are In ail respects iii ac- 
cordance with the la w, and his conclusions are aSirraed, and hls report Is 
adopted as the opinion, conclusions, and judgment of the court." 

Than this the record shows no further order or decree of the court, 
and from the same this appeal was taken. As the qrder is not one 
granting or refusing a discharge, and is in no sensé final, the appeal 
is dismissed. See Walter Scott & Co. v. Wilson, 115 Fed. 284, 53 C. 
C. A. 76; Stratton v. Dewey, 79 Fed. 34, 24 C. C. A. 435. 



GORDON V. NORTHWESTERN NAT. LIFE INS. CO. 

(Circuit Court of Appeals. Fifth Circuit. April 9, 1912.) 

No. 2,164. 

On pétition for rehearing. Denied. 
For former opinion, see 193 Fed. 405. 

Before McCORMICK and SHELBY, Circuit Judges, and MAX- 
EY, District Judge. 

PER CURIAM. The cause was properly removed from the state 
court to the Circuit Court. We cànnot, therefore, grant the prayer 
of the pétition to remand the cause. On re-examination of the ques- 
tion, we adhère to our opinion as to the proper construction of the 
contract sued on. 

The pétition for a rehearing is denied. 



OKANGE HAT BOX CO. V. FERRY-HALLOCK CO. 



ORANGE HAT BOX CO. v. FERET-HALTX)CK CO. 

(Circuit Court of Appeals, Third Circuit. February 16, 1912.) 

No 1,554. 

Patents (§ 328*) — Infringement— Hat Packing Ring. 

The Ferry patent, No. 574,894, for a hat packlng ring, made of paste- 
board and having a liollow closed bead on elther edge, construed, and 
held net infrlnged by a ring having its edges merely turned over and 
foldeddown flat agalnst itself. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey 

Suit in equity by the Ferry-Hallock Company against the Orange 
Hat Box Company, Decree for complainant, and défendant appeals. 
Reversed. 

The following is a eut of the patent in suit. 




I^uîs M. Sanders, for appellant. 

J. Edgar Bull (Charles S. Jones, on the brîef), for appelles. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

•For other cases see same topic & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r .'udexei 
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GRAY, Circuit Judge. The appeg.! jn this case is frotn a decree of 
the court below (185 Fed, 816) in a suit brought by the appellee, as 
complainant, agâ'inst the appellaiit-às défendant. The bill of com- 
plaint charges inf ringement by the défendant of letters patent No. 
574,894, granted to Fr.ank P. Ferry and to Théodore Clark & Co., as 
the assignée of a one-half interest, on January 12, 1897, and prays 
for an injunction and for an accounting of damages. The answer 
is in_the usual form, denying the validity of the patent by reason of 
anticipation and lack of patentable novelty, and also denying ïnf ringc- 
ment. The decree of the court below held the patent to be good 
and valid in law, and that the claims thereof had been infringed by 
the défendant. The invention of the patent is thus described in the 
spécifications: 

"îly Invention has référence to certain new and useful Improvements 
In hat packing rings, witù the end In view that snch rings shall support 
the brims of the hats and snugly conform to the crowns thereof, and shall 
présent at ail points of contact a perfectly smooth surface with no chafing 
edges, while at the same time the strlps from which the rings are formed 
may be packed for shipment in a very small space. 

"Referring to the accompanying drawings, Figure 1 is a perspective 11- 
lustrating a strip of pasteboard constructed and formed in accordance with 
my improveiuent preparatory to being shaped Into a ring ; Flg. 2, a per- 
spective of a ring formed from such strip, showing the curled edges of such 
ring on the outside thereof; Fig. 3, a détail section at the Une ce x ot Flg. 
2; Fig. 4, a perspective similnr to Flg. 2, but showing the curled edges on 
the luslde of the strip; and Fig. 5, a détail section at the Une y y ot 
Fig. 4. 

"Similar numbers of référence dénote liie parts In the several figures of 
the drawings. 

"In carrying ont my Invention I take a pièce of pasteboard 1 of any sult- 
able wldth and length and curl over the opposite edges, as shown at 2 3, 
to form hollow beacîs Jk 5, a surplus from such edges being left to form 
pettlcoats 6 7, which latter lie closely against the body of the strip. 

"The object of the petticoat portions 6 7 is to give stability to the beads 
4 5 and to prevent them from crawling back and also give them greater 
body and flexibility. 

• * * • •* • • • * 

"The hollow bead affords great advantages în that It Is not stiff and un- 
yielding, but is flexible and résilient, while its shnpe is preserved by rea- 
son of the pettlcoats 6 7, which, as above set forth, snugly lie against the 
body of the strip." 

The device of the patent in suit, though simple in construction and 
modest in function, has, among olher and older devices for the same 
purpose, proved its usefulness, and, owing to the speed and economy 
with which thèse rings can be turned out on an elaborate machine 
specially devised and patented for that purpose, has doubtless proved 
a commercial success. Hat rings or bands of appropriate width, made 
of pasteboard, into which the crowns of hats can be set when nesting 
them in boxes for transportation, were of common use long prior to the 
patent in suit. The use was one which would readily suggest itself for 
the purpose-of preventing abrasion of the crowns of the hat, and sup- 
porting them from the underside of the brims. It was, of course, 
an obvious device, and one that called for no exercise of the inventive 
faculty. nor did it require the inventive faculty to perceive that the 
raw edges of pasteboard, which would hâve a tendency to abraid the 
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brims of the hat with which they came in contact, might be so pro- 
tected as to avoid such abrasion. Accordingly, we find that in the 
prior art, the foldiner of pièces of cloth or fiannel over the edges of 
thèse pasteboard bands was early resorted to for that purpose. This 
requiring the use of other and différent material, produced a some- 
what clumsy structure, which cost time and trouble. The patentée of 
the patent m suit had previously devised hat packing rings, for which 
he obtained letters patent Ko. 444,343 (January, 1891). _ In the spéci- 
fication of this patent, he says that his invention consists of a ring 
of a gênerai cylindrical shape to contain the hat crown, the edges of 
said ring being curled outwardly so as to présent a perfectly smooth 
unbroken surface for contact with the crown and brim of the hat. 
This was in reality an unclosed hollow bead, which served the pur- 
pose of presenting a résilient or cushion top and bottom to the ring, 
and must hâve successfully prevented abrasion of the bats. This and 
other devices described in prior patents, such as the House patent, the 
Newman patent, and the Glacier patent, and others, which were cited 
by the défendant below as showing invalidity by reason of anticipation, 
certainly confined the invention of the patent in suit within narrow 
limits. 

The improvement of the patent in suit on the prior art, and es- 
pecially on the device of the patentee's former patent, according to 
the statement of its spécifications, was to curl over sufficient of the 
edge of the pasteboard strip to make a closed instead of an unclosed 
hollow bead, with enough of the margin, after closing the bead, to lie 
fiât and close against the body of the strip, thereby giving increased 
thickness and stability to the edge and also serving to hold the hol- 
low bead in place. Whatever improvement this was upon the prior 
device, and it may be conceded that there was such improvement, 
there was no invention in simply turning over a small portion of the 
edge of the strip, in the form of a hem, with or without a hollow 
bead. The folding over the edge of any material, textile or otherwise, 
in the form of a hem, and so fastening it to the body of the material 
as to leave an open space, as in the familiar example of the space 
left for a drawing string in a bag, or other article, was not necessari- 
ly invention, even though the particular method of doing so on the 
material and for the purposes mentioned in the patent in suit, by 
machinery devised for that purpose, may bave involved invention to 
a high degree. 

Being of opinion that the patent in suit, by reason of the prior 
art — if art it can be called — is not a pioneer one, but must be con- 
fined within the narrow limits called for by the language of its claims 
and spécifications, we turn to the question of infringement, without 
passing upon the question as to invalidity or patentable novelty. 

Taking the first claim of the patent as suiificiently showing the 
scope of the invention, we read: 

"As a new article of manufacture, a hat packing ring, made from a single 
strip of pasteboard, liàving hollow closed beads at its upper and lower 
edges, and petticoats extendlng from the extremities of such edges after 
curling flat against the body of the strip, substantially as set forth." 
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The hollow closed beads are clearly indicated in the drawings which 
accompany the patent in suit. They are conspicuous, well defined, and, 
as shown, necessarily characterize the patented product. This hol- 
low closed bead at the bottom and top of the hat packing ring, with 
its characteristics of flexibility and resiliency, is, without any doubt, 
the essence of the invention claimed. This clearly appears from the 
quotations which we hâve made above from the spécifications, in nearly 
every paragraph of which the hollow bead and its function as a cush- 
ion tO prevent abrasion by the raw edges of the ring is the salient fea- 
tnre, to which the marginal hem or socalled "petticoats" are subordi- 
nate and referred to as giving fîrmness and stability to the hollow 
closed bead. 

The only other independent function claimed in the spécification for 
the hollow closed bead, with its curled in margin against the body of 
the ring, is the adjustability of the size of the ring, by its being pos- 
sible to insert one end of the hollow bead and margin under the oth- 
er, by reason of the expansibility and contractibility of the forma- 
tion. We do not fînd that the defendant's ring, as exhibited in the 
case, and as the necessary product of the machine upon which it is 
made, embodies either of the essential features called for by the claims 
and spécifications of the patent in suit. It has its upper and lower 
edges turned over into what may be called, for want of a better word; 
a narrow hem, the turned over portion adhering closely to the body 
of the material throughout its entire width. There is no hollow clos- 
ed bead produced at the turned over edge, and inspection of the ex- 
hibit of defendant's ring produced at the hearing, shows to the eye 
an utter absence of any hollow portion at the turning of the material. 
The only thing to be observed, and upon which the complainant's 
argument for infringement seems to be founded, is that at the turn- 
ing Une or turned edge, there is the slight and almost imperceptible 
thickening that must accompany the bending and crowding of the 
fiber of the pasteboard. 

While the defendant's ring, by the turning of the margin of the 
ring flat against itself , does away with the raw edge of the pasteboard 
and présents instead thereof a comparatively non-abrasive edge, it 
does not achieve the cushioned resiliency of the hollow bead of the 
patent in suit and may be in that respect inferior thereto. The so- 
called "petticoats" depending from the edge, which the complainant's 
expert finds in the defendant's exhibit, is nothing but the juxtaposi- 
tion of the parts made necessary by the folding or hem of this or 
any other material. We find no "superabundance of material, giv- 
ing a greater bearing surface than would the mère turning over of 
the material on a knife edge," as was found to be the case by the 
learned judge of the Circuit Court in Ferry v. Waring Hat Mfg. 
Co. (C. C.) 129 Fed. 389. There was no suggestion of any hollow 
bead, or space left at the top edge of the hem, that was collapsible 
or that could be pressed down upon itself. 

The machine upon which defendant's product was made, while 
necessarily providing for scoring accurately the line of flexure on 
the dampened material, and in the fîrst turning down avoiding by 
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a crease in the roller the too sudden flattening out of the texture of 
the pasteboard at the turning line, likely to cause rupture of the fiber, 
did, as the last step in the formation of the blank from which the 
ring was to be made, pass the same through a pair of flat rolls, with- 
out crease or recess therein, pressing and flattening the turned over 
portion of the material throughout its entire breadth. It is little less 
than absurd to say that defendant's patent could cover this oldest of 
ail methods of doing away with the raw edge of any material, by 
turning it over and flattening it down upon itself. It goes without 
saying that the incidental advantage pointed out in the spécifications, 
that "the hollow beads at one end of the strip are readily inserted with- 
in the beads at the other end," is not part of the claims and cannot 
be monopolized when necessarily incident to other structural forms. 

In arriving at our conclusions, we are in agreement with Judge Coxe, 
when speaking of this same patent for the Court of Appeals for the 
Second Circuit, in the very late case of Ferry-Hallock Co. v. Wil- 
liam Herman, 178 Fed. 550, 101 C. C. A. 230, that— 

"the essence of the Invention Is the hollow beads held in place by the broad 
hem, hugglng the strip when the latter is bent to form the ring," and "that 
the invention of the patent in any view belonss to a resti'icted field, and 
the claims are not entitled to a broad construction." 

We do not think the grounds upon which Judge Lacombe found in- 
f ringement in the Waring Case exist in the case hère presented. We 
hâve the less hésitation, therefore, in arriving at, the conclusion that 
the decree of the court below must be reversedi, because it would ap- 
pear that the learned judge of the court below (Judge Rellstab) seems 
to bave had doubt as to the validity of the patent and to bave rested 
the opinion expressed in bis mémorandum upon the conclusions ar- 
rived at by Judge Lacombe in the Waring Case. 

The decree of the court below is hereby revérsed, and the case re- 
manded with directions to dismiss the bill. 



LORD & BtTRNHAM CO. v. PAYNE. 

(Circuit Court of Appeals, Third Circuit. February 16, 1912. Rehearlng 
Denied April 2, 1912.) 

No. 75 (1,555). 

Patents (§ 328*) — Validity and Infringement— Eave fob Greenhouse. 

The Burnham patent, No. 583,247, for a métal eave, designed specially 
for use in greenhouses, consisting of an angle iron located between the side 
wall and the roof, haviag one meniber in substantially the same plane as the 
plane of the roof, with the remainder in the interior of the building, 
so as to be affected by the température therein and to communicate the 
beat to the outside member, thereby preventing the formation of icicles 
and the accumulation of Ice and snow, was not anticipated, and in view 
of Its superiority, for the important purpose sought, over any structure 
in the prior art, discloses patentable invention, and not merely mechani- 
cal skill. Also held infringed. 

•For other cases see same toplc & i numbbh In Dec. & Am. Dlgs. 1907 to date, £ Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by the Lord & Burnham Company against John A. 
Payne. Decree for défendant, and complainant appeals. Reversed. 

For opinion below, see 190 Fed. 172. 

John K. Macdonald (Eugène S. Macdonald, on the brief), for ap- 
pellant. 

Edward C. Davidson, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge, In the court below, a bill in equity was filed 
by the appellant, a corporation of the state of New York, in a suit 
against the appellee, charging inf ringement of letters patent No. 583,- 
247, dated May 25, 1897, to William A. Burnham. The answerset 
forth the usual défenses of want of validity by reason of anticipation, 
lack of patentable invention, and noninfringement. The decree (190 
Fed. 172) was in favor of the défendant, holding the patent invalid 
for want of invention, and from this decree the complainant has ap- 
pealed. 

In his spécification the patentée speaks of his invention, as follows: 

"My Invention relates to an Iraproved construction of eave adapted more 
espeeially for use In hortlcultural buildings, • * * and my objects are 
to produce a simple and effective construction and to avold the use of wood 
plates and gutters at that part of the structure which, during the wlnter, al- 
lows snow and ice to accumulate in or on them, and thus prevents the per» 
fect drain from the glass and the obtaining of an even température and suf- 
flclent light in the builillng. 

"I accomplish the above objects by the use of an overhung métal plcca 
which is placed between the side wall and the roof and so arranged that 
a portion of the métal Is withln the building so that It is atfected by the 
température thereof. The heat of this part Is condiieted to the other part, 
which is outside of the building, so that it beeomes heated and thus prevents 
any formation of Iclcles and the accumulation of suow. 

"A further object of my invention Is to provide a simple and effective con- 
struction for securing the several parts in a hortlcultural building at the 
junction of a rafter and the side wall, to serve as a means to carry the roof 
between rafters with the least possible obstruction of llght, as will be hereln- 
after more fully described." 

It is shown by the évidence that one of the serious difficulties that 
attended the construction of greenhouses was the accumulation of 
snow and ice on the roof and side walls. The patentée testifies: 

"The water of condensation on the roof caused by the heated interior and 
the cold outside passinj; through the laps of glass, run down the glass on 
the outer side until, comlng into contact with the wooden eave Une, formed 
Ice, the wood being a non-conductor and taklng the température of the out- 
side. This Ice would hang on to the wooden meiuber formlng iclcles, often 
extendlng to the ground on the outside of the building and remaining for 
days at a tlme, obscuring the llght and formlng an obstrjictlon so that snow 
falUng above it, in addition to the condensed water, formed cakes which 
frequently covered a large part of the roof, This ice, separated only by glass 
from the interior, kept out the sun and gave a Chili to the air something 
like a ref rlgèratbr." 

He adds that he has known cases where hundreds of dollars' loss 
was inc^rred by growers as the resuit of one spell of cold weather. 
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The use of a gutter on this style of a house only added to the difH- 
culty, as it of itself formed a barricade for the snow and ice on the 
roof and increased the trouble. He states that similar constructions 
were used by builders previous to his invention, more or less modified 
in form but in no way obviating the troubles ref erred to. 

Prior to the invention of the patent in suit, attempt was made by 
the device described in the patent to Gibbons, No. 471,356, issued in 
1892, to construct an iron gutter at the junction of the side wall and 
roof, a portion of the curved contour of the gutter being exposed to 
the interior beat of the building, so as to warm the gutter and prevent 
the accumulation of ice and snow. The évidence clearly shows that 
this gutter failed to accomplish its purpose. Burnham, the patentée 
himself, in a prior patent. No. 535,091, sought by a "combined gutter 
and comice plate for horticultural buildings" to simplify the con- 
struction thereof, and "to reduce the vertical section of the parts so 
that the least possible shadow shall be cast upon the plants and with- 
out extra expense to increase the durability." 

His invention consisted of a "combined gutter and side plate of spé- 
cial form, adapted to form the direct connection between the side wall 
and roof." Burnham, the patentée, testifies : 

"They (Gibbons' and Burnham's No. 535,091) were open to the same ob- 
jections as tlie wooden gutter, as they held the snow and ice packed upon the 
roof the same as the wooden construction." 

He says: 

"The only advantage over the wooden construction which either of them 
possessed was, that the material being métal and taliing its température in 
part from the interior, the ice and snow were loosened up and could be re- 
moved by hand * * * or would finally melt. For thèse reasons, they 
were called self eleaning, but they did not afCect the cleaning of the ice and 
snow from the roof." 

The old "Wood" patent relating to greenhouses is well shown in 
its drawings, which complainant's expert says "represent the side wall 
of a greenhouse, which obviously is not glazed, being solid wall, per- 
haps of brick or concrète." The top of this wall, in Fig. 3, is shown 
as capped with an angle iron, such cap being lacking in Figure 1. 
Complainant's expert says that his inference from this is, "that the 
angle iron cap in Fig. 3 does not extend the entire length of the side 
wall to form an eave," but merely represents bearing plates set in the 
upper edge of the side wall at intervais to form a jjearing for the 
rafters. "This," he says, "is also consistent with the fact that the 
cap does not project beyond the side walls to carry the drip clear of 
the wall, but comes flush therewith. The matter is not described in 
the spécification, nor is there any référence, either by letter or by text, 
to this cap plate." 

The "Snead" patent also referred to by the défendant as part of 
the prior art, was issued over 26 years before the patent in suit, and 
was for an improvement in sky lights. The spécification states that: 

"My Invention pertains to slsy lights and consists in a certain construction 
and arrangement of parts, whereby free circulation of air is permitted, and 
water from condensation or lealcage conducted ofE without liability of en- 
tering the building, as hereafter described." 
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Clearly.there is nothing in common hère with the object stated 
of the pateM in suit. What is rehed upon by the défendant is 
the fact that one of the drawings shows, as testified to by defend- 
ant's expert, that — 

"the angle iron of Snead bas one member arrangea, not only substantially 
In the plane of the roof, but exfictly In that plane, and the glass rests upon 
It precisely as in the patent in suit ; and the remainder of Snead's angle Iron 
■ — that is to say, the other member or plate thereof — is wlthin the interior 
of the building, and Is affeeted by the température therein, and does trans- 
mit it to the part which is outslde the building, and will prevent the ac- 
cumulation of iee and snow thereon." 

An examination of this patent and of the drawings compels us to 
agrée with the opinion expressed by complainant's expert, as fol- 
lows: 

"Thls patent is not in the greenhouse art and hence Is not pertinent to 
the présent case. It shows an ordinary skylight, containing elght panes of 
glass, designed to be set in the roof of an ordinary wooden house, llke a 
window. The description is very meager, but the Important featiire con- 
templated by Snead is the hollow ridge-pole and hoUow purlins serving as 
gutters. Mr. Abbott points to the 'eave plate' P, which is not described in 
the patent, but which seems to be merely a short plate about equal in 
length to. two panes of glass lying on the top of the side wall of the seuttle 
or other opening In the roof to be covered by the skylight, and provided 
with a gutter (referred to as iv in the spécification but marked m in the 
drawings) inside of the edge of the seuttle. This, I understand, he regards 
as the angle-iron of the Burnham patent in suit. In my opinion it is not 
an angle-iron, either in name or in substance ; it enters in no way into the 
framing structure of the building to serve as a stringer pièce for the sup- 
port of the roof, like the angle-iron of Burnham, while It is perfeetly clear 
that it has no relation whatever to a self-clearing eave, which is the pur- 
pose of the patent in suit. There Is no indication that Snead ever thought 
of the matter of the utilizatlon of the interior beat of the building, or that 
there was any beat in the attic or similar place where his skylight might 
be used, and much less is there any indication that his plate f was designed 
or could be designed so as to effect the thawing of ice by the internai ap- 
plied beat and the élimination of thie water while still in its thawed or liq- 
uid condition. To my mind the Snead patent does not touch in any way 
the particular problem which Mr. Burnham was dealing with or the partlcu- 
lar means devised by him to solve the problem." 

Nor does the claim of the patent in suit read on Snead's device, 
as the former is Hmited to an angle-iron located between the side 
wall and the roof, and is adapted to serve as a support for the edge 
of the roof and to hâve the side walls secured thereto, an élément 
of the daim that cannot be disregarded. It seems clear that the 
Snead patent, in its declared purpose and functional feature, is en- 
tirely outside the somewhat narrow field occupied by the patent in 
suit. 

Without more extended considération of the références to the 
prior art by the défendant, or analyzing the subtle analogies made 
by the ingenuity of counsel, we content ourselves with saying that 
we do not find in this record that the prima facie case in favor of 
the complainant, as to the validity of its patent, has been overcome 
by the défendant, on whom rested the burden of proof in that re- 
spect. Being of opinion that the device of the patent in suit is a 
meritorious stop in advance in the art to which it belongs, that it 
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involved invention, and was not anticipated in the prior art, we con- 
clude that the patent is therefore valid, and that the complainant 
is entitled to its protection. In so deciding-, we are not unmindful 
of the able and interesting opinion of the learned judge of the court 
below, from whom on this point we are compelled to differ. Our 
variant views in this respect serve to emphasize the recognized dif- 
ficulty presented by the question, as to whether in a given case the 
inventive faculty or merely mechanical skill is involved. We now 
turn to the question of infringement. 

The record contains a stipulation between the complainant and 
défendant, that the défendant had constructed, between the Ist day 
of January, 1908, and before the Ist day of July, 1908, a greenhouse, 
embodying in its construction angle-iron métal eaves and charged 
by the complainant to be an infringement of the patent in suit here- 
in; that the said greenhouse was erected in the city of Trenton, in 
the State of New Jersey. Certain drawings were also stipulated be- 
tween the parties, as correctly representing the construction of the 
said greenhouse and of the métal eaves. 

We think the contention of the appellant is correct that, by an in- 
spection of the drawings and the models referred to, it will appear 
that the défendant has appropriated the substance of the invention 
of the patent in suit. There are, it is true, certain additions and modi- 
fications in minor détails, but the essential feature of complainant's in- 
vention — an angle-iron located between the side wall and the roof, 
and adapted to serve as a support for the edge of the roof and ar- 
ranged to hâve one member in substantially the same plane as the 
plane of the roof, with the remainder thereof in the interior of the 
building, so as to be aiïected by the température therein, as shown 
and described in the spécification and drawings — is plainly to be found 
as the essential feature of the defendant's structure. Défendant ac- 
complishes the important purpose had in view by the complainant, viz., 
that the métal member in the same plane as the plane of the roof, 
and projecting over the eaves, warmed by the beat imparted to the 
interior member of the angle-iron, should compel the ice and snow 
coUected on the roof to slide free from the building, unobstructed by 
any barrier created by the gutters adopted in former constructions. 
It is true that the angle-iron of the défendant is Z-shaped — that is, 
it has one more leg or member than that of the device of the patent 
in suit. This lower member serves to receive the lower portion of 
the sash bars, but it is, of course, supported by the upper portion of 
the métal eave. The side wall is secured thereto, and one member is 
obviously in substantially the same plane as the plane of the roof, 
with the remainder in the interior of the building, so as to be afïected 
by the température therein. 

Agreeing as we do with the learned judge of the court below, that 
"if complainant's device shows invention, the defendant's device is a 
clear infringement," it is only necessary to add that, as we find the 
complainant's device does show invention, the défendant is guilty of 
the infringement charged in the bill of complaint. 
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iThe decree of thé court below is therefore reversed, and the case 
remanded with directions to enter a decree declaring the patent vaiid 
and infringed, and ordering an injunction and accounting. 



DAVIS et al. v. A. H. REID CEBAMERY & DAIRT SDPPLT CO.t 

(Circuit Court of Appeals, Third Circuit. April 5, 1912.) 

No. 1,534. 

Patents (§ 328*) — Validitt and Infeingbment— Ceeam Sepabatoh. 

The Davis patent, Np. 521,104, for a separator for liquids, clalm 1, ta 
View of tlie prior art, and especially of tbe Scbultz German patent of 
1800, ean only be sustalned by glving it a very narrow construction, Unilt- 
Ing it to the précise structure described and shovvn; as so coustrued, 
heid not infringed. 

Appeal from the Circuit Court of the United States for the Eâst- 
ern District of Pennsylvania. 

Suit in equity by Maud R. Davis, administratrix, and others, asjainst 
the A. H. Reid Creamery & Dairy Supply Company, Decree for de- 
fendant, and complainants appeal. Affirmed. 

For opinion below, see 187 Fed. 157. 

Wm. Houston Kenyon (Kenyon & Kenyon, on the brief), for appe- 
lants. 

Robert Fletcher Rogers (Rogers, Kennedy & Campbell and Donald 
Campbell, on the brief), for appelleé. 

Before CRAY and BUFFINGTON, Circuit Judges, and CROSS, 
District Judge. 

CROSS, District Judgè. This îs a suit în equity alleging înfringe- 
ment on the part of the appelleé of patent No. 521,104 issued to one 
Daniel J. Davis, June 5, 1894, for a centrifugal separator for liquids. 
At final hearing the court below, in an opinion reported in 187 Fed. 
157, dismissed the bill of complaint on the ground that the patent, in 
view of the prior art, was invalid. The patent contains several claims, 
of which the first only is in issue. It is as f ollows : 

"1. In centrifugal separators for liquids, the combination with the drum 
having an elpngatèd nedt with an outlet tlierein, of the reniovable separating 
dôme inclosed Uguld-tight but detaehably by said neck beyond the outlet 
thereof and interspaced from the druni-wall by a suitable stop whereby a free 
channel is estabUshed from the drum Interior to the outlet at the neck sub- 
stautially as described." 

The device is especially designed for dairy purposesby separating 
the cream from the whole milk. A very f ull and detailed description 
of its opération may be found in the opinion above refered to, and its 
répétition hère is unnecessary. The decree of invalidity entered in 
the Circuit Court is based upon the disclosures of two prior patents, 
one a British patent of 1887 to one Bergh, the other a German patent 
of 1890 to one Schultz. The former was cited by the Examiner in 

*For other fases Me same toplc & i numbsb in Dec. & Am. Digs. 1Ï07 to daté, & Bep'i ludesM 

fRebearlng denied. 
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the Patent Office, but the latter was not. Had it been, it is difficult to 
see how the claim in issue could hâve been allowed, at least in the 
broad terms in which it appears. The British patent discloses the 
drum, neck, and dôme of the patent in suit, sustaining substantially 
the same relation to each other and performing substantially the same 
functions that they do in the Davis patent. In Bergh, however, the 
dôme and neck are "secured together, for instance by soldering," 
while in the patent under considération they are attached by a screw 
connection, making them readily separable, and therein lies the main 
différence between them. Schultz, however, shows them in a separa- 
ble form, but. instead of using a screw connection for that purpose, 
he substituted a slip joint. Hte, moreover, made them separable for 
the same declared purpose that Davis did, viz., that the parts might 
be more easily and readily cleansed. Schultz, furthermore, speaks of 
the space provided by his patent between the double dises for the 
réception and discharge of the skim milk, as displacing the "small 
pipes ordinarily used for that purpose." Davis also dispenses with 
them in practically the same way, and gives the same reason therefor. 
In short, Davis adopted substantially the same means that Schultz had 
to accomplish identically the same purpose. The learned judge, who 
heard the case below, characterized the German patent as "a complète 
anticipation of the (Davis) invention, both in terms and in substance." 
It will be observed that the claim in issue is of a broad and compre- 
hensive character, but manifestly, in view of the prior art, it can only 
be upheld by limiting it to the apparatus shown and described by the 
drawings and spécification. Davis, while undoubtedly embodying the 
broad disclosures of Bergh and Schultz, nevertheless introduced cer- 
tain modifications and altérations therein, which may perhaps be sus- 
tained as improvements. He cannot, however, by claiming what for 
years prior to his invention had been f uUy disclosed in the art, ob- 
struct any further advances therein. Others had as much right as he 
to adopt or modify the disclosures of Bergh and Schultz. TJnder the 
circumstances, we base our décision upon the ground that the defend- 
ant's apparatus does not infringe the patent in suit, which, by the 
way has expired, consequently the complainants would not, under any 
circumstances, be entitled to injunctive relief. Moreover, in view 
of the lâches of the complainants disclosed by the record, it might 
well be held, were it necessary, that they are not entitled to an ac- 
counting ot profits and damages. Inasmuch, however, as we hâve, 
as just stated, found in favor of the défendant upon the issue of 
infringement, that question need not be considered. Upon the ques- 
tion of infringement, it should be remarked at the outset that the de- 
fendant, except in mère matters of form, more closely foUows the 
Schultz device than it does that of Davis. It is true that it uses a 
dôme of conical shape as Davis does, but this, since it had previously 
been shown by Bergh, was its right. Moreover, the défendant uses 
the slip joint of Schultz in Connecting its neck and dôme, rather than 
the screw connection of Davis, which joint, however, need not be, 
and is not the."liquid-tight" joint of the Davis patent. In that pat- 
ent the drum is held in position by the screw joint, and stops, while 
195 P.— 6 
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in the alleged inf ringing device the drum is in the main supported and 
confined between an interior liner or partition and the drum head, 
while its slip joint is comparatively loose, and not liquid tight. In so 
far as the élément of the daim, which calls for a "stop," is concerned, 
that, too, was shown by Schultz. 

Some question was indeed made at the argument as to whether or 
not Schultz showed a stop. There appears in his drawing, however, 
that which has the form and appearance of a stop, and which un- 
doubtedly exercises the function of a stop, and apparently no other. 
Furthermore, it is a question whether this élément in combination 
shows patentable novelty. Given the problem of keeping two dises 
separated at a predetermined distance, while a screw is being operated 
for the purpose of drawing them together, it would seem that the 
necessity of an interposed check or stop of some kind, at the requisite 
point, would almost instantly suggest itself to the mind of the skilled 
mechanic, and be as speedily applied. Davis' stop is nothing more or 
less than a shoulder or flange affixed at the end of the screw thread. 
The same resuit could readily hâve been obtained in divers other 
simple mechanical ways. But, however that may be, in the defend- 
ant's device the stop, if it has one, is located below the skim milk out- 
let as in Schultz, and not above as in Davis. Defendant's construc- 
tion provides between the drum and the under surface of the dôme 
cover a séries of four radial ribs which the complainants contend are 
the stops of the patent in suit. It is possible that in some circum- 
stances they would, if of a proper thickness, constitute a stop, but 
the évidence discloses a form of the defendant's apparatus wherein 
they do not constitute a stop. Their chief function is to prevent the 
skim milk from whirling around the drum, as it may and does do in 
the Davis device. In the complainant's structure the space between 
the dôme and the bowl cover is unobstructed. A circumferential 
channel extending unobstructedly entirely around the dôme is shown 
by the Davis drawings, which the spécification describes as follows: 

"Within the neck of the bowl and interspaced therefrom, so as to afford 
a free passage or channel sutistantially around the whole circuit of the ves- 
sel, Is a separating dôme E which conveniently conforms in shape to the 
taper of the neck and shoulder of the vessel, and Is snugly enclosed by the 
throat of sàid neck and beyond the vent hole." 

The complainant's counsel contends that this language means that 
the "free passage or channel," referred to is radial rather than cir- 
cumferential, but the language just quoted seems to warrant, if not 
compel, a contrary construction. At ail events, the patent in suit 
calls for a "free passage" of some character, while the defendant's 
device does not show a free passage of any character, but rather a 
designedly obstructed passage. The complainant's expert, moreover, 
while daiming that the defendant's ribs are stops, admits that they 
bave great advantages. Thus he says: 

"They hâve also another incidental advantage. Where there are no such 
ribs (and there are none in the partlcular Davis machine shown in the draw- 
ings of the Davis patent), the skim milk as it travels upward toward the 
center tends to niove clrcumferentially forward faster than the métal parts of 
the neck toward which it is movlng, because the radius is becomlng smaller. 
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This racing forward of the skim milk is an evil, and not an advantage. It 
does not help the diseharge of the skim milk, but rather the reverse. It is 
not one of the objects sought in the Davis invention, nor is it mentioned in 
the Davis patent. The rlbs in defendant's devlce tend to reduce it or prevent 
it, and se tends to facilitate the discharge of the skim milk." 

Furthermore, in form, location, and function, they differ so rad- 
ically from the "stops" of the Davis patent that they cannot be con- 
sidered équivalents. Again, in the defendant's device, the dôme, as 
already suggested, is held in position in the bowl by being clamped 
against it. This construction of itself measurably obviâtes the neces- 
sity of the stops of the patent in suit. In short, if it were admitted 
that the éléments of the defendant's separator are the éléments of 
the patent in suit, they are nevertheless not combined or arranged to 
coact in the same way, nor do they perform the prescribed functions 
of the patent in suit. For the reasons given, including the necessarily 
limited and restricted construction which bas been put upon the Davis 
patent, in order to sustain it, we are satisfied that it has not been in- 
fringed by the défendant. 

The decree of the court below is accordingly affirmed, with costs. 



EL CAMPO MACH. CO. v. LAYNB. 

(Circuit Court of Appeals, Fifth Circuit. April 4, 1912.) 

No. 2,23G. 

Patents (§ 328*) — Validity and Ikfeingement— Well Meciianism. 

The Layne patent, No. 821,653, for improvements in vs'ell mechanism, 
clalm 13, held valid and infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Texas. 

Suit in equity by Mahlon F. Layne against the El Campo Machine 
Company. Decree for complainant, and défendant appeals. Amended 
and affirmed. 

A. L. Jackson and Wm. H. Babcock, for appellant. 
Coke K. Burns and Paul Synnestvedt, for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. A considération of the record and évidence in 
the light of the briefs in thiy case satisfies us that the decree of the 
Circuit Court is correct, in so far as it recogtiizes the validity of the 
patent and finds the appellant infringing the thirteenth claim thereof. 
The decree of the court below is amended, so that the first, second, 
fourth, fifth, and seventh paragrâphs thereof shall read as follows: 

(1) That the letters patent of the United States, issued to Mahlon 
E. Layne on the 29th day of May, 1906, for improvements in well 
mechanism, No. 821,653, are good and valid in law, particularly as to 
claim 13. 

•For otlier cases see same topic & 5 numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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(2) That the complaînant, the said Mahlon E. Layne, was the first 
true and original inventer of the invention and impi-ovement described 
and claimed in said letters patent and particularly recited in claini 13 
thereof. 

(4) That the défendant,, the El Campe Machine Company, has in- 
fringed upon the said letters patent, and particularly upon claim 13. 

(5) That the complainant do recover of the défendant, the El 
Campo Machine Company the profits, gains and advantages which the 
said défendant has derived by reason of said infringement of claim 
13, and that the complainant do recover of the said défendant, the El 
Campo Machine Company, ail damages which the complainant has 
sustained by reason of said infringement. 

(7) That a perpétuai injunction issue out of and under the seal 
of this court, directed to the said défendant, the El Campo Machine 
Company, its associâtes, directors, officers, attorneys, clerks, agents, 
servants, and workmen, enjoining and restraining them and each of 
them f rom directly or indirectly making or causing to be made, using 
or causing to be used, or vending to others to be used in any way, 
any articles, devices, apparatus or well mechanism, containing, em- 
bodying, or employing the said inventions and improvements granted 
by said letters patent, claimed in claim 13 thereof, or from infringing 
upon or violating the said letters patent in any way whatsoever. 

And as thus amended it is affirmed. Appellee to pay the costs of 
this court. 



BROWN & SHARPE MFG. CO. v. COATES CLIPPER MFG. CO. 

(District Court, D. Massachusetts. March 21, 1912.) 

No. 51 (361). 

1. Patents (§ 328*) — Validitt And Infringement— Haib-Clippeb. 

The Carleton patent, No. 481,254, for a halr-clipper having a short 
pusb spiral sprlng in the f rame of the Clipper to hold the two levers lu 
closed position, discloses patentable invention, but is not infrlnged by 
the devices of the Coates patents. Nos. 588,954 and 802^070, in which a 
pull spiral spring is used. 

2. Patents (§ 289*) — Suit fob Ineeingement— Lâches. 

Delay by the owner of a patent for 13 years after an alleged Infring- 
ing device had been put on the market, durlng ail of which time it was 
described In catalogues sent out to the trade generally, before commeue- 
■ ing a suit; for infringement held such lâches as to bar the right to relief. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 467-469; Dec. 
Dlg. § 289.* 

Lâches as a défense in suit for infringement, see notes to Taylor v. 
Sawyer Spindle Co., 22 C, C. A. 211; RIchardson v. D. M. Osborne & 
Co., 36 0. 0. A. 613.] 

' In Equity. Suit by the Brown & Sharpe Manufacturing Company 
against the Coates Clipper Manufacturing Company. On final hear- 
ing. Decree for défendant. 

•For other cases see same topic à § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Wilmarth H. Thurston, for complainant. 

William A. Macleod, William A. Copeland, and George P. Dike, 
for défendant. 

COLT, Circuit Judge. This bill charges infringement of lettera 
patent No. 481,254, issued August 23, 1892, to Cyrus Carleton, for 
an improved hair-clipper. 

The claims in issue read as follows : 

"1. A hair-clipper havlng a movable cutter and a pivoted operating lever 
therefor, with a pusli spiral spring wlthin the cover or frame close to the 
pivot to act on the said lever. 

"2. A hair-clipper having a frame, movable cutter, and operating lever, 
with a pocket In tlie frame containing a push spiral spring to act upon the 
operating lever. 

"3. A hair-clipper having a movable cutter and an operating lever there- 
for, a push spiral spring within the frame or cover close to the pivot, and 
means for retaining the spring in place when the cllpper is taken apart 
and the operating lever is removed. 

"4. A hair-clipper having a frame, a movable cutter, and an operating 
lever therefor, in conibinatlon with a push spiral spring, the frame having 
a pocket with removable cover or thlmble to retain the spring, the inner 
end of the pocket being provided with shoulders, whereby the cllpper may 
be taken apart without removing the spring." 

The main feature of the Carleton patent, which differentiates it 
from the prior art, consists in the use of a push spiral spring, instead 
of a torsional spring, in the frame of the clipper, to act upon the 
pivoted operating lever. A subordinate feature consists in the means 
for retaining the spring in place when the clipper is taken apart and 
the operating lever is removed. 

With respect to the spring the patent says : 

"The form of spring most commonly employed in theae hair-clippers is the 
torsion-spring — such as illustrated, for instance, in my patent, No. 216,998 
— and so long as such a spring remains in good order it works well. Such 
a spring is, however, very apt to break when in use, thus causing expensè, 
trouble, and delay to remove and replace it, espeelally in the hands of the 
average user who Is not a mechanic. 

"Spiral push-springs bave been used in some cases, but placed between 
the handles at some distance back from the frame and held in place by 
guide-pins on the handles. Such construction is objectionable for a number 
of reasons : The spring is long, and has a long movement in compression 
and expansion, and consequently there is uneven action, the coils of the 
spring rub more or less upon the guide-pins, and there is a tendency for 
the spring, which is thus located at some distance from the axis of the bent 
operating lever, to cant the latter unfavorably upon its axis. In addition, 
the spiral spring as heretofore used is apt to beeome clogged by haïr and 
other dlrt. 

"In my Invention I make use of a spiral push-spring, and, while retain- 
ing ail its advantages, I overcome the objections to the construction above 
noted in the manner which I will now describe. In the first place I make 
use of a comparatively short spiral push-spring 8, which I arrange within 
the frame or cover quite close to the axis of the movable operating lever, 
the spring being interposed between the movable handle and the frame." 

The défenses to this suit are : ( 1) Want of invention in the Carle- 
ton device; (2) noninf ringement ; (3) lâches. 

[1] 1. The idea of substituting a push spiral spring for a torsional 
spring in a clipper was not new with Carleton, for he states in his pat- 
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ent that such a spring had been used in clippers "in some cases." 
Again, the use of such springs to act upon a pivoted lever was old in 
other arts, as, for instance, in the Davis patent, No. 184,463, for con- 
ductors' punches. Carleton, however, was the first in the cHpper art to 
locate "a comparatively short spiral push-spring" "within the frame 
or cover quite close to the axis of the movable operating lever," as he 
States in his spécification. This idea of Carleton, taken in connection 
vvith the changes in arrangement of the parts of the clipper necessarily 
involved in the carrying out of this idea, constituted an invention, es- 
pecially in view of the fact that the Carleton improvement remedied 
many of the defects in the old clippers, and in view of the further 
fact that this form of clipper haS gone into extensive commercial use, 
and has supplanted to a large extent the old forms of clippers. In my 
opinion, therefore, the claims of the Carleton patent which are in issue 
in this suit are not void for want of patentable novelty. 

2. The défendant makes two forms of clipper: Clipper No. 1, 
which is covered by the Coates patent. No. 588,954, issued August 31, 
1897 ; clipper No. 2, which is covered by the Coates patent, No. 802,- 
070, issued Octobèr 17, 1905. 

The fundamental distinction between the Coates clippers and the 
Carleton clipper is that Coates uses in his clippers a pull spiral spring 
in place of a push spiral spring. Thèse two spiral springs are différ- 
ent in form and mode of opération. In a push spiral spring the coils 
are open woundi. In a pull spiral spring the coils are close wound. A 
push spiral spring exerts a pushing action, while a pull spiral spring 
exerts a pulling action. In the Carleton clipper the push spiral spring 
is compressed by the hand of the operator in moving the operating 
lever towards the stationary lever, and upon the release of this hand 
pressure the operating lever is pushed back to its normal position by 
the action of the spring. In the Coates clipper No. 1, the coils of the 
pull spiral spring are pulled open by the hand of the operator in mov- 
ing the operating lever towards the stationary lever, and upon the re- 
lease of this hand pressure the operating lever is pulled back to its 
normal condition by the action of the spring. The spring action of 
the puU spiral spring in Coates clipper No. 2 is thè same as in No. 
1, although the connections through which the spring exerts its force 
on the movable lever are différent. 

The pull spiral spring appears to be somewhat superior to the push 
spiral spring, for the reason that, being close wound, it occupies a 
smaller space ; also for the reason that it has less initial tension or 
strain. 

Infringement in this case turns upon the question whether the 
claims of the Carleton patent should be so construed as to cover the 
Coates clippers. In other words, can it be said that the Coates pull 
spiral springs of clipper No. 1 and clipper No. 2, are the équivalent of 
the push spiral spring of the Carleton patent ? 

Previous to the issue of the Carleton patent in suit for a push-spring 
clipper, and the Coates patents already referred to for pull-spring 
clippers, both Carleton and Coates had taken out patents for torsion- 
spring clippers. 
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About 1892 it occurred to Carleton that a push spiral spring located 
in the frame of the clipper would be an improvement upon the old 
torsion-spring clippers, and he proceeded to organize a clipper having 
this form of spring, and to obtain a patent therefor. The substitution 
of this form of spring required a rearrangement and readjustment of 
many of the parts of the old clipper. 

Some time subséquent to the Carleton invention it occurred to Coates 
that a pull spiral spring located in the cover of the clipper would be 
an improvement upon the old torsion-spring clipper and upon the 
Carleton push-spring clipper, and he proceeded to organize a clipper 
having this form of spring and to take out a patent therefor. The 
substitution of this form of spring required a rearrangement and read- 
justment of many of the parts of the then existing clippers. In 1905 
Coates took out another patent for an improved form of this type of 
clipper. 

The Coates No. 1 and No. 2 clippers do not, in my opinion, infringe 
the Carleton patent, for the following reasons: First. Because the 
problem vi^hich Carleton sought to solve was the insertion of a push 
spiral spring in the frame of the clipper, and in the spécification and 
cîaims of his patent he expressly limits his invention to a "push spiral 
spring." On the other hand, the problem which Coates sought to solve 
was the insertion of a pull spiral spring in the cover of the clipper. 
Second. Because, looking at the state of the clipper art at the time of 
the Carleton invention, it cannot be said that a pull spiral spring was 
in any sensé a known équivalent of a push' spiral spring. Third. Be- 
cause to hold that the defendant's clippers infringe would be to say, 
in effect, that the Carleton patent covers every clipper in which there 
is embodied an expanding and contracting spring — a proposition which 
is un,warranted in view of the state of the art, the scope of the Carle- 
ton invention, and the spécifie language of the spécification and claims 
of his patent. 

[2] 3. This bill was filed in June, 1907. In 1894, or 13 years be- 
fore this suit was brought, the défendant commenced to put upon the 
market clippers like Exhibit No. 1, and since that time thèse clippers 
hâve been openly sold by the défendant, and by the trade, and they 
hâve been shown by cuts and described in catalogues and circulars dis- 
tributed to the trade. 

Upon the state of facts presented in the record upon this point, I am 
of the opinion that the lâches of the complainant is a bar to any relief 
under this bill with respect to clipper No. 1. As to whether this dé- 
fense applies with respect to clipper No. 2, which was not put upon the 
market until 1904, I express no opinion. 

A decree may be drawn, dismissing the bill, with costs. 
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ÙNITKO STATES ex rel. STONT FORK COAL CO. et al. rTNITED» 
tfXAXJitJ, Intervener) v. LOUIS VILLE & N. R. CO. et ai. 

(Commerce Court, March 20, 1912.) 

No. 57. 

1. Caerif.rs (§ ."^2*) — Fbeight— Discrimination. 

That carriers transport coal of otlier shlpperg frora practlc.nlly the 
eanie territory at tbe same rates to the same territory aud at tlie same 
time refuse to carry petitioners' coal sliows unjust discrimination. 

[Ed. Note. — For otlier cases, see Carriers, Cent I>ig. §§ 83-ti5; Dec. 
Dlg. I 32.*J 

2. CoMirERCE (§ 89*) — Commerce Court— Jtjrisdiction. 

ïlie Commerce Court bas no jurlsdiction to conslder a question of car 
distrilmtiou in advance of sonie action by the Interstate Commerce Com- 
mission, on complaiut of a shipper who chiims that comiecting carriers 
dlseriminate against him in refusiug to carry freight. 

[Ed. Note.— For other cases, see Commerce, Dec. Dlg. § 89.*] 

8. Mandamus (§ 141*) — Commerce Court— Jurisdiction. 

Under Commerce Court Act (Act Juue 18, 1010, c. 309, 36 Stat 5.^9> 
§ 1, subd. 4, giviug that court Jurisdiction of such maudamus proceed- 
Ings as under Interstate Coumiei'ce Act (Act Feb. 4, 1887, c. 104, 24 
Stat. 387) § 23, as amended by Act March 2, 1889, c. 382, § 10, 25 Stat. 
SsC2(U. S. Comp. St. 1901, p. 3172), could be maintalned iu the fédéral 
Circuit Court, and under sych section 23, authoriziug mandamus against 
a carrier to avoid discrimination constituting a violation of the In- 
terstate Commerce Act, etc., the Commerce Court has jurlsdiction of a 
proceeding under section' 23. 

[Ed. Note.— For other cases, see Mandamus, Cent. Dlg. §§ 276-278; 
Dec. Dig. § 141.* 

Jurisdiction of fédéral courts of suits under Interstate Commerce Act, 
see note to Balley v. Mosher, 11 C. C. A. 318.] 

4. Mandamus (§ 133*) — FREipnr— EIiscrimination. 

Under Interstate Commerce Act (Act FeU. 4, 18S7, C. 104. 24 Stat 887) 
S 23, as amended by Act March 2, 1889, c. 382, § 10, 25 Stat 802 (U. S. 
Comp. St. 1901, p. Sl72), authorizing mandamus against a carrier to 
avoid discrimination constituting a violation of the Interstate Commerce 
Act, §§ 3 and 7, and section. 1 of the latter act, as amended by Conmierce 
Court Act (Act June 18, 1910, c. 309, 36 Stat. 539) § 7, requiriug car- 
riers to provide e<iuai transporta tion facilitîes on through routes at 
reasonable rates, etc., mandamus lies to compel Connecting carriers who 
hâve establlshed a through rate for carrying coal to carry petitioners' 
coal In such reasonable quantlties as can be handled, thougb a dispute 
exists between the carriers as to which should furnlsh the cars, or as 
to what proportion of cars should be furnished by each. 

[Ed. Note.^For other cases, see Mandamus, Cent Dlg. § 268 ; Dec. Dlg. 
{ 133.» 

What constitutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce, see note to Gamble-Uoblusoa Commis- 
sion Co. V. Chicago & N. W. Uy. Co., 94 C. O. A. 230.J 

Ajchbald and Mack, Judges, dlssentlng. 

Mandamus proceediiigs, on the relation of the Stony Fork Coal Com- 
pany, and others, against the Ix>uisville & Nashvilie Railroad Com- 
pany and another; the United States intervening. Writ allo^'ed. 

*Far otlieT cases see same topic & i numbeb In Dec. & Am. Oigs. U07 to da{e, & Rep'r Xudexea 
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T. G. Anderson, for petitioners. 

Blackburn Esterline, Sp. Asst. Atty. Gen., for the United States, 
intervener, in support of the jurisdiction of the court. 

Albert S. Brandeis and William A. Northcutt, for Louisville & N. 
R. Co. 

Alfred P. Thom and John K. Graves, for Southern Ry. Co. 

Before KNAPP, Presiding Judge, and ARCHBALD, HUNT, 
CARLAND, and MACK, Judges. 

CARLAND, Judge. November 15, 1911, petitioners filed their 
pétition in this court, praying for a v/rit or writs of mandamus dii- 
rected to the respondents, commanding them and each of them to 
perform their duties as common carriers in the matter of the trans- 
portation of coal. Upon the filing of the pétition, an alternative writ 
of mandamus was ordered to issue by the court. The alternative 
writ, however, was not issued, but, in place thereof, a copy of the 
order allowing the same was served on the respondents, together 
with an order to show cause, returnable December 5, 1911. Each 
respondent answered the pétition filed, and the case was subsequently 
heard upon the pétition and the answers of respondents. 

At the hearing, the Louisville & Nashville Railroad Company moved) 
to dismiss the pétition for want of jurisdiction. Petitioners moved 
for judgment on the pleadings. The following material facts appear 
theref rom : 

The Stony Fork Coal Company, Ralston Coal Company, Monarch 
Coal & Coke Company, and Hignite Coal Mining Company own and 
operate coal mines in Bell county, Ky. The Louisville & Nashville 
Railroad Company and the Southern Railway Company are common 
carriers engaged in the transportation of freight, including coal, from 
coal fields and coal mines on their lines of railroad in the state of 
Kentucky to stations and points in the states of Tennessee. North Car- 
olina, South Carolina, Georgia, Alabama, Florida, and Mississippi, 
which said last-rnentioned states are known for the purposes of trans- 
portation as Southeastern territory. 

Middlesborough is a town in Bell county, Ky., in what is known as 
the Middlesborough district of the bituminous coal fields of South- 
eastern Kentucky. The Stony Fork Coal Company owns and opérâtes 
a coal mine about nine miles west of Middlesborough at a station or 
point known as Stony Fork. The Ralston Coal Company owns and 
opérâtes a coal mine about eight miles west of Middlesborough at a 
station or point known as Capito. The Monarch Coal & Coke Com- 
pany owns and opérâtes a coal mine about seven miles west of Mid- 
dlesborough at a station or point as Wilmont. The Hignite Coal Min- 
ing Comj^^any owns and opérâtes a coal mine about eight miles west 
of Middlesborough at a station or point known as Covert. 

Eighty per cent, of the total output of said mines is sold in South- 
eastern territory. Each respondent opérâtes a line of railroad from 
Middlesborough to said territory. The route to the said Southeastern 
territory over the line of the Louisville & Nashville Railroad from the 
petitioners' coal mines is so long and circuitous that said railroad com- 
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pany cannot compete in the handling of coal traffic with the shorter 
and direct i route via the Southern Railway, and publishes no rates 
over its said route applicable to said coal traffic. Said company, how- 
ever, owns and opérâtes a line of railroad commonly known as the 
Middlesborough Railroad, extending from a point at or near its Mid- 
dlesborough dépôt to Stony Fork Junction, a distance of about 2.98 
miles, and frpm said junction up the Stony Fork of Yellow creek, a 
distance of about 7.83 miles, this line being known as the Stony Fork 
Branch. The Southern Railway has the right by contract to use the 
Stony Fork Branch line jointly with the Louisville & Nashville Rail- 
road. The stations or points where the petitioners' mines are located 
are situated on said Stony Fork Branch, and are designated as points 
of origin in the tarifïs hereinafter mentioned. The Louisville & Nash- 
ville Railroad Company has from time to time published joint and 
concurrent tariffs, and duly filed the same with the Interstate Com- 
merce Commission as prescribed by law, e.stablishing through routes 
and joint rates on coal from said stations or points on the Stony Fork 
Branch, viz., Stony Fork, Capito, Wiilmont, and Covert, to stations or 
points in the various other states mentioned and designated as South- 
eastern territory. Said through route is via the Louisville & Nash- 
ville Railroad to Middlesborough, and thence via Southern Railway 
to points of destination ; said joint tariff being only applicable to such 
through route. The Southern Railway Company has duly published 
and i filed with the Interstate Commerce Commission, Southern Rail- 
way Company coal tariff 8 — ICC — A — 4500, effective October 15, 
IQlljiiïfvhich saidta,riff the Louisville & Nashville Railroad Company 
is named as a participa,ting carrier, and in which said last-named carri- 
er has coneurred according to law. Said Southern Railway tariff 8 — 
ICC — A — 4500 names the points or stations where petitioners' mines 
are located as points of origîn for the shipment of coal, and said tariff 
advertises to the world that said) Southern Railway will transport coal 
from . aid points of origin to Southeastern territory for the rates 
therein mentioned. 

The Southern Railway Company contends that it is under no ob- 
ligation as a _ommon carrier or othervise to furnish transportation at 
the points of origin mentioned, or with respect to shipments over the 
Stony Fork Branch to Middlesborough, because it is not the initial 
carrier, and admits that it has not furnished, and will not furnish, 
cars to the petitioners at such points, unless compelled to do so by 
compétent authority. The Louisville & Nashville Railroad does not 
acknowledge any légal or moral obligation to furnish cars or trans- 
portation to the petitioners for the shipment of coal from the points 
above mentioned to Southeastern territory for the reason that it only 
performs a switching service for the Southern Railway in transporting 
coal from said points of origin to Middlesborough, and refuses to 
transport the coal of petitioners further than to Middlesborough. By 
reason of this dispute between the carriers, the petitioners are de- 
prived of the means of transporting their coal to the Southeastern 
territory, and their business is destroyed save for a comparatively 
small amount of local shipments to local Kentucky points. 

Petitioners hâve repeatedly requested respondents to transport their 
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coal to Southeastern territory, but said requests hâve been contmually 
refused, and by reason thereof petitioners hâve been obUged to cancel 
ail orders for coal from said territory, and are now excluded f rom the 
Systems of both respondents and placed in the position with respect 
to said Southeastern territory of being on no railroad Une whatever, 
instead of having the use and benefit of two railroads, or at least one. 

[1] It is alleged in the pétition that respondents are, and each of 
them is, receiving freight, including coals, and transporting the same 
from ail other stations and points and for ail other shippers and mines 
in Bell county, Ky., to said Southeastern territory. For the purpose 
of petitioners' case, it is not necessary that said allégations be wholly 
established. We think it sufficient to show discrimination if it ap- 
pears that respondents are transporting coal of other shippers from 
practically the same territory at the same rates to Southeastern ter- 
ritory, and at the same time are refusing to transport the coal of 
petitioners. 

It is true that the foregoing allégation is denied in the answers of 
respondents, but we think the déniai, so far as the transportation of 
coal is concerned, is destroyed by the fact that it appears from the 
admissions in the answers that both respondents are shipping coal from 
other mines in Bell county to the Southeastern territory. Especially 
is this true when it appears from the record that respondents are 
operating jointly the line of road known as Bennett's Fork Branch, 
running up Bennett's Fork of Yellow creek from Stony Fork Junc- 
tion. 

Briefly stated, the case made by the petitioners is this : They own 
and operate coal mines located upon the line of the Louisville & Nash- 
ville Railroad, known as the Middlesborough Railroad, which extends 
to Middlesborough, Ky. The Southern Railway Company owns a line 
of road running from Middlesborough to the so-called Southeastern 
territory, and has the right to operate the Stony Fork Branch of the 
Middlesborough Railroad. The Southern Railway has filed with the 
Interstate Commerce Commission and published according to law 
a joint tariflf and established through routes from the points on the 
Middlesborough road, where petitioners' mines are located, to South- 
eastern territory. The Louisville & Nashville Railroad has concur- 
red in the tariff and through route established by the Southern Rail- 
way, and is named in said tariff as a participating carrier. Said 
carriers transport coal from other mines and for other shippers in 
Bell county, located in practically the same territory as those of the 
petitioners, to Southeastern territory. 

In this condition of affairs the Louisville & Nashville Railroad re- 
fuses to move and transport the coals of . the petitioners to Southeast- 
ern territory for the reason that in connection with the traffic men- 
tioned it simply performs a switching service, and that it is not 
its duty to furnish cars for any greater distance than to transport the 
coal to Middlesborough. The Southern Railway Company refuses 
to transport the coals of petitioners for the reason that it is not the 
initial carrier, and therefore is not obligated to send its cars up to 
the points where are located the petitioners' mines to there receive 
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the coal, and that its whole duty is performed when it furnishes the 
'cars at Middlesborough. ; 

But the petitioners are not intereFted in this dispute between the 
carriers except in so far as it prevents them from having their coal 
transported, and only ask that thèse common carriers, having estab- 
lished through routes and joint rates from petitioners' mines to 
Southeastem territory, shall perform their duty as such common car- 
riers and move the coals ,of the petitioners in interstate commerce. 

[2]' This court has no jurisdiction to consider the question of car 
distribution in advance of some action by the Interstate Commerce 
Commission, or to dietermine how many cars the Southern Railway 
shall fumish, or how many the I^ouisville & Nashville Railroad shall 
fumish, for the transportation of the petitioners' coal. It is be- 
lieved, however, that this court has the undoubted jurisdiction upon 
the facts presented by the record to issue a writ or writs of mandamus 
directed to thèse common carriers, commanding them that, so long 
as thçy establish and maintain through routes and joint rates to South- 
eastem territory, they shall move and transport in interstate commerce 
the coals of the petitioners when tendered in such reasonable quan- 
tities as may be determined either by agreement with the carriers or 
by the Interstate Commercé Commission if they cannot agrée. 

[3^,4] We will now consider the objections made to our jurisdic- 
tion to grant any relief under the facts stated, and also as to what 
relief shall be grantedi if we hâve jurisdiction. 

At the inception of this case the Attorney General of the United 
States did not take part therein. Subsequently he was allowed to in- 
tervene in behalf of the petitioners. If there was an allégation of the 
petitioners that the application was now made by the Attorney Gen- 
eral for a writ or writs of mandamus against the respondents at the 
request of the Interstate Commerce Commission, we would hâve au- 
thority to grant such writ or writs if the facts should warrant us in 
so doing; under section 20 of the act to regulate commerce. This 
section only requires proof of a violation of some provision of said 
act. 

In the absence, however, of any showing that the application is now 
made by the Attorney General at the request of the Interstate Com- 
merce Commission, we mtist act, if at ail, under section 23 of the act. 
' By subdivision 4 of Section 1 of the act creating this court, we are giv- 
en jurisdiction of "ail such mandamus proceedings as under the pro- 
visions of section 20 or section 23 of the act entitled 'An act to regu- 
late commerce,' approved February 4, 1887, as amended, are author- 
ized to be maintained in the Circuit Court of the United States." 

Section 23 'of the act, as amended by Act March 2, 1889, c. 382, 
§ 10, 25 Stat. 855 (U. S. Comp. St. 1901, p. 3172), so far as ma- 
terial, reads as follows: 

"The Circuit and District Courts of the United States shall hâve jurisdic- 
tion, upon the relation of any person or persons, firm or corporation, alleg- 
ing such violation by a common carrier of any of the provisions of the act 
to whieh this is a supplément, and ail acts amendatory. thereof, as prevents 
the relater from having interstate traffic moved by said Common carrier at 
the same rates as are charged or upon terms or conditions as favorable as 
those given by said commua carrier for llke trafiic under simllar conditions 
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to any other shlpper, to issue a writ or writs of mandamus against sald com- 
mon carrier to move and transport the trafflc or to furnish cars or otlier 
facilities for transportation for the party applying for the writ." 

This section not only requires that there must be some violation of 
the act to regulate commerce, but this violation must be one which 
prevents the relator from having interstate traffic moved by said com- 
mon carrier at the same rates as are charged or upon terms and con- 
ditions as favorable as those given by said common carrier for like 
traffic under similar conditions to any other shipper. In other words, 
the violation of the act to regulate commerce on the part of the car- 
rier must be such a violation as will amount to discrimination. 

By section 1 of the act to regulate commerce as amended June 18, 
1910, it is provided as foUows: 

"The term 'transportation' shall include cars and other vehicles and ail 
instrumentalities and facilities of shipment or carrlage, irrespective of owner- 
ship or of any contract, express or iniplied, for the use thereof, and ail serv- 
ice in connection with the receipt, deliyery, élévation, and trausfer in transit, 
ventilation, réfrigération or icing, storage, and handliiig of property trans- 
ported; and It shall be the duty of every carrier subject to the provisions 
of this act to provide and furnish such transportation upon reasoiiable re- 
quest therefor, and to establish through routes and just and reasonable rates 
annlicable thereto. and to provide reasonable facilities for operating such 
through routes, and to make reasonable rules and régulations with respect 
to excnange, interchange, and return of cars used therein, and for the opéra- 
tion of such through routes, and providing for reasonable compensation to 
those entitled thereto." 

'Again by section 3 of the act it is provided : 

"Every common carrier subject to the provisions of this act shall, aecord- 
ing to their respective powers, afford ail reasonable, proper, and equal facili- 
ties for the "interchange of trafllc between their respective Unes, and for the 
receiving, forwarding, and delivering of passengers and property to and from 
their several Unes and those Connecting therewith." 

By section 7 of the same act it is also provided : 

"That it shall be unlawful for any common carrier subject to the provi- 
sions qf this act to enter into any combination, contract, or agreement, ex- 
pressed or implied, to prevent, by change of time schedule, carrlage in dif- 
férent cars, or hy other means or devices, the carrlage of freights from being 
continuons from the point of shipment to the place of destination." 

Considering the above provisions of the act to regulate commerce 
as applied to the facts in this case, it cannot be doubted that the 
respondents are violating some, if not ail, of those provisions. It 
also necessarily follows that such violation is preventing the petition- 
ers from having interstate traffic moved by respondents upon terms or 
conditions as favorable as those given by said respondents for like 
traffic under similar conditions to any other shipper. 

It is objected that we may not issue a writ or writs of mandamus 
in this case, for the reason that the refusai to transport the coals of 
petitioners at ail is not such a discrimination as is contemplated by the 
language of section 23, and that in order to come within the purview 
of said section the carrier must be. actually transporting interstate 
traffic, but not upon terms or conditions as favorable to one shipper 
as are given to another shipper for like traffic under similar condi- 
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tions. We believe that this is placing too nârrow a construction upon 
said section. We believe that if respondents are carrying the coals of 
other shippers from the immédiate territory adjoining the petitioners' 
mines to Southeastern territory, and at the same time are refusing to 
carry the coals of the petitioners at ail, they hâve not only violated 
the provisions of the Interstate Commerce Act, but such violation pre- 
vents the petitioners frorti havirig their interstate traffic moved by re- 
spondients upon terms or conditions as favorable as those given by said 
respondents for like trafïic under similar conditions to other shippers. 

It would lead to an absurd resuit if the court should be obliged to 
hold that discrimination might exist if respondents were charging other 
shippers 50 cents a ton for the transportation of coal to Southeastern 
territory and at the same time were charging petitioners $1 a ton for 
the same service, and yet there would not be discrimination if re- 
spondents refused to transport the coal of petitioners at ail, for any 
price. 

This court is not now concerned with the arrangements which re- 
spondents may make for the transportation of petitioners' coal as be- 
tween themselves. The détermination of the question as to whether 
the Louisville & Nashville 'Railroad shall transport the coal of the pe- 
titioners to Middlesborough in cars of its own, there to be taken by the 
Southern Railway Company to points of destination in Southeastern 
territory, or whether the Southern Railway Company shall send its 
cars from Middlesborough up the Stony Fork Branch to be there 
loaded with the coals of petitioners, and thence transported over the 
Louisville & Nashville Railroad and the Southern Railway to points 
of destination in Southeastern territory, or whether the Louisville & 
Nashville Railroad shall ship the coals to Middlesborough from points 
of origin, there to be chànged from the Louisville & Nashville cars to 
the cars of the Southern Railway, or as to the number of cars the 
Southern Railway Company may be compelled to furnish to petition- 
ers for the transportation of coal, or the number of cars the Louisville 
& Nashville Railroad may be obliged to furnish for the same service, 
or the number of cars at which the mines of the petitioners shall be 
rated. Thèse are questions, either for the agreement of respondents 
between themselves, or, failing in this, for the administrative action 
of the Interstate Commerce Commission. 

This court is now simply dealing with the plain question of law 
as to whether the respondents, as common carriers subject to the pro- 
visions of the Interstate Commerce Act, may be compelled to perform 
a plain légal duty not involving any discrétion on the part of the re- 
spondents, and in the absence of any légal excuse or justification for 
the respondents to refuse to transport in interstate commerce the coals 
of the petitioners. It is insisted, however, by counsel for the respond- 
ents, that by virtue of the décisions of the Suprême Court of the 
United States in Texas & Pacific Railway Company v. Abilene Cot- 
ton Oil Company, 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 
Ann. Cas. 1075, and Baltimore & Ohio Railroad Company v. Pitcairn 
Coal Company, 215 U. S. 481, 30 Sup. Ct. 164, 54 L. Ed. 292, this 
court is prevented from granting any relief of the nature prayed for 
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by the petitioners, for the reason tuat the jurisdiction, if any, to 
grant such relief is with the Interstate Commerce Commission. 

We do not so understand the ruiing in the cases cited. In the 
Pitcairn Case the Suprême Court, after holding that the United States 
Circuit Court could not issue mandamus in the matter of the distri- 
bution of cars, for the reason that this was an administrative duty 
devolving upon the Interstate Commerce Commission, said : 

"Thls conclusion belng in reason impossible, it must foUow that, construing 
tlie provisions of section 23 In the light of and in harmony with the amena- 
ments adopted in 1909 [Aet June 29, 1906, c. 3591, 34 Stat. 584 (U. S. Comp. 
St. Supp. 1909, p. 1149)] the remedy afforded by that section, in the cases 
which it embraces, must be limited either to the performance of duties which 
are so plain and «o independent of previous administrât ive action of the 
Commission as not to require a prereguisite exertion of power 'by that hody, 
or to corapelling the performance of duties which plainly arise from the ob- 
llgatory force which the statute attaches to orders of the Commission ren- 
dered within the ïawful acope of ita authorlty until such orders are set 
aside by the Commission or enjoined by the courts." 

We are firmly persuaded that the f acts in the case at bar clearly 
bring it within the limitation declared by the Suprême Court: the 
writ of mandamus being issued only to compel the performance of a 
plain légal duty, a function which the Interstate Commerce Commis- 
sion could not exercise itself, nor could the Commission take any ac- 
tion that would aid us in the décision of the question of law arising 
on this record. 

It is pertinent in this connection to inquire for what purpose did 
the respondents agrée to establish a through route from the points of 
origin mentioned in the case at bar to the Southeastern territory, and 
in connection therewith file and publish a joint tariff over said through 
route for the transportation of coal. It was a clear holding out that 
such carriers would transport the coals of the petitioners over the 
route for the rates mentioned in the joint tariff, and so long as they 
shall maintain the tariff described as 8 — ICC — A — 4500, or a like tar- 
ifif, the law will compel them to transport the coals of the petitioners 
when tendered to them in such reasonable quantities as will enable 
the respondents to handle the same. 

Petitioners désire their coals moved in interstate traffic over the 
route and to the points in Southeastern territory. They are not prima- 
rily concerned with just how the handling of this traffic may be ar- 
rangea between the Louisville & Nashville Railroad and the Southern 
Railway. They do désire that the respondents shall be compelled to 
perform their plain légal duty and move in interstate commerce their 
coal. The Southern Railway seeks to excuse itself from transport- 
ing the cars of petitioners by asserting that it is not the initial car- 
rier, and that when it filed and published coal tariff 8 — ICC — A — 4500 
it was acting as an agent of the Louisville & Nashville Railroad, and 
did not prétend to say that it would transport the coals of petitioner 
except as a Connecting carrier. The Louisville & Nashville Railroad 
Company seeks to excuse its refusai to transport the coals of the pe- 
titioners on the ground that it simply concurred in coal tariff 8 — 
ICC — ^A— 4500 as a participating carrier, and did not thereby intend 
to agrée to transport the coals of the petitioners any further than to 
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perform a switching service, as if is termed, from the mines in qiies-" 
tion down to Middlesboroû'gh. 

But the law as applied to the case overrides this dispute between 
the respondents as to who shall furnish the cars, or as to what pro- 
portion of cars shall be furnished by each, and says to the respond- 
ents : By your act in establishing a through route and joint tarifif from 
points of origin on the Middlesborough Railroad, or the Stony Fork 
Branch of the same, to the Southeastern territory, you hâve placed 
yourselves in a position where you must transport the coals of the 
petitioners to said Southeastern territory regardless of your private 
disputes. 

Believing, as we do, that the facts in this case show a refusai on 
the part of respondents to perform their plain légal duty in the prem- 
ises, we are of the opinion that the motion to dismiss made by the 
Louisville & Nashville Railroad Company should be denied, and that 
a peremptory writ of mandàmus should issue out of this court, direct- 
ed to each of said respondents, commanding them, their officers, and 
agents, so long as they maintain Southern Railway coal tarifï 8^ICC — ■ 
A — 4500, or any like tariff, to transport the coals of the petitioners 
from the points mentioned on the Stony Fork Branch of the Middles- 
borough Railroad to points of destination in the Southeastern territory 
when tendered by said petitioners in such reasonable quantities as 
can be handled by said respondents, and it is so ordered. 

ARCHBAIvD and MACK, Judges, dissent. 



OARPENTER et al. T. KNOLLWOOD CEMETERY et al. 

(District Court, D. Massachusetts. February 16, 1912.) 

No.: 162 (701). 

1. CosTS (§ 134*) — Bond fob Costs — Additionai, Bond. 

Where, in a suit to restrain a sale of cenietery lands, complainants had 
filed a bond for costs in the sum of $500, they would not be required to 
flle an additionai bond on the ground that défendants' costs already prox- 
Imated the amount of the bond, where such costs ineluded stenographers' 
fées, amounting to $139.10, which défendants were not necessarily en- 
titled to tàx linder rule 23. 

[Ed. Note.— For otheï cases, see Costs, Cent.- Dig. §§ 518-528 ; Ded 
Dig. § 134.*] ' 

2. Injunction (§ , 148*)-^PBELiMirf aet Injunction— Bond. ; 

Where, In a suit to restrain a sale of cemetery lands by défendant, It 
appeared that such sale was for the purpose of reorganizing défendant 
cemetery conipany, and that Its results would nullify. the provisions of a 
prior agreement withont the consent of ail the shareholders, and It was 
claimed thatj this would perlnit 1;h,ë proceeds of the sale and use of lots 
in the cenietery to be divided contrary tô the provisions of the corpôra- 
tlon's charter, and that the effect of granting ^ i preliminary injunction 
would not so seriously inconvenience défendant as its déniai would be 
llkely to damage complainants, complainants would not be required to give 
a bond to iridémnlfy défendant against damage uiidep the rule that such 
bond will only be required in the fédéral courts When the court is not rea- 

•For other cases see same topio & § ndmbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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sonably satisfled of complalnants' right to the relief prayed for, and Is 
satlsfled that the grantlng of the Injunction may cause irréparable injury 
to the défendant. 

[Ed. Note. — For other cases, see Injunction. Cent. Dig. §§ 323-334 ; Dec. 
Dig. § 148.*] 

In Equity. Suit by Reese Carpenter and others against the Knoll- 
wood Cemetery and others. On motion to require complainants to 
file bonds. Denied. 

See, also, 188 Fed. 856. 

Francis F. Baker, C. H. Tyler, O. D. Young, I. H. Ellis, and 
Francis I. McCanna, for complainants. 

Atherton N. Hunt, Joseph W. Lund, Warren, Garfield, Whiteside 
& Lamson, Barney & Lee, Thomas Z. Lee, A. L. Harwood, and Wen- 
dell P. Murray, for défendants. 

jCOLT, Circuit Judg-e. This motion raises two questions: 

First. Should the complainants be required to give additional se- 
curity for costs under rule 6 of the District Court? 

Second. Should the complainants be required, as a condition of the 
injunction, to file an additional bond to indemnify the défendants 
against any damages they might sufifer by reason of the issuance 
of the injunction? 

[1] 1. The complainants hâve filed a bond as security for costs in 
the sum of $500. The only contention of the défendants with re- 
spect to this bond is that their costs "already approximate that 
amount." In this estimate the défendants include the costs of print- 
ing affidavits, briefs, and stenographer's fées incurred in connection 
with the motion for a preliminary injunction. Of thèse items, the 
stenographer's fées amount to $139.10. While the other items may 
be taxed against the party liable for costs under rule 23, it is not set- 
tled that the stenographer's fées form a part of the taxable costs in 
ail cases. 

But, without passing at this time tipon the question of what are 
taxable costs, it seems to me that no additional bond should be re- 
quired at this time, since upon the défendants' own estimate they are 
now fully secured by the présent bond. If the case should proceed 
further and additional costs accrue, the défendants may, of course, 
at any time renew their motion. 

2. In order to détermine the question whether the complainants 
should be required to give a bond to indemnify the défendants against 
probable damages by reason of the issuance of the preliminary in- 
junction, it may be well first to refer to the opinion of the court in 
granting the injunction. In its opinion (188 Fed. 856) the court said: 

"This case is now before the court on motion for a preliminary injunction. 
As the défendants' eounsel and to some extent the complainants' counsel hâve 
treated the case as If it were bel'ore the court on final hearing, it may be well 
at the ontset to refer to some of the elementary princlples governing motions 
of this character. 

"An interlocutory injunction is merely provisional in its nature, and does 
not eonclude any right. Its object and effect are merely to préserve the prop- 

*For other cases see same topic & i humeek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 

305 F.— 7 



98 195 FEDERAL REPORTER 

erty In statu quo untll a hearlng on the merlts. The fîrst question to be de- 
terjjilned is whether the ,oase shows that there is a substantlal question be- 
tween the parties. M the court is satlsfied that there is no substantlal ques- 
tion to be tried, no injunction will issue; on the other hand, if it appears 
that there is a substantlal question in the case, then the court will address 
itself to the second question, namely, the relative degree of injury whlch will 
be caused by the préservation of the property In statu quo untll final hearlng. 
If it àppears that by granting this relief the injury to the resixindents will 
be serious and the Injury to the complalnants comparatively slight, the in- 
junction will be refused. If, however, It appears that the Injury to the com- 
plalnants will be serious, and the injury to the respondents comparatively 
slight, the injunction will be granted. [Cases cited.] 

"Applying thèse princlples to the case at bar, I am satlsfied that there is 
a substantlal question to be determined in this case, namely, whether the 
Knollwood Cemetery, under its charter, by-laws, and the Cameron agreement, 
can sell its remaining cemetery lands at one time at public auction without 
the consent of ail the parties in interest. 

"Upou this gênerai question the master has foimd as foUows: 

" '(25) The proposition to sell the unsold portions of the cemetery property 
at public or private sale at such priées as the directors shall détermine for the 
purpose of liquidatlng the interest of the shareowners under the Cameron 
agreement and émancipa ting the corporation from that agreement is in efCect 
a nulllfication of the Cameron agreement. 

" '(26) Such action cannot lawfully be taken without the unanimous consent 
of the land shareowners under the Cameron agreement, which consent has 
uot been obtained. 

" '(27) The proposed sale, while nominally for cemetery purposes, is in fact 
a sale for the purposes of reorganization, and its résulta would be to nullify 
the provisions of the Cameron agreement without the consent of ail the share- 
owners thereunder, and permit of the proceeds of the sale of the use of lots and 
plats in the cemetery to be divlded contrary to the provisions of the charter 

" '(28) The proposed sale of the property is in violation of the provisions ot 
article 12 of thé by-laws. 

" '(29) The proposed repeal of said by-law by action of the directors would 
be illégal and void.' 

" '(32) The effect of the proposed sale would be to give to the nonassenting 
land shareowners a very small amount, Instead of the substantlal returus 
which they hâve a rlght to expect from their investment under the plan set 
forth in the Cameron agreement, and as set forth in the charter of the ceme- 
tery. 

" '(33) No plan for purchaslng the property has apparently been worked out, 
and a sale may resuit in the acquisition of the property by a spéculative syn- 
dicate and in the exclusion of parties who hâve vested légal and équitable 
rights in the property.' 

[2] "Thèse conclusions of the master were reached after a full hearlng and 
a careful considération of the case. Without passing upon the question 
whether the master was rlght in his conclusions — a question whlch cannot 
properly be determined on this motion — it does appear from thèse findings, 
and from the able arguments of counsel on both sides, that this case présents 
substantlal and serious questions to be judicially determined. 

"Upon the question of the comparative injury to the parties if this property 
remains in statu quo until final hearlng, it is clear that, whiJe the défendants 
may suffer Some inconvenience, a serious injury may resuit to the complaln- 
ants if the readjustment plan is carried out and the remaining cemetery lands 
sold at public auction before the questions raised by this bill are judicially 
settled. The very tact that the complalnants contest the validlty of the pro- 
posed sale would naturally seriously afCect the price which could be obtained. 

"Upon the whole, it seems to me that the complaiîiants hâve made out a 
case in which a prelimiuary injunction should be grn h1." 

I hâve quoted this opinion in full because it seems to me to hâve 
an important bearing on the motion now under considération. 
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As I understand the practice in the fédéral courts, the complainant 
may be required to give a bond to indemnify the défendant against 
probable damages by reason of the issuance of a preliminary injunc- 
tion (1) whenever the court is not reasonably satisfied of the com- 
plainant's right to the relief prayed for; and (2) whenever the court 
is satisfied that the granting of the injunction may cause irréparable 
injury to the défendant. Although the court may be satisfied that 
the complainant is entitled to this extraordinary relief, still, if the 
case présents such a state of facts that the injunction may inflict 
irréparable injury upon the défendant, it may require the complainant 
to give a bond to indemnify the défendant against damages as a con- 
dition to the issuance of the injunction. 

We hâve presented then two inquiries: First. Hâve the com- 
plainants made out a case which entitled them to a preliminary in- 
junction? In other words, is the court reasonably satisfied that the 
défendant, the Knollwood Cemetery, cannot under its charter, by- 
laws, and the Cameron agreement sell its remaining cemetery lands at 
one time at public auction without the consent of ail the parties in 
interest? 

Without in any way, at this stage of the case, finally passing upon 
this latter proposition, my mind is so far satisfied upon it, in view 
of the master's report upon a full hearing and careful considération 
of the case, the further considération of the case by the court upon 
the exceptions to the master's report, and the still further considér- 
ation of the case since the hearing on this motion, that in my opin- 
ion thé complainants are entitled to a preliminary injunction. 

The only question which remains is whether the défendants ha-ve 
made out such a case of irréparable injury by reason of the injunction 
that the court should require the complainants to give an indem- 
nity bond. 

This question was considered by the court on the motion for a 
preliminary injunction, and the conclusion reached that, while the 
défendants may suffer some inconvenience if this proposed readjust- 
ment plan is not carried out, they had not shown that they would 
suffer irréparable injury by being temporarily enjoined therefrom. 
Upon further examination of this point, I see no reason to change 
this conclusion. The présent injunction in no way prevents the Knoll- 
wood Cemetery from carrying on its business just as it has alvvays 
carried it on ; nor does it prohibit the corporation from carrying out 
plans of reorganization or readjustment generally. It only says that 
the particular plan proposed should not be carried out until the ques- 
tions involved hâve been determined on final hearing. 

The défendants contend that they are entitled to an indemnity bond 
"unless the équitable rights of the complainants are absolutely clear." 

This does not appear to me to be the rule in the fédéral courts, and 
I do not find it laid down in any of the fédéral cases cited by the de- 
fendants. 

On thèse motions for a preliminary injunction the proofs submitted 
are incomplète, and from the nature of the proceeding the court 
cannot be "absolutely clear" as to the complainants' right; and the 
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law sufely cannot cOntemplate the doing of something whîcIi'Would be 
an impossibility, at least in many cases. • 

Again, the whalê "tlieory of a prelirtiinary injunction is simply to 
guard against irréparable injury pendente lite, and it involves a con- 
sidération of the merits of the case only so far as it may be necessary 
in determining the right to this extraordinary relief . ' 

It has been freqjléntly said that the grànting of thèse motions rests 
in thé sourid diâcretîoiî" of the court, Which means, as I understand it, 
that the court will look into the facts and circumstances of each 
particulàr caséi andV'guided by the rulési applicable to motions of this 
character, will either (1) réfuse to grant the injunction; or (2) will 
grant the injunction; or (3) will sûbstitute a bond for the ihjuiiction; 
or (4) will in certain spécial cases grant the injunction o» condition 
that thé çomplainant gives the défendant an indemnity bond to se-r, 
cure hîm against probable damages by reason of the issuance of the 
injunction. 

I hâve given this case careful considération, and, under the fédér- 
al practïce, it does nat seem to me; upon the state of facts hère pre- 
sented, that the complainants should be required to give the défend- 
ants an indemnity bond. '• : 

Motion denied. 



In re SOLOWAY & KATZ. 

(District Court, D. Connectlcut January 27, 1912.) 

No. 2,743. 

1. BANTCKÙrTCT f? 2.38*) — COMPELLINQ PRODUCTION OF BOOKS BT BANKBTJP'P— 

Pétition — IIeabing. 

An order by a référée In banitruptcy tô compel a bankrupt to produce 
mlsslng books of accyunt, made on a pétition of the trustée not as a 
mère incident of the bankrupts' examination at a statutory meeting of 
creditots and in face of the bankrupts' déniai of power to produce, Is 
Told when made wlthout à hearlng on the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 406; Dec. 
Dlg.§238.*] 

2. Bankruptcy (§ 238*) — Pbtttion ofob Production or Missing Books— 

VkrificaIion, 

The lack of vérification of a pétition by a trustée In bankruptcy for 
an order to compel the production by the bankrupt of mlsslng books of 
account is not fatal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 406; Dec. 
Dlg. § 238.*] 

S, Bankbuptcy (§ 229*) — Ordeb foe Production bt Bankrupt of Missino 
Books of Account — Pukishment fob Refusal to Obey. 

A lavvful brder by a référée lu bankruptcy to compel a bankrupt to 
produce- mlsslng books of account is a condition précèdent to action by 
the court for punlshment for refusal to obey. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 385; Dea 
Dlg. I 229.*] 

•For other cases see eame topic & j numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of Soloway & Katz, bankrupts. Pétition for review 
of order of référée requiring bankrupts to deliver bocks and papers to 
the trustée. Order set aside. 

See, also, 195 Fed. 103. 

The following are the order and report of Henry G. Newton, 
Référée : 

Order for the Production of BooUs and Papers. 

TJpon the pétition of H. W. Asher, Esq., of New Haven, trustée in bank- 
tuptcy in the above-entitled matter, filed with me, Henry G. Newton, référée 
in bankruptcy for New Haven county, Conn., on this 5th day of January, 1912, 
at 11:30 o'cloclv a. m., the bankrupts and their attorney being présent and 
said pétition havlng been fully beard, and it appearing to me that the bank- 
rupts are able to produce the books aiid papers in said pétition mentioned, 
it is ordered: That Maurice Soloway and Samuel Katz, both of New Haven, 
Conn., who were in business in said Nevî' Haven as Soloway & Katz, the 
above-named bankrupts, produce the books and papers in the annexed péti- 
tion mentioned, to wit, a purchase ledger, a notebook, and a cashbook, cover- 
ing a period from Aprll 12, 1911, to the date of the bankruptcy, together with 
a lot of sheets containing the October charges of sales, before me, this 5th 
day of January, 1912, at 2:30 o'clock p. m., at United States Courtroom, New 
Haven, Conn. 

Report. 
To the United States District Court for the District of Connecticut: 

I, Henry 6. Newton, one of the référées in bankruptcy in this court, do 
hereby respectfully report and certify that on the 5th day of January, 1912, 
at 1 o'clock p. m., I niade an order requiring Maurice Soloway and Samuel 
Is^atz, the bankrupts hereiu, to produce before me at the United States Court- 
room in New Haven, Conn., at 2:30 p. m. on said day, the following books, 
to wit, the purchase ledger, the notebook, the cashbook covering the period 
from April 12. 1911, to the date of the bankruptcy, and a lot of loose sheets 
containing the sales during the month of October, 1911, ail of which books 
and papers relate to and were used in the business of the bankrupts, and are 
necessary to enable the trustée to properly adniinister the estate and conduct 
the examination of the bankrupts, and which books and papers were in the 
possession or under the control of said bankrupts. At the finie of the making 
of said order, said bankrupts were before me in person and by counsel. A 
copy of said order is filed hère with and niade part hereof. 

I certify that the said bankrupts failed to coniply with said order, and that 
the time withiu which to conu^ly bas now expired. 

I therefore find that said bankrupts are in contempt of court, and recom- 
mend that they be punished for contempt and comnîitted until they bave de- 
livered or caused to be dellvered said books and i^apers to rne as said référée, 
or to the trustée of said estate. 

J. P. Goodhart, for trustée. 

De Forest & Klein, for bankrupt. 

PLATT, District Judge. The story of this bankruptcy told in the 
referee's certificate présents a situation which cannot be too vigorously 
condemned. We find confiding and credulous creditors and so-called 
"merchants," with a capacity of scheming for which no appropriate 
qualifying word cornes to the writer's mind. It is a sad taie and 
leaves a bitter taste on the mental palate. The court desires to aid 
the référée in ail lawful ways to make the best of an unusually bad bar- 
gain. It was said long ago by a wise judge that "hard cases make 
bad law," and that sentiment has now corne to be recognized as one 
of our légal axioms. 
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The point to be determined on this review seems faîrly simple. 

[1] The statutory creditors' meeting was in progress, and the probe 
was being appHed by counsel for the trustée, to fathom the depths of 
the depravity into which those on the surface hâve a right to think 
the bankrupts had descended. Suddenly, acting for the trustée, he 
launched against the bankrupts a pétition asking that certain books and 
papers, which would be useful and perhaps essential, in an endeavor 
to uncover and discover the détails of the bankruptcy, be delivered 
over. This pétition and the order of the référée based thereon were 
not mère incidents of the bankrupts' examination. The language of 
the order makes it clear that a very différent object was sought to be 
attained. The bankrupts are ordered jointly to deliver over certain 
things, and it is physically impossible to examine two bankrupts jointly 
in any court at any time. The pétition demonstrates a laudable effort 
on the part of the trustée to gCt books and papers which he needs, in 
order that he may properly perform his duties as an officer of the court 
and the représentative of the creditors, and so far as I ara now ad- 
vised, if, after a lawful hearing upon a pétition properly brought for 
such purpose, the référée, putting aside ail that has passed before, 
shall be of the opinion which he now holds, but which was gained in 
an irregular way, it will be his duty to issue 'an order for their produc- 
tion. Such an order, if not obeyed, would, when brought to my atten- 
tion, form a solid basis upon which I would be authori?ed to insist that 
the bankrupts should satisf y me beyond a reasonable doubt that neither 
of them was able to comply with the order. Then, and only then, 
could I be in a position to deal with them lawfully. The trouble with 
the case as it now stands is that the bankrupts hâve had no day in 
court at ail upon the issues which the pétition présents, or, granting 
the last ounce of concession to the views of the référée, no such day in 
court as would furnish him the power to issue the order which is under 
review. 

The référée admits in his certificate that, in the face of the bank- 
rupts' déniai of power to produce, he has, in reaching the opinion that 
they can produce if they wish to do so, been influenced by ail the facts 
and circumstances which hâve come to his knowledge during the cred- 
itors' meeting. 

It seems elementary to me that, during and after the hearing on the 
trustee's pétition, the bankrupts are entitled to know what facts he 
intends to examine when he formulâtes in his mind his final conclu- 
sion. It is a serions thing to be sent to jail, and every citizen, no 
matter how bad he may be, is entitled to a full and fair trial, before he 
goes there. 

[2] I do not intend to spend the rest of my days crossing bridges be- 
fore I come to them, but a word or two concerning some criticism of 
the order not heretofore discussed, in this intentionally brief mémo- 
randum, may not be inappropriate. The lack of vérification to the pé- 
tition is an extra technical objection and standing alone would be 
brushed aside. If a new situation shall arise in which I may become 
an actor, that cause for petty fault-finding will probably be eliminated. 
That the order was against the two bankrupts jointly is a more serions 
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crîticîsm. I cannot say that it is not possible that a state of facts may 
exist which would warrant the trustée in demanding that they should 
jointly produce the missing books, but I am bound to say that it seems 
very improbable. If further hearing shall be had, of course, the proof 
must bc addressed to the question of the physical ability of thèse bank- 
rupts to comply with the order. They are separate human machines, 
each endowed with the usual organs common to such machines ; each is 
capable of moving, acting, and thinking by himself. 

By what process of reasoning they can be amalgamated and assimu- 
lated into one organisai, with a capacity for obeying or refusing ft 
obey, is a mystery which the writer is too burdened with other mat- 
ters of moment to ftnd the time to solve. 

After this perhaps profitless excursion we return for a last moment 
to the matter in hand. 

[3] A lawful order by the référée is a condition précèdent to action 
by the court regarding punishment for refusai to obey it, and I am 
therefore compelled to return the one now under review to the référée, 
who will take such further action as he may deem expédient. 



In re SOLOWAY & KATZ. 

(District Court, D. Connectlcut. February 10, 1912.) 

No. 2,743. 

1. Bajtkbuptcy (5 238*)— CoMPELLiNO Pbodtjction of Missino Books — Ju- 

BISDICTION OF REFEREE IN BaNKHUPTCY. 

A référée in bankruptcy bas Jurisdiction to pass an order, in the course 
of examination of a bankrupt at a statutory meeting of creditors, to 
conipel the bankrupt to produce necessary books of account for the 
proper administration of the estate in the interest of the creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 406; Dec. 
Dig. § 238.*] 

2. BANKBtrpTCT (§ 238*) — Obder foe Peoduction or Missing Books of Ac- 

count — lÏEQUISITES. 

Where the importance of missing books of account of a bankrupt law- 
fully examined at a statutory meeting of creditors is self-evident, an 
order of a référée requlrlng the production of the books need not specify 
the importance. 

[ISd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 406; Dec. 
Dig. § 238.*] 

3> Bankbcptcy (§ 238*)— Peoduction by Bankbitpt or Missing Books or 
Account — Obder of Refekee — Subpcena Duces Tecum. 

A bankrupt lawfully examined at a statutory meeting of creditors 
may be required, by order of a référée, as an incident of the examination, 
to produce missing books of account needed for the proper administration 
of the estate, and a subpcena duces tecum is not necessary or proper. 

[Ed. .Note. — For other cases, see Bankruptcy, Cent. Dig. S 406: Dec. 
Dig. i 238.»] 

4. Bankruptcy (§ 228*) — Obdebs or Rifebee — Review — Findinos of Fact. 
The court, on review of an order of a référée in bankruptcy to compei 
a bankrupt to produce missing books of account, will not pass on the 

•For other cases see same topic & % nximbbk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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évidence whlch the référée reports as sûfiiclent to satlsfy hlm ot the 
eiistenee of facts essentlal to the passlng of the order. 

Vi^\m*r^'^^ °^^^ *'^^^^' ««é ^^'^'^ruptcy, Cent. DIg. f 387; Dea 

6. Banketjptct (I23R»)— Compelmno Production bt Bankbupt dp Missino 
BOCKS OF Account — Okdee of Rkferbe. 

_ An order of a référée In bankruptey, Issued In the course of examlna- 
tion or a bankrupt at a statutory meeting of creditors to compel the 
production by the bankrupt of mlssing booUs, is within the discrétion of 
the référée. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dlg. § 406; Dec 
Dig. § 238.*] 

6. Bankkuptcy (§ 238*) — Compelling Pkoduction of Booes bt Bankkupt 
— evidencb. 

A référée in bankruptey issulng, in the course of a lawful examinatlon 
of a bankrupt at a statutory meeting of creditors, an order couipelling 
the bankruiJt to produce niissing books, may avail hiniself of ail in- 
formation furnlshed him by testimony presented at the meeting. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 406; Dec. 
Dig. § 238.*] 

In the matter of the bankruptey of Soloway & Katz, bankrupts. 
Pétition for review of a referee's order to compel the production by 
the bankrupts of missing books of account. Order affirmed, 

The f ollowing is the report of the référée : 

I, Henry G. Newton, référée in bankruptey before whom the above-entltled 
proceedings are pendiug, hereby certify as foUovvs: 

(1) On January 27, 1912, in the course of an examinatlon by the trustée 
of the bankrupts and others, during the flrst meeting of the creditors, it 
appearing that certain books, to wit, the notebook, cashbook, purchase ledger, 
and the sheets of October sales, which the bankrupts admitted bad been 
used in their business up to the time it was closed, were necefesary in order to 
a fuU examinatlon of the condition of the estate, and the trustée not having 
said books and sheets, I verbally ordered Maurice Soloway, one of the bank- 
rupts, to produCe said books and sheets before me on the 30th day of January, 
1912, at 10:30 a. m. at the United States Courtroom, to which time and place 
said examinatlon was continued, which order was in the following words: 
"I will order Mr. Soloway to produce the books mentloned — the notebook, the 
cashbook, the purchase ledger, and the October sales sheets — at the hearing 
next Tuesday morning at 10:30 a. m. in thls place." 

(2) On said January 27th, I furthermore verbally ordered Samuel Katz, the 
other bankrupt, to produce said books at said time and place, wliich order 
was in the following words: "Mr. Ivatz, I direct you to produce hère at this 
hearing next Tuesday morning at 10:30 o'clock, the notebook, the cashbook, 
the purchase ledger, and the October sales sheets which hâve been repeatedly 
referred to in the examinatlon and hâve not yet been produeed." 

(3) On said January 30, 1012, at 10:30 a. m., each of said bankrupts filed 
with me a pétition for review of said order, which pétitions are ideutical in 
form except as to name, and one of which is Inclosed. 

(4) In regard to the clalms In the pétition for review, I certify as follows: 
As to claim 1: I believe that I had jurisdiction and authorlty to make said 

orders. 

(5) As to claim 2: The ground and purpose of said orders were perfectly 
understood by ail the parties, to wit, to use said books and sheets in said ex- 
amluatiou and in ascertaining the condition of the estate, and for the mattera 
stated in paragraph 7, subdivision 9, of the Bankruptey Act, which was read 
by counsel for the triistee. 

•For other cases see same topic & S numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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From this statement çounsel for bankrupts dissent, claiming that such 
ground and purpose shouid be stated in the order, and It was claimed at the 
time that sucli order could only be made after tlie service of a subpœna duces 
tecum. 

(6) As to clalm 3: No subpœila or written process of any kind was Issued, 
and the référée does net understand that any subpœna or process is neces- 
sary as against bankrupts. 

(7) As to clainis 4 and 5: The facts and évidence referred to in a former 
certiflcate by the référée are referred to now and made part hereof, and by 
request of counsel for the bankrupts I add the foUowing: 

(8) After the making of sald verbal orders, Félix Chlllingworth, the receiver, 
and Clarence W. Bronson, attorney for the trustée, were called and testlfled, 
and a copy of their testimony is hereto annexed. Mr. Bronson désires to cor- 
rect his testimony, whlch is done by consent of counsel, by stntlng that he 
finds between 60 and 65 of the sales sheets for October, practically ail be- 
tween the 3d and 6th of October, one being on the 9th and one or two on the 
2d ; that thèse slips were in his possession before the order sought to be re- 
viewed was made, which fact was not called to the attention of the bankrupt 
or the référée. 

(9) By request of counsel for the bankrupts I certify the évidence which 
was glven by Mr. Soloway and Mr. Katz on January 27th, before the order 
was made, which is hereto annexed. 

(10) By request of counsel for the trustée I certify the évidence given by 
sald Soloway and Katz on January 30th, at 10:30 a. m., which is hereto 
attached. 

(11) As to claim 6: There was no issue before me. The matter occurred in 
the course of examinations. 

(12) As to claim 7: Counsel for the bankrupts claimed that they shouid 
hâve opportunity to flle pleadings and form an issue on the subject-matter of 
the order, which request was denied. They did not request an opportunity 
to olïer évidence in regard to the order, and if they had made such request 
It would hâve been granted and any évidence they had to offer would hâve 
been heard. And they being now présent while this certiflcate is being dictat- 
ed. I add that they niay hâve any opportunity they désire to offer évidence In 
regard to the proprlety of the order, and If such évidence Is offered, and It 
shall convince me that the order is Improper, it will be canceled. 

Counsel for bankrupts now state that they consider that évidence would be 
Improper at this stage of the proceedings, and that they do not deem It for 
the interests of their clients to waive the objection then made. 

(13) As to the clainis 8 and 11: I do not understand that the order was con- 
trary to the opinion of the judge on the proceedings heretofore had. Counsel 
for the trustée understood, and I understood the judge to intimate, lu answer 
to a question by counsel for the trustée, that such order would be a proper 
one if the référée deemed It advisable, in the course of the examination. 

(14) As to claim 9: The Information upon which said order is based Is 
that obtalned In the examinations at the flrst meeting, and principally from 
the examinations of the bankrupts and prior to the order. 

(15) As to claim 10: The bankrupts bave testifled that they are unable to 
comply with the order. The order Is made because the référée believes that 
either of the bankrupts could cause said books and papers to he produced. 
This conclusion is an inference from the évidence before mention ed, before 
the passing of the order, andis not weakened, but rather conflrmed, by the 
testimony of Mr. Chlllingworth and Mr. Bronson. 

(16) As the pétitions are identical, and the facts In regard to each of them 
are the same, I make the one certiflcate, Intending that it be applied to each 
pétition for revlew. 

Dated at New Haven, this SOth day of January, A. D. 1912, 

J. P. Godhart, for trustée. 

De Forest & Klein, for bankrupts. 
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PLATT, District Judge. ■ Let me state my views concerning this 
pétition for review o£ the referee's order as briefly as possible, taking 
up the assignments of error in their order. 

[1] First. The référée had ample and complète jurisdiction to pass 
the order complained of. He was clothed with ail the functions of 
the judge, except the power to punish for contempt. The bankrupts 
were being lawfully examined at a meeting of creditors provided for 
by statute. It was évident that the missing books were needed for 
the proper administration of the estate in the interest of the creditors. 

[2] Second. The importance of the missing books was a self -évi- 
dent proposition, and it was not necessary to specify it in the order. 

[3] Third. A subpœna duces tecum was neither necessary or prop- 
er. There was no occasion for it. There would hâve been no sensé in 
issuing one. If the trustée had been demanding something, the situa- 
tion would hâve been entirely différent. 

[4] Fourth and Fifth. It is not my duty to pass upon the évidence, 
which the référée reports as satisfying him. He says he was satis- 
fied, and that is enough for me. If proceedings in contempt shall 
foUow, then the évidence which I shall call for will be the important 
and controlling thing. 

[5] Sixth and Seventh. There were no issues before the court and 
no occasion for any. The order was issued in the course of examina- 
tion and wa:s entirely within the discrétion of the référée. 

Eighth. The order is not contrary to the court's opinion of January 
27th. The situation then was entirely différent f rom the situation 
now. The purpose of that opinion was to show the irregularity of the 
action then taken, which was based upon a pétition filed by the trustée 
asking for the production of the missing books. Assuming that the 
same path might be again traveled, an effort was made to mark the 
boundaries of that path and that path only. No expression of opin- 
ion, as to a situation like the présent one, can be extracted, unless it 
be a favorable ône. 

This language appears in that opinion : 

"Thls pétition; and the order of the référée based thereon were not mère 
Incidents of the bankrupts' examinatlon. The language of the order makes it 
clear that a very différent object was sought to be obtained." 

An ordinarily vigorous intellect ought to infer from those words 
that, if the proceedings had been "incidents of the bankrupts' exami- 
natlon," a différent conclusion might hâve been reached. 

[6] ISfirith. The information upon which the référée acted was not 
gained in ail irregular way. When exercising his discrétion in re- 
spect to thé issuance of the ordier, he had a right to avail himself of 
ail information which had been f urnished him, by testimony presented 
at the creditors' meeting, over which he was presiding. 

'Tenth. The référée reports that he is satisfied that it is not "physi- 
cally impossible", for one or the other or both of the bankrupts to pro- 
duce the missing books. As I hâve said in respect to the fourth as- 
signment of error, it is not my duty to pass, at this time, upon the 
weight of the évidence which he says satisfies him. 

Eleventh. The court, in its opinion of January 27th, did not restrict 



THE GKEENWICn 107 

the référée to one particular mode of procédure. If the court had un- 
dertaken to do se, its action would hâve been erroneous. The court 
assumed, as has been said above, that a certain course would probably 
be followed and tried to make plain what ought to be donc if that 
course were followed. 

There is no error. The order of the référée was a lawful one and 
is affirmed. 



THE GREENWICn. 
(District Court, E. D. New York. March 15, 1912.)' 

Collision (§ 90*) — Tuas and Tows — Tur4 Passing rnoM Slip. 

ïlie tu;; McGulrl came out of a slip on North River witli tows, wben 
the tug Greenwich, wLlcii had just talien two barges from another tovv, 
near the end of the plers, was holding them against the ebb tlde and 
worliing out into the river. ïhe SIcGuirl gave the slip signal and also 
a signal of one whistle, but in attempting to cross the bows of the 
Greenwich was carried by the tide agaiust one of her tows. Held, on 
the évidence, that both tugs were in fauit ; the McGuirl for not waiting 
until the Greenwich was out of the way, and the latter for occupying 
the river in such a way that she could not recognize a proper signal. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 203-205; Bec. . 
Dig. § 96.* 

Collision with or between towing vessels and vessels in tow, see note 
to The John Bnglis, 10» O. 0. A. 581.] 

In Admiralty. Suit by the Shamrock Towing Company, as owner of 
the steam tug McGuirl, against the steam tug Greenwich. Decree for 
libelant for half damages. " 

Foley & Martin, for libelant. 

James J. Macklin, for claimant, 

CHATFIELD, District Judge (orally at close of trial). On the 17th 
day of August, 1911, when the accident occurred off Fifty-Third 
Street, North River, the ebb tide was running down past the ends of 
the piers at the rate of three or four miles an hour. The Cornell tow 
seems to hâve consisted of at least three tiers, and it would seem that 
there must hâve been three boats in a tier, even if the captain of the 
McGuirl has never known of such a tow. But that does not affect the 
situation. If there were not three boats in each tier, taking the 
Greenwich's and the Pelham's boats out from the position from which 
they came would hâve let some of the other boats go down the river, 
and that is hardly possible. The Cornell tow was brought to the 
neighborhood of the end of the Fifty-Fourth street pier, and whether 
or not the tugboat which had brought the Cornell tow down the river 
was up at the end of 50 fathoms of hawser, or down near the head 
of the tow, makes no différence, as the relative position of the tow 
is the same. The last tier of boats reached below the Fifty-Fourth 
street pier, and probably well down toward Fifty-Third street ; other- 
wise it would not hâve been necessary for the McGuirl to push the 
Cornell tow to one side in order to get out from the slip. 

It is apparent that the McGuirl and her scows, on a 150-foot hawser, 

•For other caaes see a«me topic & i kumbeb lu Dec. & Âm. Digs. 1907 to date, & Rep'r Inâszeii 
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coming out of the slip, would hâve had to head up river against the 
tide, substantially as the captain of the McGuirl says, in order to get 
around the endi of the Cornell tow ; and I think it appears that he 
woiild not feel, at that position, the full effect of the tide until he did 
clear the stern of the port barge in the last tier of the Cornell tow. 
In the meantime the Greenwich had been up inside of the Cornell tow 
and taken out the two scows which were on the port side of the 
Greenwich, and which according to her captain, and according to the 
necessities of the situation, had lines out to the Greenwich. 

The original proposition that one of the boats was not in tow at 
the time is without foundation. The Pelham had already taken away 
the middle boat f rom the second tier of the tow, and neither the Pel- 
ham nor that boat enter into the situation. The Greenwich, in order 
to make up her tow, to go downstream with the ebb tide, not only had 
to drop back, but to work out to the westward, so as to get her boats 
headed downstream and get out her hawser, andi at the same time 
had to avoid having the boats drift down against the Fifty-Second 
Street pier. The Greenwich, therefore, worked her engines at intervais 
so as to prevent the drift of the tide, and in order to work across the 
•tide out into the river. According to her own captain, she had reached 
a point within a few feet of the Fifty-Second street pier at the time 
of the occurrence. The two boats in tow of the Greenwich would hâve 
reached from the Fifty-Second street pier up to Fifty-Third street, and 
substantially to the north side of what would hâve been the Fifty- 
Third street pier if it had been built, and the possible opening through 
which the McGuirl could pass would not hâve been at the most more 
than sufficient to let her through. 

I think the testimony shows plainly that whistles were blown, one 
as a slip-signal and then later a short single-whistle followed by an 
alarm. Thèse two whistles were evidently interpreted by those on 
the Greenwich to be a two-whistle signal to cast ofï the hawser. 
In fact, the interchange of vocal orders indicates the same thing. 
The McGuirl called to the Greenwich to go back, the^ Greenwich told 
the McGuirl to keep out of the way, and the McGuirl, about the same 
time or just after the moment of collision, ordered her hawsers cast 
off. I do not think that thèse orders throw much light upon the sit- 
uation, but probably each witness is stating it as he recollects it. 

The Greenwich evidently > did not hâve power to work up any 
great distance nor at any substantial speed against the tide, nor did 
she hâve power to stop the way of the boats when they were in mo- 
tion except with considérable effort, after several minutes work; 
hence it is impossible to hold that the Greenwich moved any consid- 
érable distance upstream. Her movements, however, to port, and 
holding against' the ebb tide, when the McGuirl was being carried 
down by the ebb tide and was proceeding out, especially if steam were 
escaping, mâdé it lùok as if she was moving towàrd the McGuirl. I 
think the actual situation is plain. That is, that the Greenwich was 
substantially at rest'but working out in the river; that the McGuirl 
was passing' out and being carried down; that as the McGuirl en- 
tirely cleared the Cornell tow and received the fuUefïect of the tide. 
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the amount she was carried to port increased suffîciently to make her 
strike the corner of the barge in tow of the Greenwich. I think this 
is also shown by the fact that the McGuirl, after striking the Green- 
wich, went on across the Greenwich's bow. 

It appears that the McGuirl is 90 feet long, the barge is 30 feet 
wide, and that the starboard forward corner struck amidships. This 
would leave 45 feet of the McGuirl to starboard of the scow, and 30 
feet of the forward half would be across the head of the scow. Uniess 
the McGuirl were proceeding with some rapidity toward the river, 
after striking such a blow, she could not hâve swung herself nor the 
barge around so as to go around, out, and down the river. If she had 
been standing still and the Greenwich had corne up and struck the 
McGuirl, she could not hâve helped but swing back in the other di- 
rection. 

As to the movements of the scows I think there is not much ques- 
tion. The forward scow in tow of the McGuirl struck the Fifty- 
Second street pier by a slight margin ; the after scow came down 
against the pier. The scows or barges in tow of the Greenwich struck 
the end of the Fifty-Second street pier, and that makes it évident that 
the momentum of the scows in tow of the McGuirl was sufficient to 
carry them out after their hawsers were cast loose, while the ebb tide 
was taking them down. But the position of the boats also indicates 
that the accident happened further out in the river than the line of the 
Fifty-Fifth street pier, and if the McGuirl had already cleared the 
Cornell tow, then corne into collision, and then gone on out into the 
river around the barge in tow of the Greenwich, it is again évident 
that the Fifty-Second street pier projects further out than the Fifty- 
Fifth street pier, and that the Greenwich and her barge at the time of 
the collision had worked considerably to port from the point to which 
she would hâve drifted straight back out of the Cornell tow. 

Under the circumstances, the rule that has been read in évidence as 
to approaching vessels does not add anything to the libelant's rights. 
The libelant had the right, after giving the slip-signal, to pass out into 
the river; and after giving the one-signal whistle, she had the right 
to cross the bow of the Greenwich, whether or not the Greenwich was 
working up the river, so far as the courses were concerned. If the 
Greenwich was drifting back and the McGuirl tried to cross her bow, 
the Greenwich was bound to do nothing to interfère with the Mc- 
Guirl. On the other hand, if the Greenwich was either proceeding up 
the river, or was proceeding against the tide, that is, holding her head 
in the river, whether or not the Cornell tow was immediately above, 
whether or not she was making up her tow, and whether or not 
she was trying to hold the barges against the ebb tide, she was bound 
to recognize the right of the McGuirl to go in front of her, that is, 
to cross her bow on a one-whistle signal. 

That being the case, I think the issue cornes down to the single 
question as to whether or not the McGuirl had the right to attempt 
to leave the slip, to give a signal of one whistle, and to navigate when 
she knew that the tow was immediately ahead, that the Greenwich and 
the barges were drifting down out of the tow, and that because of the 
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Fifty-Second street dock and the gênerai arrangement of the locality 
and boats, the Greenwich would be compelled for a short tinie to re- 
tard the movement of the boats under the ebb tide. ,, 

The action of the captain of the McGuirl, in pushing around the 
boat in the last tier of the Cornell tow, and in assuming that the 
Greenwich would continue to float downstream, indicates what he 
was attempting to do, and apparently indicates that he àssumed that 
the Greenwich would either continue to drift, or would yield to his 
one-whistle signal, and that he did not estimate sufficiently the posi- 
tion of the Fifty-Second street pier as an élément in the^ situation. In 
other words, if the Cornell tow had a right to occupy the river, and if 
the Greenwich had the right to eut boats out of the tow and make up 
the tow in front of the pier slips, without référence to. whether or 
not they could obey the ordinary rules of navigation, then the Mc- 
Guirl had no right to attempt to come out under the circumstances, and 
the fault is with the McGuirl. 

If the McGuirl recognized the right of the Cornell tow and of the 
Greenwich to get the boats out in a safe manner, and attempted to give 
a slip-signal and then a one-whistle signal to the Greenwich, before the 
Greenwich had gotten in a position where it was safe to do so, the 
responsibility is on the McGuirl. 

My opinion is that the McGuirl assumed that the Greenwich was 
going to get out oî the way, and was in too much of a hurry ; that the 
captain of thé Greenwich assumed that he could take his time, that ail 
he had to do was to get the boats out and hold thera against the tide 
until he got to a place where he could maneuver them ; and that he 
was also at fault in occtipying the river in such a way that he could 
not recognize a proper signal. I shall hold both boats responsible, un- 
der the circumstances, and divide the damage. 



NEW YORK TIMES CO. v. STAR CO. 
(Circuit Court, S. D. New York. April 5, 1912.) 

1. Copyrights (| 2*) — Statutory Provisions — Powers of Congress. 

The subject of statutory copyright is wholly within the powers of 
Congress, and It inay restrict In aiiy way the maintenauce of actions or 
proceediugs in the courts for infrlngement of copyright. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dlg. § 1 ; Dec. Dig. 
§ 2.*] 

2. Copyrights (§ 74*) — Infringement — Juhisdiction — Injunction. 

Under Act Cong. Màrch 4, 1909, c. 320, § 12, 35 Stat. 1078 (U. S. Comp. 
St. Supp. 1909, p. 1293), providing (or copyright, and declaring that no 
"action or proceeding shall be maintained for infrlngement of copyright" 
until the provisions with respect to the deposit of copies and reglstration 
of the work bas been complled. with, and that actions or proceedings 
shall be cognizable by enumerated courts, and that civil actions niay 
be Institufed in the district of which défendant is an Inhabltant, etc., an 
Injunction enjoinlng the publication of an alleged copyright work, Isaued 
in a suit in equity and served before two copies of the work hâve been 
deposited in the copyright office or mailed, addressed to the reglster 

•For other cases see same toplc & i NtrMBBK In Dec. & Am. Dlgs. 1S07 to date, & Rep'r Indexe! 
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of copyrights, Is vold because of want of jurlsdiction of the suit ; the 
quoted phrase Including a suit in eqtuity. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 65 ; Dec. Dig. 
I 74.*] 

In Equity. Application by the New York Times Company to pun- 
ish the Star Company for contempt for violation of an injunction. 
Denied. 

Leventritt, Cook & Nathan, for complainant. 
Clarence J. Shearn, for défendant. 

LACOMBE, Circuit Judge. This proceeding grew out of the trans- 
actions referred to in the décision on motion for preliminary in- 
junction. The order to show cause included a restraining order, or 
temporary injunction, and it is charged by complainant that défend- 
ant published an account of Amundsen's journey to the South Pôle 
which was a colorable copy of its copyrighted narrative. Many 
points hâve been argued, but it will not he necessary to discuss them 
ail. 

The bill was verified March 8th. It stated that complainant "is 
about to file two complète copies of the best édition when published." 
The order to show cause and restraining order were signed March 
8th, and were served on some one in the office of the défendant about 
midnight on the same day. Very early in the morning of March 9th, 
the publication of complainant's copyrighted narrative and of de- 
fendant's paraphrase thereof appeared in their respective newspapers. 
The two copies of the copyrighted work were filed in the office of 
the register of copyrights, Washington, D. C, on March 9th, on or 
after the opening of that office on that day. On thèse facts the 
question arises : Was complainant entitled to maintain an action such 
as this, when the order was served, at midnight on March 8th? 

The action is based upon the statute, and the answer to this ques- 
tion must be found in its provisions. Section 9 of the act of March 
4, 1909 (35 Stat. 1077, c. 320 [U. S. Comp. St. Supp. 1909, p. 1292]), 
provides : 

"That any person entitled thereto by this act may seeure copyright for hls 
work by publication thereof with the notice of copyright required by this 
act," etc. 

The bill shows that such a publication had been made before it 
was verified. Complainant thereby had then secured its copyright. 
Ownership of copyright and the vindication of such ownership by 
suit are différent things. The latter is provided for in section 12, 
which reads: 

"That after copyright bas been secured by publication of the work with the 
notice of copyright as provided in section 9 of this act, there shall be promptly 
deposited in the copyright office or in the mail addressed to the register of 
copyrights, Washington, District of Columbia, two complète copies of the best 
édition thereof then published. * * * No action or proceeding shall be 
malntained for infringement of copyright in any work until the provisions of 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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thls act with respect to the deposit of copies and registratlon of such work 
shall hâve been complled with." 

[1,2] The subject of statutory copyright being one wholly within 
the powers of Congress, it had full power to restrict in any way it 
chose the maintaining of such actions or proceedings in the courts as 
are concerned with the subject of infringement of the rights secured 
by such statute. À prohibition so broad as this goes to the juris- 
diction of the courts to entertain such action or proceedings, and if 
the prohibition were operative when the injunction was served, the 
latter would be void, because made in an action which could not be 
maintained, and of which, therefore, the court could not hâve juris- 
diction. 

The papers submitted indicate that at midnight of March 8th, when 
the injunction was served, the two copies had not yet been "deposit- 
ed in the copyright office or in the mail addressed to the register of 
copyrights." At that time, therefore, this action or proceeding could 
not be maintained, and the injunction, being issued in an action whose 
maintenance was prohibited, would be of no binding force. 

Complainant refers to sections 34, 35, and 36, which read as fol- 
lows : 

"Sec. 34. That ail actions, suits, or proceedings arising under the copyright 
laws of the United States shall be origlnally cognizable by the Circuit Courts 
of the United States, the District Court of any territory, the Suprême Court 
of the District of Oolumbia, the District Courts of Alaska, iHawaii, and Porto 
Rico, and the courts of flrst instance of the Philippine Islands. 

"Sec. 35. That civil actions, suits, or proceedings arising under this act 
may be instituted in the district of which the défendant or Ms agent is an 
inhabitaut, or in which he may be found. 

"Sec. 36. That any such court or .iudge thereof shall hâve power, upon bill 
in equity flled by any party aggrieved, to grant injunctions to prevent and re- 
strain the violation of any right secured by said laws, according to the course 
and prlnciples of courts of equity, on such ternis as said court or judge may 
deem reasonable. Any injunction that may be granted restraining and en- 
joining the doing of anythlng forbidden by this act be served on the parties 
against whonï such injunction may be granted anywhere in the United States 
and shall be operative through United States, to be enforceable by proceedings 
in contempt or otherwise by any other court or judge possessing jurisdietion 
of the défendants." 

It does not seem that this last-quoted section in any way quali- 
fies the prohibition of the twelfth section. The court or judge is 
given express authority to grant an injunction to prevent the viola- 
tion of a copyright which has been secured by the party aggrieved. 
This injunction may be granted upon a bill of equity; that is, in an 
equity suit. But Such an equity suit is covered by the phrase "action 
or proceeding for the infringement of copyright," and there is no ap- 
parent reason for construlng the âct so as to exempt such suits from 
the opération of the prohibition of section 12. No hardship to the 
owner of eopyi"îght results f rom^ the construction hère followed. At 
the time thé person entitled to copyright publishes his work with the 
notice required, presumably he has copies of it in his possession and 
could at once deposit in the mail the two copies required, addressed 
as the statute preScribes. Thât act on his part would seem to be a 
compliance wîth section 12, sufficient to entitle, him to maintain his 
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action or proceeding. But, until he does this, the prohibition of that 
section is imperative. 

Without considering tlie other questions presented, the applica- 
tion is denied. 



SULLY et al. v. UNITED STATES et al. 

(Circuit Court, D. South Daliota, S. D. Febi'uary 28, 1912.) 

No. 534. 

1. Indians (I 13*) — Allotment— Actions— JuRisDicTroN. 

Act Feb. G, 1901, c. 217, 31 Stat. 700, autliorizing ail persons in whole 
or in part of Indian blood entitled to an allotiuent of land to proseeute 
any action In tbe proper Circuit Court of the United States to déter- 
mine their rights to aay allotnient under aiiy law or treaty, gives re- 
lief to persons in part of Indian blood who claim to be entitled to an 
allotnient and who claim to hâve been denied therefrom unlawfuUy un- 
der any law or treaty. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 30; Dec. Dig. 
§ 13.* 

Citizenship as afCecting jurisdiction of fédéral courts, see note to Ma- 
son V. Dullagham. 27 C. C. A. 298.] 

2. Indians (§ 13*) — Allotment— Actions— Jueisdiction. 

Where the failure of persons of Indian blood to be enrolled and al- 
lotted land under any law or treaty was due solely to the misconduct of 
an oflicer of the United States, equity had jurisdiction to grant relief to 
such persons under Act Feb. 6, 1901, c. 217, 31 Stat. 700, authorizing 
actions to détermine the rlght to allotment of land under any law or 
treaty. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 30; Dec. Dig. § 
13.*] 

3. Indians (§ 13*) — Allotment— Peksons Entitled to. 

The test of the right of persons of Indian blood to be enrolled and 
. sliare in land is flxed by Indian Treaty April 29, 1808, 1.5 Stat. 635, set- 
ting apart territory to Indians of the Sioux Nation and such other 
friendly tribes or individual Indians as the Nation niay be willing to 
admit, dépends on the existence of niembershlp in the Nation, in the 
absence of any statute intrusting to any governmental otlicial the power 
to enter naines on the rolls of the Nation or to strike nanies from the 
rolls. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 30 ; Dec. Dig. 
§ 13.*] 

4. Indians (§ 13*) — Allotment— Peeson s Entitled to— "Ebceiving Rations 

and Annuities." 

An Indian woman of the half-blood was boni on the Sloux réservation 
and exercised what she believed to be her right to go on the réservation 
because of her Indian Yankton Ai blood, and she constantly associated 
and afflliated with the Sioux tribes. She nuirried a white man; but, 
according to the custom of the tribes of the Sioux Nation, she remainert 
the head of the family, and the rignt to tribal property was deteriuined 
by her nationality. Her children were born into such Indian tribes, and 
she and her desceiidants were actual résidents on the réservation auu 
associated and affiliated with the tribes of the Nation prior to Acr. 
March 2, 1889, c. 405, 25 Stat. 888, setting apart a permanent réserva- 
tion for the Indians "receiving rations and annuities." HeAd, that she 
and her descendants were wltbln the Treaty of April 29, 1868, 15 Stat. 
035, setting apart land for Indians of the several tribes of the Sioux 
Nation and such other friendly tribes or individual Indians as from 

«For other cases see same topie & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
195 F.— 8 
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time to time they adopted with the consent of the TJnlted States, the 
words "recelvlng rations and annulties" in the act of 1889 not being in- 
tended to be interpreted in the light of future régulations requiring 
relis to be made up and approved by an officer of the United States in 
the Indian Department, and she and her descendants were entltled to 
be considered Indians of the Rosebud réservation withlu Act March 3, 
1899, c. 450, 30 Stat. 1362. 

[Ed. Note.— For other cases, see Indians, Cent. Dlg. § 30; Dec. Dig. 
§ 13.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3544, 3545 ; 
TOI. 8, p T686.] 

5. Indians (§ 13*) — Allotment— Persons Entitled to. 

An Indian woman of the half-blood and her children of a marriage with 
a white man and grandchildren of a marriage with a white man are with- 
in the Indian Treaty of April 29, 1868, 15 Stat. 635, setting apart land 
for Indians, and Act March 2, 1889, c. 405, 25 Stat. 888, providing for 
the allotment of land to Indians and subséquent améndments. 

[Ed. Note. — For other cases, see Indians, Cent. Hig. § 13; Dec. Dig. § 
13.*] 

In Equity. Suit by Mary Sully and others against the United States 
of America and another. Judgment for complainants. 

George A. Jeffers and Joe Kirby, for complainants. 
Edward E. Wagner, U. S. Dist. Atty., for défendants. 

ELLIOTT, District Judge. The above-entitled action bas been sub- 
mitted upon the pleadings and proofs, and after hearing counsel for 
the respective parties, the court makes and files the foUowing : 

Findings of Fact. 

(1) That prior to 1840, Scares at his Shadow, a full-blooded Yank- 
ton Indian, andi Wistu, a full-blooded Yankton Ai or Crow Creek 
Indian woman, intermarried upon what was then the Great Sioux In- 
dian réservation, and as the issue of said marriage an Indian girl, who 
was named Goodline, was born. 

(2) That thereafter, when Goodline was about 14 years of âge, in 
1850 or 1851, Goodline, this Indian girl, whose father was a Yankton, 
and her mother a Crow Creek Indian, married a Frenchman named 
Goulette, on the Great Sioux réservation near old Ft. Pierre, and was 
a little later deserted by Goulette, and as the issue of said marriage 
an Indian girl was born, near the old stockade at Ft. Pierre, within the 
Great Sioux réservation, in the now state of South Dakota, in the year 
1852, named Mary Goulette (now Mary Sully), who is the above- 
named complainant; the rest of the complainants being her descend- 
ants, as will appear from further findings. 

(3) That in 1868 said Mary Goulette (now Mary Sully) married 
Henry Brindell, a white man, and an employé at the Whetstone Issue 
Station on the Great Sioux réservation, and they continued to réside 
there until 1869, when the said Henry Brindell died, and was buried 
nèar the old Whetstone Issue Station on said réservation, and there 
was born to them, the issue of said marriage, a daughter named Mary 
Brindell (now the complainant Mary McGhee hereinafter ref erred to) ; 

•For other cases see same toplc & § ndMbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Mary Brindell being born at lier father's place east of the Missouri 
river just across from the Whetstone agency, soon after lier father's 
death. 

(4) That in 1889 said Mary Brindell was living on the Rosebud 
réservation on the west side of the Missouri river on one of the is- 
lands in the Missouri river, same being a part of the réservation, and 
was married to Pat Gaughen, said marriage taking place on the east 
side of the Missouri river in Charles Mix county, where she continued 
to réside with her husband for a period of about six months, when 
she and her said husband rèturned to the west side of the river on 
what was known as Pocahontas Island, where they had resided before 
being married, she with her mother, and he as an employé of one of 
her relatives. 

(5) That there was born to them, the issue of this marriage, five 
children, complainants herein, Emmet Gaughen, born in 1893 ; Ollie 
Gaughen, born in 1894; Mollie Gaughen, born in 1896; Julia Gaughen, 
born in 1899 ; Emma Gaughen, born in 1900 — ail of whom were born 
upon the said Rosebud réservation, and said Pat Gaughen died and 
was buried on the Rosebud réservation in 1900. 

(6) That after the death of said Pat Gaughen his wife, Mary Brin- 
dell, married a white man, Nels McGhee, in 1902. That they con- 
tinued to live on the Rosebud réservation, and in 1903 there was born, 
the issue of said marriage, a daughter named Grâce McGhee, one of 
the complainants herein. 

(7) That subséquent to the death of Henry Brindell in 1869, and 
about 1871, the said Mary Brindell, (now Mary Sully) married John 
Kinkaid, a white man, on the east side of the Missouri river in Charles 
Mix county, at which place there was born to them, the issue of said 
marriage, Amy Kinkaid) (now La Roche), who is now enrolled and 
allotted on the Lower Brûle agency, and who is not a party to this 
action; the complainant William Kinkaid, born in 1874; and Estelle 
Kinkaid (now the complainant Estelle Blackbird), born in 1875. And 
said John Kinkaid died in 1877. 

(8) That on January 3, 1892, said Estelle Kinkaid, daughter last 
above named, marriedl Joe Blackbird, a white man, on the Rosebud 
réservation, where they hâve since continued to réside, and there was 
born to them upon said Rosebud réservation, the issue of said mar- 
riage, the complainants Susie Blackbird, born in 1893 ; Louisa Black- 
bird, born in 1895; Annie Blackbird, born in 1896; and George 
Blackbird, born in 1900. 

(9) That subséquent to the death of John Kinkaid above named, his 
widbw, Mary Goulette Brindell Kinkaid, married John Sully, on the 
east side of the Missouri river in Charles Mix county. That as the 
issue of said marriage between said Mary and John Sully there was 
born to them on Pocahontas Island, within the Rosebud réservation, 
the following named complainants in this action : Louisa Sully (now 
Louisa Waugh), born in 1882; Eva Sully, born in 1884; Millie Sully, 
born in 1885 ; John Sully, born in 1887 ; Frank Sully, born in 1888 ; 
George Sully, born in 1890; Samuel Sully, born in 1893; and Claude 
Sully, born in 1897. And said John Sully died and was buried on the 
Rosebud réservation in 1904. 
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(10) That in 1900 Louisa Sully, the oldest child above named, was 
married to a whîfe man named Frank Waugh, at and upon the Rose- 
bud réservation, and there was born to them, on the said réservation, 
the issue of said marriage, complainants herein as follows : John 
Waugh, born in 1901 ; May Waugh, born in 1903 ; Reanor Waugh, 
born in 1905, in Canada, during a teriiporary absence f rom the rés- 
ervation. 

(11) That çontinuously since 1883 to 1886 ail of the complainants 
hâve resided on the Great Sioux réservation in South Dakota, until it 
was segregated by the Act of Congress of March 2, 1889, into the 
Rosebud and L,ower Brule réservations, and ail of said complainants 
then continued to Hve on what is how the Rosebud réservation, except 
such of those as were born upon the réservation during that time, and 
they hâve lived ail their lives there, except as herein stated. 

(12) That in the year 1892 the complainants Mary Sully and ail of 
her children by the said John Sully, then born, together with William 
Kinkaid and Estelle Blackbird, were duly enrolled by the authorities 
in charge of the records of the Lower Brule réservation, and their 
names were continued upon sàid rolls until 1897, when at some time 
during that year, one more child, the son of Mary Sully, Claude Sully, 
was added to the said roll at said agency. 

(13) That thereafter the names of the complainants mentioned in 
the last paragraph were, without notice to of consent of , any of said 
complainants, dropped from said roll of the Lower Brule agency, some 
time after the year 1897, and hâve not since appeared thereon. 

(14) That at ail times while said complainants were enrolled at the 
Lower Brule réservation they received and shared in the annuities and 
per capita payments which were made under the provisions of the act 
of March 2, 1889, the same as ail other Indians on said reservatiop. 

(15) That while said complainants wére so enrolled on the Lower 
Brule agency they were each allotted Indian land thereon by the spé- 
cial allotting agent of the government for that purpose, but subse- 
quently ail of said land was taken frpm them ?ind allotted to other 
parties, ail of which was donc without their consent. 

(16) That in 1896 the said complainants who were enrolled at the 
Lower Brule réservation or agency, together with a large number of 
other Indians, moved, with their belongings, south of the White river 
onto the Rosebud réservation, but which the said Indians believed to 
be their territory, which removal resulted in an act of Congress, and 
a treaty betweeh the Lower Brûles and Rosebuds, bearing dates, re- 
spectively, March 1, 1898, and March 10, 1898, and approved by an 
act of Congress dated March 3, 1899, at which place on said Rosebud 
réservation complainants hâve ever since continued to so réside. 

(17) That at the date said treaty was negotiated between James Mc- 
Laughlin, in behalf of the government, and the Lower Brule Sioux, 
which resulted in the act of Congress last above mentioned, one of the 
chief spokesmen of the council held for the purpose of procuring such 
treaty, in the présence of the othef Indians, requested of the said Mc- 
I<aughlin that the names of said complainants be included among those 
who were in the future to réside on the Rosebud réservation, and at 
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said time said Lower Brûles, by their chiefs andi spokesmen, recognized 
said complainants as members of their band. 

(18) That prior to the time complainants were placed upon the rolls, 
a council was had upon the réservation near vvhere Oacoma now is, 
and it was the sensé of that meeting that complainants should become 
members of the Lower Brûle tribe. 

(19) That later, in 1908, a council was held at Rosebud, and those 
présent favored receiving complainants into the Rosebud band. 

(20) That the court finds that as a matter of fact, prior to the treaty 
of 1889, if a member of one tribe wantedi to become a member of an- 
other, or an Indian wanted to go from one band to another, they 
made the transfer by simply going there and joining the band. As a 
matter of fact, they were always accepted. The record also shows that 
many Yankton Indians associated with the Brûles and settled there, 
hâve been allotted on the Rosebud, and are known as members of that 
bandl, and that it was ail done by simply going from the one réserva- 
tion to the other and affiliating with them. It appears upon the record 
that Indians desiring to go from one band to another were invariably 
accepted by the chiefs or subchief, and that this migratory custom con- 
tinued until the treaty of 1889, when the separate réservations were set 
apart for the différent bands. 

(21) I further find from the record that the custom of the Indians, 
where they are part of one blood and part of another, as to which one 
they will choose, is varied. It was optional with the Indians to choose 
for themselves where they would remain, whether with the tribe of 
the father's blood, or with the band of their mother's blood, and as a 
matter of inheritance, under the Indian custom, they took the blood 
of their mother. However, it was a matter of choice with them. 

(22) Scares at his Shadow was a full-blooded Yankton Indian; 
Wistu, his wife, a full-blooded Yankton Ai ; Goodline, their daughter, 
was a full-blood, born upon the Great Sioux réservation, her father a 
Yankton, her mother a Yankton Ai, or Crow Creek. Complainant 
Mary Sully, a daughter of Goodline and a white man, is a half-breed, 
born upon the Great Sioux réservation. That she does not spêak the 
English language, understands a little, but speaks only the Indian 
language. 

(23) That Mary McGhee, complainant, is a quarter-blood, the 
daughter of said complainant Mary Sully ; William Kinkaid, Estelle 
Blackbird, Louisa Waugh, Eva Sully, Millie Sully, John Sully, Frank 
Sully, George Sully, Samuel Sully, and Claude Sully are ail children 
of the complainant Mary Sully, and are therefore one-fourth Indian 
blood, and were ail born upon and hâve always lived upon the Rose- 
bud Indian réservation, except the complainants Kinkaids, who were 
taken upon the Rosebud réservation after the death of their father, 
to wit, in 1885. 

(24) That complainants Emmet Gaughen, Ollie Gaughen, Mollie 
Gaughen, Julia Gaughen, Emma Gaughen, Grâce McGhee, Susie Black- 
bird, Louisa Blackbird, Annie Blackbird, George Blackbird, John 
Waugh, May Waugh, and Reanor Waugh are ail grandchildren of 
complainant Mary Sully and are one-eighth Indian blood, and were 
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born and hâve always lived upon the Rosebud Indian réservation, ex- 
cept Reanor, who, during a temporary .absence, was born in Canada ; 
his mother returning with him soon after his birth. 

(25) That since 1885 those of complainants who were born before 
that time, and ail the complainants born since that time vi^ere born 
upon said réservation, hâve lived upon said réservation and associated 
and affiliated with the Indians on what now constitutes the Rosebud 
and Lower Brûle réservations, and during ail of said time until the 
same was opened for settlement there were no white associâtes for 
thèse, people living ori that side of the Missouri river upon said réser- 
vation, except the white men who had Indian wives and were raising 
Indian families. 

(26) That the complainants, so far as they hâve received any édu- 
cation at ail, hâve received the same at the Indian schools, and the 
names of the complainants that were taken to the government school 
at Chamberlain were, by the superintendent of said school, forwarded 
to the Indian agent at Lower Brûle and Rosebud from time to time, 
and no objection was ever made to the éducation of thèse children in 
said schools, and George Sully was at one time arrested on the Rose- 
bud réservation, by the Indian police, and taken into custody, and sent 
back to the Indian school. 

(27) That said Scares at his Shadow and Wistu, at' the time of the 
marriage of Goodline to Goulette in 1850 or 1851, were hunting on 
the Great Sioux réservation west of old Ft. Pierre, and they gave 
Goodline to Narcissus Drapeau, a French trader, and they were mar- 
ried and lived together under the Indian custom, as man and wife, 
from and after 1854. 

(28) The mother and father of GoodUne thereafter returned) to the 
Yankton Indian réservation, and six or eight years after the marriage 
of Goodline, who was the mother of the complainant Mrs. Sully, Good- 
line went down from the Great Sioux réservation west of Ft. Pierre, 
to the Yankton Indian agency, and a little later her husband, Drapeau, 
followed her there and lived for about six months at the Yankton 
agency with her mother and father ; he being employed at the agency. 

(29) That six months or a year after Drapeau came down, he, with 
his wife, Goodline, and family, including Mary (now Mary Sully), 
moved up near the mouth of Platte creek on the east side of the Mis- 
souri river, and also established a résidence on Cedar Island, and after- 
wards on Pocahontas Island, both of which were within the Great 
Sioux réservation, and maintained a résidence from that time on at 
both places, living a part of the time in the home he had provided on 
the island and a part of the time on what he called his homestead on 
the east side of the river. 

(30) That said complainant Mary Sully and none of her descend- 
ants were ever upon the rolls at the Yankton Indian agency, and none 
of them participated in or profited by any payments that were made to 
the Yankton tribe of Indians, or allotments that were given them under 
and pursusnt to treaties with the government of the United States. 

(31) That Scares at his Shadow and Wistu were members of the 
Medicine Cow band of the Yankton tribe of Indians, after she married 
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him, and from the establishment of saidi agency, under the treaty of 
1868, continued to live upon said agency, affiliate with the Yankton 
Indians, and drew rations and received allotments as members of that 
tribe. 

(32) That the record does not show, however, that Goodline received 
any rations later than 1868, and she maintained a home, with her hus- 
band. Drapeau, upon Cedar Island, and upon his homestead on the 
east side of the river, for a number of years, until about the year 
1890, when she removed to the Rosebud réservation, where she resided 
until she died and was buried there in 1904. 

(33) That in 1868, after the treaty between the United States and 
the Great Sioux tribes of Indians was made at Ft. Laramie, Wyc, 
March 2, 1868, the Indian agency for said Indians was located at the 
mouth of Whetstone creek, on the west side of the Missouri river, 
within a few miles of the place where said Drapeau squatted at the 
mouth of Platte creek, and said agency, known and designated as the 
Whetstone agency, remained at said point for about three years, and 
during its location there the said Goodline and) the members of her 
family and the complainants herein lived near the said agency, upon 
the Great Sioux réservation, were enrolled as members of the Brûle 
Sioux band, and Goodline and husband returned to their former place 
of résidence at Platte creek on the east side of the river, and at Cedar 
Island and Pocahontas Island on the réservation, when Whetstone 
agency was moved west in 1872, and they continued to maintain both 
résidences, staying a part of the time at one place and part at the other, 
until their removal as above found. And Mary Sully and the other 
complainants came down, with the other Indians, to the Rosebud 
réservation. 

(34) That on July 8, 1873, Narcissus Drapeau, husband of Good- 
line, made application under the homestead laws of the United States 
to enter the W. 14 of the S. E. 14 and the S. E. 14 of the S. E. 14 of 
section 28 — 98—69, Charles Mix county, S. D., under the act of March 
21, 1864, entitled "An act to secure homesteads to actual settlers on 
public lands." On January 26, 1883, he madfe final proof in support 
of this entry and received final certificate, and a patent was issued to 
him therefor June 30, 1884. He also made pre-emption entry under 
the laws of the United States on the N. E. %, of the S. E. % of sec- 
tion 21, and the N. 1/2 of the S. W. 14 and the S. W, % of the S. W. 
14 of section 22 — 98 — 69 in Charles Mix county, S. D., on which he 
settled December 31, 1883, and made final proof September 3, 1886, 
and on September 14, 1886, received certificate of proof, and proof 
under such entry was duly approved July 30, 1889, and on September 
14, 1889, a patent therefor was issued to him. 

(35) That John Kinkaid, deceased husband of the complainant Mary 
Sully, on November 1, 1873, entered the N. W. 14 of the N. W. 14 
and the E. Vz of the N. W. %, and lot 1 of section 27—98—69, under 
the homestead laws of the United States, and on January 6, 1880, the 
complainant Mary Sully, under the name of Louisa Kinkaid, widow 
of John Kinkaid, deceased, made final proof in support of said home- 
stead entry, and received final certificate therefor. Patent issued to 
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said Louisa Kinkaid, widow of John Kinkaid, November 20, 1880, and 
on the 19th of Septeniber, 1881, the complainant Mary Sully, under 
the name of Louisa Kinkaid, widow of John Kinkaid, sold and con- 
veyed said land to D^ F. Reynolds, and John Sully, her late husband, 
was a witness to the exécution of said deedi. 

(36) That on April 28, 1882, John Sully, deceased husband of the 
complainant Mary Sully, entered, under the homestead laws of the 
United States, the N. E. % of the N. W. Y^, and the N. W. % of 
the N. E. 14 of section 35—98—69, and on January 28, 1884, he made 
final commutation proof in support of such entry, and on the 7th day 
of February, 1884, received receiver's final receipt therefor. 

(37) That saidi John Sully, on or about June 5, 1882, made timber 
culture entry upon a quarter section of land in Charles Mix count)^ 
S. D., which he thereafter, on, to wit, July 11, 1887, relinquished back 
to the United States. 

(38) That said Sully and Kinkaid and Drapeau continued to main- 
tain their home on Cedar Island and Pocahontas Island on the Great 
Sioux réservation after they had made filing upon government land, 
undfer the homestead laws above stated, and never in fact abandoned 
the settlement they originally made upon said islands, spending a por- 
tion of the time there and a portion out on the government land. 

(39) That neither of the complainants herein bave ever been adopted 
into the Brûle Sioux, çommonly known as the Lower Brûle Indians, 
or the Rosebud band of Indians by three-fourths vote of the adult 
members thereof, nor with the consent or approval of the United 
States. 

(40) That the United States, through its officers and agents, did 
not approve either of the adoptions heretofore referred to herein. 

(41) That complainant Mary Sully and family, complainants here- 
in, were placed upon the roll at Lower Brûle agency by Luke Hayes, a 
subagent in charge of the Lower Brule agency, and that they were by 
him entered upon the census roll at said agency, and drew rations and 
annuities there during the years above stated, and then their names 
were stricken from said roll by order of the Commissioner of Indian 
Affairs, and were never thereafter restored. 

(42) That in 1895 complainant Mary Sully, her mother (under the 
name of Mary Drapeau), and her daughters, and the plaintifï Mary 
Gaughen, and other complainants, applied to the Commissioner of In- 
dian Affairs and the Secretary of the Interior for enrollment at the 
Rosebud agency and membership among the Rosebud Indians, and 
were denied on the ground that whatever rights they had as Indians 
would bé as members of the Yankton Sioux tribe and they had no 
rights as members of any of the tribes of the Brule Sioux Nation. 

(43) That in 1899 the apphcations of complainant Mary Sully and 
other complainants herein were denied by the Secretary of the Interior 
upon the same ground. 

(44) That about 1897 the names of said complainants were drop- 
ped from the rolls at the Lower Brule agency, and they hâve never 
either of them received rations or annuities at said agency except as 
above stated, and none of the complainants hâve ever at any time been 
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enrolled at the Rosebud Indian agency or drew or received ration^ or 
annuities at said Rosebud agency or elsewhere, as members of the, 
Rosebud band of Indians. 

(45) That the complainants hâve repeatedly sought f rom the proper 
government Indian agents, officers of the Indian Department, and 
allotting agents of the United States, at the Rosebud réservation, en- 
rollment and allotments of Indian land, under the acts of Congress, to 
which they claim they are entitled, and hâve at ail times been refused. 

(46) That the lands described in the bill of complaint, and which 
complainants in this action seek to hâve allotted to them, is the land 
which they selected and which was denied them by the officers of the 
government. 

(47) That complainants hâve been denied enroUment as members of 
this tribe of Indians, and denied allotments by the officers of the In- 
dian Department of the United States, for the reason that they were 
not Lower Brûle or Rosebud Indians, and for the reason that Scares 
at his Shadow and Wistu, the grandmother of the complainant Mary 
Sully, affiliated with and were enrolled as Yankton Indians after the 
establishment of the Yankton Indian réservation, under the treaty 
of 1868. 

(48) That there is, and always bas been, a custom, amounting to a 
law, in force among the différent bands or tribes of the Sioux Nation 
of Indians, to the effect that a white man marrying an Indian woman, 
a member of said tribe, the Indian woman becomes and remains the 
head of the family and is the source from which ail annuities, per 
capita payments, and rations are derived for herself and family. That 
by this law and custom the right to tribal property is determined by 
the nationality or race of the Indian mother; the children of the mar- 
riage of a white man with an Indian woman take the race or nation- 
ality of the mother so far as the right to tribal property is concernée!. 

(49) I further find that the children of a white father and a mother 
of Indian blood take the race or nationality of the mother, and the 
common-law rule that children take the race or nationality of the fa- 
ther does not obtain among the Indians as to the offspring of a mar- 
riage between a white man and an Indian woman. 

(50) That the fact that an Indian child is boni outside a réservation 
does not of itself affect the right of the child to tribal property ac- 
cording to the laws and customs of the Sioux Nation. 

[1] This action is brought under the provisions of the Act of Feb- 
ruary 6, 1901, c. 217, 31 Stat. 760, for the purpose of having a dé- 
termination of the rights of the complainants to be enrolled at the 
Rosebud Indian agency and to hâve and receive as their Indian allot- 
ments the lands mentioned and selected by or for them as described in 
the bill of complaint filed herein, the rights of the complainants being 
dépendent upon the foregoing findings of fact and the provisions of 
the Acts of March 2, 1889, c. 405, 25 Stat. 888; March 3, 1899, c. 
450, 30 Stat. 1362-1365; and March 1, 1907, c. 2285, 34 Stat. 1048. 

The first statute above referred to provides, at section 1 : 

"ïliat ail persons who are in whole or in part of Indian blood, or descent, 
wlio are entitled to an allotment of land uuder any law of Congress, or who 
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clalm to be so entltled to land tinder any allotment act, or any grant made 
by Cîbngress, or who claim to hâve been unlawfuUy denied or excVuded îroin 
any allotment or any parcel of land, to whlch they claim to be lawtully en- 
tltled by virtue of any act of Congress, may commence and prosecute or dé- 
fend any action, suit or proceedlng In relation to their rights thereto, In the 
proper Circuit Court of the United States ; and sald Circuit Courts are here- 
by given Jurisdlctlon to try and détermine any action, suit or proceedlng 
arlSlng wlthln their respective Jurisdictions, Involving the right of any per- 
son, in whole or in part of Indian blood or descent, to any allotment of land 
under any law or treaty ; and the judgment or decree of any siich court in 
favor of; any clalmant to an allotment of land shall hâve the same effect 
when properly certlfled to thé Secretary of the Interior, as if such allotment 
had been allowed and apprôved by bim." 

The first proposition involved within the issues présentée! by the 
pleadings is : Are ail of the above-named complainants persons who 
are in whole or in part of Indian blood or descent? It will be noted 
from the above findings of fact that the court has found that Mary 
Sully and the rest of the complainants, her descendants, are in part 
of Indian blood. 

It has been held that the foregoing statute was passed for the relief 
of persons in part of Indian blood or descent, who claim to be entitlec; 
to an allotment of land, and who claim also to hâve been denied or ex • 
cltided from this right uiîlawfully, under the circumstances set fortl. 
in the bill of complaint filed herein, and as set forth in the foregoing; 
findings of fact. 

And this court may theréfore properly assume jurisdiction of this 
controversy. Hy-yu-tse-mil-kin v. Smith, 194 U. S. 401, 24 Sup. Ct. 
676, 48 Iv. Ed. 1039; Waldron v. United States et al. (C. C.) 143 
Fed. 413. 

The land which the complainants claim should hâve been allotted to 
them is ail within the limits of the Rosebud Indian réservation, and 
the claims of the complainants are based on the contention that they 
are ail members of the Rosebud band of the Great Sioux Nation of 
Indians; and are, and during ail of the years since the establishment 
of that agency, and especially since application therefor by complain- 
ants, they hâve been, entitled to enrollment as members thereof. 

The first statute or treaty that has any bearing upon the rights of 
thèse complainants is the treaty of April 29, 1868 (15 Stat. 635), which 
was a treaty between the United States and several bands of the Sioux 
Nation of Indians. 

Article 2 provides as follows: 

"The United States agrées that the foUowing district or conntry, to wlt 
(description), shall be and the same is set apart l'or the absolute and undis- 
turbed use and occupation of the Indians herein named, aud for such other 
frlendly trlbes or Individual Indians as from tinie to tlme they may be will- 
ing, with the consent of the United States, to admit amougst them ; and 
the United States Mow soleninly agrées that no persou except those herein 
designated and authorlzed so to do, and except such olHcers, agents, and 
employés of the government as may be authorlzed to enter upon Indian rés- 
ervations in diseharge of dutles enolned by law, shall ever be permitted to 
pass over, settle upon, or réside in the terrltory described in this article -, or 
in such terrltory as may be added to this réservation for the use of sald 
Indians. And thenceforth they will and do hereby relinquish ail claims or 
right in and to any portion of the United States or terrltory except such as 
is embraced within the limits aforesaid, and except as hereiubefore provided." 
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The parties to this agreement with the United States were the f ol- 
ïowing bands of the Sioux Nation of Indians, to wit : Brûle, Ogallala, 
Minneconju, Yankton Ai, Hunk Papa, Black Feet, Cut Head, Two 
Kettles, Sansarcs, Santé, and Arapaho. 

Under the claims set forth by the ccmplainants, and the findings of 
fact herein, it is unnecessary to consider any of the foregoing named 
bands except the Yankton Ai and the Brûle. It will be observed that 
the Yankton band of Indians was net a party to this treaty. 

The country above described includéd ail of the réservations of the 
Lower Brûle Indians aiid the Rosebud Indians, including the location 
of the old Whetstone agency west of the Missouri river, but did not 
include the réservation theretofore set apart for the use and benefit of 
the Yankton Indians. 

Immediately after the making of this treaty at Ft. Laramie, a large 
number of Indians belonging to the différent bands of Sioux tribes of 
Indians removed to the Whetstone west of the Missouri river, and an 
agency was established there. As appears from the record herein, in 
those days the agency foUowed the Indians, rather than the Indians 
staying in the vicinity of an agency. 

At this time the complainants moved near the Whetstone agency on 
this Great Sioux réservation, were enrolled, and rations were issued to 
them, recognizing them as Indians entitled to the benefits of members 
of the Great Sioux tribe of Indians, until 1872, when the agency was 
removed from Whetstone west, when the claimant Mary Sully, and 
the other complainants then living, remainéd there and went with other 
Indians and half-breeds to the former island home which was within 
said Great Sioux réservation, and thereafter, in about 1886, moved 
over onto what was known as Sully Flats on the Rosebud réservation, 
where they hâve ever since resided. 

The next act of Congress to be considered is that of March 2, 1889 
(chapter 405, 25 Stat. 888), section 2 of which is as follows : 

"That the foUowing tract of land, being a part of sald Great réservation 
of the Sioux Nation, In the territory of Dakota, is hereby set apart for a per- 
manent réservation for the Indians receiving rations and annuities at the 
Rosebud agency in said territory of Dakota. « • * " 

Section 5: 

"That the following tract of land, being a part of the Great réservation of 
the Sioux Nation, In the territory of Dakota, is hereby set apart for a perma- 
nent réservation for the Indians receiving rations and annuities at the Lower 
Brûle agency in said territory of Dakota. • » • >• 

Section 8 : 

"ïhat the Président te hereby authorlzed and required whenever in àis 
opinion any réservation of such Indians or any part thereof, is advantageous 
for agrieultural or grazlng purpose, and the progress in civillzation of the 
Indians receiving rations on either or any of said réservations shall be such 
as to encourage the belief that an allotment in severalty to such Indians, 
or any of them, would be for the best interest of said Indians, to cause said 
réservation, or so much thereof as is necessary to be surveyed or resurveyed, 
and to allot the lauds in said réservation in severalty to the Indians located 
thereon as aforesaid, in quantities. ♦ ♦ * " 

Then follows a provision with référence to allotment of a greater 
amount in case the land is grazing land. 



124 103 FEDERAL HBPOUTBB 

Section 9 proyidçs': 

"That ail allotments set apart tinder the provisions of tUs act sliall be se» 
lected by the Indians, heads of familles selectlng for tbeiir miaor childreo, 
• * ♦ in such manner as to embrace tbe improvenaenta of the Indians 
i}iaking the sélection. » • »" 

The next statute to be considered is that of March 3, 1899 (30 Stat. 
1362-1365), whereinitisprovided: - 

"It is hereby agreéd on the part of the United States that allotments in 
sevcralty shall be made to ail children born prior to the date of the ratifi- 
cation of this agTeement, Hien Hving, in manner and quantity as provided in 
eection 8 of said act of March 2. 1889." 

By the act of March 1, A. D, 1907 (34 Stat. 1048), it is provided: 

« « • • That hereafter the Président shall cause allotments to be made 
nndér the provisions of said act of March 2, 1889, to any living children of 
Indians, affected thereby, vcho hâve not heretofore been allotted." 

By the lact of Congress March 2, 1889, the lands including those 
claimed:by thèse cléimants as their allotments, the same being a part 
of the Great réservation of the Sioux Nation, were set apart for a 
permanent réservation "for the Indians receiving rations and annuities 
at the Rosebud agency in sâid territory of Dakota." 

Thèse complainànts hâve been denied their right to an allotment 
ùrider the' provisions of this statute, because they were notenroUed 
andi récÈiving rations and annuities at the Rosebud agency. 
' If, under the findings herein, as a matter of law, they. were not In- 
dians entitled to receive rations and annuities, no injustice has been 
donc them, and they hâve no rights that a court of equity can enforce. 
If, however, tinder the findings heretofore made herein, the complain- 
ant Mary Sully and her descendants were entitled to receive rations 
andl annuities at either the Rosebud agency or Lower Brûle agency, 
then she and her descendants are within and should hâve the benefit 
of this provision of the act of Congress of 1889 providing for the al- 
lotment of lands in severalty. 

[2] If the cotrlplainants' failure to be enrolled and allotted has been 
due to the misconduct or neglect of an officer of the United States, and 
if the failure of such officer to enroll complainànts was the sole cause 
of their failure to receive the allotments demanded in the bill of com- 
plaint, equity will relieve them. Lytle et al. v. Arkansas et al, 9 How. 
328, 13 L. Ed. 153. 

[3] The test of the right of thèse complainànts to be enrolled and 
share in thèse lands was existing membership in the tribe, and included 
"such other friçndly tribes or individual Indians as from time to time 
they may be willing, with the consent of the United States, to admit 
amongst them." 

I do not undlerstand that at the time of the enrollment of complain- 
ànts at the Whetstone agency, or at the Lower Brûle agency, at the 
time of the passage of the act of 1889, there was any provision in 
the agreement or any provision of the United States law intrusting 
the power to enter names upon the rolls, or to strike names from the 
rolls, to the Indian Department or any officer of the government, and 



SULLT V. UNITED STATES 125 

therefore the condition does not obtain hère that obtained in Ligon 
et al. V. Johnson et al, 164 Fed. 670, 90 C. C. A. 486. 

It is there said, by Circuit Judge Hook, that : 

"The expériences of many years in the new domain west of the Jlississîp- 
pl river demonstrated the ineapacity of the Indiaus for just and équitable 
governmeut, aud gross abuse of power marlîed the administration ot their 
affairs. It was thereafter finally determined to put an end to national or 
tribal tltles and to cause at least part of their lands to be allotted and divided 
in severalty ajnong the Indians entitled thereto. A commission, generally 
called the 'Dawes Commission,' was created by act of March 3, 1803, * * « 
and by a séries of subséquent acts, and by agreements with the tribes it was 
Intrusted with the task under the direetioii of the Secretary of the Interlor." 
Page 671 of 164 Fed., page 487 of 90 O. C. A. 

"Originally the test of the right of individual Indians to share In tribal 
lands, like the Ohippewa réservations in Minnesota, was existing member- 
ship in the tribe, and this was true of ail tribal property." Oakes v. U. S., 
172 Fed. 307, 97 C. C. A. 1S&. 

It is my judgment that the rights of the complainants must be meas- 
ured by this rule, as there was no treaty, agreemçnt, or statute of the 
United , States imposing upon any officer of the United States the 
power to make a complète roll, andi declaring that the acts of said of- 
ficer should be conclusive upon the questions involved. I do not mean 
to be understood as saying that Congress had not that power — simply 
that it had not been exercised when the alleged rights of thèse com- 
plainants attached. 

"For many years the power to détermine who were and who were not 
citizens of thèse tribes was left exclusively to the tribal authorities ; names 
were added to and stricken from the rolls at will, and when Congress in- 
trusted the power to administrative offieers of the goveniment, it did not 
change that which was of a purely political eharacter into a subject-matter 
for the intervention of the court." AVest v. Hitchcock, 205 U. S. 80, 27 Sup. 
et. 423, 51 L. Ed. 718 ; Ligon et al. v. Johnson et al., at page 673 of 164 Fed., 
90 C. 0. A. 486. 

Congress didi, however, provide for the intervention of the courts 
where persons "in whole or in part of Indian blood, entitled to an 
allotment of land under any law of Congress or who claimed to be so 
entitled to land under any allotment act, or any grant made by Con- 
gress, or who claimed to bave been unlawfully denied or excluded from 
any allotment or parcel of land to which they claimed to be lawfully 
entitled by virtue of any act of Congress, * * * " were given the 
right to commence an action in this court, etc. Act of February 6, 
1901, c. 217, 31 Stat. 760. 

[4] It is within the tindings of fact herein that prior to 1889 there 
was a custom, amounting to a law, in force among the différent bands 
or tribes of the Sioux Nation of Indians, to the effect that a white 
man marrying an Indian woman, a member of said tribe, the Indian 
woman becomes and remains the head of the family and is the source 
from which ail annuities, per capita payments, and rations are derivedi 
for herself and family. That by this law and custom the right to 
tribal property is determined by the nationality or race of the Indian 
mother. And the children of the marriage take the race or nationality 
of the mother so far as the right to tribal property is concerned. 

There is no dispute in the record : That the mother of complainant 
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Mary Sully was an Indîàn woman, Goodline, whose fàther, Scares at 
his Shadow, was a Yanicton Indian, and whose mqther, Wistu, was a 
Yankton Ai or Crow Creek Indian. That after Wlistu married Scares 
at his Shadow, and after the birth of complainant Mary Sully, they 
became members of the Yankton band of Indians, were enrolled upon 
that agency, and received the benefits of treaties with said tribe. The 
complainant Mary Sully was born upon the Great Sioux réservation 
at the old stockade west of Ft. Pierre, in about 1852, her father being 
a Frenchman. That her mother, Gqod ine, after being deserted by the 
father of Mary Sully, and when Mary was about two years old, mar- 
ried Narcissus Drapeau, a Frenchman; the marriage being according 
to Indian customs and taking place at the oM stockade upon the Great 
Sioux réservation west of Ft. Pierre, in the then territory of Dakota. 

It is undisputed that they continued to live theVe upon that Great 
Sioux réservation until six or eight years later, when she went down 
to the Yankton agency, With her brother, and sbon thereafter her hus- 
band, Drapeau, followied her, andi he worked for six months or a year 
at the Yankton agency, during which time they lived with Goodline's 
mother and father, and then went up to the mouth of Platte creek on 
the said: i Yankton Indian réservation, and ' established a home there, 
and also established a home over ori Cedar Island in the Missouri river, 
which was within the Great Sioux réservation, and the complainant 
Mary Sully was taken to this home at Platte creek and the one upon 
Cedar Island, with them. It further appears that this complainant' 
and her mother, soon thereafter, sevet-ed ail relations with the Yank- 
ton Indians, and its does not appear that the complainant or any of her 
descendants were ever upon the rolls of the Yankton Indians. 

The record discloses that she married, soon thereafter, a white man 
named Henry Brindell, in about 1867, when she was about 15 years 
old, which marriage took place east of the Missouri river, and that im- 
mediately after their marriage they took up their résidence at Poca- 
hontas Island on the Great Sioux réservation, and in about a year 
they moved to the Whetstone agency, which had been moved f rom Ft. 
Laramie down on the west side of the Missouri river, near where com- 
plainants had theretofore resided; andI she was placed upon the rolls 
and was issued rations and in ail respects treated as a member of 
the Great Sioux Nation, entitled to the benefits of the treaty of 1868. 

Was Mary Brindell (now Mary Sully, complainant) rightfully on the 
rolls at the Whetstone agency, as a Sioux Indian, with the blood of one 
of the bands named in the treaty of 1868, entitled to the benefits of 
the treaty of 1868? 

The Yankton Ai was one of the bands with which this treaty was 
madte. The Indian blood of Mary Sially was from her mother, who 
was half Yankton Ai and half Yankton. The record discloses that she 
had never, since a child, had any affiliation or association with the 
Yankton Indians ; that she had exercised wliat she believed to be her 
right to go onto the Great Sioux réservation, because of her Indian 
Yankton Ai blood ; and that she consistendy associated and affiliated 
with the Great Sioux Indian tribe from the date of and prior to her 
marriage when she was 15 years of âge, and bas so continued up to 
the présent time. 
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The court has found from the record herein, as a finding of fact, 
that prior to the treaty of 1889 a member of one tribe of the Great 
Sioux Indians, who wanted to become a member of another, or an 
Indian who wanted to go from one band to another, made the trans- 
fer by simply going there and joining the band. As a matter of îact 
they were always accepted. It is found further that, as a matter of 
fact, this record shows that many Yankton Indians, associated with 
the Brûles and settled there, hâve been allotted on the Rosebud and 
are known as members of that band, and that it was ail done by sim- 
ply going from one réservation to the other and affiliating with them, 
and that this migratory custom continued until the treaty of 1889, 
when the separate réservations were set apart for the différent bands. 

Mary Sully had this Yankton Ai blood. Under this custom she had 
a right to elect to live with her people of that blood. She did so elect. 
Her children, with one or two exceptions, the complainants herein, 
were born into this Indian tribe. Mary Sully herself is an Indian of 
the half-blood, does not speak any English, understands but little. Her 
children, the complainants herein, hâve been educated in the govern- 
ment Indian schools, pursuant to the provisions of the treaty of 1868, 
and subséquent acts of Congress. 

Under thèse conditions, it is my judgraent that the complainant Mary 
Sully and her descendants named as complainants herein are and 
were within the provisions of article 2 of the treaty of April 29, 1868, 
above set forth, in that she was entitled to the undisturbed use and 
occupation of the home selected by her upon said Great Sioux réserva- 
tion, under the provision which provides : 

"That the followlng district or country, to wlt (description, including the 
place of her home), shall be and the same is set apart for the absolute and 
undisturbed use and occupation of the Indians herein named, and for siich 
otlier friendly tribes or individual Indians as from time to tiuie they may 
be willing, with the consent of the United States, to admit amongst them." 

And in that connection I call attention to a further provision of 
this same article 2 of the treaty of 1868 as follows : 

"And the United States now solemnly agrées that no person except those 
herein deslgnated and authorized so to do, and except such officers, agents 
and employés o( the government as may be authorized to enter upon this 
Indian réservation in discharge of duties enjolned by law, shall ever be per- 
mitted to pass over, settle upon, or réside in the terrltory described in this 
article." 

It is undisputed that the complainant and such of her children as 
were then born had entered upon this réservation and did réside in 
that territory, and their right to be there was recognized, in that they 
were upon the rolls and drew rations as other members of the Great 
Sioux tribe of Indians, during the time that the agency was maintainedi 
at Whetstone, which was from 1868 to 1872. The government there- 
fore recognized the right of this complainant and her descendants to 
be upon that réservation, and to permanently and continuously réside 
there, by failing to remove them. They recognized the rights of Mary, 
Sully and her descendants, under the provisions of this treaty, by tak- 
ing the children as they became of school âge, andl maintaining them 
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and supporting them in tlie government schools, pursuant to the pro- 
visions of said treaty of 1868. 

The act of March 2, 1889, by section 5, sets off a tract of land, in- 
cluding the land describèd in the bill of complaint filed herein, "for a 
permanent réservation for the Indians receiving rations and annuities 
at the lyower Brûle agency in said territory of Dakota." 

Up to the time of the rémoval of the Whetstone agency west in 
1872, Mary Sully, the complainant, and her descendants, complainants, 
who hadi then been born, were associated and aiiSliated with the Lower 
Brule Indians, that being the tribe or band occupying that particular 
locality, and they continued to affiliate with the L,ower Brûles and were 
placed upon the rolls, as the record shows, at Lower Brule agency, 
and drew rations and recèived annual payments during the years just 
preceding some time during the year 1897. The record further dis- 
closes that when the Whetstone agency was moved west, complainants 
moved back to the place of their former résidence at the island, and 
spent some time on the east side of the river, and finally, at a time 
variously stated from 1883 to 1886, moved out onto what are known 
as Sully's Flats. 

It further appears that at the time the Whetstone agency was re- 
moved, a number of the Indians belonging to the Lower Brule agency, 
f ull-bloods and mixed-bloods, ref used to go west, when the agency was 
removed, and insisted upon staying south of the White river, which 
was over the line onto what was then known as the Rosebud réserva- 
tion. This action of the complainant Mary Sully, with her family and 
other full-blood and mixed-blood Brule Indians, resulted in the act of 
March 3, 1899 (30 Stat. 1362, c. 450), which is as follows: 

"Article 1. The said Indians belonging on the Lower Brule réservation 
hereby consent and agrée that those of their tribe now south of the White 
river on the Rosebud réservation, may remain thereon ; that they may take 
with them and hâve converted to the permanent t'und of the Indians belonging 
upon the Rosebud réservation, tbelr proportlonate or pro rata share of the 
funds now in the treasuïy of the United States, to the crédit of the Indians 
belonging upon the Lower Brule réservation, and that the Lower Brule In- 
dians who hâve so removed may become and are liereafter to be consldered 
Indians of the Rosebud réservation." 

The record clearly shows that the complainant Mary Sully, and 
such of the complainants as were born prier to that time, resided upon 
this réservation, and associated and affiliated with thèse Indians in 
1868 or 1869, and that they removed out onto the Sully Flats south 
of the White river on what is now the Rosebud réservation, from 1883 
to 1886, and hâve ever since lived there with thèse Indians. 

This record discloses: That Mary Sully is of part Yankton Ai In- 
dian blood. That long prior to 1889, to wit, in 1869, she elected to as- 
sociate and affiliate with the Great Sioux tribe of Indians, and espe- 
cially with the Lower Brule band of Sioux Indians, as under the laws 
and customs of the Indians she had a perfect right to do, because of 
the fact that half of her Indian blood was Yankton Ai which was one 
of the bands treated with by the treaty of 1868, and subséquent treaties 
hereinbefore referred to. She and other complainants were actual rés- 
idents of the Great Sioux- réservation, and associated and affiiliated with 
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thèse Iridians long prior to the treaty, and act of Congress of 1889. 
Ail of the complainants then lived upon that portion of the réservation 
south of the White river where they went in 1872, upon the removal 
of the Whetstone agency west into Nebraska. 

It is my judgment: That when the United States entered into thèse 
treàties, and when Congress passed the act of 1889, it was not the pur- 
pose or intent to take away any right that any person of Iiidian blood 
then had, by virtue of the laws and customs that had obtained among 
the Indians prior to that time, with référence to the particular band 
or tribe to which they claimed membership. That the words "receiv- 
ing rations and annuities" were not intended to be interpreted in the 
light of future régulations requiring roUs to be made up and those 
rolls to be approved by an officer of the United States in theindian 
Department. That the public officiais, who, under the rules and régu- 
lations of the Department, made rolls of the Indians, actec purely in 
a ministerial capacity, and as to thèse complainants who resided upon 
this réservation, associated, and afhliated with thèse Indians prior ta 
the act of 1889, when they were placed upon the rolls at the VVhetstone 
agency, and when the complainants were placed upon the rolls at 
Lower Brûle agency, the failure to recognize their right to continue 
their enrollment and thereafter to make allotments of land, pursuant 
to their sélection, was a déniai of a substantial right given to them 
under the treàties and the acts of Congress above set forth. By the 
élection of thèse complainants to claim a right upon this Great Sioux 
réservation by and through their Yankton Ai blood, their résidence, 
association, and affiliation with the Lower Brûle band and their re- 
moval with members of that band, south of the White river, which 
brought forth the act of March 3, 1899, article 1 of which is above 
quoted, brought them within the terms of that article, and entitled 
them from that time forth to be considered Indians of the Rosebud 
réservation. 

The Honorable Commissioner of Indian Affairs, on November 3, 
1906, in the case of Edwin and Peter Livermont et al., held, to the 
effect, that Indians who were associated and affiliated with the Sioux 
on March 2, 1889, and their descendants, are entitled to allotment and 
enrollment. 

I find, as a part of the record in this case, that enrollment and allot- 
ment was denied thèse complainants by letter of May 25, 1908, on 
the ground that they "did not move to the Rosebud réservation until 
after the passage of the act of March 2, 18S9 (25 Stat. L. 888)." This 
is clearly an error, as there is no contention in this record before me 
that the removal was later than 1886, and therefore, under the finding 
of fact as to the time of the résidence of thèse complainants within 
this Great Sioux réservation, and that it long preceded the date of the 
1889 treaty, under this construction of the Indian Department, thèse 
complainants are entitled to enrollrnent and allotment. 

[5] In conclusion, this entire record conclusively shows that thèse 

complainants are Indians of sufficient Indian blood to substantially 

handicap them in the struggle for existence. This handicap is one for. 

which they are in no way responsible. I am satisfied, from this whole 

195 F.— 9 
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record, that they were and are of the class and of the persons that it 
was intended to incliide in the provisions of the .treaty and statutes 
of 1868, of 1889, and subséquent amendments, to which I hâve called 
attention. In this view, an .inexcusable wrong: has been persistently 
adhered to in the treatment of thèse complainants. 

It foUows that I am of the opinion that complainants are entitled 
to judgment for the relief demanded in their bill of complaint ; that 
they are entitled to enroUment in the Rosebud Sioux band of Indians ; 
that they are entitled to an allotment of lands, pursuant to the provi- 
sions of the said treaties with said Indians, and the acts of Congress 
above referred to. 

Let judgment he entered accordingly, specifying the amount selected 
by each complainant, the amount to which such complainant is entitled, 
under the provisions of the statutes of the United States, and the de- 
scriptions of land each has selected. 



DRAPEAU et al. v. UNITED STATES efc al. 

(Circuit Court, D. South Dakota, S. D. February 28, 1912.) 

No. 535. 

iNDiAwa (§ 13*) — Lands— Allotment— Jtjiîisdiction — "Peeson of Indian 
Blood." 

A whlte man wlthout any Indlan blood, who marries a full-blooded 
Indlan woman according to Indlan custoin, and who résides wlth hls" 
wlfe on réservations, is not entitled to the beneflt of Act March 2, 1889, 
c. 405, 25 Stat. 888, authorizing persons in whole or in part of Indlan 
blood, who are entitled to the allotment of land under any law of Con- 
gress, to prosecute any suit in relation to their rights thereto. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 30; Dec. DIg. 
§ 13.*] 

In Equity. Suit by Narcissus Drapeau and others against the 
United States of America and another. Judgment dismissed as to 
complainant Narcissus Drapeau, and relief granted as to other com- 
plainants. 

George A. Jeffers and Joe Kirby, for complainants. 
Edward E. Wagner, U. S. Dist. Atty., for défendants. 

ELLIOTT, District Judge. The above-entitled action has been sub- 
mitted upon the pleadings and proofs, and after hearing counsel for 
the respective parties, the court makes and files the following: 

Findings of Fact. 

(1) That prior to 1840, Scares at his Shadow, a full-blooded Yank- 
ton Indian, and Wistu, a full-blooded Yankton Ai or Crow Creek 
Indian woman, intermarried upon what was then the Great Sioux 
Indian réservation, and as the issue of said marriage an Indian girl, 
wfio was named Goodline, was bôrn. 

(2) That thereafter, when Goodline was about 14 years of âge, in 

•For other cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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1850 or 1851, Goodline, this Indian girl, whose father was a Yank- 
ton and her mother a Crow Creek Indian, married a Frenchman 
named Goulette, on the Great Sioux réservation near old Ft. Pierre, 
and was a little later deserted by Goulette, and in 1853 or 1854 the 
said parents of this Indian girl, Goodline, gave her to Narcissus Dra- 
peau, a Frenchman, one of the complainants herein, and they were 
married in accordance with the Indian customs at the old stockade 
west of Ft. Pierre upon the Great Sioux Indian réservation. 

(3) That said Narcissus Drapeau is a white man, has no Indian 
blood, and is one of the complainants herein. 

(4) That said Goodline and Narcissus Drapeau continued to live 
as husband and wiie upon the Great Sioux réservation, near where 
they were married, for six or eight years subséquent to their mar- 
riage, when Goodline went down to the Yankton Indian réservation 
with her brother, and her husband, Narcissus Drapeau, soon after 
followed her, and they lived with Scares.at his Shadow and Wistu, 
the mother of Goodline, and he worked at the Yankton Indian agency 
ior six months or a year, and then said Narcissus Drapeau and Good- 
line established a home in Charles Mix county, on the east bank of 
the Missouri river, at the mouth of Flatte creek, and very soon after 
that time they established a résidence on Cedar Island in the Missouri 
river, on the Great Sioux réservation, built a house there, and main- 
tained a résidence at both places, and the complainant Léon Drapeau 
was born, the issue of this marriage, in the year 1864, at the home on 
said Cedar Island in the Great Sioux réservation. 

(5) That Narcissus Drapeau and Goodline continued to maintain 
a joint résidence on Cedar Island on the Great Sioux réservation and 
at the mouth of Platte creek on the east side of the Missouri river 
until about the year 1890, when they moved west of the Missouri river 
onto the Great Sioux réservation. 

(6) The complainant Léon Drapeau above mentioned was born on 
the Great Sioux réservation, and his home was with his parents, a 
part of the time on Cedar Island and a part of the time at the home 
on the east side of the river, and he was married to Emma La Roche 
in 1884, and there was born to them, the issue of said marriage. Ben- 
jamin Drapeau, born in 1888; Rose Drapeau, born in 1890; Ida 
Drapeau, born in 1897; Louisa Drapeau, born in 1899; Joseph Dra- 
peau, born in 1902; and Eva Drapeau, born in 1905 — ail of whom 
were born upon that portion of the Great Sioux réservation now with- 
in the boundaries of the Rosebud Sioux Indian réservation. 

(7) That Joseph La Roche, a Frenchman, and Hard to Hold, a 
full-blooded Indian woman, intermarried prior to 1868, east of the 
Missouri river, and there was born, in 1868, the issue of said mar- 
riage, Emma La Roche, whose mother died shortly after her birth, 
and she was raised by her grandmother, a Cheyenne Indian, on the 
Great Sioux réservation on what now constitutes the Cheyenne rés- 
ervation, and her father, said Joseph La Roche, was regularly adopted 
as a Lower Brûle, on the Lower Brûle réservation, and was enrolled 
and allotted on that réservation. 

(8) That complainants Léon Drapeau and his wife, Emma La 
Roche Drapeau were married near the Missouri river in what now 
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constitutes Brule county, S. D., and immediately removed to Pocahon- 
tas Island in the Great Sioux réservation, where ail of the above- 
named children were born. 

: (9) That complainant Emma L,a Roche Drapeau, after sh^ Vft her 
grandmother on the Cheyenne River 'réservation, and before her mar- 
riage, lived upon the Brule réservation with her people, ail of whom 
belonged to that tribe. 

(10) That continuously since 1883 to 1886 ail of the complainants 
hâve resided on the Great Sioux réservation in South Dakota, until 
it was segregated by the Act of Congress of March 2, 1889, into the 
Rosebud and Dower Brule réservations, and ail of said complainants 
then continued to live on what is now the Rosebud réservation, except 
such of those as were born upon the réservation during that tiine, and 
they hâve lived ail their lives there, except as hereinaf ter stated. 

(11) That for six to ten years, the date is somewhat indefinite, the 
complainants Léon Drapeau and wife and children then born were 
duly enrolled by the authorities in charge of the records of the Lower 
Brule réservation, and their names were continued upon said rolls 
until some time in 1897. 

(12) And thereafter the names of the complainants mentioned in 
the last paragraph were, without notice to, or consent of, any of said 
complainants, dropped from said roll of the Lower Brule agency some 
time after the year 1897, and hâve not since appeared thereon. 

(13) That at ail times while said complainants were enrolled at the 
Lower Brule réservation they received and shared ;in the annuities 
atid per capita payments which were made under the provisions of 
the act of March 2, 1889, the same as ail other Indians on said rés- 
ervation. 

(14) That while said complainants were so enrolled on the Lower 
Brule agency they were each allotted Indian land thereon by the spé- 
cial allotting agent of the government for that purpose, but subse- 
quently ail of said land was taken from them and allotted to other 
parties, ail of which was done without their^ consent. 

(15) That in 1896 the said complainants who were enrolled at the 
Lower Brule réservation or agency, together with a large number of 
other Indians, moved, with their belongings, south of the White river 
onto the Rosebud réservation, but which the said Indians believed to 
be their territory, which removal resulted in an act of Congress, and 
a treaty between the Lower Brûles and Rosebuds, bearing dates re- 
spectively March 1, 1898, and March 10, 1898, and approved by an 
act of Congress dated March 3, 1899, at which place on said Rosebud 
réservation complainants hâve ever since continued to so réside. 

(16) That at the date said treaty was negotiated between James 
McLaughlin, in behalf of the government, and the Lower Brule Sioux, 
which resulted in the act of Congress last above mentioned, one of 
the chiei spokesmen of the council held for the purpose of procuring 
such treaty, in the présence of the other Indians, requested of the 
said McLaughlin that the names of said complainants be included 
among those who were in the future to réside on the. Rosebud réserva- 
tion, and at said time said Lower Brûles by their chiefs and spokes- 
men recognized said complainants as members of their band. 
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(17) That prior to the time complainants were placed upon the rolls, 
a council was hadi upon the réservation near where Oacoma now is, 
and it was the sensé of that meeting that complainants should become 
members of the Lower Brûle tribe. 

(18) That later, in 1908, a council was held at Rosebud, and those 
présent favored receiving complainants into the Rosebud band. 

(19) That the court finds that as a matter of fact, prior to the treaty 
of 1889, if a member of one tribe wanted to become a member of 
another, or an Indian wanted to go from one band to another, they 
made the transfer by simply going there and joining the bandl. As 
a matter of fact, they were always accepted. The record also shows 
that many Yankton Indians associated with the Brûles and settled 
there, hâve been allotted on the Rosebud, and are known as members 
of that band, and that it was ail done by simply going from the one 
réservation to the other and afîiliating with them. It appears upon 
the record that Indians desiring to go from one band to another were 
invariably accepted by the chiefs or subchief, and that this migratory 
custom continued until the treaty of 1889, wtien the separate réserva- 
tions were set apart for the différent bands. 

(20) Scares at bis Shadow was a fuU-blooded Yankton Indian ; 
Wistu, his wife, a full-blooded Yankton Ai ; Goodline, their daughter, 
was a full-blood, born upon the Great Sioux réservation, her father a 
Yankton, her mother a Yankton Ai or Crow Creek. Complainant 
Léon Drapeau, the son of Goodline and a white man, is a half-breed, 
born upon the Great Sioux réservation, with no éducation except that 
which he has received at Indian schools and bas always associated 
and affiliated with the Great Sioux tribe of Indians. 

(21) That complainant Emma La Roche Drapeau is a half-blood 
Sioux Indian, the daughter of a white man and a full-blooded Sioux, 
who was raised on the Great Sioux réservation at the Cheyenne agen- 
cy until quite a girl by her grandmother, and thereafter lived with her 
brothers and other members of her family at Tower Brûle, one of 
the bands of the Great Sioux Nation. 

(22) That complainants Benjamin Drapeau, Rose Drapeau, Ida 
Drapeau, Louisa Drapeau, Joseph Drapeau, and Eva Drapeau are ail 
children of said Léon Drapeau and Emma La Roche Drapeau, and are 
therefore half-blood Indians, and were ail born upon and hâve always 
lived upon what is now the Rosebud Indian réservation. 

(23) That the complainants, so far as they hâve received any éduca- 
tion at ail, hâve received the same at the Indian schools, and the names 
of the complainants that were taken to the government school at 
Chamberlain were by the superintendent of said school forwarded to 
the Indian agent at Lower Brûle and Rosebud from time to time, and 
no objection was ever made to the éducation of thèse children in said 
schools. 

(24) That, said complainant Léon Drapeau, and none of his de- 
scendants,, were ever upon the rolls at the Yankton Indian agency, and 
none of them participated in or profited by any payments that were 
made to the Yankton tribe of Indians, or allotments that were given 
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them under and pursuant to treaties with the government of the United 
States. 

(25) That Scares at his Shadow and Wistu were members of the 
Medicine Cow band of the Yankton tribe of Indians, after she married 
him, and from the establishment of said agency, under the treaty of 
1868, continued to live upon said agency, affiliate with the Yankton 
Indians, and drew rations and received allotments as members of that 
tribe. 

:(26) That the record does not show, however, that Goodline re- 
ceived any rations later than 1868, and she maintained a home, with 
her husband, Drapeau, upon Cedar Island, and upon his homestead on 
the east side of the river, for a number of years, until about the year 
1890, when she removed to the Rosebud réservation, where she resided 
until she died and was buried there in 1904. 

(27) That in 1868, after the treaty between the Unitedi States and 
the Great Sioux Nation of Indians was made at Ft. Laramie, Wyo., 
March 2, 1868, the Indian agency for said Indians was located at the 
mouth of the Whetstone creek on the west side of the Missouri river 
within a few miles of the place where said Drapeau squatted at the 
mouth of said creek, and said agency known and designated as the 
WTietstone agency remained at said point for about three years, and 
during its location there the said Goodline and members of her family, 
including Léon Drapeau, complainant herein, lived near said agency 
upon the Great Sioux réservation, drew rations there, and returned to 
their former place of résidence at Platte creek on the east side of the 
river and at Cedar Island and Pocahontas Island on the réservation 
when the Whetstone agency was moved west in 1872, and they con- 
tinued to maintain both résidences, staying a part of the time at one 
place and part at the other, until Léon removed permanently to said 
réservation the year he was married, in 1884, and he has resided there 
and associated and affihated with the members of the Great Sioux 
Nation of Indians at ail times since that time. 

(28) That said Léon Drapeau made homestead entry on the N. % 
of the N. E. 1/4, and the E. 1/2 of the N. W. % of section 22—98—69, 
August 11, 1884, and made final proof in support of said entry No- 
vember 28, 1885, and that a patent issued to him therefor July 14, 
1888, and said Léon Drapeau entered, under the pre-emption laws of 
the United States, the N. W. % of section 26—98—69 and madie final 
proof in support of said entry December 27, 1883, and received his 
patent therefor April 27, 1888. 

(29) That neither of the complainants herein hâve ever been adopted 
into the Brûle Sioux, commonly known as the Lower Brûle Indians, 
or the Rosebud band of Indians, by three-fourths vote of the adult 
members thereof, nor with the consent or approval of the United 
States. 

(30) That the United States, through its officers and agents, did 
not approve either of the adoptions heretofore referred to herein. 

(31) That complainant Léon Drapeau and family, complainants here- 
in, were placed upon the roll at Lower Brûle agency by Luke Hayes, 
a subagent in charge of the Lower Brûle ageney and that they were 
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by him entered upon the census rolls at said agency, and drew rations 
and annuities there during the years above stated, and then their names 
were stricken from said roll by order of the Commissioner of Indian 
Affairs, and were never thereafter restored. 

(32) That in 1895 complainant Léon Drapeau and family and other 
complainants applied to the Commissioner of Indian Affairs and the 
Secretary of the Interior for enrollment at the Rosebud agency and 
membership among the Rosebud Indians, and were denied on the 
ground that whatever rights they had as Indians would be as members 
of the Yankton Sioux tribe and they had no rights as members of 
any of the tribes of the Brûle Sioux Nation. 

(33) That in 1899 the applications of complainant Léon Drapeau 
and other complainants herein were denied by the Secretary of the 
Interior upon the same ground. 

(34) That about 1897 the names of said complainants were dropped 
from the rolls at the Lower Brûle agency, and they hâve never either 
of them received rations or annuities at said agency except as above 
stated, and none of the complainants hâve ever at any time been en- 
rolled at the Rosebud Indian agency or drew or received rations or 
annuities at said Rosebud agency or elsewhere, as members of the 
Rosebud band of Indians.. 

(35) That the complainants hâve repeatedly sought from the proper 
government Indian agents, officers of the Indian Department, and al- 
lotting agents of the United States, at the Rosebud réservation, enroll- 
ment and allotments of Indian land, undier the acts of Congress, to 
which they claim they are entitled, and hâve at ail times been refused. 

(36) That the lands described in the complaint, and which complain- 
ants in this action seek to hâve allotted to them, is the land which they 
selected and which was cfenied them by the officers of the government. 

(37) That complainants bave been denied enrollment as members 
of this tribe of Indians, and denied allotments by the officers of the 
Indian Department of the United States, for the reason that they were 
not Lower Brûle or Rosebud Indians, and for -the reason that Scares 
at his Shadow and Wistu, the grandmother of the complainant Léon 
Drapeau, affiliated with and were enrolled as Yankton Indians after 
the establishment of the Yankton Indian réservation, under the treaty 
of 1868. 

(38) That there is, and always bas been, a custom, amounting to 
a law, in force among the différent bands or tribes of the Sioux Na- 
tion of Indians, to the effect that a white man marrying an Indian 
woman, a member of said tribe, the Indian woman becomes and re- 
mains the head of the family and is the source from which ail annui- 
ties, per capita paymerits, and rations are derived for herself and fam- 
ily. That by this law and custom the right to tribal property is deter- 
mined by the nationality or race of the Indian mother; the children 
of the marriage of a white man with an Indian woman take the race 
or nationality of the mother so far as the right to tribal property is 
concerned. 

(39) I further find that the children of a white father and a mother 
of Indian blood take the race or nationality of the mother, and the 
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common-law ruie that children take the race or nationality of the 
fatfier does not obtain among the Indians as to the ofïspring of a 
marriage between a white man and an Indian woman. 

(40) That the fact that an Indian child is born outside a réserva- 
tion does not of itself afîfect the right of the child to tribal property 
according to the laws and customs of the Sioux Nation. 

This action is brought under the provisions of the Act of February 
6, 1901, c. 217, 31 Stat. 760, for the purpose of having a détermination 
of the rights of the complainants to be enrolled at the Rosebud Indian 
agency and to hâve and receive as their Indian allotments the lands 
mentioned and selected by or for theni as described in the bill of com- 
plaint filed herein ; the rights of the complainants being dépendent up- 
on the foregoing findings of fact and the provisions of the Acts of 
March 2, 1889, c. 405, 25 Stat. 888 ; March 3, 1899, c. 450, 30 Stat. 
1362-1365 ; and March 1, 1907, c. 2285, 34 Stat. 1048. 

The first statute above referred to provides, at section 1 : 

"That ail persons who are in wliole or m part of Indian blood, or descent, 
who are entitled to an allotment of land under any law of Gongress, or wlio 
clalm to be so entitled to land under any allotment act, or any grant made by 
Congress, or wbo clalm to bave been unlawfuUy denied or excluded from 
any allotment or any pareel of land, to whleh tbey clalm to be lawfully en- 
titled by virtue of any act of Congress, may commence and proseeute or dé- 
fend, any action, suit or proceeding in relation to their rights thereto, in 
the proper Circuit Court of the United States ; and said Circuit Courts are 
hereby glven jurisdietion to try and détermine any action, suit or proceeding 
arising within their respective jurisdictions, involving the right of any person, 
in whole or in part of Indian blood or descent, to any allotment of land 
under any law or treaty ; and the judgment or decree of any such Court m 
favor of any claimant to an allotment of land shall hâve the same effect when 
properly certifled to the Secretary of the Interior, as if such allotment had 
been allowed and approved by him." 

The first proposition involved within the issues presented in this 
case, as in the case of Mary Sully et al. against the United States et 
al., 195 Fed. 113, opinion in which has been this day filed, is: Are ail 
of the above-named complainants persons who are in whole or in part 
of Indian blood or descent? 

The complainant Narcissus Drapeau, as appears from the foregoing 
findings of fact, is a white man, with no Indian blood, and he is there- 
fore not entitled to the benefit of the above and foregoing statute. 

This court will therefore refuse to assume jurisdietion of the issues 
in this case so far as the claims of said claimant Narcissus Drapeau 
are presented. 

An opinion has been this day filed in the case of Mary Sully et al., 
complainants, against the United States et al., involving the identical 
issues presented by the bill of complaint in this action, and the ques- 
tions presented are so similar, and the two cases having been Consoli- 
dated and submitted together, the court does not deem it necessary to 
go over the ground covered by that opinion. It is sufficient to say 
that the above and foregoing findings of fact are practically identical 
with those in the case referred to, in that Mary Sully, complainant in 
that case, and Léon Drapeau, complainant in this case, are half bi-oth- 
er and sister, being born of the same mother. The status of the chil- 
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dren of Léon Drapeau and wife is fortified by the blood of the com- 
plainant Emma La Roche Drapeau, their mother, and the wife of Léon 
Drapeau, it appearing that sKe was born of a full-blood Indian mother ; 
that her mother died when she was a babe ; that she was raised until 
she was a large girl by her grandmother upon the Great Sioux réser- 
vation upon what is now known as the Cheyenne réservation ; that she 
then came down the Missouri river and Uved upon the said Great 
Sioux réservation at what is now known and was then known as the 
Lower Brûle réservation, among her other relatives ; and that she 
and complainant Léon Drapeau, upon their marriage, elected to live 
upon the Great Sioux réservation, to associate and affiliate with the 
Lower Brûle Indians, and afterwards removed, with others of that 
tribe, south of the White river, upon what is now the Rosebud Indian 
réservation, and, for the reasons stated in that opinion, were and are 
entitled to enrollment and allotment. 

Wherefore I am of the opinion that the complainant Narcissus Dra- 
peau, a white man, is not entitled to the benefit of the statute giving 
this court jurisdiction, and as to him judgment should be entered dis- 
missing the bill of complaint with costs. 

That as to the other complainants they are, and each of them is, 
entitled to judgment for the relief demanded in their bill of com- 
plaint ; that they are entitled to enrollment in the Rosebud Sioux band 
of Indians; that they are entitled) to an allotment of land, pursuant 
to the provisions of the said treaties with said Indians, and the acts 
of Congress. 

Let judgment be entered accordingly, specifying the amount selected 
by said complainants, the amount to which each is entitled under the 
provisions of the statutes of the United States, and the descriptions of 
land each has selected. 



AKMSTRONG v. WOOD et al. 

(Circuit Court, E. D. Oklahoma. September 25, 1911.) 

No. 1,100. 

1. iNUTANs (5 18*) — Lands— Descent or Lands or Deceased Allottee— Con- 
struction OF Creek Agreement. 

In section 6 of the suiipleuiental Creek agreement (Act June 30, 1902, 
c. i:523, 32 Stat. 501), which provides that the descent and distribution of 
land and money provided for by Act March 3. 1901. c. 676, 31 Stat. 861. 
shall be in accordance with sections 2522-2.')45, Mansf. Dig. (sections 
1820-1843 Ind. T. Ann. St. 1S9'J), then in force in the Indian Territory, 
instead of in accordMnce with the laws of the Creek Nation as provided 
in such act. "provided. that only cltizens of the Creek Nation, maie and 
female. and their Creek descendants shall inherit lands of the Creek Na- 
tion," the proviso was Intended to apply only to unallotted lands, which 
alone were "lands of the Creek Nation," and to govern the descent or dis- 
tribution of such lands among the heirs of members of the trlbe entitled 
to share thereln, but who dled without having received their allotments, 
and does not apply to lands of an allottee who died after receiving hls 

*For other case* lee >ame topic & { numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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or her nllotment whieh pass by Inheritance as the Individual property 
of the allottee under the provisions of said Arkansas statute. 

[Ed. Note. — For other cases, see Indians, Cent. Oig. | 49; Dec. Dig. 
818.*] 

2. CUKTBST (1 1*) — ^NaTUBB OF ESTATE. 

Curtésy is the estate to which by common law a man Is entltled on 
the death of his wife In the lands or tenements of which she was seised 
In possession in fee simple or in tail during their coverture, provlded 
they had lawful issue bom alive which might hâve been capable of In- 
herltlng the estate, and it attaches to the wife's équitable as well as 
her légal estâtes of inheritance. 
[Ed. Note. — For other cases, see Curtesy, Cent. §§ 1, 2 ; Dec. Dig. § 1.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1796, 1797; 
vol. 8, p. 7625.] 

3. Ikdians (§ 18*)^Lands of Dkckased Woman Allottee— Estate bt the 

(JUETESY. 

By Act May 2, 1890, c. 182, § 31, 26 Stat. 94, sections 566, 567, Mansf. 
Dig. (sections 4e5q, 465r, Ind. T. Ann. St. 1899), was extended over Indlan 
ïerritory with a proviso excepting Indians and their estâtes. By act 
June 7, 1897, c. 3, § 1, 30 Stat. 83, such laws were made to apply to ail 
persons in the terrltory "irre.spective of race" and by the Curtls Act June 
28, 1898, c. 517, § 26, 30 Stat. 504, it was provided that the laws of the 
Indian tribes should no longer be enforeed. Held that, by vlrtue of such 
provisions, a noncltizen husband of a Creek allottee who died after the 
birth of a child of the. marrlage was entltled by the curtesy to a life 
estate In her allotted lands. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 49j Dec. Dig. 
I 18.«] 

Action at law by Andrew Armstrong, Sr., against W. W. VVood 
and others. Trial to court and judgment for défendants. 

S. V. O'Hare, for plaintifif. 

Geo. S. Ramsey and Owen & Stone, for défendants. 

CAMPBELL, District Judge. This case was heard by the court; 
jury having been waived. The plaintiff sues in ejectment to recover 
possession of the premises in controversy from the défendants now 
in possession. Most of the questions involved in thé Case were passed 
upon at the trial. The question of jurisdiction was determined in 
f avor of plaintiff. The plaintiff claims under deeds from certain 
Creek full-^blood, heirs, taken subséquent to May 27, 1908, where the 
Creek allottee under whom they claim died prior to said date. This 
deed was àpproved by the county court of Mclntosh county; the 
court having Jurisdiction' of the settlement of the estate of the de- 
ceased allotteie. This is suffîcient, and in such case it is not neces- 
sary that such conveyance be àpproved by the Secretary of the In- 
terior. Harns v. Gale, 188 Fed. 712, lately decided by this court. 

But the question in the case upon which the court was not clear 
af the trial, and upon which at the court' s request counsel hâve fur- 
nished additional briefs, is as to whether the husband of the deceased 
allottee, a noncitizen, took a life estate by curtesy in her lands. An- 
nie McMinn, the allottee, was a full-blood citizen of the Creek Na- 

•For otber cai«a se» same toplc £ J numbbb in Dec. & Am. Dlgs, 1907 to data, & Rep'r Indexe* 
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tion. On August 16, 1899, under provisions of la\y then in force, she 
selected as her allotment the land in controversy. This sélection was 
confirmed by section 6 of the Original Creek Agreement (31 Stat. 
863), and became her allotment under that agreement. In May, 1900, 
she married Allan J. Wilson, a noncitizen of the Creek Nation, 
whereupon she and her said husband moved upon and took possession 
of the land. On March 13, 1903, a child was born alive to them, 
and shortly thereafter the said child and Annie McMinn, the allottee, 
died, before patent was issued for the land, and on August 6, 1904, 
patent to said land was issued to her "heirs," without specifying them 
by name, as was the custom in such cases. The plaintiff claims under 
conveyances from the deceased allottee's heirs. The défendants are 
in possession and claim under conveyances from the husband, Allan 
J. Wilson, an estate in the land during the life of said Wilson ; their 
contention being that he had a life estate by right of curtesy. If 
such right existed in the said Wilson, then the défendants must re- 
cover in this action. 

[1] Plaintiff contends that section 6 of the Supplemental Creek 
Agreement (32 Stat. 501) precludes the right of curtesy claimed, even 
if but for that provision the right would attach. That section reads : 

"Sec. 6. The provisions of the act of Congress approved March 1, 1901, in 
so far as they provide for descent and distribution according to the laws of 
the Creek Nation, are hereby repealed, and the descent and distribution of 
land and money provlded for by said Act shall be in accordance wlth ehapter 
49 of Mansfleld's Digest of the Statutes of Arkansas, now in force in Indian 
Terrltory ; provlded, that only citizens of the Creek Nation, maie and feniale, 
and their Creek descendants shall inherit lands of the Creek Nation; and, 
provlded further, that if there be no person of Creek citlzenshlp to take the 
descent and distribution of said estate, then the Inheritance shall go to non- 
citizen heirs in the way named in said ehapter 49." 

In section 28 of the Original Agreement, it was provided that ail 
citizens who were living April 1, 1899, and entitled to enrollment un- 
der the "Curtis Bill," should be enrolled, and, if any such citizen 
should die before receiving his allotment of land and share of the 
tribal funds, such land and money should descend to his heirs accord- 
ing to the laws of descent and distribution of the Creek Nation, and 
be allotted and distributed to them accordingly. In the same section 
it was further provided that ail children born to citizens entitled to en- 
rollment up to and including July 1, 1900, and then living, should 
be enrolled, and, in event of the death of such child before allotment, 
the land and money to which it would hâve been entitled if living 
should descend to its heirs according to the laws of descent and dis- 
tribution of the Creek Nation, and be allotted and distributed to 
them accordingly. This was the only provision in the Original Agree- 
ment providing for inheritance of "lands of the Creek Nation" — that 
is, inheritance in the broad sensé in which it was there used — it being 
provided that the land to which this section related should "descend" 
to the heirs, but it "descended" or was "inherited" as "lands of the 
Creek Nation," because it came direct from the Nation to the heirs. 
Other portions of the agreement provided for the inheritance of lands 
from deceased allottees, who had acquired their lands by allotment 
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before death, but such lands were inherited as the individual prop- 
erty of such deceased allottees, and not as lands of the Creek Nation. 
The lands upon which the inhibition as to inheritance is placed are 
■"lands of the Creek Nation." Strictly speaking, they are not lands 
of the Creek Nation after, under this scheme of allotment, the title 
passes to the individual members of the tribe, but the lands of the 
respective allottees, and one who inherits such lands from one of 
thèse allottees is not inheriting lands of the Creek Nation, but lands 
of such allottee. It is true that the taking of thèse allotments direct 
from the Nation by the heirs of deceased members who if living 
would be entitled to them is not strictly speaking an inheritance, but 
the terms "descend" and "inherit" are not used in either the Original 
or Supplemental Agreement in their strict technical sensé when ap- 
plied to thèse allotments, which, because of the death of the original 
allottee, must be made to his heirs. As said by the 'Circuit Court of 
Appeals for this circuit in référence to the use of thèse technical 
terms in thèse agreements, in Shulthis v. McDougal, 170 Fed. 529, 
95C. C. A. 615: 

"The word 'descend' is, of course, Inapplicable to the actual contlngeney 
provided for by the statute, because that contlngeney contemplâtes the death 
of the ehild before he had actually become selsed of any interest in the land. 
The Word 'descend' is a word of art, and indlcates the transference of prop- 
erty by inheritance. If any slgnificance is to be given to it as used in this 
section, It must be held that the intent of the parties to the agreement was 
that the land should pass to the same persons and in the same proportions 
as it would hâve passed if the chlld had died selsed of It. Any other con- 
struction simply oblitérâtes this word, and makes the land pass to the parties 
who are heirs directly by allotment from the tribe. The statute itself not only 
déclares that it shall 'descend,' but also déclares that It shall be 'allotted 
and distributed' to the heirs. It is manifest, therefore, that both ideas were 
in the mlnds of the parties to the agreement." 

But, as appears from the Compiled Laws of the Creek Nation 1880, 
it was a provision of the Creek law that: 

"AU noncitizens not previously adopted aud being married to citizens of 
the nation, or havlng ehildren entitled to citizenship, shall hâve a right to 
lire in this nation and enjoy ail the provileges enjoyed by other citizens, 
except participation in the annulties and in the final participation in the 
lands." 

It is évident that, even when this act was passed, the people of 
the Nation anticipated the breaking up of tribal relations and division 
of the land in severalty among the members, and announced the pol- 
icy that noncitizens should not participate therein. But this policy 
of nonparticipation by noncitizens might hâve been thwarted but for 
this proviso in section 6. The living allottees were, of course, con- 
fined to enrolled members of the tribe, but where one so enroUed and 
entitled to allotment had died before allotment to provide that his 
share in the lands of the nation should descend and be allotted to 
his heirs according to the laws of Arkansas might in many instances, 
but for the proviso, hâve resulted in noncitizens of the Nation par- 
ticipating in the final division of the tribal lands. By substituting 
the Arkansas law for the Creek law, the above quoted section of'the 
Créèk lâW, which before would hâve prevented a noncitizen from par- 
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ticipating, was made inoperative, but by the proviso the same resuit 
was attained. I believe this was the purpose of the proviso, and that 
it does not apply to cases of inheritance from deceased allottees to 
whom allotments hâve been made during their lifetime ; that such 
lands, after being so allotted, are not "lands of the Creek Nation" in 
the sensé used in the proviso. It is my opinion that the proviso 
only applies to the distribution of those 'several portions of the 
tribal lands among the heirs of each of such members of the tribe as 
died prior to allotment, who, had they been living at the time of al- 
lotment, vk^ould hâve been entitled to the land. Thèse heirs inherit 
the land in the broad and nontechnical sensé in which that term is 
used in the agreements, and by the proviso the heirs so taking are 
confined to citizens and their Creek descendants, and the policy of 
the tribe to exclude noncitizens from participating in the division of 
the tribal lands is accomplished. It follows that as Annie McMinn, 
the original allottee involved in this case, took her allotment during 
her lifetime, the inhibition as to noncitizen heirs, expressed in sec- 
tion 6, does not apply to her lands. It is unnecessary, therefore, to 
détermine whether the right of curtesy partakes more of the nature 
of title by descent than by purchase, or vice versa, upon which ques- 
tion the authorities seem to be at variance. 

[2] Did the right of curtesy exist in Allan J. Wilson? Curtesy is 
the estate to which by common law a man is entitled on the death 
of his wife in the lands or tenements of which she was seised in 
possession in fee simple or in tail during their coverture, provided 
they had lawful issue born alive which might hâve been capable of 
inheriting the estate (12 Cyc. 1002), and it attaches to the wife's éq- 
uitable as well as her légal estâtes of inheritance. Id. 1010. 

[3] By Act Cong. May 2, 1890 (26 Stat. 81), chapter 20 of Mans- 
field's Digest of the Laws of Arkansas (Ind. T. Ann. St. 1899, §§ 
465q, 46Sr) was extended over Indian Territory, by which the com- 
mon law was made applicable hère, but under a proviso in the act 
did not then apply to the Indians of Indian estâtes. 

By Act June 7, 1897 (30 Stat. 62, 83), it was further provided: 

"Provided, further, that on and after January Ist, 1898, the United States 
Courts in said (Indian) Territory shall hâve original and exclusive jurisdic- 
tion and authority to try and détermine ail civil causes in law and equity 
thereafter instituted, and ail crimlnal causes for the punlshment of any of- 
fense committed after .Tanuary 1, 1S98, by any person in said Territory, and 
the United States Connnlssiouers in said Territory shall hâve and exercise 
the powers and jurisdietion already conferred upon them by existing laws 
of the United States, as respects ail persons and property in said Territory, 
and the laws of the United States and the State of Arkansas, in force in the 
Territory, shall apply to ail persons therein, irrespective of race, said courts 
exercising jurisdietion thereof as now conferred upon them in the trial of like 
causes." 

And by section 26 of the "Curtis Bill" (30 Stat. 504) of June 28, 
1898, it was further provided : 

"That on and after the passage of this act the laws of the varions tribes or 
nations of Indians shall not be enforced at law or in equity by the courts of 
Ihe United States in the Indian Territory." 
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By the same act ail the tribal courts were abolished. 

Thereupon the common law as theretofore conditionally extended 
over Indian Territory was made applicable to ail persons irrespective 
of race, and the estate by the curtesy attached in favor of the hus- 
band to ail lands of which the wife became seised during- coverture 
upon the arising of the conditions upon which that estate is based at 
common law. Thèse conditions existed in favor of Allan J. Wilson, 
when said allottee died, and the défendants are therefore entitled un- 
der their cbnveyances from him to the possession of the land in con- 
troversy during his lifetime. 

Judgment will therefore be entered for défendants. 



SALINA WATERWORKS CO. t. CITY OF SAT.TNA". 

Plstrict Court, D. Kansas, First Division. February 10, 1012.)' 

No. 9,017. 

Municipal Coeporations (§ 226*) — Contbact with Water Compant— Con- 
struction AND Validity. 

Uuder a statute conferring on a clty "full power anfl authority to con- 
tract for and procure watervvorks to be construeted for the purpose of 
siipplying the inbabitants » • * wlth water for donaestie use, the ex- 
tinguishment of fires," etc., the clty had authority to contract wlth a 
water Company for the rental of lire hydrants l'or any reasonable length 
of time ; and a contract to pay for such service for 20 years, for which 
term the company was granted a franchise with a réservation to the clty of 
the right to purchase the plant at any time after 10 years, with a further 
provision that if It dld not elect to purchase by the end of the term the 
franchise and contract should be extended for an addltlonal 20 years sub- 
ject to the same terms and conditions, Including the continued right to 
purchase, was not beyond Its powers, and the provision for extension is 
valid and enforceable. 

[Ed. Note.— For other cases, see Municipal Corporations, Cent. Dlg. §§ 
645-650 ; Dec. Dlg. § 226.»] 

At Law. Action by the Salina Waterworks Company against the 
City of Salina, brought in the Circuit Court for the First Division of 
the District of Kansas, by opération of law transferred to the Dis- 
trict Court, and heard on demurrer to pétition. Demurrer overruled. 

Harkless & Histed, of Kansas City, Mo., for plaintifï. 
Thos. L. Bond, David Ritchie, and H. C. Tobey, ail of Salina, Kan., 
for défendant. 

POLLOCK, District Judge. This action at law was brought by 
plaintiff to recover from défendant the amount required to be paid 
under the terms of an ordinance of the city, dated March 22, 1883, 
granting a franchise to the Salina Waterworks Company (herein- 
after called the "Water Company") to construct and operate a System 
of waterworks in défendant city, and contracting with it for the 
furnishing to said city and its inhabitants a supply of water for the 
extinguishment of fires, domestic use, and other purposes. Défend- 
ant bas demurred to the pétition, which demurrer stands submitted 

•For other caaea lee same toplc b i nvmbib in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe* 
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for décision. The fact that plaintiff is the légal successor of the Wa- 
ter Company and did furnish the défendant water through fire hy- 
drants in the manner provided by the terms of the ordinance stands 
admitted by the demurrer. The défendant further admits the plain- 
tiff performed the service for which hydrant rentals are claimed in 
its pétition. It further concèdes in argument, having accepted the 
service from plaintiff, it must pay therefor. 

The contention presented by défendant on this demurrer, however, 
is that the contract entered into between the plaintiff and the city 
by virtue of the ordinance above referred to is no longer in force, 
wherefore it contends, although plaintiff has performed the service 
of furnishing water through the fire hydrants of the city, as required 
by the terms of the ordinance, during the time specified by plaintiff, 
for which service it has not paid plaintiff, yet it will be held to pay 
only the reasonable value of such service, as such value may be de- 
termined from the évidence, and not in accordance with the contract 
price, and this being an action on an express contract, and not one 
to recover on a quantum meruit, the demurrer must be sustained. 

Décision on this demurrer involves two propositions: (1) The 
terms of the contract between the parties as made by the ordinance 
of the city and accepted by the Water Company; (2) the power of 
the city under authority of law to contract at the date the ordinance 
was enacted. 

Section 1 of the ordinance provides, in part, as follows: 

"That there is hereby given and granted to the Salina Waterworks Com- 
pany, its successors and assigna, the exclusive rlght and privilège for the 
term of twenty years from the date of the adoption of this ordinance of sup- 
plying the city of Salina, Kansas, and the inhabitants thereof, by a System of 
waterworks with good, clear water suitable for domestic purposes and for 
the prévention and extinguishment of Ares, and for other purposes, subject 
to the terms and conditions set forth in this ordinance." 

Sections 4 and 5 provide : 

"The said city of Salina hereby agrées to rent and does rent, of the sald 
the Salina Waterworks Company, its successors and assigns, thlrty-six (30) 
double-nozzle hydrants, to be located on said pipes and mains, as the council 
may by resolution direct, at an annual rental of one hundred dollars each, 
payable semiannually, on the flrst days of January and July in each year ; 
and the said the Salina Waterworks Company, its successors and assigns, 
shall extend said mains and pipes at any time when ordered so to do by the 
mayor and council of said city of Salina. 

"Sec. 5. For ail extension of mains ordered by the council of the said city 
of Salina, the said the Salina Waterworks Company, its successors and as- 
signs, shall erect not less than ten double-nozzle flre hydrants to the mile, 
and for ail such hydrants, until the whole number, includlng the thirty-six 
mentioued in section 4 of this ordinance, shall reach fifty (50) the sald city 
of Salina agrées to pay to the said the Salina Waterworks Company, its suc- 
cessors and assigns, an annual rental of one hundred dollars each, the same 
to be paid semiannually on the first days of January and July of each year. 
For ail addltlonal hydrants more than fifty, the sald city agrées to pay the 
sum of seventy-five dollars each, until the whole number reaches seventy-flve 
and for any addltlonal hydrants more than seventy-flve, fifty dollars each, 
payable as above specifled." 

Section 8 provides : 

"The said city of Salina shall hâve rlght to acquire by purchase, and become 
the sole owner of said waterworks and ail the extensions thereof, and the 
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buildings^ machlnery and property of every description thereunto belonging 
at any time after the expiration of ten years from tlie time of tlie adoption 
of this ordlnance, upon paying tlierefor to the owner or owners thereol' the 
value of said property, to be ascertained by appraisement; as follows: The 
said city shall seleet one appralser, and the owner of said waterworks sliail 
select another, and the appraisers selected shall sélect a third, or if they can- 
not agrée upon such third person, a third appraiser shall bg selected by the 
judge of the district court of Saline county, in the state of Kansas, and the 
three persons so determined upon sball appraise the said property at its 
then cash value, which appraisement shall be binding, upon both parties, as 
to the value thereof, and the said city of Salina shall bave the right to pur- 
chase and become the absolute owner of such property at such appraised 
value, provided, if there shall at such time be any mortgage on such property, 
then the amount of such mortgage shall be deducted from the amount of such 
appraisement, and only the différence paid to the owner of such works and 
property. And in case the said city of Salina does not purchase and become 
the owner of said waterworks and property as aforesaid, at the end of twenty 
years, then ail rights and privilèges in this ordinance granted to the said the 
Salina Waterworks Company, its successors and assigns, shall be extended for 
another period of twenty years, subject to the right of said city to purchase 
the same as aforesaid at any time thereafter, and subject to the same duties, 
liabilities, obligations and penalties as herein provided for." 

It is the insistence of défendant city this is a contract between the 
parties for a period of 20 years only, and as the service for which 
the plaintiff deniands judgment in this action was rendered more than 
27 years after the ordinance was enacted, it no longer has any bind- 
ing force as a contract between the parties ; for, it is contended, the 
city at the time the ordinance was passed was not authorized to make 
a contract for a longer period than was reasonable under the circum- 
stances, and, in any event, not more than 20 years, and hence the 
stipulation therein found, by which the city undertakes to either pur- 
chase the plant at or before the expiration of 20 years from the 
date of the ordinance, or to extend the contract for another 20-year 
period on the same terms and conditions, was beyond the power pos- 
sessed by the city under the laws of the state when made, and, in 
conséquence, is void and nonenforceable against it. 

The only provisions of statutory law of the state in force at the 
time this contract was entered into between the parties either confer- 
ring power upon the city to contract with the Water Company or 
limiting its right to so contract read as follows : 

Section 114, c. 23, Gen. Stat. 1868, relating to powers of corpora- 
tions, provides as follows : 

"Any gas or water corporation shall hâve full power to maufacture and sell, 
and to furnisU such quantifies of gas or water, as may be required by the 
city, town, or village where located, for public or private buildings, or for 
other purposes ; and such corporations shall bave power to lay pipes, main 
and conductors, for conducting gas or water through the streets, lanes, a!- 
leys and squares in such city, town or village, with the consent of the munici- 
pal authorities thereof, and under such régulations as they may prescribe." 

Section 115 of the same act provides who may contract with such 
corporations, as follows: 

"ïhe municipal authorities of any city, town or village in which any ga.s- 
light or water corporation shall exlst, are hereby authorized to contract 
with any such corporation for the lighting, or supplying with water, the 
streets, lots, lanes, squares and public places, in any such city town or vil- 
lage." 
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Section 1 of chapter 208 of the Laws of 1872 provides the pur- 
poses for which a city of the second class, as is and was défendant 
city at the date of entering into the contract, may contract, as fol- 
io w s : 

"That cities of the flrst, second and third class, of tlie state of Kansas, 
are hereby granted full power and authorlty, ou bebalf of such cities, re- 
spectively, to contract for and procure waterworks, to be constructed for tlio 
purpose of supplying the Inhabitants of such cities with water for domcstic 
use, the extinguishment of fires, and for manufacturing and other purposes." 

That thèse provisions of statutory law conferred ample power on 
the city to enter into a contract with plaintifï to supply itself and 
its inhabitants with water cannot be doubted. Nor can it be doubted, 
in the light of authority, the statutory power so conferred authorized 
the city to enter into a contract binding itself for a period of time 
longer than the terms of office of its représentatives who entered into 
the contract on its behalf, and for a reasoiiable length of time, tak- 
ing into considération the expense necessarily incident to the construc- 
tion of such Works, their nature when constructed, the needs of the 
city, and ail the facts and circumstances with relation thereto open 
to the minds of the contracting parties. Wood v. National Water- 
works Company, 33 Kan. 590, 7 Pac. 233 ; Burlington Waterworks 
Company v. City of Burlington, 43 Kan. 725, 23 Pac. 1068; Man- 
ley V. Emlen, 46 Kan. 658, 27 Pac. 844; Water Company v. Cherry- 
vale, 65 Kan. 228, 69 Pac. 176; Illinois Trust & Savings Bank v. 
City of Arkansas City, 76 Fed. 282, 22 C. C. A. 171, 34 L. R. A. 518. 
In the case last mentioned, Judge Sanborn, delivering the opinion of 
the court, said : 

"The powers granted to this city hy the Législature of the state of Kansas 
to contract for and procure waterworks are plenary and unlimited save by 
the duty to exercise them with reasonable discrétion, and it is not the pro- 
vince of a court to contract or clip the législative grant. The words of that 
grant are, 'full power and authority to contract for and procure waterworks 
to be constructed for the purpose of supplying the inhabitants of such cities 
with water.' " 

Such being the statutory power conferred on the city to enter into 
the contract in question, it is well to consider first the construction 
of the contract entered into between the parties for the purpose of 
determining whether it was reasonable or was beyond the statutory 
power conferred on the city, and whether the contract made was still 
in force and effect at the time of the performance of the service by 
plaintifï for which recovery is sought in this action. By section 1 
of the ordinance above quoted, the city attempted to grant to plain- 
tifï the exclusive right and privilège of furnishing it and its inhabit- 
ants with water for a period of 20 years; however, subject to further 
terms and conditions set forth in the ordinance. The power of the 
city to make the exclusive grant hère attempted is not called in ques- 
tion and is immaterial to consider. Hence, in so far as said section 
standing alone is concerned, it contains an absolute grant of the priv- 
ilège for a period of 20 years. Sections 4 and 5 express the terms 
of the contract. Now, looking at the terms and conditions imposed 
on the grant by section 8 of the ordinance above quoted, it is found 
the 20-year grant made by section 1 is qualified by the condition that 
195 F.— 10 
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the city at the expiration of 10 years from the date of the grant 
may purchase the works on the terms and conditions therein provided 
and thus terminate the contract. This reserved right on the part of 
the city to purchase attaching at the expiration of 10 years from the 
date of the grant continues at ail times thereafter as a quahfication 
of the grant of privilège conferred on the plaintiff. That is to say, 
the city, deeming it to its best interests to so do, could continue 
to receive the service provided for under the terms of the ordinance 
making payment therefor, as stipulated therein, or, at its option, it 
could take over the works on payment of their value less any mort- 
gage indebtedness resting thereon at any time it might désire. How- 
ever, if at the expiration of the 20-year period provided for in sec- 
tion 1 of the ordinance the city has not and does not then elect to 
exercise its continuing right to purchase, it is stipulated the same 
condition then existing shall continue for another period of 20 years, 
unless at some time during said period the city shall elect to exercise 
its continuing right to purchase the property. If it does not so elect, 
it agrées to receive the performance of the service as stipulated in 
the contract and make payment thereof as provided therein. That this 
is the true construction and effect of the contract betvireen the par- 
ties seems to me clear, not only from a considération of the language 
employed, but from a considération of the situation in which the par- 
ties were placed at the time it was entered into. National Waterworks 
Company v. Kansas City, 62 Fed. 853, 10 C. C. A. 653, 27 h. R. A. 
827; Atlantic City Waterworks Company v. Atlantic City, 48 N. J. 
Law, 378, 6 Atl. 24 ; City and County of Denver v. New York Trust 
Co., 187 Fed. 890, 110 C. C. A. 24. 

So construed, it is apparent such a contract was advantageous to 
both contracting parties, for under its terms the city was obligated 
to receive the service and pay the stipulated price therefor after the 
expiration of the first lO-year period only so long as it might seem 
advantageous to it to so do. Tt could not, at any time, be compelled 
to purchase, but at its option could purchase and terminate the re- 
lation created when its financial affairs would permit, if such course 
seemed calculated to subserve its best interests. If it did exercise this 
right of purchase, and the mortgage debt resting on the property ap- 
proximated to its value, the amount required to be paid was small. 
The contract does not require the city to either pay or assume the 
mortgage debt. On the other hand, a comparatively large sum was 
required to construct the system of works for the use of the city. 
The Water Company, in order to perform the service, was compelled 
to expend this large sum in the construction of the plant. When 
constructed, as it could not be removed by the Water Company with 
any advantage to itself, and as it was valuable alone for the pur- 
pose for which it was constructed, common business prvidence on the 
part of both contracting parties dictated some permanent arrange- 
ment should be entered into by which it should in any contingency 
continue to serve the one purpose of its création, to the end that its 
value should bè neither lost nor destroyed. That the city possessed 
the statutory power to enter into the absolute contract for 10 years 
is not questioiied and is now settled by performance. That it pos- 



OLSEN V. UNITED STATES SHIPPING CO. 147 

sessed the further power of entering into the alternative executory 
contract to either receive and pay for the service stipulated therein, 
or, on the contrary, to purchase the works at their value at any time 
the city might elect after 10 years, would seem equally conclusive, 
for such a contract might hâve been terminated by the city accord- 
ing to its terms at any time after the expiration of 10 years from 
its date, and may now, by the city, in accordance with its terms, be 
terminated at any time. In any event, I am of the opinion, as the mak- 
ing of the contract stands admitted by the demurrer, and as no f raud 
is charged afïecting its validity, as the city bas made no attempt to 
obtain relief from the terms of the contract, and as no such relief 
is open to the city in this action at law, if it exists, and as, according 
to the terms of the contract as written, it remained in force at the 
time the hydrant rentals sought by plaintiff to be recovered in this 
action accrued, the demurrer mus-t be overruled and denied, with leave 
to the défendant to answer the pétition within 30 days, if so advised 
by its counsel. 
It is 80 ordered. 



OLSEN V. UNITED STAÏES SHIPPING CO. 
(District Court, S. D. New York. Marcli 12, 1912.) 

1. Shippikg (S 49*) — Charters— Deductioït from Charter Hire— Delat in 

FiTTING VESSEL. 

A steamer vvas dellvered to a time charterer at New Orléans, and was 
dlrected to proceed to Mobile to load a cargo of tlmber, and also to re- 
move stanchions from the hold, so that the timber could be put in. 
When the vessel reaehed Slobile, the master refused to take eut the 
stanchions until he cabled his owuers, which required several days, when 
they were taken out. Held, that the charterer was entitled to deduct 
charter hire for the time of the delay, it being shown that it was eus- 
tomary to remove the stanchions for such cargoes, that It did not en- 
danger the vessel, and thac they could hâve been removed on the trip 
from New Orléans, without eausing any delay. 

[Ed. Note. — For other cases, see Shipping. Cent. Dig. §§ 187-202 ; Dec. 
Dig. § 49.* 

Déductions and offsets from charter hire of vessel. see note to Tweedie 
Trading Co. v. George D. Emery Co., 84 C. C. A. 254.] 

2. SlIIPPING (§ 54*) — ClIARTEB— LlABILITY FOR InJURT TO VESSEL IN LOADING. 

A charterer is liable for injury caused to a vessel in loading a cargo 
of heavy timber in her hold. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 219-221; Dec. 
Dig. § 54.*] 

3. Shipping (§ 53*) — Charter— Impkoper Loading— Liability foe Cargo 

Jettisoned. 

A steamer was loaded by a time charterer in gulf ports with a cargo 
of timber for Scotland, includiug a deck load piled to a helght of 15 
feet aft and 17 feet forward. The master protested against the forward 
deck load on the ground that it reudered the vessel unstable and un- 
seaworthy, but the charterer's agent iusisted and had a survey made ; 
the surveyors reporting that it could safely be taken. The underwriters 
also consenting and giving a certiflcate of seaworthiness, the master 
consented, but, after putting to sea, was compelled to jettisou a part of 
the forward deck load to save the vessel. Held that, under the circum- 
stances, the whole responsibility was that of the charterer who should 

•For other cases see same topio & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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be chavged wttli the entlre loss, and also with tlie expense of unloading 
and restowing the deck cargo at an Intermediate port, and that it was 
not entitled to a déduction from the charter hire for the time thereby 
lost, nor for loss of freight on the cargo jettisoned. 

[Ed. Note.— For other cases, see Shippîng, Cent. Dlg. §§ 214-218, 225 ; 
Dec. Dlg. § 53.*] 

In Admiralty. Suit by Andr. Olsen, as owner of the steaniship 
Bergenhus, against the United States Shipping Company, and cross- 
libel. Decree for hbelant, and cross-libel dismissed. 

Haight, Sanford & Smith (Charles S. Haight and John W. Grif- 
fin, of counsel), for Andr. Olsen. 

Burlingham, Montgomery & Beecher (Charles C. Burlingham, Rod- 
erick Terry, Jr., and Robinson Leech, of counsel), for United States 
Shipping Co. 

HOIyT, District Judge. This is a libel and cross-libel in admiralty. 
The original suit was brought by Andr. Olsen, owner of the Nor- 
wegian steamship Bergenhus, against the United States Shipping 
Company, which chartered the steamship, to recover certain amounts 
alleged to be due for charter hire and certain amounts which the Hbel- 
ant was obliged to pay the consignées of the cargo by reason of a 
jettison of a portion of the cargo. The cross-libel is a suit for the 
loss of freight caused by the jettison. By the charter party, dated 
June 24, 1909, the steamship Bergenhus was chartered to the United 
States Shipping Company, to be delivered to the company at New 
Orléans for one, or an option of two, trips to Colon, or, at charterer's 
option, home direct or via Mediterranean without Colon voyage. The 
charter was the government form of time charter, by which it was 
agreed that the charterer should pay £1,100 per calendar month until 
the voyage ended at a European port. The steamer was duly deliv- 
ered to the charterer at New Orléans. The captain was then notifled 
to take the vessel to Mobile, Ala., and then to Gulfport, Miss., and 
take on a cargo of timber, to be taken to Aberdeen, Scotland, and was 
informed that it would be necessary to take out certain stanchions in 
the hold in order to permit the timber to be loaded. When the ship 
arrived at Mobile, none of the stanchions had been removed, and the 
captain declined to remove them without authority from the ownèr. 
The captain clairas that the charterer's agent demanded that ail the 
stanchions in the hold should be removed. The charterer's agent 
claims that he simply demanded the removal of such stanchions as 
are usually removed in carrying timber cargoes. The captain refused 
to remove any of the stanchions until he obtained authority from the 
owner. Three or four days were occupied in cabling, The necessary 
authority was given, and some of the stanchions were taken out. The 
charterer deducted from the charter hire certain amounts as dam- 
ages for the delay caused, claiming that the stani.hions which were 
ultimately removed should hâve been removad on the voyage from 
New Orléans to Mobile, so that the steamer would hâve been ready 
to take in cargo as soon as she reached Mobile. At Mobile a portion 

•For other cases see same toplo & § numbem tn Dee. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the cargo of oak timber was put in the hold so as to occupy about 
a third of the space, and the vessel then proceeded to Gulfport, where 
the rest of the cargo, consisting principally of square pine timber, was 
loaded. The hold was completely filled, and an additional amount 
of timber was loaded on deck aft and forward. The after portion of 
the deck cargo was securely lashed, but the cargo on the forward 
deck was not lashed when the steamer started. The steamer at start- 
ing was backed about 100 feet from the position where she had lain, 
in order to take up the stern anchors. In doing so, the stern struck 
the bank, with the resuit that she threw off a portion of the cargo on 
the forward deck, doing some damage to the steamer. The steamer 
then proceeded down the harbor to Ship Island, where the water was 
deep. The timber which had been thrown ofif was collected and rafted 
down to the steamer at Ship Island, but the captain, on consultation 
with his mate, decided that the steamer would be unseaworthy if the 
timber was put back on deck. He wrote to that effect to the char- 
terer's agent, and directed the tug with the raft to return it to the 
city. Thereupon the charterer's agent came to the ship, and urged 
the captain to take the lumber again on board. A survey was had, 
and the surveyors certified that the lumber could be safely taken. The 
captain then, under protest, took the lumber on board, and received a 
certificate of seaworthiness from the local agent of the underwriters, 
and the steamer proceeded on her voyage. Her intention was to stop 
at Newport News to coal, and then proceed to Aberdeen. When the 
steamer started to sea, the deckload aft was about 15 feet high, and 
the deckload forward was about 17 feet high, and the steamer had a 
list to port of about 11 degrees. As she proceeded to sea, the list 
steadily increased until, about 24 hours after the steamer had sailed, 
the list had increased to about 24 degrees. The resuit was that the 
port rail was under water, and the water came up on deck to the 
hatch coamings on the port side. The captain called in consultation 
the mate, engineer, and other officers, and it was unanimously decided 
to be necessary to jettison a portion of the cargo in order to save the 
ship from capsi^ing. Thereupon a considérable portion of the lum- 
ber on the forward deck was thrown over, causing considérable dam- 
age to the vessel. The steamer then proceeded to Newport News, 
where she received temporary repairs, and where the timber was 
reloaded. and restowed. The steamer then proceeded to Aberdeen. 
In this suit, the owner claims to recover the following amounts: 

(1) Amount deducted from charter hire for time alleged to hâve 

been lost at Mobile $ 780 80 

(2) Damage to steamer through carele^-s loadiiig of heavy timber 1,580 32 

(3) Demurrage during repalr of this damage SOI 40 

(4) Surveyors' fées and other expenses at Mobile 26 38 

(5) Déductions from charter Mre for expenses Éit Gulfport caused 

by unloading and reloading portion of declv cargo, etc 1,265 14 

(6) Amount paid cargo owners for deck cargo .lettisoned 2,867 94 

(7) Expenses at Newport News in unloading and restowlng deck 

cargo, surveys held, etc 925 81 

(8) Amount deducted from charter hire for twelve days' détention 

at Newport News ; 2,078 00 

(9) Charter hire deducted for alleged expeuse of average bond, etc., 

at Aberdeen 111 96 
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The cross-libel is brought to recover $777.33, freight lost by rea- 
son of nondelivery of the portion of the cargo jettisoned. 

[1] 1. In my opinion the charterer is entitled to deduct a reason- 
able compensation for the time lost at Mobile before the stanchions 
were taken out. The captain was notified at New Orléans that the 
cargo was to consist of long heavy timber. The évidence satisfies 
me that it is customary, when such a cargo is carried in the hold, to 
remove a portion of the stanchions in order to enable the timber to 
be put in the hold. The captain claims that the charterer demanded 
that ail the stanchions should be removed, but I think that the évi- 
dence establishes that their demand was that the stanchions usually 
taken out in the case of such shipments should be removed. The proof 
shows that their removal does not afïect the stability of the ship, be- 
cause, when the hold is fully loaded, it is customary to insert wedges 
on top of the timber, thus affording a similar support to the beams 
which the stanchions formerly supported. If the captain needed to 
communicate with his owners, he should hâve done so at New Orléans, 
but in my opinion there was no necessity of communicating with his 
owners. The captain should hâve acted on his own knowledge of 
the usual course of business. He could hâve taken out the stanchions 
on the voyage before reaching Mobile, so as to hâve been ready to 
load as soon as he got there, and I think that therefore the charterer 
is entitled to compensation for the time lost after the ship reached 
Mobile before the stanchions were taken out. The libelant claims 
that the amount deducted by the charterer, $780.80, is excessive. It 
will be necessary, on various grounds, to hâve a référence to a com- 
missioner in this case, and the question what iS the proper amount to 
allow for such déduction may be referred to the commissioner. 

[2] 2. The libelant's claims to recover for damage to the steamer's 
bulwarks, tank top, hold ladders, and other hold fittings through the 
careless loading and discharge of heavy timber, and for demurrage 
during the repair of this damage, seem to me valid. The loading of 
heavy timber in the hold of a ship undoubtedly usually causes somè 
damage, but whatever damage is so caused should be paid for by the 
charterer. The question whethèr the amounts of $1,580,32, claimed 
for such damage, and $894.40, claimed for such demurrage, are cor- 
rect amounts may be passed on by the commissioner. 

3. The libelant's claim to recover surveyors' fées at Mobile, and 
other expenses in connection with the removal of the stanchions, 
amounting to $26.38, is in my opinion invalid on the same grounds as 
those stated in regard to the claim for time lost at Mobile through the 
removal of the stanchions. 

[3] 4. The libelant's claim for the amount deducted from charter 
liire for expenses paid by the charterer at Gulfport for unloading and 
reloading portions of deck cargo at Gulfport, and items connected 
therewith, amounting in the whole to $1,265.14, dépends, in my opin- 
ion, upon the question whether the owner or the charterer was in 
fault for the steamer's throwing ofï the timber on the forward deck 
when she started from Gulfport. I think that the captain was at 
fault in starting without lashing the timber on the forward deck, and 
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1 think that the charterer was in fault for loading the timber there. 
The subséquent events showed that with ail the timber on board the 
vessel was lacking in stability and was unseaworthy. The timber which 
was thrown off when the vessel started from Gulfport, of course, 
would not hâve been thrown ofif if it had not been put on. Having been 
put on, the fact that it was not properly lashed made it liable to fall 
off, but I think the instaÈility of the steamer made it, when it struck 
the bank, also liable to throw off the deckload. Upon the whole, 
my conclusion is that whatever expense was caused by that portion 
of the cargo which was on the forward deck being thrown overboard 
should be divided between the owner and the charterer. But, after 
the lumber was overboard, I think that it should not hâve been col- 
lected and taken down to Ship Island, and put on board at Ship Island, 
and that the party responsible for doing that, and insisting upon its 
being loaded at Ship Island, was the charterer's agent, Corry. When 
the ship arrived at Ship Island, the captain and his mate concluded 
that the steamer was too tender to take any more lumber on board, and 
the captain ordered the tug which had brought down the raft of lum- 
ber to take it back, and wrote to Corry, declining to hâve the lumber 
replaced on board on the ground that it would make the ship un- 
seaworthy. Corry, representing the charterer, however, insisted that it 
should be taken on board. He had a survey made, and the surveyors, 
in their survey, reported that it could be safely taken. Mr. Collins, 
a représentative of the underwriters, who at first agreed with the 
captain that it would be dangerous to take the lumber again on board, 
afterwards changed his mind, and gave his certificate of seaworthi- 
ness. Under those circumstances, the captain permitted the lumber to 
be replaced on the forward deck as it had been originally at Gulfport. 
When the loading was finished, the steamer had ' a deckload 15 feet 
high aft and 17 feet high forward. She had a list to port of 11 de- 
grees. From the time the steamer put to sea, the list steadily increased 
until about 24 hours after she sailed it had reached 24 degrees, and 
the steamer was in imminent danger of capsizing, and thereupon the 
captain jettisoned part of the cargo on the forward deck in order to 
save the ship and the rest of the cargo, and the lives of those on 
board. The weather was quiet. There was no cause for the vessel to 
hâve listed in such a manner except the fact that she had not suffi- 
cient stability when loaded with such a deck load. She was therefore 
not seaworthy when she started from Ship Island. Under thèse cir- 
cumstances, I hâve felt much hésitation in determining whether the 
fault for the vessel's sailing from Ship Island in an unseaworthy con- 
dition should be imputed wholly to the charterer, or should be charged 
in part to the captain. Ordinarily a captain is in fault if he puts to 
sea in a ship which he knows is unseaworthy, but the circumstances 
hère were peculiar. The charterer's agent was insisting that the 
steamer should take the fuU load which had been put on her at Gulf- 
port. The charterer's agent obtained a report of surveyors that the 
ship could take the load, and a certificate of seaworthiness from the 
représentative of the Insurance companies. If the captain under those 
circumstances had refused to take the fuU amount of cargo insisted 
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upon by the charterer's agent, the owner would probably hâve been 
held liable fôr his refusai to do so, upon the évidence of the survey and 
of the surveyors' certificate, and the captain charged with cowardice 
and unwillingness to do his duty. I think, under ail the circumstances 
of the case, the whole responsibility for the vessel's sailing f rom Ship 
Island in the unseaworthy condition in which she was should be 
charged against the charterer. The question vi'hether the various 
items, amounting to $1,265.14, alleged by the charterer to bave been 
paid, are correct may be passed on by the commissioner. If, in fact, 
less than $1,265.14 was expended by the charterer, the différence be- 
tween that amount and $1,265.14 should be recovered by the libelant. 

5. The amount due and paid to the cargo owners for the deck cargo 
iettisoned I think should be recovered in this case on the same ground. 
The steamer, when she sailed frora Ship Island, was unseaworthy be- 
cause she had on too heavy a deck cargo, and in my opinion the char- 
terer was responsible for that condition. The owner, therefore, had no 
défense to the claim of the cargo owner to the portion of the deck 
cargo jettisoned. I do not think that the judgment recovered in Eng- 
landi by the cargo owner against the libelant is technically conclu- 
sive upon the respondent. Notice of that suit was not given to the 
respondent until after the owner of the steamer had conceded his îia- 
bility in that suit, but I think that the évidence in this case shows that 
the libelant had no défense to that daim. As against the respondent, 
the amount allowed should be the actual amount due the cargo owners, 
and if, by reason of the litigation, that amount was neediessiy in- 
creased, the respondent should not be charged with such increase. 
The commissioner may pass upon the question whether the whole of 
the sum of $2,867.94, daimed by the libelant as the amount paid to 
the cargo owners, is properly chargeable against the respondent. 

6. I think that the respondent is liable for the expenses at New- 
port News in unloading and restowing the deck cargo, and for the sur- 
veys held by the charterer at Newport News. The commissioner 
should pass upon the question whether the sums of $783.25 and $125, 
cJaimed by the libelant, are correct. There is not sufficient évidence in 
the case to pass upon the question whether the claim of $17.56 for In- 
surance on the portion of the cargo dischargeable at Newport News 
is recoverable or not, and that question is referred to the commissioner. 

7. I think that the charterer should not be allowed any déduction 
for the 12 days alleged to hâve been lost at Newport News. What- 
ever time was lost there in excess of the time which would hâve been 
regularly occupied in taking on coal for the voyage to Aberdeen is, 
I think, chargeable to the charterer for having insisted upon the steam- 
er's being overloaded at Ship Island. The question whether the 
amount deducted, $2,078, is correct, may be passed on by the commis- 
sioner. 

8. The évidence is not sufficient to détermine whether the amount 
deducted for the alleged expense of average bond at Aberdeen, $111.- 
96, should be allowed, and that question is referred to the commis- 
sioner. 
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I think the cross-libel should be dismissed. The loss of freight on 
the part of the cargo jettisoned was due to the fault of the charterer 
in insisting on having too heavy a deckload put on the steamer. 

A deci'ee may be submitted in conf ormity with this opinion. 



HAMILTON V. SELIG. 
(District Court, S. D. New York. February 29, 1912.) 

1. CoKPDEATIO^'S (§ 253*) — lN.SOLVE:{Cr — STOCXilOLDEHS' LlABILITT — ASSESS- 

MENT JirDGMKKT — CoyC;LT;SIVENKSS. 

Laws Minn. 1809, c. 272, § 5, imposes a stoclîliolder's liability on stock- 
hoLders of business corporations, including stockholders wlio are liable 
to the corporation or Its creditors for, or ujjon, or growing ont of, or 
in respect to, stock or shares at any tiine held or owned by such .stock- 
holders, and Rev. Laws Minn. 1905, | 2804, prescribes that the transfer 
of stock shall not exempt a stockholder from liability on ail the indebt- 
edness existing at the tlme of the transfer. Held, that such liability was 
imposed on stockholders of an insolvent corporation who were such at 
the time remaining iudebtedness was created, though they transferred 
their shares prior to the institution of insolvency proceedirgs, and hence, 
not only the stockholders who were such at the date of such proceedings, 
but also the prior transferring stockholders, were eoncluded by a judg- 
ment in recelvershlp proceedings flnding that an assessment was neces- 
sary to pay the claims, and also by the included proposition that there 
were claims unpald whlch existed at the time of the transfer. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1024-1030 ; 
Dec. Dig. § 253.*] 

2. Corporations (§ 244*) — Stockholders' Liability. 

Under Rev. Laws Minn. 1905, § 2864, providiug that the transfer of 
corporate stock shall not exempt a stockholder from liability on ail the 
Indebtedness existing at the time of the transfer for which the stock- 
holder would otherwise be liable, a stockholder of a corporation belong- 
Ing to the class In which stockholders are subject to Personal liability 
takes his stock subject to a continuance of lils liability after a transfer 
in case there remain debts of the corporation incurred wliile he was a 
stockholder. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 980-977 ; 
Dec. Dig. § 244.* 

liability of transferrors and transférées of corporate .stock for a.ssess- 
ments, see note to Campbell v. American Alkall Co., 61 C. C. A. 322.] 

3. Corporations (§ 253*) — Insolvency— Receivehship Proceedings— Stock- 

holders' Liability — Enforcement — Jl'dgment. 

Laws Minn. 1899, c. 272, imposes a Personal liability for debts on 
stockholders of certain corporations for, upon, or growing out of, or in 
respect to, the stock or shares at any tlme held or owned by such stock- 
holders, and Rev. Laws Mhm. 1905, § 2864, déclares that the transfer 
of stock shall not exempt a stockholder from liability on ail the in- 
debtedness existing at tbe time of a transfer of his stock. Held that, 
where in recelvershlp proceedings an assessment was levied on trans- 
ferring as well as existing stockholders, the decree constituted a eon- 
clusive adjudication as agaliist transferring stockholders that there 
were debts of the corporation requiring an assessment of the auiouuc 
of the levy at tbe time of the transfer, so that, in an action to enforce 
the assessment, the recelver was not re(iulred to prove such fact; the 
words "persons liable as stoclvholders," as used in the decree levying the 

♦For other cases see same topic & § kumeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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assessment, ineluding persons who had transferred thelr stoct, and were 
subject to assessment as well as existlng stockholders. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1024-1030 ; 
Dec. Dlg. § 253.*] 

4i Corporations (§ 253*) — Stockholders' -Liabilitt—Conclusiveness of 
JuDGMEHTS— Collatéral Attack. 

Where a state court In receivershlp proceedings against a corporation 
had jurisdlction to make an assessment on stockholders, and to déter- 
mine as against stockholders who had transferred thelr stock prior to 
bankruptcy that debts created prlor to the transfer remained unpaid, 
whether the court erred In determining such question was not open to 
collatéral Inquiry in an action by the receiver to recover the assessment. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1024-1030 , 
Dec. Dlg i 253.*] 

At Law. Action by Charles E. Hamilton, as receiver of the Evans- 
Tohnson-Sloane Company, against Arthur L. Selig. Judgment for 
complainant. 

This Is an action against the défendant upon his statutory llabllity as a 
stockholder of Evans-Munzer-Plckering Company, a corporation organized 
under the laws of the state of Minnesota. The corporation was incorporated 
in April, 1902, and on May 10, 1904, its name was changed to Evans-John- 
son-Sloane Company. On April 23, 1902, the défendant purchased 50 shares 
of stock in the corporation of Evans-Munzer-Pjckering, whlch he sold on 
September 24, 1904, to one Max Meyer. On September 25, 1905, a pétition 
in involuntary bankruptcy was filed against the Evans-.Tohnson-Sloane Com- 
pany, after adjudication a trustée was appointed, and Its assets distributecl. 
Thereafter, on May 8, 1906, a créditer of the Evans-Johnson-Sloane Com- 
pany liled a bill lu the district court of Ramsey county, Minn., asking for 
the appolntment of a receiver against the Evans-Johnson-Sloane Company. 
On June 23, 1908, a receiver was appointed and the proceedings Instituted 
cohtcmplated by chapter 272, Laws of 1899, State of Minnesota, then con- 
tained In sections 3184-3190 of the Revised Laws of Minnesota for 1905. 
On April 20, 1907, the sald district court by a deeree in that action deter- 
mined and allowed daims against the corporation amounting in the aggre- 
gate to $146,169.51 as contained in the schedule of claims thereto annexed. 
This schedule set forth the names of ail the claîmants, the number of 
claims, the amount of the claims, exclusive of Interest, the amount of the 
interest of each claim, and the amount of each claim, ineluding interest. 
In the case of some of the claims it appears from this schedule that they 
were incurred prior to September 25, 190J, and that the intereist allowed 
was from a date prlor to that tlme. On July 6, 1906, the receiver ap- 
pointed in that suit, who is the plalntlfP in this action, filed his pétition, 
asking for an assessment upon the stock of ail existlng stockholders, of whom 
he alleged the défendant to be one. On the same date the district court 
of Minnesota ordered that notice should be given to ail such stockholders 
by publlshing the same in a daily newspaper In the county, and causlng e 
copy of the order to be malled to each of such stockholders and credltors, and 
thereafter, on September 4, 1906, the sald district court directed that an 
assessment equal to the par value of each share be made on each share and 
against the persons and parties Uable as stockholders of sald défendant cor- 
poration for, upon or on account of such shares, and that every person llable 
as such stockholder of the défendant pay to the receiver $100. This deeree 
contained the récital that it was made upon proof of due service and notice 
as preseribed in the pétition. 

In the trial of this action the plaintiff proved that the défendant pur- 
chased 50 shares of stock on the 23d day of Aprli, 1902, and sold it on the 
25th day of September, 1904. He then put in évidence of the judgment roll 
in the Minnesota suit, and rested. He dld not prove that the transfer of 
the défendant was made to avoid the llabllity of the owner. He dld not 

•For other cases see same topic & § nombek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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prove that any of the indebtedness existing at the tlme of the assessment 
by the Minnesota court existed on Septeuiber 25, 1904, except as the roU 
proved it in that suit. Both parties moved for a verdict. 

James E. Trask, for plaintif?. 
Abrain I. Elkus, for défendant, 

HAND, District Judge (after stating the facts as above). Two 
questions are raised by this action: First, whether the district court of 
Minnesota had jurisdiction to détermine not only the amount of the 
liability of a past stockholder, supposing that some of the debts an- 
tedated his transfer of stock, but, in addition, that some of the debts 
did in fact antedate that transfer; second, whether the suit in Min- 
nesota intended to conclude the défendant upon that question. 

[1] As to the first question, I do not doubt that the court had juris- 
diction. Since Bernheimer v. Converse, 206 U.S. 516, 27 Sup. Ct. 
755, 51 L. Ed. 1163, it must be accepted that for one who is a stock- 
holder at the time of the dissolution ail decrees in the parent suit are 
conclusive upon ail matters relating to the amount of, the propriety of, 
and the necessity for, the said assessment, and that section 5 of chapter 
272 of the Laws of 1899 is constitutional, and can be enforced as 
against such stockholders. The question in the case at bar is whether 
the statute has the same effect against one who has ceased to be a 
stockholder. Section 2864 of the Revised Laws of 1905 prescribes 
that the transfer of stock shall not exempt the stockholder from lia- 
bility upon ail the indebtedness existing at the time of the transfer. 
As to those, therefore, his relation to the corporation remains just as 
it did before the transfer. Section 1 of chapter 272 of the Laws of 
1899 includes stockholders who are liable to the corporation or its 
creditors "for, or upon, or growing out of or in respect to the stock 
or shares at any time held or owned by such stockholders," clearly con- 
templating others than présent stockholders. 

[2] Moreover section 2864 was, in substance, in existence when 
Selig took his stock. Therefore he took it subject to a continuance of 
his liability after a transfer, and it begs the question to say that he had 
severed his connection with the corporation in 1904. The statute says 
quoad then existing indebtedness he did not. This being so, he was as 
much and as little subject to the estoppel of a judgment as a stock- 
holder who remained such. The measure of his liability was dif- 
férent, but that is only a guide to the court which makes the assess- 
ment, and cannot be thought to limit its power to détermine the 
amount. Otherwise, the whole assessment would be tentative as 
against a past stockholder, which cannot be the law, though the de- 
fendant seems to urge it in his brief. The theory of the estoppel of 
the judgment against the corporation upon the stockholder dépends 
wholly upon his voluntary association of himself with the incorporc.- 
tors by the act of taking stock. Whatever be the contract which he 
makes at that time, it is held to make him privy to a détermination of 
the corporate assets, the deficiency, and the propriety of an assess- 
ment against him. Now there is no conceivable reason, at least that 
I can see, why a stockholder who remains liable for a portion only 
of the debts, if there are such debts, should not be bound, while a 
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stockholder who is liable for ail debts, if there are aiiy debts, should be 
bound by such a détermination. Each is no doubt possibly subject 
to assessment when he is not liable at ail, for the existence of debts 
is a condition to bis liability, but it is no more so in one case than in 
the other, and the theory so far as it is developed, thaï each is con- 
cluded by bis consent in respect of the amount and existence of corpo- 
rate debts, applies equally to each. There seems to me to be no possi- 
ble principle which justifies saying that the past stockholder cannot 
be concluded by a détermination' that some of the indebtedness was 
in existence at the time of bis transfer, provided the statute when he 
bought bis stock said that a transfer should not exempt him. I do 
not, therefore, think that the court lacked jurisdiction to conclude the 
défendant merely because he had sold bis stock. 

The more important question is whether the statute permitted, and 
the decree in the parent suit intended, to include among those liable 
as stockholders ail who had transferred their stock. The decree of 
July 6, 1906, foUows the language of the statute ipsissimis verbis. It 
lay? an assessment upon each share of stock and upon each person 
liable as a stockholder, and then it provides "each and every person 
liable as such stockholder of said défendant pay" the receiver $100 
for each share of stock upon which he is liable as a stockholder. The 
interprétation of this decree in Hamilton v. Levison was too broad, 
for it did not meân to lay an assessment upon every person named in 
the schedules for the number of shares set opposite his name. That 
language, however, was irrelevant to the décision in that case, because 
it^ was proved that Levison was i a stockholder, and that there were 
of the debts in existence at the time the suit was instituted some 
which antedated his transfer. It was proved, therefore, in that case 
dehors the record under any construction that he was a person liable 
as a stockholder. The défendant in this case urges, however, that, 
although it bas been proven that he was a stockholder, this did not 
make him liable as such without the added proof that some of the 
existing debts antedated bis transfer, or, in the alternative, that his 
sale was for the purpose of avoiding his liability. I hâve already de- 
cided that the absence of such proof did not prevent the jurisdiction of 
the court, provided the statute meant to give it and the court meant 
to exercise it. There can be np doubt that, provided the défendant was 
within the class indicated by the decree, he cannot now question the 
fact that the debts for which he was liable would require a full as- 
sessment upon him and his shares. 

[3] The sole question, therefore, narrows to this: Was it necessary, 
in order to bring him within the terms of the decree, that the plain- 
tifï should show the existence of soine of the présent indebtedness at 
the time of this transfer? This question in turn dépends wholly upon 
the meaning of the phrase, "persons liable as stockholders." A past 
stockholder is liable as a stockholder for ail past debts. Gunnison v. U. 
S. Investment Co., 70 Minn. 292, 73 N. W. 149. He is among the 
class, therefore, of those "liable as stockholders," at least in some 
cases. It is urged that his liability is conditional upon the existence 
of past debts, and this is true, but, as I bave already shown, the same 
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thing is true of the liability of présent stockholders, for they are liable 
only in case of the présent existence of some debts. Why should the 
v/ords be construed conditionally in one case, and not in the other, 
when a similar fact, as one chooses to take it, is equally a condition or 
a Hmitation upon the Hability itself ? Furthermore, consider the pur- 
pose of the statnte itself which was to adjust the burdens equitably be- 
tween ail those who must in the end bear them. Such an adjustment 
was inevitably subject to defeat in case the court mistook those who 
were or had been stockholders, for the acceptance of stock was a con- 
dition of any jurisdiction, and for that reason the decree would foUow 
the limitation of jurisdiction by assessing those only who are liable as 
stockholders. It would hâve been idle to make the decree speak more 
broadly than the jurisdiction of the court extended ; on the other hand, 
the suitmight fail in its purpose of an équitable adjustment if it sub- 
jected its calculations to any more chances than were necessary. The 
court's duties were to détermine the indebtedness and the assets of 
the corporation, and to apportion the deficiency upon ail those stock- 
holders liable who were financially responsible in proper proportions. 
As the assessment was necessarily somewhat provisional, the court 
might return to the stockholders any surplus. To subject its as- 
sessment to the chance of defeat in case the receiver did not prove 
dehors the record the existence of some indebtedness at the time of 
the transfer of a past stockholder would be unnecessarily to introduce 
a serious élément of uncertainty into its calculations. The nature of 
the undertaking required as much certainty as was compatible with the 
power of the court, which included ail the facts other than those upon 
wdiich its jurisdiction depended ; that is to say, ail facts except wheth- 
er the person assessed had ever actually accepted the stock, together 
with the Personal défenses mentioned in Great Western Telegraph Co. 
V. Burnham, 162 U. S. 339, 16 Sup. Ct. 850, 40 L. Ed. 991, and Straw, 
etc., Mfg. Co. V. Kilbourne, 80 Minn. 125, 83 N. W. 36, which clearly 
could not be ascertained in advance. At least it is not to be supposed 
that the court only intended to make recovery conditional upon re- 
proving a fact which it had already found, and necessarily found, and 
upon which its jurisdiction was not dépendent, a fact, moreover, which 
concededly need not be reproven as against the great mass of stock- 
holders. I do not rely in this conclusion on the change in section 
3186, which seems to me hère inapplicable. 

I therefore think that by the term "persons liable as stockholders" 
the court meant to assess ail those who should be shown to be holders 
of stock at the time of the decree, or to bave held stock theretofore, 
and to leave open only that fact, the extent of their holdings, and the 
Personal défenses above mentioned. Whether the court in fact was 
wrong in assessing the défendant for the f ull amount of the shares 
because of the indebtedness existing at the time of the transfer is not 
a question now open for discussion, under too obvions principles. 

[4] Nor need I consider whether the basis of the détermination was 
that the prior debts needed his contribution, or that his transfer was 
not bona fide. Given jurisdiction and the actual détermination, the 
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course of reasonîng by which the resuit was reached îs not open for 
collatéral inquiry. 

The remaining question relates to the statute of limitations, which 
I hâve not examined, because I regard myself as concluded by Bern- 
heimer v. Converse, supra. Whether the Suprême Court was in er- 
ror in regard to the décision of the Court of Appeals is not a ques- 
tion which is open before me, because the disposition of that case 
required that décision, and it is authoritative upon me. If the de- 
fendant wishes in this case as was donc in Bernheimer v. Converse to 
raise the question of the constitutionality of the statute, as I hâve in- 
terpreted it, he may do so, and the question can go directly to the 
Suprême Court where that matter may then be reargued in the light 
of the décision of the Court of Appeals of the state of New York. 
I therefore will direct a verdict for the plaintiff for the sum of $5,000, 
with interest and costs. 



CHINN T. FOSTEB-MILBURN CO. 
(District Court, W. D. New ïork. March 7, 1912.) 

1. Courts (§ 344») — United States Couets—Jueisdiction— Service of Pro- 

CESS. 

A fédéral court does not acqulre jurlsdlctlon over a forelgn corpora- 
tion unless It Is served wlth process within the jurlsdlctlon of the court 
and Is doing business within the state, unless there Is walver by gênerai 
appearance or otherwlse of want of due process. 

[Ed. Note. — For other cases, see Courts, Cent Dig. $ 917 ; Dec. Dlg. 
S 344.*] 

2. CoEPOEATlONs (§ 668*) — Process — Service — Hetuen — EviDEtjcE. 

A return of service of summons on a forelgn corporation sued In a 
state court, which récites the dellvery of a true copy on the managing 
agent of the corporation found In the county, that such managing agent 
was the only agent of the corporation in the county, that the corpora- 
tion is a nonresldent, and that none of its principal offleers réside In 
the state, and that ail of the offleers exceptlng the managing agent 
are absent from the state, Is prima facie évidence of légal service. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2603-262T ; 
Dec. Dis. § 668.» 

Service of process on forelgn corporation, see notes to Eldred v. Amer- 
ican Palace Car Co., 45 C. C. A. 3 ; Cella Commission Co. v. Bohlinger, 78 
C. C. A. 473.] 

3. Jtjdgment (I 828*) — Foreign Judoments— Conclusiveness. 

Where a foreign corporation sued in a state court moved to quash 
the service of summons on the ground that It was not doing business In 
the state, and that the process was not served on an agent representlng 
It in its business, and submitted affldavits in opposition to the return 
of service, establlshlng prima fade évidence of légal service, the dé- 
cision of the state court that it acquired jurlsdlctlon over the foreign 
corporation by reason of the service was conclusive on the corporation, 
and it could not relltigate the question in an action in the fédéral court 
on the judgment rendered against it by the state court. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. §§ 1504-1509, 
1515; Dec. Dig. § 828.* 

Conclusiveness of judgment as between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 O. C. A. 478; 
Union & Planters' Bank v. City of Memphls, 49 C. C. A. 468.] 

'For other cases see same topic & i numbkb in Dec. & Am. Digs. 1907 to date. & Rep'r Inâeneu 
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4. JUDQMENT (§ 818*)' — CONCLUSIVENESS— FULL FAITH AND CREDIT. 

ïhe rule that the full faith and crédit clause of Const. art. 4, § 1, doea 
not require the aeceptance of the record of judgment as conclusive on 
the facts necessary to give jurlsdictlon to a state court, and that such 
judgment may be attaeked on jurlsdlctional grounds, and that the jurls- 
dictlon of the State court over the person or subject-matter Is always 
open to question, appUes only to cases where the nonresldent défendant 
In the state court was iiot served wlth sumnions, and dld not appear or 
walve the defect lu service. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §i 1458-1481; 
Dec. Dlg. § 818.* 

Glving full faith and crédit, jurisdiction of fédéral court, see note, 
Balley v. Mosher, 11 O. C. A. 318.] 

5. Courts (§ 374*) — United States Coubts— State Laws as Rules of Dé- 

cision. 

ïhe rule of law of a state that a spécial appearance to quash service 
of sumnions is converted into a gênerai appearance and a waiver of the 
defect of service where an appeal is taken by défendant foUowlng trial 
on the merits must be taken as the law in au action in the fédéral court 
on a judgment rendered by a state court against a nonresldent défendant 
who successfully appealed from a former judgment agalnst hlm after a 
trial on the merits after the refusai to quash the service of summons, 
and the fédéral court must render judgment on the judgment rendered 
by the state court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 981, 982; Dec. 
Dlg. § 374.* 

State laws as rules of décision in fédéral courts, see notes to Wilson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 0. C. A. 553.] 

6. Constitutional Law (§ 309*) — Due Process of Daw. 

The rule adopted by the hlghest court of a state that a spécial ap- 
pearance to quash service of summons on a nonresldent is converted into 
a gênerai appearance and a waiver of defects of service where an ap- 
peal is taken from an adverse judgment, following a trial on the merits, 
does not deprive a nonresldent défendant appeallng from an adverse 
judgment of a state court after specially appearlng to quash service of 
process of due process of law. 

[Ed. Note. — For other cases, see Constitutional Law, C«nt. Dlg. §§ 929, 
930; Dec. Dig. § 309.*] 

At Law. Action by John P. Chinn against the Foster-Milburn Com- 
pany. Judgment for plaintiff. 

Willard H. Ticknor, for plaintiff. 

Rebadow & Ladd (Adolph Rebadow, of counsel), for défendant. 

HAZEL, District Judge. This an action brought in the district of 
which the défendant corporation, a citizen of this state, is a résident, 
and wherein it is engaged in business, to recover a judgment on a 
judgment of $2,000 rendered in favor of the plaintiff, a citizen of the 
state of Kentucky, by the circuit court of Mercer county, Ky. The dé- 
fense is that the judgment was and is null and void, in that the court 
was without jurisdiction of the person of the défendant, and specifically 
that the record of the judgment upon which the plaintiff relies does 
not show that the défendant, a nonresldent of the state of Kentucky 
when the service was made, was engaged in business in that state, and 
also that the return of the sheriff on its face shows that service of the 
summons was not made upon such a person as was required by law. 

•For other cases see same topic & § numbee in Dec. & Am. Digs, 1907 to date, & Eep'r Indexes 
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The parties ,by agreement waived trial by jury, and, after hearing the 
arguments on the briefs submitted and after considération thereof, the 
court now renders its décision. As preliminary to the contentions of 
the défendant, it is necessary to set out the procédure in the first action 
resulting in a judgment against the défendant. The sherifï of Mercer 
county who served the summons originally made the following return : 
"Executed by delivering a true copy of the withln summons to J. E. Mon- 
roe the cMef agent of the défendant in Mercer county, this 24th day of 
June, 1907." 

A motion to quash on affidavits controverting the return was duly 
made on the grounds that service was not had on a proper représen- 
tative of the défendant, and that it was not engaged in business in the 
state of Kentucky. The sherifï was permitted by the court to amend 
his return to read as f ollows : 

"Executed this summons by delivering a true copy thereof to J. E. Mon- 
roe, the managing agent of the défendant found In Mercer county, Kentucl^y ; 
said Monroe being the only agent of the défendant found in Mercer county, 
the Poster-Milburn Company having no président, or vice président, or sec- 
retary, or librarian, or cashier, or treasurer, or clerk, or other managing 
agent than the said J. E. Monroe in Mercer county, Iventucky, the sald de- 
fendant, the Foster-Mllburn Company, being a nonresldent of the state of 
Kentucky, and none of the offleers above named réside in Kentucky, and ail 
of the said officers named, except the said J. K. Monroe, are now absent 
from the state of Kentucky. This June 24th, 1907." 

And thereupon the motion to quash was denied. A pétition for re- 
raoval was then filed to the United States District Court for the East- 
ern District of Kentucky, but the pétition was disallowed with leave 
to the défendant to appeal, and at the same time the défendant was 
required to answer before December 15th next ensuing. Later, the 
appeal not having been perfected, its answer reciting its objection to 
the jurisdiction of the court and to the merits was filed. The next step 
was to move the court to do nothing further in the action on the 
ground of removal to the United States Circuit Court ; but on Feb- 
ruary 8, 1908, on motion of the plaintifï, the cause was remanded to 
the state court. A demurrer was next interposed to the pétition which 
was also overruled, and afterwards an amended answer to the mer- 
its was filed saving, as far as possible, the question of the jurisdiction 
of the court. On May 22, 1908, the trial was had and verdict ren- 
dered by the jury for the plaintiff in the sum of $2,500. A motion 
for a new trial being denied, the case was appealed to the Court of 
Appeals, and subsequently the judgment was reversed on errors com- 
mitted on the trial, A motion was again made just prior to the second 
trial to dismiss the action on the jurisdictional ground, but it was de- 
nied and the trial proceeded; the jury rendering a verdict for the 
plaintiff in the sum of $2,000. Thereupon defendant's motion for a 
new trial was denied by the court, and a second appeal taken to the 
Court of Appeals solely from the order denying the motion to quash 
the service of summons ; but the Court of Appeals afhrmed the judg- 
ment, and held that by appealing the défendant waived the spécial 
objection to the service, and submitted itself to the jurisdiction of tlie 
court. The judgment is res adjudicata, and the validity of the service 
cannot be relitigated in this court. 



CHINN V. POSTKR-MILBURN CO. 161 

[1] It is well settled by a long line of cases in the fecîeral courts 
that, in order to confer jurisdiction upon a fédéral court over a foreign 
corporation, the latter must be properly served with process within the 
jurisdiction of the court, and must be doing business within the state, 
unless there was a waiver, by gênerai appearance or otherwise of the 
want of due service. Goldey v. Morning News, 156 U. S. 520, 15 Sup. 
Ct. 559, 39 L. Ed. 517; St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 
354, 27 L. Ed. 222; Barrow S. S. Co. v. Kane, 170 U. S. 100, 18 Sup. 
Ct. 526, 42 ly. Ed. 964; Penna. Lumbermen's Mutual Pire Insurance 
Co. V. Meyer, 197 U. S. 407, 25 Sup. Ct. 483, 49 h. Ed. 810. . 

[2, 3] This court is not called upon in this action to décide whether 
the défendant was doing business in the state of Kentucky within the 
judicial décisions of the fédéral courts, and whether the process was 
served upon an agent or officer representing the corporation in its 
business. The return of the sheriff was prima facie évidence of légal 
service, and the Mercer Circuit Court, having considered the opposing 
affidavits of the défendant, manifestly decided as a fact that the service 
was upon an agent of the défendant or a preson in charge of its busi- 
ness at the place where the cause of action arose. Bragdon v. Perkins- 
Campbell (C. C.) 82 Fed. 338; Phelps et al. v. Mutual Reserve Fund 
Life Ass'n, 112 Fed. 453, 50 C. C. A. 339, 61 L. R. A. 717; Thomas v. 
Virden, 160 Fed. 418, 87 C. C. A. 370. 

In Thomas v. Virden, supra, the plaintifï in error was sued in Flori- 
da where a judgment was recovered against him, and later the judg- 
ment was sued upon in this district. Thomas contended that he was 
not concluded by the judgment because he had never personally ap- 
peared in the action or authorized any one to appear for him. The 
record showed an appearance on bis behalf by lawyers employed by an 
agent, but he undertook to show that the appearance and intervention 
were without his authority. The Circuit Court of Appeals for this 
circuit held that in an action on the judgment it could be shown that 
the appearance was without authority from the défendant in the ac- 
tion, but as the dispute in relation to appearance had been determined 
by the court in Florida, which had jurisdiction of both the parties and 
the subject-matter, though Thomas was not personally served with the 
summons, the order of the court holding the appearance regular was 
binding upon him, and the foreign judgment was res adjudicata. This 
case strengthens the view already expressed that, where there is a 
dispute between the return of the sheriff showing a proper service, and 
affidavits in opposition showing irregularity in the service, the décision 
of the court is binding, and cannot again be litigated in an action to 
recover on the judgment. 

[4] It is true, as ably contended by counsel for the défendant, that 
the "full faith and crédit" clause of the Constitution (article 4, § 1) 
does not require the acceptance of the record of judgment as conclu- 
sive upon the facts necessary to give jurisdiction to a state court, and 
that such a judgment may be attacked on jurisdictional grounds ; and 
also that the jurisdiction of a state court over the person or subject- 
matter is always open to question. St. Clair v. Cox, supra ; Thomp- 
son V. Whitman, 18 Wall. 457, 21 L. Ed. 897; Pennoyer v. Neff, 95 U. 
195 F.— 11 
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S, 714, 24 Iv. Ed. 565 ; Grover & Baker Machiné Co. v. Radcliffe, 137 
U. S. 295, 11 Sup. Ct. 92, 34 h. Ed. 670; In re Kimball, 155 N. Y. 68, 
49 N. E. 331. But this broad rule, as a careful reading of the adjudi- 
cations will show, has application only to cases where the nonresident 
was not served with summons, and did not appear or waive the def ect 
in service. 

[5] Défendant further contends that illegality in the service of pro- 
cess by which the action is commenced is not waived by answering to 
the merits after interposing a spécial appearance objecting to the ju- 
risdiction of the court. With this contention as a gênerai proposition 
I am in complète accord. But the rule in Ohio and in Kentucky re- 
lating to spécial appearances to the jurisdictiDn of the court is other- 
wise, and it has repeatedly been judicially decided by the Court of Ap- 
peals of the state of Kentucky that a spécial appearance to quash serv- 
ice is converted into a gênerai appearance and a waiver of the irregu- 
larity or defect of service if an appeal is taken following trial upon 
the merits. Grâce v. Taylor, 4 Ky. 430 ; Graves v. Hughes, 7 Ky. 84. 
In Louisville R. R. v. S. D. Chesnut, 115 Ky. 43, 72 S. W. 351, the 
court, reaffirming its prior décisions, says : 

"After Its objection to the process was overruled the défendant filed an 
answer to the merits. There was a trial and a judginent on the whole case. 
From this .iudgmeut the appeal before us is prosecuted. It wlU therefore 
be before the lower court on the merits when the action is returned to the 
lower court." 

In the case at bar on the reversai by the Court of Appeals of the 
judgment rendered on the first trial and in answer to the contention 
by counsel for the défendant that the service of the summons was illé- 
gal, it was said in the opinion : 

"If an appeal is to a reviewing court, it Is a gênerai appearance in the 
sensé that, on reversai and remand to the trial court, défendant is in court 
for the purpose of further proeeedings, without any further steps to brlng 
him into court, even though the judgment was reversed on the ground that 
the trial court had no jurisdiction of the person of the défendant." 

Such prescribed rule having been in force in Kentucky for many 
years, the controversy relating to improper service must be regulated 
and controlled by it. Whatever the law was in the state of Kentucky 
must be taken as the law in a collatéral action to recover on the judg- 
ment, and this is so even though this court would deem itself bound to 
apply a différent rule were it not for such judicial décisions. Hanley 
V. Donoghue, 116 U. S. 1, 6 Sup. Ct. 242, 29 L. Ed. 535; Chase v. 
Curtis, 113 U. S. 452, 5 Sup. Ct. 554, 28 L. Ed. 1038. While thèse 
cases arose on différent facts, the principle announced by them is not 
inapposite. 

The défendant, indeed, argues that from the beginning its appear- 
ance in the action was spécial, that it was insistent that the summons 
was not lawfully served, that motions were made to quash, and that 
at ail stages the question of jurisdiction was reserved; but, according 
to the décisions of the highest courts of the state of Kentucky, thèse 
acts were wholly inconsistent with its plea to the merits and appeal 
for the correction of the judgment. The défendant was not compelled 
to appear and answer. It possessed no property in Kentucky subject to 
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levy and attachment. But, having elected to conduct the litigation to 
its finality in that state, the défendant must now yield, as the rule of 
comity and the proper administration of the law require this court to 
hold that due process of law has not been denied. Jones v. Jones, 36 
Hun (N. Y.) 418. The défendant cites Central Grain & Stock Ex- 
change V. Board of Trade, 125 Fed. 463, 60 C. C. A. 299, in support 
of the contention that jurisdiction cannot be conferred by a mère ap- 
peal to a higher court in a case wherein the objection had been taken 
by spécial appearance, but that case was originally brought in a fédéral 
court where the right to object to the jurisdiction, if made by spécial 
appearance, is not waived by subséquent appeal. 

[6] There are numerous other cases cited by the défendant, among 
them Harkness v. Hyde, 98 U. S. 476, 25 L. Ed. 237, but they are 
ail distinguishable ; and I think it may safely be held that the right 
of the highest court of Kentucky to make a rule whereby a spécial 
appearance to question the jurisdiction of the court upon appeal after 
trial on the merits is converted into a gênerai appearance is beyond 
c[uestion or doubt. For instance, in Harkness v. Hyde, supra, the de- 
fendant was not served with process within the territorial jurisdiction 
of the court. The sherifï served the summons on an Indian réservation 
outside of his bailiwick, and the court held that such an illegality in 
service was not waived by answering to the merits after making a 
spécial appearance and objecting to the jurisdiction of the court. The 
opinion of the court is wholly predicated upon the fact that the pro- 
cess was served outside of the jurisdiction of the court. Such was not 
the case hère. 

It is well settled that a statute providing that a motion to quash 
service of a summons or citation shall be deemed a gênerai appear- 
ance for ail purposes is a valid and constitutional enactment. Mays- 
ville V. Bail, 108 Ky. 261, 56 S. W. 188 ; York v. Texas, 137 U. S. 
15, 11 Sup. Ct. 9, 34 L. Ed. 604; Southern Pacific Co. v. Denton, 146 
U. S. 208, 13 Sup. Ct. 44, 36 L. Ed. 942; Mexican Cent. Ry. v. 
Pinkney, 149 U. S. 194, 13 Sup. Ct. 859, Z7 L. Ed. 699 ; Caskey v. 
Chenoweth, 62 Fed. 712, 10 C. C. A. 605 ; Kauffman v. Wooters, 138 
U. S. 285, 11 Sup. Ct. 298, 34 E. Ed. 962. In York v. Texas, supra,, 
the service of process was conceded to be a nullity, but the Suprême 
Court, though apparently criticising the statute, upheld it, and said : 

"The State bas full power over remédies and procédure In its own courts, 
and can make any order it pleases in respect tbereto, provided that sub- 
stance or right is secured witbout unreasonable burden to parties and liti- 
gants." 

True, there is no statute in Kentucky containing a similar provision. 
Nevertheless the judicial décisions of the Court of Appeals hâve the 
force of law, and must be given the same effect as though the Légis- 
lature of the State had enacted them into the statute law of the state. 

My conclusions therefore are, first, that, inasmuch as the défendant 
corporation appeared and challenged the jurisdiction of the court and 
took issue upon the return of the sherifif, the décision of the Mercer 
Circuit Court cannot be revised or corrected by this court; and, sec- 
ond, that by answering to the merits and appealing from the judgment 
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tô the Court 6î Appeals of Kentucky the défendant submitted to the 
j urisdiction, and is now estopped from questioning the'validity of the 
judgment. 

The plaintifï is entitled to judgment as demanded in the complaint, 
with costs. 



: STUDBBAKER v. SALINA WATERWORKS CO. 
(Distriet Court, D. Kansas, First Division. Aprll 3, 1912.) 

' ' ' ' No. 1,217. 

Removal OF Causes (§ 86*)— Amount in Conteoveesy— Sufficiency of Al- 
légations. . ' 

XVhere it was alleged in a pétition for removal filed by 'a water Com- 
pany that the suit Involved the right of défendant under its franchise 
to establlsh a meter .service and charge meter rates to its customers, and 
that the value of such ^ rlght exceeds : $2,000, exclusive of interest, and 
çosts, *hieh allégations are not denied, the value of such rir-ht of dé- 
tendant, and not that of ■ oomplainant sought tO be enforced, must be 
taken as that Involved, and on the record the cause is removable. 
. [Ed. Note. — For otlier cases, see Removal of Causes, Cent. Dig. §§ 
,132,166-179; Dec. Dlg. § 86.*] 

In Equity. Suit by W. G. Studebaker against the Salina Watér- 
works Company, remoVed into the Circuit Court for the Kirst division 
of the district of Kansas, by opération of law into the District Court, 
and heard- on motion to remand to state court. Motion denied. 

Thos. L,. Bond and H. C. Tobey, of Salina,' Kan., for plaintiff. 
Harkless & Histed, of Kansas City, Mo., for défendant. 

POLLOCK, District Judge. This suit was brought by complaîn- 
ant in the state court to secure injunctive reUef against défendant, 
restraining it from cutting off'his water service threatened by défend- 
ant because of complainant's refusai to pay for metered water service 
•furnished him by défendant company under its rules and régulations 
in force in the transaction of its business affairs. Défendant has re- 
moved the case into this court. Complainant moves to remand. 

The requisite diversity of citizenship exists between the parties to 
confer j urisdiction on this court. The ground of the motion to re- 
mand is want of sufficient amount in controversy to confer jurisdic- 
tion on the court. The pétition filed in the state court by complain- 
ant avers: 

"Said corporation (meaning défendant) claims to hâve a franchise from the 
city of Salina authorizing it to furnish water to the résidents of said city 
and claims such right under and by virtue of Ordlnance No. 372 adopted by 
the mayor and council of the city of Salina on the 20th day of March, 1883. 
Under said ordlnance said défendant and its predecessors hâve constructed 
a System of waterworks in said city, and hâve for many years been furnishing 
water to said city of Salina and the inhabitants thereof." 

In the pétition for removal filed by défendant, it is charged, as fol- 
lows : 

"That said suit is of a civU nature, wherein is involved the question of 
the right of your petitioner to establlsh and maintain in the opération of 

•For other cases see same toplc & § numbeh in Dec. & Am. Diga. 1907 to date, & Rep'r Inâexea 
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Its waterworks plant in the city of Salina, a metered service and to charge 
a meter rate tlierefor, and tliat tlie amount and value in controversy in this 
action exceeds, exclusive of interest and costs, thé sum of two thousand ($2,- 
000.00) dollars." 

The motion to remand reads : 

"Now cornes the said plaintiff, and moves the court to remand tlils suit 
to the district court of Saline county, Kan., from which court it was at- 
tempted to be removed for the reason that tliis suit does not really and sub- 
stantially involve any dispute or controversy properly within the jurisdic- 
tion of this court, and this court has no Jurlsdiction of this suit under said 
attempted removal." 

It is manifest such motion merely searches the record. It contains 
no déniai of any matter well pleaded in the pétition for removal. 
Hence, taking the averments of the pétition filed in the state court, 
together with the allégations of the pétition for removal, which stand 
confessed for w^ant of answer, plea, or other proper déniai thereof, 
the case presented is one in which there is involved the right of de- 
fendant Company to transact its business affairs, as by it attempted in 
this case, with ail its customers in the city of Salina, and the value 
of this right, and not the amount demanded of complainant is the 
subject-matter involved in the controversy with complainant. The 
value of this right défendant allèges to be in excess of the amount 
necessary to confer jurisdiction on this court. Hence, as the alléga- 
tion of amount in controversy stands admitted for want of déniai, 
under repeated adjudications of the fédéral courts, this court has ju- 
risdiction of the controversy. Ilunt v. N. Y. Cotton Exchange, 205 
U. S. 333, 27 Sup. Ct. 529, 51 L. Ed. 821; Larabee v. Dolley (C. 
C.) 175 Fed. 365, and cases there cited ; State of Ark. v. M., K. & 
T. Coal Co. (C. C.) 96 Fed. 353; Texas & Pacific Raiiway Co. v. 
Kuteman, 54 Fed. 547, 4 C. C. A. 503 ; South Dakota v. C. M. & St. 
P. Ry. Co., 141 Fed. 578, 73 C. C. A. 176; Amelia Milling Company 
V. Railroad (C. C.) 123 Fed. 811. 

The motion to remand must be overruled. 

Complainant is required, if so advised by his solicitors, to recast 
his bill in this case by the May rules of this court. It is so ordered. 



TUCKER V. KIIiKHAM. 

{District Court, D. Connecticut. March 22, 1912.) 

Ko. 1,663. 

Shipping (§ 54*) — INJUBY TO Babge in Dock— Liabiuty. 

A libel in tort by the owner of a barge aguinst the charterer to recover 
for an injury to the barge, alleged to hâve been caused by the négligence 
of respondent in not having the bottom of his doclî where she discharged 
in a fit and proper condition and not notifying libelant of the dangers 
there existing, held not sustained by the évidence, from whieh it ap- 
peared that libelant knew that the barge must lie on the bottom at low 
water, that the bottom of he dock was smooth and in proper condition, 
and that the injury was caused by the barge being caught at low tide 



•For oOier cases see aame topic & § numbeb ia Dec. & Am. Digs. 1907 to date. & RepT Indexes 
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with one sîde over an undredged bank at some distance from the wharf, 
of whlch the master had been repeatedly warned. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 219-221; Dec. 
Dig. § 54.*] 

In Admiralty. Suit by Bernard Tucker, as owner of the barge 
Safety, against Thomas A. Kirkham, and cross-libel against libelant. 
Decree for respondent, and cross-libelant. 

James D. Dewell, Jr., and Avery f. Cushman, for libelant. 
Marsh, Stoddard & Day, for respondent and cross-libelant. 

PLATT, District Judge. Let us fîrst get the issues firmly fixed in 
our minds. The libel is stated by the proctors who framed it to be 
"in a cause of tort," so that it is in no sensé founded upon a breach 
of contract. Paragraph 3 allèges in substance that the libelant's barge 
Safety sailed in tow under a charter party between libelant and re- 
spondent; that she went to respondent's dock at Bridgeport, getting 
there at about 10:30 a. m., on November 14, 1909; that up to the 
time of the in jury she was tight, staunch, seaworthy, well manned, 
appareled, and equipped ; that by the charter party sufficient water 
was guaranteed the barge "to and at" the respondent's wharf ; that 
she was found to be leaking before her discharge was completed; 
that while unloading, owing to "lack of water at said dock and landing 
place," she rested on the bottom at low water; that the dock had 
"many uneven and rough places on the bottom" ; and that the "un- 
evenness of the said bottom of the landing place" produced the in- 
juries later stated in détail. 

The gist of the action is in paragraph 4, which I will insert Ver- 
batim : 

"That the said Injuries were loUollv caused by the négligence and want 
of care on the part of the respondent, In not havlng the fied or tottom of 
his said landing place In a fit and proper condition to recelve your libelant's 
barge Safety and the cargo thereon laden. That the said respondent well 
knew the condition of the hed or 'bottom of said dock and landing place, 
but failed to notlfy your libelant or the master of the said barge Safety 
of the cUmgers there eooisting, and that the libelant or the master of the 
said barge had no knowledge of said conditions previous to the aforesaid 
Injury, and that th« respondent is in fault in the particulars above named." 
(Italics are mine.) 

The respondent dénies the material allégations of the libel, and 
says that whatever damage the barge suffered while unloading was 
due solely to the négligence of the libelant and his agents. In his 
cross-libel, he sets forth that the master reported to him that the 
barge was leaking badly and asked him to employ such help as was 
needed to save the barge. This he did, at an expense of $100.60, 
which the original libelant, by his agent, approved and directed him 
to pay, promising to repay the same to him at once. Thèse injuries 
were the ones caused by the négligence of original libelant, for which 
damages are sought in the cause of tort. 

An examination of the proofs presented by each party, directed to 
the issues which they themselves framed, show several interesting 

•For other cases see same topio & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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things. In the first place, there were no uneven or rough places on 
the bottom of the respondent's dock or landing place ; on the contrary, 
the whole bottom was sandy, covered with some mud, and sloped off 
gradually into the deeper water. At low water the barge was bound 
to rest on the bottom and slide away from the edge of the dock ; but 
at high water she would again float, and could be brought up again 
to the dock, so that unloading might go on. If this had been ail, there 
would hâve been no difficulty in discharging the cargo, without harm 
to the barge. Then, again, there was, except by indirection, no char- 
ter party between libelant and respondent. The charter party was 
originally entered into by libelant with the I. P. Thomas & Sons Com- 
pany. After numerous letters and much negotiation, the respondent 
signed the document. His letters to Mr. Jones of the I. P. Thomas & 
Sons Company are objected to, because they are statements by a 
party to his own agent, and because they tend to vary the terms of a 
written instrument. 

The first objection is futile, because Jones read them to libelant, 
who was seeking information about respondent's dock. The second 
objection is unsound, because, as I learn from the proofs on the trial, 
they tell the truth about the condition of the water at the dock and 
show that the indefinite expression "sufificient water guaranteed" could 
not hâve meant in libelant's mind, in the day and time of it, what his 
proctors now seek to read into them. Respondent's letters, coupled 
with the testimony given by Jones in his déposition, show that libelant 
knew his barge must lie on the bottom in low water and with that 
knowledge signed the charter party. On the gênerai principles of 
pleading, this state of the proof ought to put an end to the libelant's 
contention. It positively fails to measure up to the allégations of fact 
set forth in the libel. 

The proctors for the libelant, however, in an ingenious way, assert 
with great vigor that such a view of the case is technical and narrow, 
and that to throw them out for such a reason would subvert justice. 
The proofs show, beyond what I bave set down, that respondent had 
a kind neighbor with dock facilities like his own, which they used 
interchangeably, and that the two f routages were ample for the berth- 
ing and discharge of the Safety. Beyond the joint dock facilities, 
however, came a spot upon the river front without a dock, which had 
not been sufficiently dredged, or, if it had been dredged, had been per- 
mitted to fiU up again, so that at low water there was, at a short dis- 
tance from the bank of the stream and in line with the dock front, 
only about three feet of water. While unloading certain hatches it 
is claimed that it was necessary to extend the barge beyond the dock 
over this undredged frontage, and that, since this necessity existed, it 
was the duty of the respondent to see to it that such extension could 
be made with safety. In other words, that having invited the libelant 
to his dock, he is bound not only to give him a fit and safe dock, but 
to provide enough water at any place where the emergencies of un- 
loading might force any portion of the barge to lie, or, if we turn 
to the charter party, that when he guaranteed sufficient water at the 
dock, he guaranteed it at ail places in the vicinity which the barge 
might need to occupy while unloading. 



168 195 FEDERAL REPORTER 

The purpose of the admiralty law, as I understand it, is to do right 
between man and man. The "square deal" is the basic principle upon 
which it rests. Taking, however, the broadest possible view of the 
situation, and wiping out every obstacle to libelant's progress, the 
proofs establish positively that the cause of damage to the barge was 
that the portion which projected over this shallow place was caught 
at low water and hung up, thereby causing a straining and wrenching 
of her timbers and much damage. If the likelihood that such a thing 
might happen had been kept f rom the knowledge of the master of the 
barge, and was not a thing which was self-evident to the most casual 
observer, there would be, on the broad principle to which I hâve al- 
luded, a reason for charging the respondent with a lack of the duty 
which he owed to the libelant. 

The trouble with the case from this viewpoint is that the évidence 
satisfies me that the respondent took unusual pains, from the moment 
the barge landed at his dock, to impress upon the master the danger 
which might come to his barge if he were caught at low water on the 
shallow place beyond the dock. One would think that the master 
ought to hâve seen the danger witliout being told ; but I am satisfied 
that he was told, and told so often that he could not hâve failed to 
appreciate the danger. This being so, the respondent, from any view 
of the situation, technical or broad, is absolutely free from any neg- 
lect of duty. 

It foUows that the libel must be dismissed, with costs, and the cross- 
libelant is entitled to a decree. 



THE E. D. HxiLET. 
(District Court, B. D. New York. March 20, 1012.) 

TOWAGE (i 11*) — InJUEY to TOW— GliOTJNDING. 

A tug held in fault for tbe grouncling of a loaded Ice barge on a bar 
In Roudout ci-eek, causing lier injury by straining, on the ground tliat 
the captaln should bave exercised uiore care to make sure tbat t'aere was 
sullicient water over tbe bar at that stage of the tide before attempting 
to cross. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §5 11-23; Dec. 
Dig. I 11.*] 

In Admiralty. Suit by William D. Dittmar, as owner of the barge 
W. D. Dittmar, against the steam tug E. D. Haley. Decree for libelant. 

James J. Macklin, for libelant. 
Hyland & Zabriskie, for claimant. 

CHATFIELD, District Judge (orally at close of case). On May 
28, 1911, at a little after 2 p. m., the tug E. D. Haley took in tow the 
barge W. D. Dittmar, near the icehouse in Rondout creek, and ex- 
pected to place her in a tow in the Hudson. The barge, which drew 
some 11 feet or more, was heavily loaded and was taken out on the 
first of the ebb, under such condition of tide that the captain expected 

•For other cases see eame topie & § numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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to be able to get clown the creek and land the boat in the tow upon 
that trip. He must hâve observed sufficient as to the condition of the 
tide to know, however, that there was a possibility of failure. He took 
no measurements, used no caution, and found no difficulty in proceed- 
ing at ordinary speed until the boat arrived at a mud flat or bar, where 
it became fast in the mud. Although he hooked up bis engine and 
succeeded in dragging her 100 feet or so further, he was unable to pull 
her over the bar, with the tide constantly falling. The time at which 
it became low tide, and at which the boat floated again, when the tide 
came in, would indicate that either the tide in the afternoon was so 
low that an additional obligation was placed upon the master because 
of that fact, or else that he did not start as near high tide as he says. 

Now, as to the situation of the boat upon this bar, there is not a 
great amount of contradiction. The captain places the tug upon bis 
port side, while the captain of the barge states that the tug was on the 
starboard. But they both agrée as to the gênerai situation of the 
barge in the river, and they both agrée that, as the boat lay there, she 
was lower at one corner to some extent. The captain of the barge 
recollects that at low tide, which would be in the neighborhood of dusk, 
he could see the bar and measure the shallow water on his port side. 

It is agreed that the bank upon the starboard side of the creek or 
the mud flat on the starboard side of the creek would bave been out 
of water at that time, and that he could bave seen that. The captain 
of the barge says that his port after corner was tilted) down, and the 
forward starboard corner, and in fact the whole starboard side, tilted 
down more or less. He testifies that he found three feet of water 
around the stern and seven feet at the bow, and about seven feet along 
the starboard side at low water. But those détails, in so far as they 
are contradicted by the captain of the tug, do not seem to aflfect the 
situation to any great extent. For if the vessel rested upon a rock or 
other object which could bave caused the gouge in the bottom, the 
boat would hâve been tilted as the captain oi the tug says, rather than 
as the captain of the barge places her. But in that case she would 
hâve been hung on this rock, instead of being aground at the stern. 

The testimony as to the amount of leakage, or that no pumping 
occurred, is not particularly persuasive, because the witnesses for the 
tug testify that thèse ice barges hâve to be pumped twice a day, and 
they were not with the barge long enough to bave their attention at- 
tracted by the pumping, unless it had been longer continued than they 
had a chance to observe. 

I think one of the most signifîcant things is that no attention was 
called to the leakage, nor to any question of damage, either when the 
tug took the barge in tow, or when they put her in the tow, or when 
she got to Weehawken, and the testimony that the barge was aground 
at Weehawken, and again at Brooklyn, would explain why the leakage 
increased, and might explain some of the condition in which the boat 
was, for there is testimony that she had to be pumped out when in 
Brooklyn, and if she had to be pumped out she must hâve leaked. 

If she had not been leaking before when she had carried other car- 
goes, this leakage naturally resulted from something that occurred 
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during the period that we hâve heardi about in this case. I think that 
on that phase of the case it would appear that some strain resulted 
from the grounding upon the mud flat, and that it was a strain that 
might hâve been expected by the captain of the tug. It was his duty, 
either to see that the tide was sufficient to take the boat over, or that 
he did not get caught in the shape that he did. I think that the tug 
was négligent in the way that they assumed that nobody could be hurt 
on the Rondout bar; but as to the extent of the injuries, and what 
the injuries were, I think there is considérable question. 

As to the survey, it is évident that Mr. Wiedener went there with 
the idea of seeing no injuries, and that what caulking he found to be 
necèssary he assumed had been necessary ail the time. I think the 
testimony shows that the strain had increased the necessity for repair 
just at that time. On the other hand, I do not think that either Mr. 
Crâne or Mr. Long were justified in assuming that ail of the injuries 
came from the particular cause to which they assigned them. The 
scar upon the bottom was not of sufficient seriousness to make them 
immediately repair the boat. A gouge 10 inches wide and II/2 inches 
deep, extending over eight or ten planks, even if it did not break the 
plank in some respect, would certainly hâve made such an in jury that 
it could not be taken by Mr. Wiedener for a scratch, nor could he 
hâve estimated it as a quarter of an inch deep, running out to nothing 
at the end. There was probably exaggeration by each faction of the 
survey ing party; but I do not think that the in jury has been shown 
to hâve been such that the estimated cost of replacing the injured 
planks can be taken as évidence of the extent of the strain suffered 
in the mud 

Now, the items of accounting hâve been very carefully put in hère, 
so that a référence may not be necessary in this case. This, perhaps, 
took some time ; but it throws much light on the claim for damages in 
the same way that the scar throws light upon the in jury. It is évident 
that of the items charged, but $86.71 had to do with the strain and the 
•caulking of the seams. Hence the libelant has sustained the burden 
of proof, which is on him to prove his case only to the extent of show- 
ing that there was some strain and some grounding, and that the 
amount of caulking that was done in order to put the boat in usable 
condition is ail that he has shown any reason to suppose followed from 
that strain. 

It might be suspected that if this boat were dragged over a bar a 
distance of over 100 f eet, in waters as far north as Athens or Rondout, 
N. Y., entirely away from harbor mud, an obstruction might hâve been 
encountered in that 100 feet that would hâve caused the scar in ques- 
tion; but there is nothing to show that the boat brought up at the 
point of striking. She might hâve struck something and hâve suffered 
this scar just before going fast aground, and the seams might hâve 
been strainedi, so that when she grounded upon the flat they opened. 
Buit the scar might also hâve been, older than this, and the strain there- 
f rom hâve already occurred. The burden of proof has not been met to 
the extent of showing that the boat suffered any in jury to her bottom 
,where thç scar was found, with the probably résultant condition of 
her seams whèh grounding on the mud on the day in question. 
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But it lias been shown that some strain was caused by the grounding 
and some damage donc, and for that the libelant may recover. The 
materials used and work donc in repairing the deck and rail shoukl not 
be included. This represented about 20 per cent., when computed on 
the basis of the items plainly relating to the deck and upper works 
alone, and libelant may recover to the extent of $12 dockage and $64.71 
repairs, thus taking oflf $10 for the amount of labor that was put on 
the deck and the rail, if the parties agrée to enter a decree for that 
amount without a référence. If not, the libelant may bave a decree for 
the amount that he can prove for the dockage, labor, and materials 
used on the bottom and side seams alone. But no costs of the référ- 
ence will be granted, unless the amount allowed justifies the refusai 
to take a decree as indicated above. 

The libelant may bave costs of the action aside from the référence. 



UNITED STATES v. RICE et al. 
(Circuit Court, S. D. New York. Mareh 9, 1912.) 

Criminal Law (§ 751*) — Mistrial— Misconduct of Accused. 

Where there was no évidence that jurors repeatedly warned against 
reading anytliing in tbe newspapers concerning Lhe case liad read accounts 
of proeeedings resulting in the placing in tbe custody of the marshal 
during the trial one of the défendants for his misconduct in attempting 
to corrupt the jury, but without aetually influencing any juror, the court 
would not wlthdraw a juror, and déclare a mistrial. 

[Ed. Note.— For other cases, see Criminal Law, Dec. Dig. § 751.*] 

George Graham Rice, alias Simon Jacob Herzog, and others, were 
indicted for crime. Motions to wilhdraw a juror and déclare a mis- 
trial denied. 

Henry A. Wise, U. S. Atty., Abel I. Smith, G. H. Dorr, and W. H, 
Pitkin, Asst. U. S. Attys. 

Louis J. Vorhaus, E. J. Myer, Ernest Baldwin, and Robert H. 
Elder, for défendants. 

RAY, District Judge. In and during the earlier stages of this trial 
now in progress the défendants were enlarged on bail on a prier in- 
dictment, and only the défendant Rice is now in actual custody. Be- 
ing at large under bail on a prior indictment, the government saw no 
reason when the trial commenced for increased bail, or for aetually 
restraining the défendants or any of them. A fair and an impartial 
jury was secured, satisfactory to both parties, and the trial com- 
menced. As it progressed it become known to the court and to the 
United States attorneys, with reasonable certainty, that the défendant 
Rice, at least, was scheming and making attempts to reach the jury 
and improperly influence, if not to aetually corrupt one or more of 
their number. This resulted in the appréhension and indictment of 
the person (not a défendant) who made the actual attempt on the jury. 
This fact became known, and a mistrial was moved. Investigation 

•For other casea see same topie & i ncmber in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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demonstrated that the juror approached had not been corrupted or 
influenced, and there was no évidence (except inferential) that either 
défendant had to do with the attempt. That motion was denied and 
the trial proceeded. A recess was taken for the hoHdays, and during 
that recess information reached the United States attorney which 
made it his duty to hâve an investigation made as to other plans which 
w^erè alleged to hâve been made to reach the jury and improperly in- 
fluence one or more of them, and to otherwise interfère improperly 
with the trial. A proceeding was instituted before Judge Hough and 
witnesses sworn and examined. This examination demonstrated (as- 
suming the witnesses spoke the truth) that the défendant Rice and 
probably the other défendants, except Waterman, or their représenta- 
tives, had set on foot and were engaged in an attempt to improperly 
influence one or more of the jurors and improperly interfère with the 
trial. This fact was brought to the attention of the judge presiding 
on this trial, who caused investigation to be made as to whether or 
not a juror had been actually reached or influenced. The judge be- 
came satisfied that no juror had been actually reached or influenced, 
and that the jury rémains whoUy uncorrupted. 

Because of thèse happenings, it became évident to the United States 
attorney that there existed a purpose on the part of some one to either 
actually cpri'upt one or more jurors, or secure a mistrial in some way, 
or to do.bo^h.' He therèfqre by order by the court had a bench war- 
rant issued under and by virtue of the indictment on which thèse 
défendants are now being-tried for the arrest of the défendant Rice, 
and he was apprehended thereon, and brought before the court (the 
jury being absent), and.ordered into the custody of the marshal dur- 
ing the trial, The défendant Rice asked to hâve bail during the trial 
fixed, and the défendant enlarged on bail. This motion was denied 
after a fuU hearing on the ground the court was satisfied that the 
présence ôf the défendant Rice at ail times during the trial and after 
the trial, if necessary, and the prévention or thwarting of attempts 
to influehcte the jury improperly, côùld only be secured by keeping 
Rice in actual custody during the trial. The court held that, under 
such circumstances, it was discretiçnary with the court whether or 
net to ènlarge Rice on bail during the trial, and' that the power was 
inliçrent in thë,, court and its exercise necessary;. that either the dé- 
fendant Rice or thë jurors thèm^elves must be lôckëd up during the 
triai. This aëtibtf' to a greater or ,ct lësser extent became known, and 
thë ^fâcts, with more or lessacçurâcy, 'were publjshëd in the daily pa- 
pers or somé of them. Therë'îs no évidence that any juror bas read 
th.ëse accounts.' The jurOrs 'hâve been repeatedly warUed not to read 
ai;iy1jhing concei'ning the trial contàined in the newspapers. The jurors 
hp-vë alsD beën repeatedly wariiëd/not to disciiss the case amongst 
tii,eniselves, or anything cohnected, therewith, or to allow any one, to 
tfljc about it;,in thëir presenpe p'r ^^^learing. Jùçors are presurned to 
heed and pbey, tlif;. instructions of 'the court. They, are presurned to 
remain uncorrup^ëd^nd unbiased, and in this case ail précautions to 
this end short of locking up the jury bave been taken. In the main, 
the défendant Rice is respônsiblë for the situation, and he cannot com- 
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plain. The other défendants acted with him in the alleged wrongdoing 
resulting in this trial, and ail are jointly indicted, and are or hâve 
been represented by the same counsel. The défendants deny that they 
hâve or that any one of them has attempted to influence a juror or 
jurors. There is no pretense that any one not connected with and 
acting with the knowledge, consent, and approval of Rice has at- 
tempted to interfère with the jury. Criminal prosecutions will be- 
come impossible if it is held that a mistrial may be secured by the 
improper conduct of défendants on trial, or of any one of them, by 
improper approaches or offers to the jury. It appears to the court 
that no injustice can or will resuit to either défendant by proceeding 
with the trial before the présent jury. 
The motions are denied. 



NEW YORK TIMES v. SUN PRINTING & PUBLISHING CO. 

(District Court, S. D. New York. April 4, 1912.) 

Injunction (§ 157*) — Peeliminaky Injtjnction— Motion— Informalitt in 
Sebvice. 

That an order to show cause, granted on an application for preliniin- 
ary injunction against a corporation, was served on a i)erson not author- 
ized to represent défendant, did not affect the jurisdiction of the court 
to entertain such motion, where service of the subpœna was afterward 
duly made, and defendant's attorney appeared at the time set for hear- 
ing, which was twice adjourned. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 340, 342; 
Dec. Dig. § 157.*] 

In Equity. Suit by the New York Times against the Sun Printing 
& Publishing Company. On motion for preliminary injunction. 
Denied. 

This cause cornes hère upon an application for an injunction pen- 
dente lite restraining défendant from publishing in its paper, the New 
York Sun, Verbatim or colorably, the account of Raold Amundsen 
of the discovery of the South Pôle, of which it is alleged complainant 
owns the copyright. 

Duncan & Duncan, for complainant. 
Hornblower, Miller & Potter, for défendant. 

LrACOMBE, Circuit Judge. Preliminary objections are raised to 
the court's entertaining this motion. The bill was verified Mardi 
8, 1912, and on the evening of that day was presented, with affidavits, 
to a district judge, who signed an order to show cause why this motion 
should not be granted; the day named for the hearing being March 
15th. On March 8th, a little before midnight, the order, etc., was 
exhibited to, and copy left with, a person in the office of défendant, 
whom complainant describes as "acting night editor," but who was, 
as défendant asserts, merely a reporter. On Saturday, March 9th, 
praecipe for subpœna ad respondendum was filed with the clerk, and 

•For other cases see saroe topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the subpœna was duly served by the mar shal on def endant's attorney 
(who admitted service) on March Uth. On March 15th the hearing 
was adjourned to March 22d, and on March 22d was again adjourned 
to March 29th. On March 14th complainant gave notice that it would 
submit additional affidavits at the hearing, and served copies of such 
notice and affidavits on March 16th. In like maiiner copy of an ad- 
ditional affidavit was served on defendant's solicitor on March 21 st. 

The application came on for hearing on the 29th, and in response 
to an inquiry by the court defendant's counsel stated that he did net 
contend that défendant was taken by surprise, or that it had not had 
ample time to answer ail matters set forth in the moving papers, orig- 
inal and additional. Concededly ail thèse papers reached défendant 
in due course, and were in the possession of its counsel upon the 
argument. The suit was initiated by the présentation of the bill to 
the court, and jurisdiction of the person of the défendant was ob- 
tained by service of the subpœna on its attorney, authorized to accept 
service. The circumstance that the order to show cause was served 
before the subpœna, and that such service was made on a subordinate 
employé, is unimportant, in view of what took place subsequently. 
In the old Circuit Court, in this district, it was well-settled jury trial 
practice that an adjournment to a day certain, when the cause was 
on the day calendar before a trial judge and counsel for both sides 
présent, was the équivalent to a notice of trial for that day. Subsé- 
quent to the service of the subpœna défendant was advised by the 
papers which came to the hands of its solicitor that this application 
would be made on the ISth, and was advised through two subséquent 
adjournments that it would be heard on the 29th. The objection that 
this court was, on March 29th, without jurisdiction to hear this mo- 
tion, is highly technical and without merit. 

As to the merits of the motion, varions objections are raised to the 
granting of the relief prayed for. Some of them are directed to the 
form of the complaint, which, it is contended, in some particulars 
States conclusions, instead of facts. Any irregularities of that sort 
CQuld no doubt be cured by amendment to conform to the facts. But 
there seems to be no good reason for deciding the questions raised 
upon the argument, some of which go to the fundamental merits of 
the controversy, on an application for injunction pendente lite. There 
is no reason to apprehend that défendant will hereafter print the al- 
leged copyrighted narrative, or any part of it. It bas long since ceased 
to be news. The important questions in the case can be best consid- 
ered at final hearing — the bill is for an accounting, as well as injunc- 
tion — when the text of the contracts upon which rests complainant's 
right to a copyright will be before the court. 

For this reason, and without expressing any opinion on any other 
branch of the case, the présent application for injunction is denied. 



GAENIER V. ROSSMAN 175 

GAENIER V. EOSSMAN. 
(District Court, E. D. Missouri, E. D. March 5, 1912.) 

No. 5,980. 

ïeade-Marks and Trade-Names (§ 3*) — Words Subject to Tbade-Mark. 

The Word "Abricotine," used in connection witli the sale of a cordial 
or liqueur, was an arbitrary coined word, not descriptive of the goods, 
and was therefore a proper subject of trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7 ; Dec. Dig. § 3.* 

Arbitrary, descriptive, or flctitious character of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. 0. A. 323.] 

Bill by Caroline Henrietta Garnier against Tekla Rossman and an- 
other for infringement of trade-mark. Decree for complainant. 

A. Parker Smith and James L. Hopkins, for complainant. 

James A. Carr and Albert C. Davis, for défendant Tekla Rossman. 

DYER, District Judge. On the 28th of August, 1911, this bill was 
filed against Tekla Rossman and Frederick Rossman. Subsequently 
by stipulation of parties the bill was dismissed as to Frederick Ross- 
man, who it appears was a minor. 

The bill in substance allèges that about the year 1872 one Paul 
Garnier, a citizen of France, adopted as a trade-mark and trade-name, 
for use in connection with the sale of a cordial or liqueur manufac- 
tured and sold by him, the arbitrary coined word "Abricotine," and 
thereafter used the same as a trade-mark and trade-name down to the 
time of his death; that thereafter André Garnier succeeded by in- 
heritance to said business, and to the exclusive right and privilège of 
using said trade-mark and trade-name, and continued to use the same 
down to his death ; that thereafter the complainant (who is the widow 
of the said André Garnier) succeeded to the business and to the 
good will thereof, with the exclusive right to use said trade-mark and 
trade-name "Abricotine" in connection with the sale of cordial or 
goods of the same descriptive properties; and that she has continued 
the business of making the kind of cordial that her said predecessors 
had made, under the trade-mark "Abricotine," and caused ail packages 
containing said cordial to be plainly marked with the word "Abrico- 
tine," etc. 

The complainant further states that the said trade-mark was duly 
registered by her predecessors as provided for under the laws of the 
French Republic, and that the same has been in actual use as a trade- 
mark for more than ten years next preceding the act of February 20, 
1905 (33 Stat. 724, c. 592 [U. S. Comp. St. Supp. 1909, p. 1275]). It 
is further averred that complainant's immédiate predecessor caused the 
same to be registered in the Patent Office at Washington on the 6th 
of November, 1906, and that thereafter complainant herself caused 
said trade-mark to be registered at Washington on the Ist of Novem- 
ber, 1910. The complainant then allèges that the défendant has been 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, &. Rep'r Indexe» 
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and is now engaged in the manufacture and sale of a cordial or li- 
queur, and marking packages containing the same, with the word "Ab- 
ricotine." This the complainant claims is an infringement of her 
trade-mark, or trade-name, and prays that the défendant be enjoined 
from its further use, etc. 

The défendant dienies that the plaintiff has the sole and exclusive 
right of selling cordials or liqueurs marked with the word "Abrico- 
tine," and dénies that the word "Abricotine" has been used as a trade- 
mark, and that whatever use complainant made of the word was 
merely descriptive of her goods, etc. The défendant dénies that either 
of complainant's alleged trade-marks are valid, as giving her the ex- 
clusive use- of the name "Abricotine." 

The évidence in this case consists of a stipulation as to certain facts. 
The real and controlling question in the case hinges upon the word 
"Abricotine." If it be such a word as the complainant could adopt as 
a trade-mark or trade-name, then she is entitled to recover in this 
proceeding. There is no doubt but that the défendant has used and is 
continuing to use the trade-mark (if it be a trade-mark) of the com- 
plainant. This word "Abricotine" is not found in our dictionaries, 
and as far as I hâve been able to find is not found in the French dic- 
tionaries either. The défendant insists that the word "Abricotine" is 
purely descriptive of complainant's gpods, and not therefore capable 
of being a valid trade-mark. Upon the other hand, complainant con- 
tends that the wOrd "Abricotine" is a coined ruord and is not de- 
scriptive of the goods to which it is applied. With this latter conten- 
tion the court agrées. The complainant's trade-mark is valid. The 
défendant has infringed it. 

A decrée as prayed for in the bill will be entered. 
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AMERICAN CREDIT INDEMNITY CO. v. JUNG. 

(Circuit Court of Appeals, Fifth Circuit. April 11, 1912.) 

No. 2,124. 

INSUBAKCE (§ .511*)— Crédit Indemnity Insitrance— CoKTRACTs—CoNSTErc- 

TION. 

A crédit indemnity policj' insured against loss not exceeding $4,000 
on accounts against persons rated by a mercantile agcncy above an ini- 
tial loss borne by the indemnified of 2% per cent, of liis gross sales not 
legs than $180,000. A rider provided for losses on unrated debtors, and 
declared that the gross amount covered on any one debtor should be 
75 per cent, of $500 gross indebtedness, and tliat the aggregate losses 
recoverable under the rider should be 75 per cent, of $4,000, and that 
the amount of the initial loss should be calculated on the net losses 
under the rider and policy. H(M, that the policy and rider constituted 
one contract, and under it the liability of insurer was limited to $4,000 
on both rated and unrated accounts, and the liability on unrated accounts 
did not exceed $3,000, and the net amounts of losses covered by the 
rider must enter with the net amounts of ail other losses covered and 
proven under the policy in caleulating the amount from vvhich the ini- 
tial loss must be deducted, and, where the agreed initial loss exceeded 
the aggregate amount of the net covered and proven losses so ascertained, 
there was no sum due to the Indemnified. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. g§ 1290, 1207, 
1299; Dec. Dig. § 511.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of Louisiana. 

Action by L. E. Jung against the American Crédit Indemnity 
Company. There was a judgment of the Circuit Court (180 Fed. 
510) for plaintiff entered on a directed verdict, and défendant brings 
error. Reversed and remanded. 

This is a suit brought to reeover on an Indemnity Insurance policy issued 
by the American Crédit Indemnity Company to Ij. E. Jung, indemnifying him, 
upon certain conditions and limitations, against losses on sales niade in his 
business. 

ïhe contract provided: First. ïhe Company "hereby guarantees L. E. Jung, 
of New Orléans, La., engaged in the business of wholesaîe liquors, to an 
amount not exceeding four thousand dollars against actual loss in excess 
of the initial loss of not less than forty-flve hundred dollars to be borne by 
the indemnified as hereinafter provided, which may be sustained by the in- 
demnified through the Insolvency of debtors, as hereinafter defiued, occurring 
during the term of this bond, and be covered under and proved in accord- 
ance with the provisions hereof, on the indemnified's sales of merchandise 
shipped and delivered during the term of this bond, in the usual course of 
said business, to individuals, firms, copartnerships or corporations in the 
United States of America, or in the Dominion of Canada." Second. "The 
said initial loss to be borne by the indemnified shall be two and one-half 
per cent, of the total amount of the gross sales by the Indemnified of mer- 
chandise shipped and delivered during the term of this bond in said United 
States and Dominion of Canada ; but said percentage shall be calculated on 
sales of not less than $180,000; and said initial loss shall be deducted, as 
hereinafter provided, from the aggregate amount of the net covered proved 
losses ascertained in the adjustment." In this case it was agreed that the 
gross sales of the plaintiffs were $206,988.80, and the initial loss to be borne 
by him was $5,174.72, Third. The net covered losses from the aggregate of 
which the initial loss was to be deducted before any liability of the insurer 

•For other cases see same topio & § numbek iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
195 F.— 12 
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began Is determlned by clause 2 of the polley, and a rider attached to and 
made part thereof and incorporated thereln, whlch, with the rider, reads: 
"(2) Coverage: No loss is covered by thls bond unless the debtor to whom 
the goods were shlpped and delivered shall hâve in the latest published book 
of the Dun & Co. Mercantile Agency, at the date of the shipment, one of 
the ratings of the sald agency, both as to capital and crédit, as tabulated be- 
low. The gross amount to be covered on any one insolvent debtor shall be 
limited to thirty per cent, of the lowest amount of bis capital ratiup; 
where the flrst crédit rating follows, but shall also be limited to $2,000 
gross ; and shall be limited to thirty per cent, of the lowest amount of 
his capital rating vyhere the second crédit rating follovi^s, but shall also 
be limited to $2,000 gross. * ♦ * By thls rider attached to and made 
part of Bond No. 51,612 0, issued • * * to L. B. Jung * * * it is 
agreed that the following provisions shall be added to and made part of 
section 2 of this bond : If the governlng rating is a rating not covered under 
the body of said section 2, or df It is blank as to capital or crédit, or both 
{"blank, blank"), a loss on such debtor, if otherwise comiug within the pro- 
visions of this bond, shall be covered to the following extent: The gross 
amount covered on any one such insolvent debtor shall be seventy-flve per 
cent, of the indebtediiess at the time of his insolvency, but shall be limited 
to seventy-flve per cent, of $500 gross. Provided, that the aggregate of the 
net losses included tn the adjustment under this bond on ail debtors coming 
within the provisions of thls rider shall be limited to seventy-flve per cent, 
of $4,000. The net amounts of proven losses covered under this rider shall 
enter with the net amounts of ail other losses covered and proved under this 
bond in calculating under section 6 the amount from whlch the initial loss, to be 
borne by the indemnifled, shall be deducted, and this rider shall in ail respects 
hâve the same efCect as if its provisions had been incorporated in the body of said 
section Np. 2." It is admltted ini this case that the plaintifE's losses sustained un- 
der the polley, as modifled by the rider were $954.73 on rated accounts and $17,- 
496.73 on unrated accounts. Fourth. In section 6 of the policy, under the head of 
"Adjustment," it is provided: "In the adjustment there shall be deducted 
from each gross loss covered and proven under this bond the amounts col- 
lected thereon, the actual value of ail securities and guarautees held by the 
indemnifled, or for his benefif, the amount of goods returned or replevied, and 
the amouats whlch from any other source hâve been obtained or shall be 
thereafter obtainable. » * * From the aggregate amount of the net cover- 
ed and proven losses thus ascertained there shall be deducted the agreed ini- 
tial loss to be borne by the indemnifled, and the balance, if any, not exceeding 
the amount of the bond, shall be the amount due the indemnifled." On the 
trial in the court below each party asked a directed verdict in his favor. 
The trial judge refused to direct a verdict for the défendant below. and 
charged the jury to flnd a verdict for the plaintlfC for $3,954.73 on the theory 
that the entire amount of losses on unrated accounts was to be taken into 
considération in determining the initial loss to be borne by the plaintifl'; aud. 
the initial loss havlng thus been provided for, that the plaintilï was entltled 
to recover $974.73 loss on rated accounts plus 75 per cent, of $4,000 on un- 
rated accounts. 

Verdict and judgmènt having been rendered accordingly and new trial re- 
fused, the indemnity company sued out this writ of error. 

Edgar H. Farrar, for plaintiff in error. 

Solomon Wolff (Charles J. Theard, on the brief), for défendant in 
error. 

Before FARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

FARDEE, Circuit Judge (after stating the facts as above). On 
a. policy similar to the one in this suit, this court in Peden Iron & 



AMERICAN CREDIT INDEMNITY CO. V. JUNG 179 

Steel Company v. Océan Accident & Guarantee Corporation, 151 
Fed. 992, 81 C. C. A. 178, said : 

"Plalntllï in error further contends that the provision m the rider, to wit, 
'tlie net amount of loss on such debtors thus àscertained sliall be added to 
the losses covered hy the terms and conditions in the body of this contract, 
and shall be adjusted in accordance with the provisions in Unes 53 to 67 of 
said contract,' should be construed as though the words 'as far as practi- 
cable' were vv'ritten therein, and that accordingly, as there was no loss on 
rated accounts equal to the initial loss provided for in the contract, the said 
initial loss is irrelevant and immaterial and so far inapplicable, and not to 
be taken into considération in determining the loss on unrated accounts ; 
and therefore, as the loss on unrated accounts exceeded the amount of the 
guarantor's liability thereon, the plaintifC In error is eutitled to a judguient 
for the full amount of the limit. If this contention eannot be maintained, 
the plaintiff in error further contends that the proper adjustment under the 
contract would be to deduct the Initial loss from the combined loss on rated 
accounts under the policy and on unrated accounts under the rider, which 
would leave $4,525.89 as the proper amount for plaintilï in error to recover. 
Neither of thèse contentions is well founded. With the exception of the 
involved sentence in the rider (the matter heretofore dlscussed), the policy 
and rider attached are plain and unamblguous. In fact, there is only one 
policy in the case. Under that, as we eoustrue it, the liability of the guaran- 
tor to the insured is limited to $10,000 on both rated and unrated accounts, 
the liability on unrated accounts not to exceed $5,000. The initial loss of 
one-third of one per cent, on the whole business of the Insured is to be de- 
ducted from the net loss or insolvent accounts coming within the terms of 
the agreement before any liability of the eompany can attach. The niethod 
of adjustment is specially provided for in the Unes 53 to 67 of the contract, 
and it is adopted and made applicable by the last provision in the rider." 

Following that case, we hold that there is only one policy, and 
under the plain terms of that policy the liability of the indemnity 
Company is limited to $4,000 on both rated and unrated accounts, 
the liability on unrated accounts not to exceed $3,000. And it seems 
to be clear under the contract that, before the indemnity eompany 
shall be liable for any loss, L. E. Jung is to bear an initial loss, 
which in this case is agreed to be $5,174.72. The rider provides that 
the aggregate net loss to be included in the adjustment coming 
within the provisions of the rider shall be limited to 75 per cent, of 
$4,000 — that is to say, $3,000 — and that such net amount of proven 
losses covered by the rider shall enter with the net amounts of ail 
other losses covered and proven under the policy in calculating under 
section No. 6 the amount from which the initial loss shall be deducted. 
And section 6 provides as follows: 

"From the aggregate amount of the net covered and proven losses thus îis- 
certained there shall be deducted the agreed initial loss to be borne by the 
indemnifled and the balance, if any, not exceeding the amount of this bond, 
shall be the amount due to the indemnifled." 

It is agreed that the net amount of losses on rated accounts cov- 
ered by the policy amounts to $954.73, and the net amount of losses 
on unrated accounts that can be considered and enter into the adjust- 
ment and détermination of liability is $3,000, making the sum $3,- 
954.73 as the aggregate of the net covered and proven losses of the 
indemnifled within the meaning of and during the term of the policy. 

As the agreed initial loss exceeds the aggregate amount of the net 
covered and proven losses àscertained under the provisions of the 



180 195 FEDERAL REPORTER 

contract, there is no balance due to the indemnified under the polîcy 
in suit. 

We think that counsel are misled in construing the provisions of 
this policy because crédit insurance is unlike most, if not ail, other 
kinds of insurance, in that the insured has to carry an agreed initial 
loss before the indemnifying company is liable for any loss, and 
that, where such insurance is made or purports to be made to also 
cover losses incurred on unrated accounts, some provision has to 
be made limiting the ternis under which losses on such unrated 
accounts can be considered in determining the proper amount of ini- 
tial loss to be borne by the insured or else the premium to eflfect such 
insurance would be prohibitive. 

To answer the contention made by counsel in this case that the 
construction claimed by the indemnity company and herein given by 
this court is practically to deny the insured any insurance on unrated 
accounts, it is only necessary to say that under the particular f acts 
in this case, if the insured did not hâve any insurance on unrated 
accounts, it results from the particular facts, and not from ambiguity 
in the terms of the contract. If Jung had shown a loss of $5,174.72 
on rated accounts, he would be entitled to receive $3,000 on unrated 
accounts. 

On the admitted facts in this case, the verdict of the jury in the 
court below should hâve been directed for the indemnity company. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to award a new trial. 



In re SUNFLOWBR STATE REPINING CO. ■ 

NATIONAL BANK OF COMMERCE OB^ KANSAS CITT, MO., et al. V. 
CARBONDALE MACH. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. March 13, 1912.) 

No. 3,647. 

1. EiXTUEES (§ 20*) — PRIORITIES— CONDITIONAL Sales— Peior Mortgage Con- 

TAINING AfTEB-AOQUIKBB PEOPEBTY CLAUSE. 

In the absence of any agreement as between tlie vendor in a condi- 
tional sale of Personal property and the bondholders or mortgagees of 
the purchaser under a prlor mortgage containlng an after-acqulred prop- 
erty clause, the true test for determining whether or not the lien of the 
conditional sale vendor is inferior to the lien of the mortgagee is wheth- 
er the Personal property has been so attached to the real estate mort- 
gaged as to become a part of the realty. 

[Ed. Note. — For other cases, see B'ixtures, Cent. Dig. §§ 44-46; Dec. 
Dig. § 20.»] 

2. FixTUKES (§ 20*) — Conditional Sales— Pbior Moetgaoe Containing Afi- 

ee-Acquieed Property Clause. 

Banlcrupt, which was an oil refining company, purchased from claim- 
ant certain machinery to equip a plant for treating a by-product. Claim- 
ant installed the machinery in a building constructed for the purpose, 
and It was attached to the eement floor by bolts. It was furnished under 
a conditional sale contract reserving title in claimant until fully paid 

•For other cases see same topio & § numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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for, and providing that It should remain persoualty, wlileh contraet was 
recorded, and, under Gen. St. Kan. 1909, i 52;57, Lecame valid as a chat- 
tel mortgage, which reraained in force until full payment of the pur- 
cliase price. The machinery could be removed without injury to the real 
estate, or to the remainder of the plant. Held that, under such statu- 
tory provision and the express agreement of the parties, the machinery 
rematned personalty and claimant's lien thereon was superior to that of 
a prior mortgage given by the bankrupt to secure bonds and contaiiiing 
an after-aequired property clause, which under the law of the state was 
inefCective as a chattel mortgage upon after-acquired property. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dig. §§ 44-^6 ; Dec. 
Dig. § 20.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas. 

In the matter of the Sunflower State Refining Company, bankrupt. 
From an order permitting the Carbondale Machine Company to re- 
claim certain property, the National Bank of Commerce of Kansas 
City, Mo., and others appeal. Affirmed. 

Maurice H. Winger (Arthur Miller, Karnes, New & Krauthoff, 
and J. C. Petherbridçe, on the brief), for appellants. 
W. E. Ziegler (J. W. Dana, on the brief), for appellees. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. The Sunflower State Refining Com- 
pany was incorporated under the laws of the territory of Arizona 
May 16, 1905. On May 22, 1905, by authority of its board of di- 
rectors, said corporation executed a first deed of trust on ail of its 
property, which was filed for record May 22, 1905, in the office of the 
register of deeds of Chautauqua county, Kan., where the property of 
the Company was located. Said trust deed was given to secure the 
payment of the principal and interest of $125,000 of the bonds of said 
Company of the ténor and efïect set forth in the deed of trust. The 
trust deed, after describing the real estate conveyed, contained the 
following provision : 

"And ail the buildings, machinery, englnes, boilers, iniplements, pipe Unes, 
cil tank cars, tank wagons, and ail iron and steel tanks at ail dlstrlbuting 
stations, and ail property, real, Personal and mixed, now owned or hereafter 
to be acquired by the said party of the flrst part that may appertain to or 
be used in connection with said business, wherever situated." 

On June 9, 1909, by authority of the stockholders, the directors re- 
organized the corporation as a Kansas corporation, and the Kansas 
corporation passed a resolution accepting the property, real and Per- 
sonal, of the Arizona corporation, subject to ail claims and indebted- 
ness of whatsoever kind and nature, and agreeing to carry out in 
every particular ail the contracts of the former company. 

On October 12, 1909, both the Arizona corporation and the Kan- 
sas corporation were adjudged bankrupts by the United States Dis- 
trict Court for the District of Kansas. As the Kansas corporation, 
under the name of the Sunflower State Refining Company, became 
possessed of ail the property of the Arizona corporation, and assumed 

•For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Reo'r Indexes 
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its debts and liabilities, it will be referred to liereafter in this opin- 
ion as the bankrupt. 

December 31, 1910, the United States District Court for the Dis- 
trict of Kansas adjudged that the National Bank of Commerce of 
Kansas City, Mo., had a valid claim against the estate of the bank- 
rupt in the sum of $50,100, and that the bank was the légal holder 
of bonds issued under said trust deed in the aggregate value of $60,- 
000, as collatéral security for the debt due said bank. It was also 
adjudged that the Pittsburg Crude Oil & Gas Company had a valid 
claim against the bankrupt in the sum of $1,520, and that said Com- 
pany was the owner of bonds issued under said deed of trust in the 
aggregate value of $1,500, as collatéral security for the said indebted- 
ness. 

September 17, 1908, the Carbondale Machine Company, a corpora- 
tion of Carbondale, Pa., entered into a written contract of sale with 
the bankrupt, whereby it agreed to place on the premises of the said 
bankrupt at Niotaze, Chautauqua county, Kan., certain machinery 
known as a wax distillate, chilling press plant, refrigerator plant, filter 
press plant, pumping plant, hard wax press equipment, generators, 
exchanger, rectifier, condenser, brine cooler, absorber, ammonia pump, 
pipe fittings, and gauges, together with other machinery and equip- 
ment used in connection therewith, for the sum of $26,000. The 
contract of sale contained the following provision : 

"The property ealled for and furnlstied under the ternis of thèse spécifi- 
cations and contract shall be, and remain, Personal property, and the tltle 
and ownership thereto shall remain In thls contraetor until the full and final 
payment therefor shall bave been made by the owner, according to the tenus 
agreed upon, and any notes shall bave matured and been settled in full, and 
the taklng of any security shall not operate as a waiver or as otherwlse af- 
fecting this réservation of title. In case of default in any of the payments 
provided for, this contracter may take the above nientioned property wherever 
found, and shall not be liable in any action at law on the part of said pur- 
chaser for such réclamation of said property, nor for the repayment of any 
money or moneys which may hâve been paid by said purchaser in part pay- 
ment foi* such property. Nothing in thèse spécifications or the contract made 
therein^contained shall In any way impair the provisions of this article as to 
ownership." 

On December 31, 1910, the Carbondale Machine Company filed an 
application for an order directing the trustée in bankruptcy to de- 
liver to it the property described in the contract of sale betveen it 
and the bankrupt, and which it had placed on the premises of the 
bankrupt, as described in the trust deed. The National Bank of 
Commerce and the Pittsburg Crude Oil & Gas Company filed objec- 
tions to the allowance of the application of the Carbondale Machine 
Company, claiming that they were the owners of bonds secured by 
the trust deed, and that, by virtue of the after-acquired property 
clause in the trust deed, they possessed a first lien on the property 
placed upon the premises of the bankrupt by the Carbondale Machine 
Company pursuant to the contract of September 17, 1908. Subse- 
quently the United States District Court for the District of Kansas 
held a hearing at which oral évidence was introduced in behalf of 
the bondholders, and in behalf of the Carbondale Machine Company, 
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and said court, after hearing the évidence, made the following find- 
ings: 

(1) That the purchase-money notes of the Carbondale Machine Company 
were executed and delivered for the purchase priée o( certain maehinery sold 
by it to the bankrupt in accordauce with a contract which reserved the title 
In the seller, Carbondale Machine Company, until said maehinery should be 
paid for, and it was stlpulated and agreed tietween the bankrupt and the 
seller, Carbondale Machine Company, that said property should remain Per- 
sonal property. 

(2) The court further flnds that said property was Installed in a building 
which was deslgned by the Carbondale Machine Company and built in ac- 
cordauce wlth the spécifications prepared and furnlshed by the Carbondale 
Machine Company for the express purpose of receiving the maehinery so sold 
and delivered to the bankrupt by said Carbondale Machine Company, and 
that said maehinery was installed in said building and was attached by means 
of bolts imbedded in the cernent floor of said building, and that said maehin- 
ery was so installed lu said building by the seller, Carbondale Machine Com- 
pany. 

(3) The court further finds that said maehinery bas not been fuUy paid for 
by the bankrupt, and that it ean be removed without injury to the realty, 
and that the seller, Carbondale Machine Company, as between itself and the 
holders of the bonds secured by a mortgage as above set forth, did not re- 
llnquish its title to said maehinery, and that the petltioner, Carbondale Ma- 
chine Company, is entltled to an order permltting it to remove said maehin- 
ery from the plant of the bankrupt company. 

(4) The court further finds that the contract for the purchase of said ma- 
ehinery was dated September 9, 3008, and that said maehinery was Installed 

in said building between that date and the day of ■ , 1909, and that 

the contract between the bankrupt and the Carbondale Machine Company was 
flled for record in the office of the reglster of deeds of Chautauqua county, 
Kan., on the 12th day of Aprll, 1009, at 9 o'clock a. m., and is recorded in 
book No. L of chattel mortgages in and for said county. 

(5) The court further finds that on the 22d day of May, 1905. the bank- 
rupt executed a trust deed on ail the property the bankrupt then owned, and 
ail the property it might thereafter aequire in connection with its plant, to 
secure an Issue of bonds in the total aggregate face value of $125,000 ; that said 
trust deed was flled for record in the oflice of the reglster of deeds of Chautau- 
qua county, Kan., on the 22d day of May, 1905, and recorded In Book 24, at page 
415, and following, and that the maehinery of the Carbondale Machine Com- 
pany was installed in a building built on a part of the real estate covered by 
said trust deed. 

On the same day, upon such findings, the following order was 
made : 

"Wherefore, It is ordered, adjudged, and decreed by the court that the title to 
the maehinery nientioned and descrîbed in the pétition of the Carbondale Ma- 
chine Company is In said company, and said maehinery Is the property of the 
Carbondale Machine Company, and that the Carbondale Machine Company be, 
and is, hereby authorized to remove said maehinery from the plant of the bank- 
rupt company at such time and in such manner as may be hereafter ordered and 
directed by this court, the court reservlng the right to remove said maehinery 
sold free and clear of the claim of the Carbondale Compauy, and, if so sold, 
the lien of Carbondale Machine Company shall attach to the proceeds of the 
sale of said maehinery. Provided always any créditer or other party in in- 
terest as purchaser or otherwise may satlsfy and discharge the lien of the 
Carbondale Machine Company by making paymeut of its clalra of purchase 
priée unpaid and interest thereon as may and will on application for that 
purpose be adjudged and determined by this court." 

The iindings above set out were not excepted to, and must be ac- 
cepted as true. The order above mentioned is the one from which 
the appelants appeal. The question of law presented is whether 
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upon the facts found and conceded the right of the Carbondale 
Machine Company under the ownership clause of its contract is supe- 
rior to the lien of the bondholders under the after-acquired property 
clause of the trust deed. 

An examination of the authorities satisfies us that no gênerai rule 
can be cited which can be applied to the décision of ail cases similar 
to the one now under considération. The correct décision of each 
case as it shall arise must dépend upon the particular facts existing 
therein. The business of the bankrupt was the refining of crude 
petroleum. The machinery sold to the bankrupt by the Carbondale 
Machine Company consisted of a plant for the making of wax as a 
by-product of the gênerai business of refining oil. 

The trust deed was not a chattel mortgage, and was never recorded 
as such, nor is there any claim made by counsel for the appellants 
that it ever was a chattel mortgage. The claim, if made, could hardly 
be maintained on account of the laws and décisions of Kansas in 
regard to the validity of chattel mortgages upon after-acquired prop- 
erty. If the property of the Carbondale Machine Company ever 
became subject to the lien of the trust deed, it is because such prop- 
erty was so attached to the real estate described therein as to become 
a part thereof. Whether it was so attached dépends upon the man- 
ner of its attachment, the character of the property itself, and the 
intention of the parties to the contract of sale. 

The property itself was personal property, beyond question, prior 
to its being placed upon the real estate. The parties to the contract 
of sale never intended that h should become a part of the realty 
because they specifically contracted and agreed that it should not. 
The findings of the trial court describe how the property was placed 
upon the real estate, and that court also found that the same could 
be removed therefrom without in jury to the realty. Under section 
5237, General Statutes of Kansas, a conditional sale of personal prop- 
erty when recorded as therein provided becomes and remains a chat- 
tel mortgage until the purchase price is paid. 

In the case of U. S, v. New Orléans Railroad, 12 Wall. 362, 20 
L. Ed. 434, there was a controversy between bondholders secured by 
a mortgage covering after-acquired property and the United States 
as vendor of two locomotives and ten cars. At the time of the sale 
by the United States to the railroad of the locomotives and cars it 
was stipulated that the United States should hâve a lien upon the; 
property sold for the purchase money. The Suprême Court, in decid- 
ing the case, said: 

"The appellants contend, in the next place, that the décision upon the facts 
was erroneous ; that the mortgages, being prior in date to^ the bond given for 
the purchase-money of thèse locomotives and cars, and being expressly made 
to include after-acquired property, attached to the property as soon as it 
was purehased, and displaced any junior lien. This, we apprehend, Is an er- 
roneous view of the doctrine by whlch after-acquired property is made to 
serve the uses of a mortgage. The doctrine is intended to subserve the pur- 
poses of justice, and not injustice. Such an application of it as sought by 
the appellants would often resuit in gross injustice. A mortgage intended to, 
cover after-acquired property can only attach itself to such property in the 
condition in which it comes into the mortgagor's hands. If the property is 
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already subject to mortgage or other liens, the gênerai mortgage does not 
displace tliem, though they may be junior to it in point of time. It only attaches 
to such interest as the mortgagor acquires ; and, if he purehase property 
and glve a mortgage for the purehase money, the deed which he reeeives and 
the mortgage which he gives are regarded as one transaction, and no gênerai 
lien Impending over him, whether In the shape of a gênerai mortgage, or 
iudgment, or recognlzance, can displace such mortgage for purehase money. 
And in such cases a failure to register the mortgage for purehase money 
makes no différence. It does not corne within the reason of the reglstry laws. 
ïhese laws are Intended for the protection of subséquent, not prior, pur- 
chasers and creditors. 

"Had the property sold by the government to the railroad conipany been 
rails, as in the case of the Galveston Railroad Company v. Cowdrey LU Wall. 
459, 20 L. Ed. 1991, or any other material which became afflxed to and a part 
of the principal thlng, the resuit would hâve been différent. But, being loose 
property, susceptible of separate ownership and sépara te liens, such liens. 
If binding on the railroad company itself, are unaffected by a prior gênerai 
mortgage given by the company, and paraniount thereto. In the case before 
us, the United States, at the time of making the sale, reserved a lien on the 
property, and imposed a condition of uonalienation until the price should be 
pald. Taken ail together, the transaction amounts to a transfer sub modo, 
and the lien must be regarded as attachhig to the property itself, and as 
paraniount to any other liens arislng from the prior act of the company." 

Fosdick V. Schall, 99 U. S. 235, 25 L. Ed. 339, was a contest be- 
tween the trustée tmder a mortgage given to secure the payment of 
bonds and which contained an after-acquired property clause, and 
the vendor of railway cars. In deciding this case the Suprême Court 
said : 

"They (the niortgagfies) are in no sensé purchasers of the cars. The mort- 
gage attaches to the cars, if it attaches at ail, because they are 'after-ac- 
<;uired' property of the company ; but, as to that class of property, it is well 
settled that, the lien attaches snbject to ail the conditions with which it is 
incurabered when it conies Into the hands of the mortgagor. The mortgagees 
take just such an interest lu the property as the mortgagor acquired ; no 
more, no less. Tli.eso cai's were 'loose property susceptible of separate own- 
ership and separate liens' and 'such liens, if bhiding on the railroad company 
itself, are unaffected by a prior gênerai mortgage given by the company and 
paraniount thereto.' United States v. New Orleniis Railroad, 12 'Wall. 362 
[20 L. IM. 4.">41. The title of the mortgagees in this case, therefore, is sub- 
ject to ail the rights of Schall under his contract." 

The case of Meyer v. Car Company, 102 U. S. 1, 26 L. Ed. 59, is to 
the same effect. 

On the other hand, in Galveston Railroad v. Cowdrey, 11 Wall. 
459, 20 L. Ed. 199, it v^'as held that where one furnishes rails to be 
used in the construction of a railroad, and allows thera to go into 
and become a part of the road, they are covered by the mortgage 
executed by the railroad company upon its property, and he has no 
lien which can displace it. In this case the Suprême Court said : 

"Rails put down ou the company's road become a part of the road. The 
road itself was iiicliided in the mortgage of the coniphiinant. Pulsford. by 
allowing his property to go into and become a part of the road, consented to 
its being covered by the mortgage in question." 

'i'he rule announced in the case last cited was followed in Thomp- 
son V. Valley Railroad Company, 132 U. S. 68, 10 Sup. Ct. 29, 33 L. 
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Ed. 256. In the case of Porter v. Pittsburg Steel Company, 122 U. 
S. 267, 7 Sup. Ct. 1206, 30 L. Ed. 1210, the Suprême Court said: 

"The bridges became a part of the permanent structure of the railroad, as 
much as the rails laid upon the bridges or upon the railroad outside of the 
bridges. Whatever Is the rule applicable to locomotives and cars, the loose 
propérty susceptible of sépara te ownèrship and of separate liens, and to real 
estate not used for railroad purposes, as to thelr being unaffected by a prier 
mortgage given by a railroad company, covering after-acquired propérty, it 
is well settled, in the décisions of thls court, that rails and other articles 
which become afflxed to and a part of a railroad covered by a prlor mort- 
gage will be held by the lien of such mortgage in lavor of bona fide creditors, 
as against a contraet between the f urnisher of the propérty and the railroad 
Company, contalning stipulations like those In the contracts In the présent 
case. Dunham v. Rallway Co., 1 Wall. 254 [17 L. Ed. 584] ; Galveston Railroad 
V. Cowdrey, 11 Wall. 459, 480, 482 [20 L. Ed. 199] ; United States v. New 
Orléans Railroad, 12 Wall. 362, 365 [20 L. Ed. 434] ; Dillon v. Barnard, 21 
Wall. 430, 440 [22 L. Ed. 673] ; Posdlck v. Schall, 99 U. S. 235, 251 [25 L. Ed. 
339]." l 

[1j 2] It is unnecessary to cite and review the numerous décisions 
of the State and lower fédéral courts upon the questions hère involved. 
While the cases decided by the Suprême Court of the United States 
hâve been in regard to railroads, we think it may not be doubted 
that, in the absence of any agreement as between the vendor in a 
conditionai sale of personal propérty and the bondholders or mort- 
gagees under a mortgage having an after-acquired propérty clause, 
the true test for determining whether or not the lien of the condi- 
tionai sale of the vendor is inferior to the lien of the mortgagee is 
whether the personal propérty has been so attached to the real estate 
mortgaged as to become a part of the realty. Whether the machinery 
sold to the bankrupt by the Carbondale Machine Company became 
real estate by its being placed upon the real estate described in the 
trust deed must be determined by the local law of Kansas, if any 
such law can be found. 

Section 5237, General Statutes of Kansas, hereinbefore referred to, 
is as follows: 

•'No. 5237. Sale Notes. No. 44 — That any and ail Instruments In writing 
or promissory notes now in existence or hereafter executed evldenclng the condi- 
tionai sales of Personal propérty, and that retain the title to the same In the 
vendor until the purchase price is pald in full, shall be vold as against innocent 
purchasers, or the creditors of the vendee, unless the original instrument, or 
a true copy thereof, shall hâve been deposited In the office of the register of 
deeds of the county wherein the propérty shall be kept, and shall be entered 
upon the records of the same as a chattel mortgage, and when so deposited 
shall remain In full force and efCect untll the amount of the same Is fully 
paid, without the renewal of the same by the vendor ; and any conditionai 
verbal sale of Personal propérty reserving to the vendor any title In the prop- 
érty sold shall be vold as to creditors and Innocent purchasers for value." 

By virtue of this positive law of Kansas the conditionai sale con- 
traet executed by and between the Carbondale Machine Company and 
the bankrupt when recorded became a valid chattel mortgage and 
continues to remain so in full force and effect until the amount of 
the same is fully paid. Therefore it can be truly said that the law 
of Kansas regarded the propérty described in the conditionai sale 
as Personal propérty both before and after it was placed upon the 
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real estate. We hâve, then, the law of Kansas treating it as personal 
property, the spécifie contract and agreement between the Carbon- 
dale Machine Company and the bankrupt that the property was and 
should coiitinue to be considered as personal property, the fact that 
it was property vvhich could be removed from its place upon the real 
estate without in jury thereto, and the further fact that the character 
of the property was not such as to charge the Carbondale Machine 
Company with the knowledge that, if placed upon the real estate in 
question, it wouid necessarily, having in view the business in which 
the bankrupt was engaged, become a part of the real estate. 

The property was not like rails furnished to a railroad to be placed 
upon ties imbedded in the railroad right of way and there to re- 
main until worn out, and which are absolutely necessary to be used in 
connection with the opération of the railroad, nor was the property 
like Steel furnished to a railroad company to be used in the building of 
a bridge, which bridge was as much a part of the railroad as the rails 
and roadbed itself. The fastening of the property to the foundations 
by boits was for the purpose of causing the same to be in a fixed 
place so that the machinery could be operated, but this mode of 
fastening was not such as to charge the Carbondale Machine Company 
with the knowledge that such machinery became a part of the realty 
and absolutely necessary to the use of said real estate for the purposes 
for which ihe bankrupt was operating its refinery. 

Another fact must not be lost sight of, and that is that the balance 
due the Carbondale Machine Company was about $17,500, with inter- 
est, which would be lost to it if it should be held that the property 
sold by it to the bankrupt had become real estate subject to the lien 
of the mortgagee. The Suprême Court said, in the language herein- 
before quoted from U. S. v. New Orléans Railroad, supra, that the 
doctrine by which after-acquired property is made to serve the uses 
of the mortgage was intended to subserve the purposes of justice, 
and not ii; justice. We are of the opinion, therefore, that upon the 
facts conceded and found by the trial court the decree below was 
right and must be affirmed. 



In re SUNFLOWER STATE REFINING CO. 

NATIONAL BANK OF COMMERCE OF KANSAS CITY, MO., et al. v. 
CARBONDALE Mx\.CII. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. March 13, 1912.) 

No. 3,710. 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas. 

In the matter of the Sunflower State Refining Company, bankrupt. 
From an order in favor of the Carbondale Machine Company, the Na- 
tional Bank of Commerce of Kansas City, Mo., and others appeal. 
Affirmed. 

See, also, 195 Fed. 180. 
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Maurice H. Winger (Arthur Miller, Karnes, New & Krauthoff, and 
J. C. Petlierbridge, on the brief), for appellants. 
: W. E. Ziegler (J. W. Dana, on tlie brief), for appellees. 

Before SANBORN; ADAMS, and CARLAND, Circuit Judges. 

GARLAND, Circuit Judge. The appellants are the same in this 
case as in No. 3,647 (195 Fed. 180). It appears from the record that 
in the course of the proceedings in the matter of the Sunflower State 
Refining Company, a bankrupt, the United States District Court for 
the District of Kansas ordered a sale of the property belonging to 
the bankrupt, free of ail incumbrances and liens; that said sale was 
had and aftérwards was confirmed by the court. In the order con- 
firming the sale was the following provision: 

"That the Oarbondale Machine Company shall be required to pay to said 
trustée the suia of four hundred twer/ty-flve dollars ($425.00) which the court 
decrees as its proportionate part of the costs of administration of said bank- 
rupt estate, and upon payment of said amount the balance shall be credited 
on the clalm of said Carbondale Machine Company, and said Carbondale Ma- 
chine Company shall be permitted to remove froni the plant and premlses of 
said bankrupt herein sold to F. D. Whlting, ail of the property so purchased 
by said company, provided that the same shall be moved with as little inter- 
férence with, or disturbance of, the property purchased by said F. D. Whiting 
as is possible, and that said Carbondale Machine Company shall remove said 
property from said plant withln 60 days from this date." 

The appellants, feeling aggrieved at this portion of the order, hâve 
appealed therefrom. It appears that, when the property belonging 
to the estate of the bankrupt was sold, the Carbondale Machine Com- 
pany bid in the property sold to the bankrupt under the conditional 
sale mentioned in case No. 3,647 for the sum of $17,500. It thus ap- 
pears from that portion of the order of confirmation appealed from 
that the court ordered the Carbondale Machine Company to pay to 
the trustée in bankruptcy $425 as its proportionate part of the cost 
of administration of the bankrupt estate, and that upon the payment 
of said amount the balance of the $17,500 bid by the Carbondale Ma- 
chine Company after deducting the $425 should be credited on the 
claim of the Carbondale Machine Company against the bankrupt es- 
tate; and, instead of the Carbondale Machine Company paying the 
amount of its bid to the trustée, it was allowed to take the property 
itself. 

The assignments of error raise no question not considered and dis- 
posed of in case No. 3,647. Therefore the order appealed from must 
be confirmed ; and it is so ordered. 



STURDIVANT BANK v. SCHADE. 

(Circuit Court of Appeals, Eighth Circuit. February 27, 1912.) 

No. 3,665. 

1. COHPORATIONS (§ 440*) DEBD OF TkUST— EQUITABLE MOKTGAGE. 

A corporation having been organlzed by the président of another cor- 
poration, certain land was conveyed to it, and it executed a deed of trust 

*For other casea see same topic &,§ ndmbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to seaire certain notes to the grantor corporation wblch the président 
transferred to claimant bank as collatéral to an Indebtedness owing by 
the payée of the notes and beneflclary of the deed. Held that, though the 
création of such corporation and the exécution and dellvery of the deed 
of trust was a mère paper transaction, It would nevertheless be sustained 
as an équitable mortgage in favdr of the bank to the extent of the amount 
of the collatéral notes pledged to It. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1775-1777 ; 
Dec. Dlg. § 440.*] 

2. MOKTOAGES (§ 2.'i3*) — COLLATEKAL NOTES— EiGHTS OF PlEDGEE. 

A pledge of collatéral notes secured by a trust deed to a bank In equity 
vested in the bank whatever interest the pledgor had in the trust deed, 
and the transfer of the collatéral notes and a delivery of the trust deed 
to the bank constituted an équitable asslgnnient thereof. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 018, G19 ; Dec. 
Dlg. § 233.*] 

3. Bankeuptcy (§ ICI») — Pledges— Peeference. 

Where a transfer of collatéral notes secured by a trust deed was made 
to a bank as collatéral seeurity for a présent loan, it was neither fraudn- 
lent nor a voidable préférence under Bankruptey Act .luly 1, 18!18, c. 541, 
§ COab, 30 Stat. 502 (U. S. Comp. St. 1001, p. 3445), not having been made 
within four nionths before the filing of the pétition in bankruptey. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 2G1-2G3; 
Dec. Dig. § 161.*] 

4. Mortgages (§ 231*) — Assignment— Pledge— "Insteument Affectinq Real 

EsTATE"— RECOlit). 

A pledge of notes secnred by a trust deed executed by a corporation to 
a bank as collatéral seeurity for a Ipan to the payée of the notes, not he- 
Ing in writing, was not within Rev. St. Mo. 1909, § 2809, requiring record 
of any instrument in writing by vvhieh real estate may be atïected. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 599 ; Dec. Dlg. 
S 231.*] 

5. Bankruptct (§ 303*) — Pledges- Sbcubed Claims. 

Where notes secured by a trust deed were pledged to a b.ink by bank- 
rupt as collatéral to the bankrupt's debt to the bank, the burden was on 
the bank as against the bankrupt's trustée In order to establish Us rigUt 
to the seeurity to prove the validity of the trust deed. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 458-402 ; 
Dec. Dig. § 303.*] 

6. Peincipal and Agent (§ 29%*) — Teemination of Agenct. 

The président of a corporation to which certain notes secured by a 
trust deed of another corporation had been executed obtained a loan 
from a bank on delivering the notes and trust deed as collatéral. ïhe 
trast deed, not haviug been recorded, was dellvered by Ihe bank to the 
président of the corporation, wlth Instructions to hâve the same recorded, 
but he, on conversing with his counsel, elected not to do so without in- 
forming the bank thereof. Helcl, that the président of the cor[)oration 
ceased to be the agent of the bank for the purpose of recording the deed 
of trust from the tinie he determined not to record the deed, and the banlc 
was not thereafter ehargeable with hls acts or knowledge. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dig. | 29%.*] 

7. Bankruptcï (§ 18S*) — Tbansfees — Eecoedikg oe Instruments— Duty or 

Pledgee. 

Where notes secured by a deed of trust executed by a corporation were 
pledged to a bank as seeurity for a loan to the payée of the notes secured 
by the deed of trust, the bank accepting such iîistruments as seeurity 
was under no légal duty to see that a deed executed to the grantor eor- 

*For other cases see same toplc & § numbeii In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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poratlon conveying to It the land covered by the deéd of trust was re- 
corded. 

{Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §| 270, 286- 
295; Dec. Dlg. §188.*] 

8. Bankbuptot (§ 188*)':-TBUSTEœ— AuxiiOBiTT. 

Where a bankrupt'S tru.stee was In possession of certain real property 
on which petitloner clalmed a lien, the trustée by vlrtue of Bankr. Act 
July 1, 1898, c. 541, § 47a, 30 Stat. 557 (U. S. Comp. St 1901, p. 3438), 
must be deemed a créditer holding a lien thereon by légal or équitable pro- 
ceedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 270, 286- 
295 ; Dec. Dlg. § 188.*] 

9. Courts (§ 367*) — Fédéral Courts— Ritles of Décision. 

On the question whether under the statute of a state an unrecorded deed 
to real property Is valid as agalnst credltors of the grantor, the fédéral 
courts In bankruptcy are bound by the décisions of the hlghest courts of 
the State. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 958, 959; Dec. 
Dlg. I 367.* 

Concluslveness of judgment between fédéral and state courts, see notes 
to Kansas Olty, Ft. «. & M. B, Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468.] 

10. Bankbuftct (§ 188*) — Lien— Trust Deed— Becobi>— State Statutes. 

Rev. St. Mo. 1909, §§ 2809, 2811, provlded that any Instrument in wrlt- 
Ing whereby any real estate may be affected shall be recorded In the of- 
fice of the recorder of the county In whlch the real estate Is sltuated, and 
no such instrument In wrltlng shall be valid except between the parties 
and such as hâve aetual notice, untll It shall be deposlted with the re- 
corder for record. Helâ, that such sections havlng been construed by the 
Suprême Court of Missouri not to apply to an unrecorded deed as agalnst 
credltors of the grantor, if recorded before an exécution sale under a 
judgment, where an unrecorded deed of trust securlng certain notes was 
transferred to a bank as collatéral by the bankrupt, and the deed of trust 
and the deed conveying the property to the grantor in the trust deed were 
recorded before the property was sold by the bankrupt's trustée, the bank's 
clalm of lien under the deed was superlor to the rlght of the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §i 270, 286-295 ; 
Dec. Dig. i 188.*] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri. 

In the matter of bankruptcy proceedings of the Jackson Brick & 
Tile Company. From an order of the District Court afSrming an or- 
der of the référée in bankruptcy allowing the claim of the Sturdivant 
Bank as an unsecured claim, and denying the bank's prayer that the 
claim be allowed as a secured claim, it appeals. Reversed, with in- 
structions. 

Thls Is an appeal from an order of the United States District Court for the 
Eastern District of Missouri affirming an order of the référée In bankrupt- 
cy which allowed the claim of the Sturdivant Bank as an unsecured claim 
agalnst the estate of the Jackson Brick & Tlle Company, a bankrupt, and de- 
nied the prayer of the bank that Its claim be allowed as a secured clnlm. The 
Sturdivant Bank presented its clalm agalnst the Jackson Brick & Tile Com- 
pany to the référée for allowance In the sum of $15,410, and set forth In 
said clalm that it held as seeurlty for sald indebtedness 25 promlssory notes, 
each for the sum of .$500, executed by the Jackson Chemical Manxifacturiiifr 
Company, and secured by a deed of trust also executed by said company 

•For other cases se« same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



STURDIVANT BANK V. SOHADE 191 

upon 117 acres of land, and also upon two lots In Cape Glrardeau county, Mo. 
The facts upon which the validity of the security claimed by the bank dé- 
pends, as found by the référée and the District Court, are as follows: 

The English Mining & Manufacturing Company was incorporated under the 
laws of Missouri in April, 1897, and in December, 1902, changed Its name to 
the Jackson Brick & Tile Company. From the time of Its original incorpo- 
ration until 1906 it was engagea in the business of manufacturing brick, lire 
brick, and drain tile near Jackson, Mo., and had a manufacturing plant and 
certain lands in that locality. Henry R. English was the organizer and prin- 
cipal stockholder in the conipany, and during the time above mentioned was 
its président, and in complète control of its affairs. 

On September 12, 1902, Henry R. English caused a corporation to be or- 
ganized under the laws of Missouri by the name of the Jackson Chemical Man- 
ufacturing Company, with a purported fuUy paid capital stock of $20,000. 
No part of this capital, however, was ever paid in, and the company seems 
to hâve been incorporated by English for the purpose of borrowing money 
for the English Mining & Manufacturing Company, above mentioned, as it 
never transaeted any business with the exception of the exécution of the deed 
of trust hereinafter mentioned. 

Immediately upon the incorporation of the Jackson Chemical Manufactur- 
ing Company, the English Mining & Manufacturing Company executed a 
warranty deed dated September 12, 1902, conveying to the Jackson Chemical 
Manufacturing Company 117 acres of land and two lots in Cape Glrardeau 
county, Mo., for the expressed considération of $15,000. The deed was ac- 
kuowledged by English as président of the English Mining & Manufacturing 
Company on September 18, 1902, and, after being so acknowledged, was left 
by English in the possession of one Limbaugh, the notary who took the 
acknowledgment, and the deed remained in the possession of the notary for 
, several months, and was then returned by the notary to English, who placed 
it in his box in the vault of the Jackson Exchange Bank, at Jackson, Mo., 
where it remained until July, 1906, when it was taken out and afterwards 
recorded as hereinafter stated. 

On September 16, 1902, the Jackson Chemical Manufacturing Company exe- 
cuted a deed of trust, whereby it conveyed the 117 acres of land and the 
two lots, being the same property described in the warranty deed before 
mentioned, to one Henry L. Jones, as trustée, to secure the payment of 25 
promissory notes for the sum of $500 each, executed by the said Jackson 
Chemical Manufacturing Company and payable flve years after date to the 
English Mining & Manufacturing Company. English was the président of both 
companies, and controUed and managed their affairs. He executed and ac- 
knowledged, as président, each of the above-mentioned instruments. 

On December 4, 1902, the English Mining & Manufacturing Company bor- 
rowed $8,500 from the Sturdivant Bank, and pledged to the bank as collatéral 
security for the loan the 25 notes of the Jackson Chemical Manufacturing Com- 
pany before mentioned. In negotiating this loan, the English Mining & Man- 
ufacturing Company was represented by Henry R. English, who informed the 
bank that the notes were secured by a deed of trust upon certain lands for- 
merly owned by the English Mining & Manufacturing Company, and that 
sald company had conveyed sald lands to the Jackson Chemical Manufactur- 
ing Company by warranty deed. At the time the loan was obtalned from 
the Sturdivant Bank, Henry R. English forwarded to the bank by mail the 
deed of trust executed by the Jackson Chemical Manufacturing Company to 
secure the collatéral notes, and requested that the bank return the deed of 
trust to him, saying that he would bave the same recorded. The Sturdivant 
Bank on December 4, 1902, mailed the deed of trust to English and requested 
him to place it of record. 

The English Mining & Manufacturing Company from time to time renewed 
the note, evidencing the debt owing by it to the Sturdivant Bank, and prior 
to October 16, 1905, increased its debt to the bank by borrowing additional 
money to the sum of $15,000, for which the Sturdivant Bank held as col- 
latéral security the 25 notes executed by the Jackson Chemical Manufactur- 
ing Company, and secured by the deed of trust hereinbefore mentioned. 
When the deed of trust executed by the Jackson Chemical Manufacturing 
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Company was returned by thé Sturditant Bank to Henry R. English, on De- 
cember 4, 1902, English dld not file the deed for record, but plaeed it in hls box 
in the vault of the Jackson Bxchahgè Bank, where It remained until some time 
in July, 1906, when it was taken ont and recorded as hereiuafter stated. English 
testifled that the reason he dld not record the warranty deed from the Eng- 
lish Mining & Manufacturing Company to the Jackson Chemical Manufac- 
turing Company, and the deed of trust from the latter Company to Jones, 
as trustée, was that he, English, was advised by his attorney not to do so, 
that he thought the recordlng of the instrument might affect the interests 
of the Jackson Exchange Bank, of which he was président, and that he was 
at the time negotlatlng with parties in St. Louis to secure money, and ex- 
pected to take up the loan in a short time. 

About July 19, 1906, the Sturdivant Bank learned that the Jackson Brick 
& Tile Company was in financlal difBculties and unable to proceed wlth Its 
business ; that the deed from the English Mining & Manufacturing Company 
to the Jackson Chemical Manufacturing Company, and the deed of trust from 
the Jackson Chemical Manufacturing Company to Jones, trustée, had never 
been recorded; and that the Jackson Brick & Tile Company owed about $69,- 
000, and was insolvent. 

On August 8, 1906, Mr. Miller, the attorney of the Jackson Brick & Tile 
Company, filed for record the deed from the English Mining & Manufactur- 
ing Company to the Jackson Chemical Manufacturing Company, and the 
deed of trust of the Jackson Chemical Manufacturing Company to Jones trus- 
tée. On October SI, 1906, the Jackson Brick & Tile Company was adjudlcated 
a bankrupt on the pétition of creditors, flled October 8, 1906. Over $25,000 
of the total indebtedness of the bankrupt arose after the Sturdivant Bank 
had received the collatéral notes dellvered to it by the Jackson Brick & Tile 
Company and before the reeording of the deeds above mentioned. 

Henry R. English, président of the Jackson Brick & Tile Company, wlth- 
held the warranty deed from the English Mining & Manufacturing Company 
to the Jackson Chemical Manufacturing Company, and the deed of trust 
from the latter company to Jones, trustée, from record, in order that the Jack- 
son Brick & Tile Company might obtain crédit upon Its apparent ownership 
of the property descrlbed in such conveyances. The debt due from the Jack- 
son Brick & Tile Company to the Sturdivant Bank was created in good faith, 
and the bank gave a présent cash considération for the collatéral notes secured 
by deed of trust from the Jackson Chemical Manufacturing Company to 
Jones, trustée. In making the loan and in taklng the collatéral security the 
bank was not gullty of any actual fraud. The warranty deed executed and 
delivered by the English Mining & Manufacturing Company to the Jackson 
Chemical Manufacturing Company, and the deed of trust from the latter to 
the former securing the notes pledged to the Sturdivant Bank, were not wlth- 
held from record in pursuance of any agreement or understandlng between 
the Sturdivant Bank and the English Mining & Manufacturing Company or 
its successor, the Jackson Bricli & Tile Company. The bank supposed that 
both instruments had been duly recorded. 

Tliere is no évidence or flnding in the record that any créditer now object- 
ing to the allowance of the claim of the bank as a secured claim ever ex- 
amined the records for the purpose of ascertainlng whether there were any 
incumbrances of record agalnst the property now in controversy and extended 
crédit to the Jackson Brick & Tile Company in rellance thereon. The créd- 
iter, Quinn, who asked and obtained leave to Intervene in the proceedlng 
brought by the référée in bankruptcy to establlsh the claim of the bank, had 
full knowledge of ail the transactions of the Jackson Brick & Tile Company 
and its predecessor, the English Mining & Manufacturing Company. Thls 
knowledge not only appears from the record in thls case, but this court found 
that the same exlsted in the case of McAfee v. Shade, 185 Fed. 443, 107 C. C. 
A. 512. As to the Whitewater Bank and John S. Medley, its cashier, the 
record falls to show that they, or either of them, ever presented or proved a 
claim against the bankrupt estate. 

The land descrlbed in the trust deed on which the Sturdivant Bank claims 
its security is now In the possession of the United States District Court for 
the Eastern District of Missouri, through its référée and trustée lu bank- 
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ruptcy. The bank was not a party to the withliolding of the deeds from 
record by Engllsh, and was in no way beneflted thereby. 

R. B. Oliver (R. B. Oliver, Jr., and Allen L. Oliver, on the brief), 
for appellant. 

T. D. Hines (A. P. Stewart and Moses Whybark, on the brief), for 
appellee. 

Before SANBORN and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge (after stating the facts as above). There 
seems to be some misapprehension on the part of counsel as to the 
questions of law which arise upon the facts stated. In order that the 
issues in the case may be understood, it is necessary to go back to the 
commencement thereof before the référée in bankruptcy. The Sturdi- 
vant Bank, in the way provided by law, sought to establish before the 
référée in bankruptcy its claim amounting to $15,410 against the estate 
of the Jackson Brick & Tile Company, a bankrupt. It claimed that 
this indebtedness arose upon the promissory note of the said Jackson 
Brick & Tile Company. It also claimed that it was a secured créditer 
by reason of the pledge to it of the collatéral notes of the Jackson 
Chemical Manufacturing Company, which were secured by the deed of 
trust executed and delivered by the Jackson Chemical Manufacturing 
Company to the English Mining & Manufacturing Company, the pred- 
ecessor of the Jackson Brick & Tile Company. The bank also asked 
that the land covered by the trust deed should be stricken from the 
schedule of assets belonging to the estate of the bankrupt. To the 
offer of the bank to prove its claim as a secured créditer, the trustée 
of the bankrupt objected to the allowance thereof for the following, 
among other, reasons : 

"That the said bankrupt, belng insolvent, witliin four niontlis before the fll- 
ing of the pétition in bankruptcy hereln, uiade tlie transfer of its property 
to the Jackson Chemical Company, which is nientioned in the proof of claim 
of said Sturdivaut Bank, in that the said pretended deed from the English 
Mining & Manufacturin.ï' Company to the said Jackson Chemical Comijany, 
dated the 12th day of September, A. D. 1D02, purporting to convey the real 
estate sought by said bank to be stricken frojn the schedule of assets, was 
not recorded nor flled for record In the county of Cape Girardpau, Mo., where 
said land lies, as is required by law in such cases, until within four months 
uext before the fliing of the pétition in bankruptcy herein, and in that the 
said pretended mortgage or deed of trust w'hich was executed to seeure the 
collatéral notes and mortgage descriled in the clnimant's proof of its claim 
was not recorded nor flled for record in the county of Cape Girardeau, Mo., 
where said land lies, as is required by law in such cases, until within 
four months next before the filing of the pétition herein. That the effect of 
the enforcement of the said pretended transfers would be to enable the said 
bank to obtain a greater percentage of Its debt tlian of tlie other creditors 
of said bankrupt in the same class, and that both said pretended deed and 
said pretended deed of trust are void within the nieaning of the bankrupt law. 
That the withholding of the deed aforesaid from the records in the county 
where the land included therein lies, for about four years, as was done by the 
said Sturdivant Bank, constituted a fraud in law against ail creditors of said 
bankrupt, and gave said bankrupt a fictitious crédit, enabling it to obtain 
crédit for material purchased by it, and for labor employed by it, wiiieh said 
bankrupt conld not possibly hâve done had said instruments been recorded at 
the date of their alleged exécution. That the said .lackson Chemical Company 
never had any légal existence, nor was any charter ever issued by the state 
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pf Missouri, nor any other state, creating such a corporation, anfl In addition, 
It It dld hâve such légal existence, it never had any assets or propérty of 
any kind, but was created solely for a fraudulent purpose. Thiat It never 
transacted lany. business, and never owned or possessed a penny, except what 
in fact and In law was owned by sald bankrupt, or the English Mining & 
Manufacturlng Company. That the sald conveyance and the sald incnmbrance 
were execiitèd with the Intent to hlnder, delay or defraud the credltors of 
the banlirupt, or the English Mining & Manufacturlng Company." 

Upon the hearing before the référée the daim of the bank was 
allowed, but not as a secured claim. The prayer of the bank to hâve 
the land covered by the trust deed stricken f rom the schedule of assets 
was denied', and it was further decided that the conveyance from the 
English Mining & Manufacturing Company to the Jackson Chemical 
Manufacturlng Company, as well as the trust deed executed by the 
latter to the former, were void. A pétition for review of this order of 
the référée was filed, and the case subsequently came on for hearing 
before the United States District Court for the Eastern District of 
Missouri. That court, upon full hearing, affirmed the ruling of the 
référée upon the single ground that the trust deed, having remained 
unrecorded from December 4, 1902, until July, 1906, was construc- 
tively fraudulent under the laws and décisions of Missouri as to cred- 
itors who became such while said deed of trust was unrecorded. 

The case is now brought heré by the appellant bank, which alone 
appeals. In the District Court the bank made the contention that the 
référée in bankruptcy was without jurisdiction to décide as to the va- 
lidity of the bank's security because the land in question did not be- 
long to the bankrupt. Tlie trial court overruled this objection upon 
the ground that the land was in the possession of the United States 
District Court for the Eastern District of Missouri, through its référée 
and trustée in bankruptcy, and that it had the right to détermine the 
validity of any lien claimed against the propérty. This ruling of the 
trial court is one of the errors assigned, but it has neither been argued 
orally nor in brief, and therefore must be deemedi abandoned. The 
only other error assigned is as to the ruling of the court holding the 
deed of trust constructively fraudulent as above stated. 

[1] The trial court held that the Jackson Chemical Manufacturing 
Company was at least a de facto corporation, that it took title to the 
land in question under the deed from the English Mining & Manu- 
facturing Company, and that it had the power to exécute and deliver 
the trust deed. The bank does not complain of this ruling, and, as 
the trustée in bankruptcy did not appeal, he cannot be heard to com- 
plain of it. Therefore we adopt the ruling of the trial court upon this 
question without passing upon its merits. We do this without hésita- 
tion, for the reason that if it be conceded that the conveyance of the 
land in question by the English Mining & Manufacturing Company 
to the Jackson Chemical Manufacturing Company, and the exécution 
and delivery of the deed of trust, was simply a paper transaction, then 
as a court of equity, looking at the substance of things and not their 
form, we should be obliged to détermine that the transaction as shown 
by the record constituted an équitable mortgage in favor of the bank 
to the extent of the amount of the collatéral notes pledged to it, and 
which the trust deed secured. 
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It must now be seen that the real controversy to be decided by this 
court arises between the trustée in bankruptcy who, undter section 47a 
of the bankruptcy act as amended in 1910 (Act June 25, 1910, c. 412, 
§ 8, 36 Stat. 840), as to ail property in the custody or coming into the 
custody of the bankruptcy court, is deemed vested with ail the rights, 
remédies, and powers of a creditor holding a lien by légal or équitable 
proceedings thereon ; and as to ail property not in the custody of the 
bankruptcy court is deemedi vested with ail the rights, remédies, and 
powers of a judgment creditor holding a judgment exécution duly 
returned unsatisfied, and the Sturdivant Bank, who claims a lien upon 
the land in question, created December 4, 1902. 

[2] The pledge of the collatéral notes to the bank in equity carried 
with them whatever interest the pledgor had in the trust deed which 
secured their payment. This, together with the delivery of the deed 
of trust to the bank, constituted an équitable assignment or transfer 
thereof. 

[3] This transfer was accepted in good faith for a présent consid- 
ération, and, as the court below found, is not subject to attack for 
actual fraud. It is not subject to attack, as being a voidable préférence 
under section 60ab of the bankruptcy act, for the reason that the trans- 
fer was not made within four months f rom the time of the filing of the 
pétition in bankruptcy. It is contendted, however, by the trustée in 
bankruptcy that under the provisions of section 60a the four months 
did not commence to run until the trust deed was recorded on August 
8, 1906. Bank v. Connett, 142 Fed. 33, 7Z C. C. A. 219, 5 L. R. A. 
(N. S.) 148. 

[4] This contention develops a misconception of the question to be 
decided. The bank obtained no lien or interest in the land in contro- 
versy by the exécution and delivery of the warranty deed or the exé- 
cution and delivery of the trust deed. Whatever interest the bank 
obtained in the land was obtained by reason of the pledge of the col- 
latéral notes, and the delivery of the trust deed to it. The transfer 
which might be avoided under section 60ab of the bankruptcy act is 
the transfer from the English Mining & Manufacturing Company to 
the bank by the pledge of the notes and the delivery of the trust deed. 
This transfer never was in writing, and could not be recorded, and is 
not within section 2809, Revised Statutes of Missouri 1909, providing 
for the recording of any instrument in writing that conveys any real 
estate, or whereby any real estate may be affected. There being no 
written instrument evidencing the transfer from the English Mining 
& Manufacturing Company to the bank, there was nothing to record 
and nothing which the laws of Missouri require to be recorded. There- 
fore the transfer was actuàlly made on December 4, 1902, and is now 
invulnérable to attack on the ground of its being a voidable préférence. 
The trust deed did not évidence the transfer to the bank. 

[5] While it thus appears that the transfer from the English Mining 
& Manufacturing Company to the bank may not be avoided as a préfér- 
ence, there are other provisions of the bankruptcy act which may 
avoid it by destroying the trust deed itself as against the trustée in 
bankruptcy, for the reason that the bank, in order to sustain the va- 
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lidity of its security, must show that tlie trust deed îs valid; and those 
will now be considered. 

Upon the facts stated we know of no provision in the bankruptcy 
act which would invalidlate the trust deed, unless it be section 67a, 
which is as follows : 

"Claims which for want of record or for other reasons would not hâve heen 
valid liens as agalnst the claims of creditors of the bankrupt shall not be 
liens as against his estate." 

We must now, therefore, turn to the laws of Missouri and the dé- 
cisions of her Suprême Court in order to détermine whether the fail- 
ure, under the facts in this case, to record the trust deed on the part 
of the bank, from December 4, 1902, to August 8, 1906, would ren- 
der such instrument invaHd as against the trustée. The statutes of 
Missouri in regard to the recording of instruments âffecting real es- 
tate (sections 2809 and 2811, Revised Statutes of Missouri 1909) are 
as follows: 

"Sec. 2809. Deeds, etc., to be Recorded. — Any instrument in writing that 
conveys aay real estate, or whereby any real estate may be affected, in law or 
equlty, proved or aeknowledged and certifled in the manner hereinbefore pre- 
scribed, shall be recorded in the office of the recorder of the county in which 
such real estate is situa ted." 

"Sec. 2811. No such instrument in writing shall be valid except between the 
parties thereto, and such as bave actual notice thereof , until the same shall 
be deposited with the recorder for record." 

In Bank v. Connett, 142 Fed. 33, 1Z C. C. A. 219, 5 L. R. A. (N. 
S.) 148, and in Re Bothe, 173 Fed. 597, 97 C. C. A. 547, it was de- 
cided by this court that certain chattel mortgages were void as against 
gênerai creditors who bëcame such while the mortgages were unre- 
corded. This resuit was reached after an examination of the statute 
of Missouri regulating the recording of chattel mortgages, and the 
décisions of the Suprême Court of that state. It is claimed by the 
appellant that the law is otherwise in Missouri in relation to unre- 
corded instruments afïecting real estate. Harrison v. Calhoun, 95 
Mo. App. 80, 68 S. W. 963. Cases of the character now under dis- 
cussion dépend for correct décision upon the particular facts in each 
case. 

In this case there was no agreement or understanding between the 
parties that the trust deed or the warranty deed should not be re- 
corded. There is no évidence that any person not having knowledge 
of thèse instruments ever searched the records and extended crédit 
to the Jackson Brick & Tile Company relying on the record. There 
is no évidence that any créditer now complaining was deceived by the 
withholding of the trust deed and warranty deed from record. The 
bank was not the grantee in the deed of trust or in the warranty deed, 
and the primary duty of recording same rested upon the grantees. 

[6] The bank could hâve lawfully received a pledge of the collat- 
éral notes carrying with them the security without ever having seen 
the trust deed. The bank gave the trust deed to English with instruc- 
tions to hâve it recorded, and the bank supposed it had been recorded. 
It was in the interest of the bank that the deeds should be recorded. 
It could gain no advantage and would be liable to sufEer loss if the 
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same were withheld from record, hence when English, the président 
of the English Mining & Manufactiiring Company, decided to with- 
hold thèse deeds from record, he was not acting for the bank, but for 
and in the interest of the English Mining & Manufacturing Com- 
pany, and adversely to every interest of the bank in the matter. 
Therefore, under a well-recognized rule of law, he ceased to be the 
agent of the bank, and his acts and knowledge are not to be charge- 
able to it. Hickman v. Green, 123 Mo. 165, 22 S. W. 455, 27 S. W. 
440, 29 L. R. A. 39; Bank v. Eovett, 114 Mo. 519, 21 S. W. 825; 
Traber v. Hicks, 131 Mo. 180, 32 S. W. 1145. 

[7] No légal duty rested upon the bank to see that the warranty 
deed from the English Mining & Manufacturing Company to the 
Jackson Chemical Manufacturing Company was recorded ; hence, it 
cannot be charged with any négligence in regard to same. 

[8] The trustée, being in possession of the real estate upon which 
the lien is claimed by virtue of section 47a of the bankruptcy act, must 
be deemed a creditor holding a lien thereon by légal or équitable pro- 
ceedings. As early as 1851, in the case of Davis v. Owenby, 14 Mo. 
170, 55 Am. Dec. 105, the Suprême Court of Missouri had occasion 
to construe the Revised Code of Missouri 1845, c. 32, § 42, which 
was in the same language as section 2811, Revised Statutes of Mis- 
souri 1909, hereinbefore quoted. It was decided in that case that a 
bona fide purchaser of property who has failed to record his deed 
until after judgment has been recorded against the vendor, but who 
records it prier to any sale under the judgment, can hold it against 
the person purchasing under the judgment. Ryland, J., in delivering 
the opinion of the court, said: 

"The forty-second section, In declaring that no such Instrument in writing 
Bhall be valid except between the parties thereto and such as shall hâve actual 
notice thereof, until deposited l'or record, is not designed to allow any person 
to dispute the validity of an unrecorded deed, unless he is interested in the ti- 
tle under the same grautor — a mère trespasser cannot dispute it — there must be 
a title for value, under the grantor, to admit of the question being raised. Now, 
It will be seen tliat a creditor, as such, is nowhere alluded to in the statute as a 
person who is affected by notice, or to whom notice is to be given, and it would 
plainly be useless to give actual notice of an unrecorded deed to a creditor 
with a View to affect the person who mlght afterwards become a purchaser 
under the judgment of the credltors. A creditor by obtainlng a judgment 
acquires a lien that blnds the estate of the défendant against any subséquent 
act of his, but he acquires no interest or estate in the property. A purchaser 
of the property under the judgment of the creditor is the first person who 
acquires an Interest in the property, and is the person who Is to be affected 
by notice either actual or constructive. If he has notice before he assumes 
the character of a purchaser, he vests his money In a spéculation against the 
deed, and the judgment créditer takes the money upon his judgment. The 
recording of the deed before the purchase is notice to him. I exclude cred- 
itors altogether from the above statutes, believlng that they were never In- 
tended to be embraced within their provisions." 

This case was followed in Valentine v. Havener, 20 Mo. 133, and 
in Stillwell V. McDonald, 39 Mo. 282. In Potter v. McDowell, 43 
Mo. 93, it was again followed, and Judge Baker, who delivered the 
opinion of the court, said : 

"The deed of trust made to secure thèse notes was not recorded until the 
17th day of Ju!y, 1858, more than three months after the property was at- 
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tached. The plaintifE's counsel Insists that the attachment havlng been leviefl 
on the propèrty before the deed of trust was recorded shoHld take preeedence 
of It ; and we are asked to review the décisions of this court in the case of 
Davis V. Owenby, 14 Mo. 170, 55 Am. Dec. 105, and subséquent cases followlng 
the doctrine there laid down. In the abpve-named case the court decided that 
a bona flde purchaser of real estate who has failed to record liis deed until 
after a judgment is obtained against the vendor, but who records it before a 
sale under the judgment, will hold it against a purchaser under the judgment. 
This décision was followed in the case of Valentine v. Havener, 20 Mo. 133, 
Judge Scott dissenting, and In the case of Stlllwell v. McDonald, 39 Mo. 282, 
when the prlnciple was applled to a judgment and sale in a suit by attach- 
ment. Thèse décisions involve a construction of our statute relating to the 
conveyance of real propèrty, and I think the rule laid down by them is con- 
trary to the spirlt and intention of the statute ; but it has been so long ac- 
quiesced in as an established rule affeeting the rights of propèrty that it will 
not now be disturbed. It is more Important that rules of law affeeting the 
rlghbs of propèrty should be stable than wise." 

In the case of Reed et al. v. Owenby, 44 Mo. 204, the same ques- 
tion was again before the court, and Wagner, J., said: 

"The question Is flrmly settled in this state by two direct adjudications hold- 
ing that an unrecorded deed is good against a judgment if recorded before 
an exécution sale under the judgment. Davis v. Owenby, 14 Mo. 170, 55 Am. 
Dec. 105 ; Valentine v. Havener, 20 Mo. 133. The counsel for the plaintifCs 
admits thèse authorlties are dlrectly against hhn, but asks the court to re- 
view the question and détermine the lavsr otherwlse. This we are not at lib- 
erty to do. The law has been settled for many years. It has become a rule 
of propèrty, and titles hâve been vested on the strength of it. The stability 
of judicial décisions is of the utmost conséquence, as on them reposes the se- 
curity of propèrty ; and they are not to be tampered with to suit the views 
of difCerent persons." 

In Wilson v. Beckwith, 140 Mo. 359, 41 S. W. 985, the rule was 
again followed, also in Hord v. Harlan, 143 Mo. 469, 45 S. W. 274, 
and as late as the cases of Harrison Machine Works v. Bowers, 200 
Mo. 219, 98 S. W. 770 (1906), and Clark v. Lewis, 215 Mo. 173, 114 
S. W. 604 (1908), the rule was still adhered to. 

[9] The rule announced in Davis v. Owenby, supra, so far as our 
inquiries are able to inform us, is still the law of Missouri. The Su- 
prême Court has been asked on several occasions to change it, but that 
court has steadily refused to do so, for the reason, among others, that 
the same has become a rule of propèrty. The rule is based upon a 
construction of the statute of Missouri, hence we hâve no other alter- 
native than to follow such construction. 

Appellee has cited the cases of Singer Manufacturing Company v. 
Stevens, 169 Mo. 1, 68 S. W. 903; Goldsby v. Johnson, 82 Mo. 602; 
Bank v. Buck, 123 Mo. 141, 27 S. W. 341 ; Bank v. Doran, 109 Mo. 
40, 18 S. W. 836; Bank v. Rohrer, 138 Mo. 369, 39 S. W. 1047; 
Gentry v. Field, 143 Mo. 399, 45 S. W. 286. Thèse cases hâve been 
carefully examined. They are not based upon the construction of 
any statute of Missouri, but are cases which hâve held unrecorded 
instruments afïecting real estate fraudulent and void for reasons that 
do not exist in the présent case. In other words, they ail présent 
cases where, in addition to withholding an instrument affeeting real 
estate from the record, there Avas an additional élément which 
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amounted to either actual or constructive fraud in connection with the 
failure to record. 

[10] In this case, so far as the bank is concerned, which is the 
party contesting its right to a lien with the trustée in bankruptcy, no 
more can be said than that the bank failed to see that English did as 
he had promised. There is no évidence that it had any notice of the 
act of English in withholding the mortgage and deed from record, 
and we must find from the évidence that it supposed the mortgage 
had been recorded in accordance with its instruction. 

As explained before, English, when he commenced to act adversely 
to the interest of the bank and for the interest of his company, ceased 
to be the agent of the bank, and his acts and knowledge of the trans- 
action cannot be held to hâve been the acts and knowledge of the bank. 
The question then presented is, Is the équitable lien acquired by the 
bank on December 4, 1902, and followed by a record of the trust and 
warranty deeds August 8, 1906, superior to the right of the trustée 
in bankruptcy deemed to hâve a judgment lien created subséquent to 
the date last mentioned? Under the law and décisions of Missouri 
it would seem that there can be but one answer to this question : The 
trustée, not having sold the property to a purchaser before the deeds 
were placed of record, has no right superior to that of the bank. The 
decree of the District Court will therefore be reversed, with instruc- 
tion to allow the claim of the bank as a secured claim and otherwise 
proceed in référence thereto as law and justice may require; and it 
is so ordered. 



MERCHANTS'-LACLEDB NAT. BANK r. SCHADE. 

(Circuit Court of AppeaJs, Eighth Circuit February 27, 1912.) 

No. 3,600 (116). 

Appeal from and Pétition for Revision of Proceedings In the District 
Court of tbe United States for" the Eastern District of Missouri, and a Péti- 
tion to Revise under section 24b, Bankruptcy Act 1898. 

In the matter of bankruptcy proceedings of the .Taclison Briclî & Tlle Com- 
pany. Application by the Merchants'-Laclede National Bank for the allowance 
of a claim as secured against tbe bankrupt's estate, to which William F. 
Schade, trustée, filed objections. From an order of the District Court, afflrm- 
Ing a referee's order allowing the claim as a nonsecured claim, the bank ap- 
peals, and also files an original pétition to revise, under Banlir. Act July 1, 
1S98, c. 541, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3432). Reversed, with in- 
structions. 

John H. Holllday and John F. Lee (S. W. Fordyce and T. W. Whlte, on the 
brief), for appellant and petitioner. 

T. D. Hines (A. P. Stewart and Moses Whybark, on the brief), for appellee 
and respondent. 

Before SANBOEN and CAHLAND, Circuit Judges, 

CARLAND, Circuit Judge. This case Is hère on appeal and original péti- 
tion. As vfe hâve heard the case on the appeal, the pétition. No. 116, will be 
dlsmlssed. The facts appearing in this case do not difCer to such an extent 
from those In No. 3,665, Sturdivant Bank v. Schade, Trustée, 195 Fed. 188, just 
decided, as to require a separate statement. The facts arefuUy stated inour 
opinjon in the above case, and our vlews as to the law applicable thereto are 
fully discussed. It would serve no useful purpose to repeat what we bave 
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theré sald; The prindples of law announced In the Sturdîvant Bank Case 
require the reversai of tbe judgment In thls case. ïhe decree of the trial court 
Is therefore reyersed, with instruction to that court to allow the claim of the 
Merchahts'-I.acledé National Bank as a secured daim, and to proceed with 
référence thereto as law and justice ma'y require; and it is so ordered. 



BUTTERFIELD et al. v. MILLER et al. 

(Circuit Court of Appeals, Slxth Circuit. February 13, 1912.) 

No. 2,128. 

1. Qttiettng TiTtE (I 12*) — Suit to Removb Cloud— Necessitt or Possession 

Bï COMPLAINANT. 

A fédéral court of equlty bas jnrisdictlon of a suit to remove a cloud 
from title, although nelther party is in possession, where the question 
In Issue is the validlty, interprétation, and eft'ect of an administrator's 
deed under whloh complalnant clalms, includlng the establishment of the 
fact of administratorship of the grantor. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. §§ 8-12, 44, 
45; Dec. Dig. § 12.*] 

2. JtIDGMENT (§ 497*) — COLLATEBAL ATTACK—GrOUNDS— RECITALS. 

In a collatéral attack on a judgment only jurisdictional questions can 
be considered, and, if the court was one of gênerai jurisdiction, récitals 
of jurisdictional facts in its record are presuuiptively true, and can only 
be overcomx,- by other évidence contalned in the record. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 937, 93S; 
Dec. Dig. § 497.*] 

3. Attachment (§ 77*) — Proceedinqs to PEOcnEE— Affidavit. 

Under the attachment statute of Tennessee of February 1.5, 1836 
(Laws lS3,5-.36, e. 43), as amended by Aet Jan. 27, 1S38 (Laws 1S37-38, 
c. 16(5) p. 234, which authorizes an attachment on an affidavit that de- 
fendant is a nonresldeut of the state, such an averment lu a verified bill 
may constitute a sufflclent affidavit. 

[Ed. Note.— For other cases, see Attachment, Cent. Dig. §§ 204-200; 
Dec. Dig. § 77.» 

Issuance of attachment, following state practice, see notes to 0"Connell 
T. Keed, 5 C. C. A. 606; Nederland Life Ins. Go. v. Hall, 27 C. 0. A. 392.] 

4. Attachment (§ 111*) — Peoceedinos to Pboctjre— Affidavit of Nonbesi- 

DEKCE. 

ITnder the attachment statute of Tennessee (Act Feb. 1.5, 1836 [Laws 
1835-36, c. 43]), as amended by Act Jan. 27, 1838 (Laws 1837-38, c. 160), 
wbieh authorized an attachment on an affidavit that défendant was a 
nonresident of the state, coustrued in aceordance with the rule adopted 
by the Suprême Court of the state, an averment in such an affidavit 
thfit défendant was a "citizen" of another state was sufficient. 

|Ed. Note.— For other cases, see Attachment, Cent. Dig. §§ 292-302; 
Dec. Dig. § 111.*] 

6. Attachment (§ 211*) — Peoceedings to Procure— Sufficienct of Plead- 

ING. 

A bill for an attachment agalnst a nonresident défendant was not în- 
sufficient to give jurisdiction to the court because it did not pray for 
a Personal jud;,'ment for any dcficiency against the défendant where it 
contained a prayer for gênerai relief, and by reason of defendant's non- 
residence and nonappearance such a jùdginent would bave been a nullity. 

[Ed. Note. — For other cases, see Attachment, Cent. Dig. §§ 706-721; 
Dec. Dig. § 211.*] 

•For otlier cases see same topio & S nitmeee In Dec. & Am. Digs. 1907 to date, & Eep'r ludeiai 
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6. Evidence (§ 372*) — Akcient Deeds— Pboof op Authoritt to Exécute. 

The gênerai rule is that If an anclent deed recites an authority under 
which it purports to be execiited, or recites facts équivalent thereto, the ré- 
cital is prima 1=3016 évidence of the authority, provided aets of ownership 
hâve been done under the instrument ; but, where the authority under which 
the deed Is claimed to hâve been exeeuted is a matter of record, the 
deed is not admissible, however anclent it niay be, as an évidence of 
title to land, without the production of the power or an authenticated 
copy, or explanation of the failure to make such production. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 1613-1627; 
Dec. Dig. § 372.*] 

7. Evidence (§ 372*) — Ancient Adminisikatoe's Deed — Admissibilitt — 

Peoof of AdMINISTE.'VTOESIIIP. 

A deed to land. purportlng to hâve been made by the admlnistrator 
of the record owner, was e.^ecuted in 1851 in due form and recorded. 
The statute of the state made a certlfled copy of the record evideuce of 
equal value vvith the original, and the statutes In force at the time the 
deed was made provided for the appointment of administrators by the 
county court and in certain cases by the chancery court. Bcld that, 
while a certlfled copy of the record was prima faeie évidence of the 
exécution and delivery of the deed, it was uot admissible to prove title 
in the grantee without proof of the administratorship of the grantor, 
the best évidence of which was the public record of his appointment, and 
that, while récitals in the deed were sufficient to raise a presuniption 
of such appointment as secondary évidence, they were not compétent; in 
the absence of some showlng that the court record thereof could not be 
produced. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1613-1627; 
Dec. Dig. § 372.*] 

Appeal f rom the Circuit Court of the United States for the Western 
District of Tennessee. 

Suit in equity by Griffin T. Miller and others against Roger W. 
Butterfield and Thomas M. Peck. Decree for complainants, and de- 
fendants appeal. Reversed. 

Willard F. Keeney (James A. England and Chester G. Bond, on the 
brief), for appellants. 

J. A. Pitts (Ross & Ross and Pitts & McConnico, on the brief), for 

appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Appellees (hereafter called complainants) filed 
their bill to remove cloud from title to a tract of 5,000 acres in Per- 
ry county, Tenn., entered by Isaac W. Stanley in 1841. They deraign 
title from Stanley through deed dated May 22, 1851, by John Mont- 
gomery (claimed to hâve been Stanley's admlnistrator) to Secrist, who 
conveyed to Stephens August 4, 1855, and by conveyance July 1, 1858, 
by the clerk and master of the chancery court of Perry county to 
Brown and Miller (complainant's ancestors) under decree of that court 
in attachment proceedings brought by Brown and Miller against 
Stephens. Butterfield and Peck (hereafter called défendants) origi- 
iially claimed about 2,875 acres of the tract by purchase in 1889 (for 
value and in ignorance of the Stanley entry and title) from claimants, 

*For other cases see same topic & S numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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under entries made in 1855, 1857, and 1861, respectively, and thus 
later than the Stanley entry. In 1900, af ter tbis suit was begnn. (but 
before answer), Butterfield and Peck obtained from Stanley's heirs 
(for a comparatively nominal considération) a conveyance of the entire 
5,000-acre tract. It is now conceded that the Stanley title is superior 
to that of the later entrymen, under whom défendants originally 
claimed ; and complainants' title is superior to that of défendants', un- 
less either the deed from Montgomery to Secrist was inefïective to 
convey Stanley's title or the attachment proceedings in the suit of 
Brown & Miller v. Stephens, and the deed thereunder, were insuffi- 
cient to transfer the latter's title. Défendants assail the validity or 
efifect of both thèse conveyances. They also deny jurisdiction under 
the bill in this cause, for alleged lack of sufficient possession of the 
land by complainants. From the decree of the Circuit Court, which 
adjudged complainants' ownership in fee of the entire tract, and set 
aside défendants' claim of title as clouds thereon, this appeal is taken. 

1. Had the Circuit Court Jurisdiction ? 

[1] Independently of a statute of the state where the land lies, a 
bill to remove cloud from, légal title to land cannot ordinarily be 
brought, in a court of the United States, by one not in possession of 
the real estate in controversy ; the ground being that complainant in 
such case bas an adéquate remedy at law. United States v. Wilson, 
118 U. S. 86, 6 Sup. Ct. 991, 30 L. Ed. 110; American Ass'n v. Wil- 
liams (C. C. A. :6th Gir.) 166 Fed. 17, 93 C. C. A., 1. There is no 
statute in Tennessee authorizing a bill to remove cloud from title 
where neither party is in possession. The proofs shpw that each 
party has sufficient possession to maintain suit against strangers to 
the title, but that the possession of each is of the same gênerai na- 
ture ; the possession of neither being such as to be efifectively exclu- 
sive of the ôther. Under the practice in Tennessee, where neither 
party is in actual possession, an ejectment suit may be^ maintained in 
the chancery court, from wrhich court this case was removed to the 
fédéral court. The existence of the remedy in ejectment given by 
the Tennessee statute would not oust the fédéral court in equity of 
jurisdiction over the suit, on the ground of adequacy of remedy at 
law. American Ass'n v. Williams, supra, at page 23 of 166 Fed., 
93 C. C. A. 1. Passing aS unnecessary for décision the question 
whether, in view of the practice and rule ref erred to, the fédéral court 
sitting in equity would hâve jurisdiction of this case, and the question 
whether remedy existing in the chancery court of Tennessee could 
be préserved by a transferring of the case to the law side of the féd- 
éral court, 'wéthink ample jurisdiction is found in the fact that the 
establishment of the deèd from Montgomery to Secrist as the deed 
of Stanley (including the establishment of Montgomery's alleged ad- 
ministratorship) is necessary to the prooi of complainants' title, espe- 
cially in view of défendants' contention (hereafter discussed) that the 
deed in question is merely that of Montgomery individually. To say the 
least, the remedy in ejectment would not be as complète as in equity. 
We think the jurisdiction is as clear as for the establishment of a 
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lost deed or a lost power of attorney. Had ejectment suit been in- 
stituted, we think a bill in aid thereof would hâve been proper for 
the purpose of establishing such deed as the conveyance of Stanley. 
No reason is apparent why such jurisdiction should not be exercised 
by an independent bill in equity. 

2. Did the Deed f rom the Clerk and Master to Brown and Miller 
Effectually Convey Stephens' Title? 

[2] The suit which resulted in a decree and sale thereunder was 
brought to collect the amount of a judgment recovered, in a state 
court of Ohio, by Brown and Miller as plaintiffs against Stephens as 
défendant. The deed of the clerk and master is in due form. The 
decree recites that "the défendant has been attached by his property 
and summoned by publication to be and appear before the court," etc., 
orders the taking of the bill as confessed for want of appearance, 
recites the finding of the indebtedness from the défendant Stephens 
to Brown and Miller, upon the Ohio judgment, and the latter's own- 
ership of the land in question, and orders sale of the same after 30 
days' notice to be published for three successive weeks in a newspaper 
named. The report of sale was confirmed. The attack hère made 
upon the decree and proceedings thereunder is collatéral. Against 
such attack only jurisdictional questions can be considered. Cooper v. 
Reynolds, 10 Wall. 308, 19 L. Ed. 931; Simmons v. Saul, 138 U. S- 
439, 452, 11 Sup. Ct. 369, 34 L. Ed. 1054; Robertson v. Winchester, 
85 Tenn. 171, 1 S. W. 781. With respect to the decree of a court 
of gênerai jurisdiction the rule is well settled that récitals such as 
are found hère are presumptive évidence of compHance with the steps 
necessary to the jurisdiction of the court, and (by the better author- 
ity) cannot be overcome by extraneous évidence, but only by évi- 
dence contained in the record. Cooper v. Reynolds, supra; Robert- 
son V. Winchester, supra; Applegate v. Lexington, etc.. Min. Ce, 117 
U. S. 255, 266, 6 Sup. Ct. 742, 29 L. Ed. 892 ; 1 Black on Judgments, 
§ 273, and cases cited ; Walker v. Cottrell, 6 Baxt. (Tenn.) 257, 273, 
274, and cases there cited. And the fact that the jurisdiction of the 
court over the matter in question is dépendent upon statute (as in the 
case of attachment) does not change the rule as above stated, where 
the statutory powers are brought into action in the usual form of 
common law or chancery proceedings, or where the court is one o£ 
spécial jurisdiction as respects the peculiar remedy. Harvey v. Tyler, 
2 Wall. 328, 17 L. Ed. 871 ; Comstock v. Crawford, 3 Wall. 396, 
18 L. Ed. 34; Applegate v. Lexington, etc.. Min. Co., supra. On 
the other hand, where the record states the évidence or makes an 
averment with référence to the jurisdictional feature, it will be un- 
derstood to speak the truth on that point, and (subject to certain 
exceptions unnecessary to consider) it will not be presumed that there 
was other or différent évidence respecting the fact, or that the fact 
was otherwise than as averred. Galpin v. Page, 85 U. S. 350, 366, 
21 L. Ed. 959; Settlemier v. Sullivan, 97 U. S. 444, 448, 24 L. Ed. 
1110; Cheeley v. Clayton, 110 U. S. 701, 708, 4 Sup. Ct. 328, 28 L. 
Ed. 298; Dick v. Foraker, 155 U. S. 404, 413, 15 Sup. Ct. 124, 39 
Iv. Ed. 201 ; Old Wayne Life Ass'n v. McDonough, 204 U. S. 8, 17, 
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27 Sup. Ct. 236, 51 L. Ed. 345; Johnson v. îlunter (C. C. A. Sth 
Cir.) 147 Fed. 133, 137, 77 C. C. A. 359. 

[3] The Tennessee statute in force when the attachment proceed- 
ings in question were had (Act Feb. 15, 1836 [Acts 1836], as amended 
and explained by Act Jan. 27, 1838 [Acts 1838]) permitted such rem- 
edy upon affidavit that défendant is a nonresident of the state. The 
fact that the pleader may hâve had in mind an inapplicable statute 
is immaterial ; there having been a statute under which the affidavit 
would be sufficient. No separate affidavit for attachment is present- 
ed. The bill of complaint, however, prays for attachment to be levied 
upon the lands in question, and "that the said WilHam P. Stephens, 
who is a citizen of the state of Indiana, be made défendant, that pub- 
lication be made," etc. Such bill may properly constitute an affidavit 
for attachment. Peak v. Buck, 3 Baxt. (Tenn.) 71 ; Foster v. Hall, 
4 Humph. (Tenn.) 345, 348. And the method of statement referred 
to as contained in the bill is a sufficient allégation that the défendant 
therein is "a citizen of Indiana." Walker v. Cottrell, supra; Grubbs 
V. Colter, 7 Baxt. (Tenn.) 432; Bascom v. Smith, 31 N. Y. 595, 605. 

[4] The first important question is whether such référence to Ste- 
phens as a citizen of Indiana is a sufficient allégation that such de- 
fendant is a nonresident of Tennessee. If so, sufficient jurisdiction 
for the attachment suit existed, othervvise not. In the Slaughterhouse 
Cases, 16 Wall. 36, 74 (21 L. Ed. 394), it is said that to make one a 
citizen of the Union " it is only necessary that he should be born or 
naturalized in the United States," but that "he must réside within 
the state to make him a citizen of it." Under the statute making di- 
verse citizenship of parties ground of fédéral jurisdiction, it bas al- 
ways been held that an averment of diverse résidence is not an alléga- 
tion of diverse citizenship. But the reason for the rule is that citizen- 
ship requires not merely résidence, but domicile, viz., a fixed and per- 
manent résidence. Bingham v. Cabot, 3 Dali. 382, 1 L-. Ed. 646 ; 
Abercrombie v. Dupuis, 1 Cranch, 343, 2 L. Ed. 129; Morris v. Gil- 
mer, 129 U. S. 315, 328, 9 Sup. Ct. 289, 32 L. Ed. 690; Marks v. 
Marks (C. C.) 75 Fed. 321, 324. The term "domicile," when used 
in connection with the attachment laws, is recognized by the courts of 
Tennessee as involving résidence with the intention of making it the 
home of the party, "the home or habitation fixed in any place without 
a présent intention of removing therefrom." Stratton v. Brigham, 
2 Sneed. (Tenn.) 421; Foster v. Hall, 4 Humph. (Tenn.) 345, 348. 
See, also, Waples on Attachment (Ist Ed.) page '39. The cases just 
cited establish the construction that f oreign citizenship implies foreign 
résidence. We find nothiîig to the contrary in Cain v. Jennings, 3 
Tenn. Ch. 131, 136. 

The question remains whether an allégation of foreign citizenship 
prima f acie implies an absence of a qualified résidence in the state 
of the forum; because one might hâve both a foreign résidence and 
also such a local résidence as would be inconsistent with the right: 
of attachment. The answer to this question dépends to some extent 
upon the degree of liberality with which the attachment laws are con- 
strùed by the courts of Tennessee. Speaking generally, it has been 
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the settled policy of the courts of Tennessee, since as early as 1846, 
that attachment laws must be liberally construed (Runyan v. Morgan, 
7 Humph. [Tenn.] 210; Maples v. Tunis, 11 Humph. [Tenn.] 108, 
110, 53 Am. Dec. 779; Hills v. Lazelle, 5 Sneed [Tenn.] 363, 365; 
Vance v. Cooper, 2 Cold. [Tenn.] 497), although, so far as the stat- 
utes prescribe the causes for which attachment may issue, no material 
departure from the spécifie requirements of the law has been per- 
mitted (Jackson v. Burke, 4 Heisk. [Tenn.] 610; Lillard v. Carter, 
7 Heisk. [Tenn.] 604). See, also, Conrad v. McGee, 9 Yerg. (Tenn.) 
428, 429. 

Turning to the spécifie décisions of the courts of Tennessee, it was 
held in Klepper v. Powell, 6 Heisk. (Tenn.) 503, 506, 510, that: 

"The allégation of the blll that 'the défendant Is not an Inhabitant of the 
State' substantially charges the fact of nonresidence as one ground for the 
attachment." 

And in Grubbs v. Colter, 7 Baxt. (Tenn.) 432, where an attachment 
bill was demurred to upon the ground, among others, that it contained 
no allégation that défendant is a nonresident of the state, the court 
said: 

"The bill, after the address, glves the names of the parties complainant and 
their résidence, and then the name of the défendant, and his résidence as 
being 'Lee County, Arkansas,' and proceeds to allège that 'the défendant, a 
citizen of the state of Arkansas, is justly Indebted to theni in the sura of 
?425.52, due by promissory note,' which is exhibited with the bill. We think 
it is sufflciently alleged that défendant is a nonresident of the state in the 
statement of his résidence in Arkansas, and that this nonresidence gives the 
chancery court jurisdlction." 

The conclusion reached is that the affidavit for attachment was ju- 
risdictionally sufïîcient under the Tennessee rules. 

Défendants introduced the newspaper files for the purpose of show- 
ing that the publication of the order of appearance of défendant in 
the attachment suit was not had as provided by the order. This évi- 
dence waS extraneous to the record, and was clearly incompétent to 
impeach the decree. Walker v. Cottrell, 6 Baxt. (Tenn.) 257, 275, 
276. 

[5] The bill in the attachment suit is criticised as not asking for 
Personal judgment against défendants, with exécution for balance un- 
collected under the attachment. Such personal decree and exécution, 
in a proper case, were provided for by the statute in the words : 

"ïhe court shall render such decree as the nature of the case may require, 
• * ■* and, should the property attached be insutlicient to pay the amount 
of the decree, an exécution may issue for the balance," etc. 

The bill contained a prayer for gênerai relief, which is broad 
enough to cover a personal decree, if one could properly be rendered. 
But as défendant was a nonresident, and did not appear, and was not 
personaliy served with process, personal decree would hâve been a 
nullity. Pennoyer v. Nefif, 95 U. S. 714, 24 L. Ed. 565 ; Paper Co. 
V. Shyer, 108 Tenn. 444, 464, 67 S. W. 856, 58 U R. A. 173. The 
decree in fact found Stephens indebted to Brown and Miller in a 
stated sum. The failure to provide for enforcing the payment of such 
indebtedness by exécution against other property did not afïect the 
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jurisdiction of the court. We find nothing to the contrary of thèse 
views in Perkins' Heirs ,v. Norvell, 6 Humph. (Tenn.) 151, or in 
Snell V. Allen, 1 Swan (Tenn.) 208. We find no jurisdictional defects 
in the attachment proceedings. 

It follows that in our opinion the deed from the clerk and master 
to Brown and Miller effectually conveyed Stephens' title. 

3. Was the Record of the Deed from Montgomery to Secrist Suffi- 
cient Proof of the Effective Çonveyance of Stanley's Title? 

The original deed was not produced. Its exécution and delivery 
were shown by certified copy from the public record. The material 
parts of the deed are as follows : 

"Thls indenture made and entered into thls 22nd day of May, 1851, by and 
between, John Montgomery o£ the one part and Henry Secrist of the otUer 
part, the former a citizen of the county and state of Tennessee, and the 
latter a citizen of Hamllton county and state of Ohlo, witnesseth: That for 
and In considération of the sum of one hundred dollars In hand paid to the 
said John Montgomery, the receipt whereof is hereby acknowledged, and 
thls Indenture further witnesseth that whereas Isaac W. Stanley in hls llfe 
bargalned, sold and executed his title, and thereby blnds bimself, his helrs, 
executors, administra tors to make or cause to be made to the sald Henry 
Secrist on the payiueut of the purchase a good and sufflcient légal title to the 
follôwing described tract of land. Now the said John Montgomery doth bar- 
gain, sell and convey as a^julnistrator of the e.state of the said Isaac \V. 
Stanley the said tract of lànd herelnafter mentioned and described, to tlie 
sald Henry Secrist, tp wit: [Description follows.] To hâve and to hold thé 
said tract or parcel of land with its appurtenances to the sald Henry Secrist, 
his heirs apd assigns foreyer, and the said John Montgomery admlnlstrator 
aforesaid binds hlmself, his heirs and représentatives to warrant and défend 
the title of sald land to the sald Henry Secrist, his heirs and assigns for- 
ever, against any claims to be made by himself , or any claims of any person 
claiming through or under him the said John Montgomery but no further, 
this çonveyance is made In satisfaction and full discharge ûf the above-men- 
tioned title bond, which bears date 28th day of January, 1848, and now in 
the hands of one Adam Peabody, who is at thls tlme in the state of Missouri 
and cannot be had at this tlme to be delivered up and cancelled. Jn testimony 
whereof the sald John Montgomery doth set his hand and afflx his seal, in 
présence of T. M. Brashear, William H. Storme. 

"John Montgomery. [Seal.]" 

The exécution of the deed was acknowledged (as shown by certifi- 
cate of clerk of county court thereon) by "John Montgomery * * *, 
for the purposes therein contained" ; the alleged administratorship 
not being stated in the certificate. It was recordçd on the day of 
its date. Défendants criticise the effectiveness of the deed (a) as not 
purporting to be the deed of Montgomery as administrator ; (b) be- 
cause the fact of Montgorriery's administratorship is not proved; (c) 
for lack of proof of the making of Stanley's alleged contract to con- 
vey and the paymen+ by the contract purchaser, as well as for in- 
sufficiently definite i.._xtals of the terms of the contract. The record 
contains no direct évidence of either of thèse facts, unless the récitals 
in the deed constitute such proof. Complainants contend that the 
deed plainly purports to be that of Montgomery as Stanley's adminis- 
trator; that, bêing an ancient deed, its récitals are presumptive évi- 
dence- of, its truth; and that such récitals establish presumptively the 
facts of Montgpmery's administratorship, and the making and per- 
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formance of the contract in pursuance of which the deed purports to 
hâve been made. The Circuit Court in effect adopted this view. If 
correct, the deed has the effect of conveying Stanley's title to Secrist, 
for there is no évidence contrary to the récitals. If the latter hâve 
not the effect claimed for them, the decree was wrong. 

We hâve no difïiculty in holding that the deed purports to be that 
of Montgomery as administrator, and not Montgomery's individual 
deed. This, we think, clearly appears from a considération of the 
entire instrument. The instrument is an ancient deed. It was made 
not merely 30 years, but 50 years before its introduction in évidence. 
Proof by the register was sufficient proof of its exécution and deliv- 
ery at the date thereof . It was acknowledged in proper form for reg- 
istry (Code 1858, §§ 2038, 2039), and was so entitled to registration 
(Code 1858, § 2030, subd. 4). The statute makes a certified copy of 
such record évidence (Code 1858, § 3791), and the registration is prima 
facie évidence of exécution and delivery. Goodlett v. Goodman Coal 
& Coke Co., 192 Fed. 775, decided by this court January 3, 1912. 
Proof of possession under the deed is not indispensable. Applegate 
V. Lexington, etc.. Min. Co., supra. The fact that the original deed 
is not produced by complainants justifies no inference opposed to the 
prima facie évidence of exécution and delivery afïorded by the regis- 
try. This is so because complainants, in view of the hostile method 
by which their ancestors acquired the Stephens title, would not natu- 
rally hâve had the Montgomery deed. Thé fact of the récitals can- 
not be determined on the basis of estoppel against défendants, be- 
cause, while the latter now claim under the Stanley title, they do not 
claim under the Montgomery conveyance. Thejr défense would be as 
good if they had not taken title from the Stanley heirs, for complain- 
ants must recover upon the strength of their own title. But it is 
well settled that récitals in an ancient deed may be évidence as against 
parties to the deed, but who do not claim under it. Carver v. Astor, 
4 Pet. 1, 7 L. Ed. 761 ; Crâne v. Morris' Lessee, 6 Pet. 598, 8 L. Ed. 
514; Deery v. Cray, 5 Wall. 795, 18 L. Ed. 653; Fulkerson v. 
Holmes, 117 U. S. 389, 397, 398, 6 Sup. Ct. 780, 29 L. Ed. 915; 
Stockley v. Cissna (C. C. A. 6th Cir.) 119 Fed. 812, 824, 56 C. C. A. 
324; Norris v. Hall, 124 Mich. 170, 175, 82 N. W. 832. While it is 
sometimes broadly stated that récitals in an ancient deed are them- 
selves proof of the facts recited, even as against strangers, we think 
the real question is whether the facts before the court, including the 
récitals, justify the.presumption that the récitals are true. If in this 
case there is sufiîcient presumptive évidence of Montgomery's admin- 
istratorship, the récitals in the deed are, in our opinion, presumptive 
évidence of the making of the contract, by Stanley to Secrist, the 
payment by the latter of the purchase price, and thus of the author- 
ity of the administrator to convey. Assuming, as we think we must, 
that the competency of the récitals by the grantor (as a déclarant) 
is to be considered as if the grantor were a witness, it is to be ob- 
served that the grantor assumes to speak of his own knowledge. If 
he was administrator, he would very naturally hâve had personal 
knowledge of the truth of the récitals in question. The récitals ac- 
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count for the nonproduction o£ the original contract/ It was then 
but of the State, and, for reasons already stated with respect to the 
Mbntgomery deéd, complainants would net naturally hâve possession 
of it even had it come into the possession of Secrist or Stephens. By 
statute in force in 1851, an administrator was expressly authorized 
to make conveyance in exécution of a written contract for the sale 
of rèal estate made by his intestate, although he was not required to 
do so unless the contract or a certified copy thereof were produced and 
delivered to him. Shannon's Code, §§ 3692, 3695. Registration of 
the contract was not necessary to authorize conveyance by the ad- 
ministrator. Carter's Lessee v. Parrot, 1 Tenn. 237. The statement 
in the Montgomery deed of the terms of the contract f rom Stanley 
to Secrist is, in our opinion, sufficiently definite. 

We are thus brought to the question whether there was sufficient 
compétent proof of Montgoraery's administratorship. We remark, 
in passing, that this administratorship was not expressly admitted by 
defendant's answer, and complainant was thus required, under the 
fédéral practice, to prove the fact. Brown v. Pierce, 7 Wall. 205, 211, 
19 L. Ed. 134; Lovell v. Johnson (C. C.) 82 Fed. 206; In re Doran 
(C. C. A. 6th Cir.) 154 Fed. at page 469, 83 C. C. A. 265, and cases 
there cited. The statute in force in 1851 provided that: 

"No person shall présume to enter upon the administration of any deceased 
person's estate until he ha s obtained letters of administration or letters tes- 
tamentary." Code 1858, | 2201. 

Letters 6f administration could be grànted by thë county court, and 
in certain cases by the chancery court. Code 1858, ^§ 2202, 2209, and 
following. By the Code of 1858, a record was required to be made of 
letters of administration. But, as we are not sure that this provision 
existed in or previous to 1851, we shall disregard it for the purposes 
of this opinion. 

[6] The gênerai rule is that if an ancient deed recites an authority 
under which it purports to be executèd, or recites facts équivalent 
thereto, the récital is prima facie évidence of the authority, provided 
(as is the case hère) acts of ownership hâve been donc under the 
instrument. See Davis v. Gaines, 104 U. S. 386, 398, 26 L. Ed. 757, 
where it was held that récitals in an executor's deed of due adver- 
tisement of the sale wet'è évidence thereof. In accordance with the 
gênerai rule above stated, the récital in a deed of a power of attor- 
ney, under authority of which it purports to be executèd, has in many 
well-considéred cases been held presumptive évidence of the existence 
of such pôwer. The following cases sufficiently illustrate this rule: 
Doe v. Phdps, 9 Johns. (N. Y.) 169; Doe v. Campbell, 10 Johns. (N. 
Y.) 475; Reuter v. Stuckart, 181 111. 529, 54 N. E. 1014; Davis v. 
Pearson, 6 Tex. Civ. App. 593, 594, 26 S. W. 241, and cases cited 
in opinion. But the rule is declared in numerous décisions that, where 
the authority under which the deed is claimed to hâve been executèd 
is a matter of record, the deed is not admissible, however ancient it 
may be, as évidence of title to land, without the production of the 
power or an authentieated copy, or explaining the f ailure to make such 
production. Tolman v. Emerson, 4 Pick. (Mass.) 160; Green v. 
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Blake, 10 Me. 16, 18; Winkley v. Kaime, 32 N. H. 268, 276; Shilk- 
necht V. Eastburn's Heirs, 2 Gill & J. (Md.) 114; Fell v. Young, 63 
m. 106; Reuter v. Stuckart, 181 111. 529, 54 N. E. 1014. The rule 
thus stated meets our approval. In Tolman v. Emerson, supra, the 
reason for the rule is thus stated: 

"If a power be recorded, so that the évidence is perpetuated, tliere can be 
no reason for admittlng the deed witbout tiie power, tiowever anclent it niay 
be, for tbere is certain proof to be obtalned for wliicli a mère presumptlon 
ought not to be substituted." 

In Reuter v. Stuckart, which involved the presumption of the ex- 
istence of a power of attorney, the eariier case of Fell v. Young was 
distinguished, upon the ground that the power there involved was 
pubHc and statutory. 

It is true that in Deery v. Cray, supra, the récitals in the deed, 
with référence to a will, were considered compétent évidence, but in 
that case the report shows that there was testimony of unsuccessful 
search for the will. There was in the case before us no proof of 
either the présence or absence of évidence in the public records of the 
courts of Montgomery's appointmcnt as administrator, except as there 
was évidence that a part of the records of the chancery court had 
been destroyed, but without référence to the records of administra- 
tion proceedings, and no proof whatever of the loss or destruction of 
the records of the county court. Stanley's death is proven, but it 
does not definitely appear whether it preceded the date of Montgom- 
ery's deed. The court records either show Montgomery's appointment 
or they do not. If they so show, Montgomery's deed was compétent 
and sufficient évidence of an effective conveyance of Stanley's title. 
If they do not so show, the reason therefor is open to proof, whether 
because of a definitely known loss of parts of the record or of a 
presumptive loss by reason of a lack of System or attempt to préserve, 
or because of a practice not to make record; in other words, some- 
thing to overcome the natural presumption of the making and exist- 
ence of a public record. 

[7] In the case of records of the antiquity of those in question, 
as strict proof is not required as if they were récent ; and, if a con- 
sidérable part of the record is shown to hâve been lost, it may (in a 
case otherwise proper) well be presumed that the record in question 
existed and was among the lost records. Willetts v. Mandlebaum, 28 
Mjch. 521 ;_ King v. Merritt, 67 Mich. 194, 34 N. W. 389. But we 
think that, in the absence of any explanation whatever of the failure 
to produce from the public records évidence of Montgomery's ap- 
pointment, the récital of administratorship contained in the deed 
(which récital indeed is not express as to the f act, but only by impli- 
cation) was incompétent, as not being the best évidence of such ap- 
pointment. With évidence tending to show the loss or nonmaking of 
the record, Montgomery's déclaration would, under the facts of this 
case, be compétent évidence tending to show the fact of administrator- 
ship, as it would not in such case be subject to the objection stated, 
nor would it be hearsay, as Montgomery would naturally bave had 
knowledge of the existence of his own letters of administration ; and, 
195 F.— 14 
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if hé is dead or inaccessible, loss of whatever évidence of authority 
was coriveyed to his personal custody might well be presumed. The 
récital in the deed being so compétent, and contained, as it was, in 
a deed forming part of the uninterrupted chain of title f rom Stanley 
to Brown and Miller, would be sufficient, in the absence of any évi- 
dence tending to the contrary, to sustain a presumption that Mont- 
gomery was actually appointed Stanley's administrator. But, if there 
are facts and circumstances pointing in a contrary direction, the ulti- 
mate question would be whether ail the circumstances, taken together, 
including Montgomery's récital that he was administrator, sufficiently 
satisfy the burden of proof resting on the moving party to justify a 
decree by a court of chancery that the appointment was in fact made. 

The record contains some évidence tending, in a greater or less de- 
gree, to corroborate the alleged fact of administratorship by way of 
proof of (1) later actions based on the deed, and (2) the alleged ac- 
quiescence by Stanley's heirs: It appears that Stanley's widow and 
children resided near the land for many years, af ter his death ; that 
one of the boundaries, both of the Stanley tract and of one of the 
later etitries which défendants hâve claimed, is a 350-acre tract entered 
hy Stanley ; that the tract hère in question was publicly sold in Brown 
and Miller's suit seven years after the administrator's deed was given ; 
that, so far as shown by the record, no claim was made by Stanley's 
heirs of any title to thifi pr'operty except as, 49 yeàrs after the ad- 
ministrator's deed in question, they made the deed to défendants be- 
fore mentioned ; that Stanley had a large number of entries, presuma- 
bly in this neighborhood, no showing being made as to what became 
of them. There are other circumstances lending more or less corrob- 
oration in the direction stated. 

On the other hand, the witn esses whose attention was called to the 
subject knew no such man as Montgomery in the neighborhood at 
the time, and, as we hâve said, there is no évidence on the subject 
of the existence, now or at any timé, of public record. The force of 
the proof of later actions based on the Montgomery deed dépends 
upon the extent to which, Secrist and Stephens or Brown and Miller 
shall be shôwrl to havé àsserted title otherwise than by the fact of 
the conveyances, as well as by the extent of possession by either of 
thèse parties; and the force of the alleged acquiescence of the Stan- 
ley heirs dépends upon the extent to which, under the testimony, they 
will be shown orbe presumed to hâve known of their father's title 
to the lànd' in question at his death, as well as of the fact of the 
claim made in the Montgomery deed. The évidence on many of the 
points to which we hâve referred is meager, and the subject is appar- 
ently not exhausted. 

As the caSe now stands, viz., in the absence of compétent évidence 
of Montgoiïiery's appointiiient, there i s no basis for finding or declar- 
ing the existence of administratorship. For this reason the decree 
of the Circuit Court must be reversed. A direction that the bill be dis- 
missed for this reason would, hOwever, not be conducive to justice, 
and such direction should therefore not be made. Noble v. Seary, 
223 U. S. 65, 32 Sup. Ct. 194, 56 L. Ed. -^, decided by the Su- 
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preme Court of the United States, January 22, 1912; Snead v. Sche- 
ble (C. C. A. 6th Cir.) 175 Fed. 570, 574, 99 C. C. A. 578. The par- 
ties should be given opportunity to présent further testimony bearing 
on the question of Montgomery's appointaient, including proof offered 
by or as to the record of appointaient, and the circumstances cor- 
roborating or tending to dispute such fact. Such decree should there- 
after be made as the record may justify. 

The decree of the Circuit Court is reversed, with costs of this court 
to appellants, and the cause remanded to the District Court, with di- 
rections to take further proceedings therein not inconsistent with this 
opinion. Such amendments to pleadings as may be necessary under 
the views we hâve expressed will, of course, be allowed. 



UNITED STATES v. FT. SMITH & W. R. CO. 
(Circuit Court of Appeals, Eighth Circuit. February 28, 1912.) 

No. 3,618. 

(Syllahus iy the Court.) 

Eminent Domain (§ 152*) — Lands — Right of Wat — Compenpattow. 

Where a railroad company ie compelled to, and does, pay to allottees 
of lands In the Creek Nation full compensation for the taklng of its 
. right of way and the construction of Its railroad across their allotments, 
and that right of way was not located over such allotments until after 
the allottees had become the exclusive owners thereof, such company is 
not liable under Act March 3, 1899, c. 453, 30 Stat. 1368, to pay to the 
Creek Nation, or to the United States for that nation, $50 per mile, or 
any other sum, on aeeount of Its railroad rignt of way across such allot- 
ments. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dlg. §§ 403- 
406, 426; Dec. Dig. § 152.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Oklahoma. 

Action by the United States of America against the Ft. Smith & 
Western Railroad Company. Judgment for défendant, and plaintif! 
brings error. Affirmed. 

William J. Gregg, U. S. Atty. 

Charles E. Warner, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges, 

SANBORN, Circuit Judge. Is the Ft. Smith & Western Railroad 
Company liable to pay to the Creek Nation $50 per mile on account 
of the construction of its railroad across allotments to members of the 
Nation of which the allottees had become owners to the exclusion of 
the Nation before the company definitely located its railroad, in cases 
in which it has beeil compelled to compensate and has compensated the 
allottees for its right of way over such allotments? The court below 
answered this question in the négative and its décision is specified 
as error. 

•For otlier cases see Eame toplc & § number In Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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By section 1 of the act of March 3, 1899 (chapter 453, 30 Stat. 
1368), Congress granted to the railroad company the franchise to 
construct, maintain, and operate its railroad through the Creek Na- 
tion. By sections 2, 3, 4, and 7 it authorized that railroad company to 
exercise the power of eminent domain to take and use its right of 
way through that nation on condition that it should make full com- 
pensation to the owners and occupants of the lands over which it was 
constructed therefor. At the time this act was passed the title to ail 
the lands in the Creek Nation was in that tribe which held it in trust 
for ail its members in common, but some of the members had made 
improvements upon and had the right to occupy respectively spé- 
cifie tracts thereof. Sections 3 and 4 merely provided that, before the 
company should construct its railroad through any of thèse lands held 
by individual occupants according to the laws, usages, and customs of 
the Creek Nation, or under any law or treaty of the United States, 
compensation should be made to such occupants for ail their property 
to be taken or damage to be done to them by reason of such con- 
struction, that, in case the parties could not agrée upon the amount of 
this compensation, référées should fix it, and either party could appeal 
from their award to the United States court where the case should 
proceed to trial and détermination as an ordinary civil action. Section 
7 required the Railroad! Company to pay for the benefit of the Creek 
Nation, which held the title to thèse lands, to those occupied and im- 
proved by individuals, as well as to those that were unoccupied, in 
addition to the compensation to be paid to the individual occupants, 
none of whom had any title to the land in their possession, $50 for 
each mile of railroad the company should construct through the Creek 
Nation, but that, if the General Council of the Nation should dissent 
from this allowance, the Compensation to be paid to the Nation should 
be fixed by référées and by the court as provided by the act for the 
détermination, under like circumstances, of the compensation to be 
paid to individual occupants. 

On March 2, 1899, the day before the passage of the act which has 
been recited, Congress granted to this and to other railroad companies 
similarly situated the power of eminent domain to take rights of way 
through any land held by any Indian tribe and through any Indian 
réservation in the territory, on condition that it should make com- 
pensation therefor to the Nation, to any occupant and to any allottee, 
for the damage resultirig from thë taking of the right of way and the 
construction of the railroad, and it prescribed the same method of 
fixing the amounts of damages in cases of disagreement specified in 
the act of March 2, 1899 (chapter 374, 30 Stat. 990, §§ 1, 2). 

Under the Creek allotment agreement , which was ratified by the 
United States; by Act Marçh 1, 1901, c.'676, 31 Stat. 861, and by 
the Creek Nation on May 25, 1901, when it first became effective, 
citizens of the Creek Nation in possession of lands therein were given 
ihe right in préférence ,tô others to hav,e such lands allotted to them- 
selves and to the members of their familles, and any uncontested al- 
lotments made prior to May 25, 1901, were confirmed (section 6). 
An allotment of 160 acres to each member of the Creek Nation was 
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authorized (sections 3, 4, and 5). Ail lands to which on May 25, 
1901, "any railroad Company may, under any treaty or act of Con- 
gress, hâve a vested right for right of way," were reserved (sec- 
tion 24), and the titles of the allottees were declared to be inaliénable 
for fîve years, except with the approval of the Secretary of the In- 
terior (section 7). The titles of allottees, with the exception last noted, 
were perfect and exclusive of any title in the Creek Nation. 

The right and title to the allotments over which the right of way is 
hère in question had vested in the allottees under this législation and 
the Creek Nation had parted with ail its title thereto subséquent to 
the act of March 3, 1899, granting to the railroad company its right 
to construct a railroad through the Creek Nation and prior to June 
20, 1901, when the Railroad Company first filed its map of definite 
location of its railroad across thèse allotments. The Railroad Company 
has been compelled to pay, and it has paid, fuU compensation for the 
damage to the title of thèse allottees, the exclusive owners of the al- 
lotments, caused by the taking and using of its right of way over 
them, as it was compelled to do by Act March 3, 1899, c. 453, 30 
Stat. 1369, § 3, and by Act March 2, 1899, 30 Stat. 991, § 3, before it 
could construct its railroad upon them. Why should it also pay to the 
Creek Nation a compensation of $50 per mile, or any other sum, for 
this right of way over thèse allotments of the title to which the Nation 
had divested itself, and in which it had no pecuniary interest at or 
after the time when the company located its right of way thereon? 
Counsel for the government answers that the $50 per mile was in the 
nature of compensation for the privilège of running a railroad through 
the Creek Nation rather than for the value of the land taken for its 
right of way, or for the damages resulting from such taking, that the 
requirement of its payment was independent of and disconnected with 
the compensation to be made to occupants, and that no entry to con- 
struct the railroad could be made without paying for it. But does the 
act of March 3, 1899, sustain this position? Section 1 of that act 
grants the privilège of constructing and operating a rail way through 
the Creek Nation without limit or condition, and the act contains no 
requirement of the payment of anything whatever therefor. The 
Creek Nation owned the title to ail the lands within it, and individuals 
owned the improvements and the rights to occupy some of thèse 
lands. The taking and the use of a railroad right of way would 
damage the title, the improvements, and the right of occupancy,' and it 
was rational législation demanded by the Constitution to require fuU 
compensation to be made for ail this injury as a condition of the taking. 
The second, third, and seventh sections of the act merely granted, not 
the right of way through thèse lands, but the right to exercise the 
power of eminent domain, the power "to take and use for ail pur- 
poses of a railway * * * and right of way,'* upon condition that 
full compensation should be made, first, to the Nation for injury to its 
title, and, second, to individuals for injury to their improvements and 
their rights of occupancy. Thèse sections provided that, if the Creek 
Nation did not object, $50 per mile should constitute full compensa- 
tion for the damage to its title, but that, if it dissented, "ail compen- 
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satîon to be paid to said Nations under the provisions of this act shall 
be dètermined as'provided in section 3, for the détermination of com- 
pensation to the individual occupants of lands." Concède, as counsel 
contends, that the Railroad Company had no right to enter upon the 
land to construct its railway until compensation for damage to the 
title was paid, and the analogy between the requirement of compensa- 
tion for damage to the title and the requirement for compensation for 
damage to the improvements and the right of occupancy is complète. 
And the conclusion is logical and unavoidable that the $50 per mile 
was not a tribute to be paid to the Nation for the privilège of running 
a railroad through the land, a privilège v^rhich the Railroad Company, 
in common with other companies similarly situated, already had with- 
out price under the act of March 2, 1899 (30 Stat. 990), but it was com- 
pensation for the damage that might be causedi to the title held by the 
Nation of the lands over which the railroad might take its right of 
way, while the compensation to individuals was for the damage to 
their improvements and rights of occupancy, that the amount of 
each was to be dètermined by the same method and the aggregate of 
both constituted that full compensation which the Constitution and 
the acts of Congress required the company to make. 

But counsel cites décisions in Railroad Company v. Baldwin, 103 U. 
S. 426, 430, 26 L. Ed. 578, Nielsen v. Northern Pacific R. Co., 184 Fed. 
601, 106 C. C. A. 581, and in like cases to the effect that the grants 
of rights of way there considered were in prsesenti, and ail parties 
taking public lands subséquent to those grants took subject to them, 
and he argues that the grant in the act of March 3, 1899, was of the 
same character, that it vested in the Railroad Company the right of 
way over thèse allotments at the time it was enacted, that this right of 
way was reserved from thèse allottees by section 24 of the act of 
March 1, 1901, and that the allottees took no title to the land on which 
it was subsequently located, but that title remained in the Creek Na- 
tion. The grants under considération in the cases cited, however, were 
absolute grants by the United States of rights of way over lands which 
the United States owned. It did not own the lands of the Creek Na- 
tion, and its act of March 3, 1899, did not grant any right of way 
through them. It merely gave to the Railroad Company the power of 
eminent domain, the power to take a right of way over thèse lands from 
third parties, and the occupants of them upon payment of full compen- 
sation to them therefor. The right of way under this act, therefore, 
never vested in the Railroad Company until it filed its map of definite 
location on June 20, 1901, and made or secured to the owners and oc- 
cupants payment of compensation for its taking. Counsel calls atten- 
tion to the f act that the lands were not aliénable by the allottees until 
May 26, 1906, except with the approval of the Secretary of the 
Interior. But the Railroad Company obtained from thèse allottees 
and paid them for its right of way over thèse allotments and the légal 
presumption in thé absence of pleading and proof to the contrary is 
that it did so lawfully, and, if that were necessary, that the Secretary 
approved their conveyances to it of thèse rights. The act of March 
3, 1899, however, authorized the Railroad Company to take this right 
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of way over thèse lands upon payment of full compensation and the 
receipt by the allottees of such compensation secured to the Railroad 
Company this right of way under the law without any other convey- 
ances from the allottees. 

The United States brings this action in the right of the Creek 
Nation. It has no other right and no pecuniary interest in thèse 
allotments, or in the compensation for the right of way over them 
for which this action is prosecuted. It therefore stands in the shoes 
of that Nation, and an estoppel of the Creek Nation is an estoppel of 
the United States. Before the Railroad Company located its right of 
way upon thèse allotments, the Creek Nation had divested itself of 
ail title and interest in them, and had vested its title to them in the 
allottees. It had thereby estopped itself from coUecting of the Rail- 
roadl Company this $50 per mile for the in jury caused by the right of 
way to its title to thèse allotments because under the acts of Con- 
gress it had transferred from itself to its allottees the right and the 
power to compel the Railroad Company to pay them full compensation 
for this injury to the title to the allotments, and had divested itself 
of ail right to give any considération whatever in return for any pay- 
ment the Company might make to it on that account. The United 
States was not entitled to recover for the Creek Nation this $50 per 
mile for the railroad right of way over thèse allotments because this 
compensation was provided by the act of March 3, 1899, for the injury 
to the title to the allotments caused by the taking of the right of way 
over them, the Creek Nation had divested itself of that title, and had 
vested it in the allottees before the right of way was located upon 
them or taken from them, and the Creek Nation was therefore estop- 
ped from recovering compensation for injury which it could not suffer. 

The judgment below is affirmed. 



JOHXSTON V. SPENCER. 

(Circuit Court of Appeals, Eighth Circuit. March 13, 1912.) 

No. 3,597. 

1. Bankruptcy (§ 293*) — Summaby Proceedings— Jubisdiction or District 
Court. 

ïhe exception in Bankruptcy Act, § 2, as enacted in 1898 (Act July 1, 
1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420]), investlng courts of 
bankruptcy with jurisdiction to cause estâtes of bankrupts to be collected 
and distributed, and détermine controversies in relation thereto except 
as otherwise provided, refers to tlie provisions of section 23, cls. "a," 
"b," whereby the District Court is authorized by a proposed defendant's 
consent to entertain jurisdiction over elaiins made by trustées agalnst 
étrangers to the proceedings in bankruptcy to assert title to nioney or 
property in thelr possession, and the possession of property by the bank- 
rupt at the time of the institution of the proceedings in bankruptcy is 
a necessary condition to jurisdiction in the District Court to détermine 
the rights of third persons to it except vi^hen such jurisdiction is invoked 



•For other cases see same toplc & § numbbe in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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. by their consent, but the possession may be In the bankrupt himself or 
by Boïne one for bim as agent or bailee. 

' [Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 411, 417; 
Dec. Dig. § 293,* 

Jurlsdlction of fédéral courts in suits relatlng to bankruptcy, see note 
to Bailey v. Mosher, 11 C. 0. A. 313.] 

2. Bankkuptcy (§ 288*) — Summaby Pboceedings— Jtjbisdiotion of Disteict 

COUET. 

Where a stockholder sold his stock to another stockholder for a sum 
in cash and an automobile of the corporation, and the corporation dellv- 
ered a bill of sale of its stock in trade to a thlrd person who executed 
notes payable to the corporation, and the notes were indorsed and dis- 
counted at a bank and the procecds used to pay for the stock, the trustée 
In bankruptcy of the corporation could not, by summary proceedings in 
a court of bankruptcy, without the consent of the stockholder, litlgate 
the rights of the stockholder to the money recelved, but the rights wouid 
only be adjudlcated by a suit in a court of compétent jurlsdlction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. § 288.*] 

3. Bankbuptcy (§ 288*) — Suaimary PRocEEDiNas— Jueisdiction of Disteict 

COUBT. 

Where one elaimmg money demanded by a trustée In bankruptcy as- 
serted a rlght thereto In good faith, as distinguished from a mère color- 
able claim, the District Court could not proceed In a summary way to 
détermine the rights of the parties, though the clalm was fraudulent and 
voidable, but the trustée must be remltted to an Independent suit in a 
court of compétent jurlsdlction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447 ; Dec. 
Dig. § 288.*] 

Appealfrom the District Court of the United States for the District 
of Colorado. 

Summary proceedings by F, J. Spencer, trustée in bankruptcy of the 
Johnston Motor Sales Company, a bankrupt, against William M. 
Johnston. From an order requiring défendant to turn over to the 
trustée a specified sum, he appeals. Reversed and remanded. 

Julius C. Gunter and Henry E. Lutz, for appellant. 

Edward C. Stimson (Page M. Brereton, on the brief), for appellee. 

Before VAN DEVANTER, Circuit Justice, ADAMS, Circuit 
Judge, and RINER, District Judge. 

ADAMS, Circuit Judge. This was an appeal from an order made 
in a summary proceeding by a court of bankruptcy, requiring Johns- 
ton, the appellant, to turn oyer to the trustée of the estate of Johns- 
ton Motor Sales Company, the bankrupt, the sum of $6,350. The 
jurisdiction of the court to proceed in this summary way was chal- 
lenged at the outset and at every subséquent stage of the case by the 
appellant, and this must necessarily receive fîrst considération on this. 
appeal. 

The évidence tends to show thèse facts: Johnston, prior to April 
25, 1910, had been the président and treasurer of the Sales Com- 
pany, owner of two-thif ds of its capital stock, and the manager of 
its business. He desired to sell his interest, and Paul S. Tobin, the 

•For oUier cases see same topio & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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owner of the balance of the stock and vice président of the com- 
Dany, desired to purchase it. On April 25th the assets of the com- 
pany were estimated to be of the vakie of $13,000, and its liabilities 
amoui'ted to $3,500. Johnston agreed to sell his interest represented 
by 10,000 shares of the capital stock, each share being of the par 
value of $1, to Tobin for $6,500 and a certain automobile belonging 
to the Sales Company known as the American Roadster. $5,000 was 
to be paid in cash, and the balance in three promissory notes each for 
$500 secured by stock to be purchased, as collatéral. Tobin had dif- 
fîculty in raising the money to make the cash payment, and the follow- 
ing proceedings were taken: A meeting of the directors of the 
Company was held. Ail the directors, who constituted also ail the 
stockhoïders, Johnston, Tobin, and one Lutz (who held one share 
of stock to qualify hira to serve as director), were présent. Johnston 
resigned as a director and also as président and treasurer of the Com- 
pany. Tobin resigned as vice président and v/as eiected président and 
treasurer in place of Johnston. Lutz remained secretary as before, and 
Mrs. Tobin, wife of Paul S., was eiected vice président. The Sales 
Company then acting by Tobin as its président signed and delivered a 
bill of sale of practically ail its stock in trade, consisting of auto- 
mobiles, to one J. Clifford Leavitt, who in considération thereof ex- 
ecuted his two promissory notes, one for $4,500 and the other for 
$1,252, pa3'able to the order of the Sales Company, and secured 
their payment by a chattel mortgage executed by him on the automo- 
biles acquired by him. Thèse notes were indorsed in the name of 
the Sales Company by Tobin, its président, discounted at the Central 
National Bank of Denver, and their proceeds, amounting to $5,500, 
were deposited by Tobin to the crédit of his individual account in 
that bank. Upon this being done, the check for $5,000 before then 
given by Tobin to Johnston for his stock, was honored by the bank 
upon which it had been drawn, and the amount thereof charged against 
Tobin's Personal account. 

In this way the bank acquired légal title to the stock in trade of 
the Sales Company, and Tobin, the then owner of ail the capital 
stock of the company, secured the money from the bank to make the 
cash payment to Johnston, and the Roadster of the value of about 
$2,000 came into the hands of Johnston. 

The argument of counsel on this state of facts runs like this: The 
trustée, without challenging the sale of the stock in trade to the 
bank, claims that the money realized from that sale stands in place 
of the merchandise itself and is a trust fund for the benefit of credit- 
ors ; that the directors' meeeing which authorized the described trans- 
action was unauthorized and unlawful and the proceedings invalid; 
that Johnston, although he retired after his résignation was tendered, 
well knew the subséquent proceedings whereby the assets of the Sales 
Company were employed to raise the money which Tobin paid him. 

Johnston, on the other hand, claims : That he knew nothing of 
the proceedings of the directors' meeting after he withdrew as prési- 
dent and treasurer and did not know that the money which was 
paid over by Tobin to him came from the proceeds of the notes and 
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mortgage given by the Sales Company; that the Sales Company was 
solvent and well able to pay ail of its then existing debts without the 
use of the property appropriated to pay Johnston; and that Tobin, 
being then the owner of ail the capital stock of the company, might 
properly do as was in efifect donc, reduce his capital by the déclara- 
tion of a dividend equal to the amount of money and property taken 
out by him; that in any event he, owning ail the capital stock of 
the Company, could, inasmuch as the rights of no creditors were in- 
volved, take, with the co-operation of the other directors, the action 
which was taken. 

But there are some other important considérations. On August 
10, 1910, 33/2 months after the events of April 25th, a pétition was 
filed by the then creditors of the Sales Company to secure its ad- 
judication as a bankrupt. On October 13, 1910, adjudication foUowed. 
On December 13, 1910; this summary proceeding was begun against 
Johnston. On the return day of the order to show cause, December 
17th, Johnston appeared with counsel and objected to the jurisdic- 
tion of the court in bankruptcy over the case. There was no évi- 
dence, except a possible presumption of continuance arising from the 
fact that he had it eight months before, that Johnston had the money 
in his possession or under his control, on December 17, 1910, when 
the peremptory order was made requiring him to turn it over to the 
trustée. 

[1] There is no prêteuse that the money had ever been taken into 
possession by the trustée as assets of the bankrupt estate or was in 
any sensé in custodia legls, when the order was made. 

An attempted analysis of the several cases (Bardes v. Hawarden, 
178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175; White v. Schloerb, 
178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183; Hicks v. Knost, 
178 U. S. 541, 20 Sup. Ct. 1006, 44 L. Ed. 1183; Mitchell v. Mc- 
Clure, 178 U. S. 539, 20 Sup. Ct. 1000, 44 L. Ed. 1182; Bryan v. Bern- 
heimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814; Mueller v. 
Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 E. Ed. 405; Jaquith m. 
Rowley. 188 U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 620) in which the 
question of the jurisdiction of the District Courts as courts of bank- 
ruptcy to adjudicate, either by original suits or in summary proceed- 
ings, the rights of différent claimants to property, would be idle. The 
Suprême Court bas in a more récent case (Whitney v. Wenman, 198 
U. S. 539, 552, 25 Sup. Ct. 778, 49 L. Éd. 1157) made final pro- 
nouncement upon several questions which seem to be décisive of this 
case. In that case the court, after reviewing the several cases just 
referred to, speaking by Mr. Justice Day, said: 

"We think the resuit of thèse cases Is, In view of the broad powers con- 
ferred In section 2 of the bankrupt act authorizing the bankruptcy court to 
cause the estate of the bankrupt to be coUected, redueed to money and dis- 
tributed, and to détermine controversles in relation thereto, and bring In 
and substltute addltional parties when necessary for the complète détermina- 
tion of a matter In eontroversy, that when the property has hecome suhject 
to the jurisdiction of the ïxinkruptcy court as that of the hankrupt, whethcr 
lield in him or for him, jurisdiction exists to détermine controversies In rela- 
tion to the disposition of the same and the extent and character of liens 
thereon or rights therein." 
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This court, in Re Schermerhorn, 145 Fed. 341, 76 C. C. A. 215, 
citing and following Whitney v. Wenman, said: 

"Upon the filing of a pétition in bankruptcy, followed by an adjudication, 
ail property in the possession of the lianlcnipt of which he daims the owner- 
ship, passes at once into the custody of the court of bankruptcy, and becomes 
sub.i'ect to Its jurisdictlon to détermine, by plenary action or summary pro- 
ceeding, as the nature of the case demands, ail adverse or conflicting claims 
thereto, whether of title or of lien. * ♦ * " 

Section 2 of the Bankruptcy Act as enacted in 1898 invests courts 
of bankruptcy with jurisdiction to (subd. 7) : 

"Cause the estâtes of bankrupts to be collected, reduced to money and dis- 
tributed, and détermine controversies in relation thereto, except as herein 
otherwise provided." 

This exception, as held in Bardes v. Hawarden Bank and Bryan 
V. Bernheimer, supra, refers to the provisions of section 23, clauses 
"a" and "b" of the Bankruptcy Act, whereby the District Court is 
authorized, by the proposed def endant's consent and not otherwise, 
to entertain jurisdiction over claims made by trustées against stran- 
gers to the proceedings in bankruptcy to assert title to money or prop- 
erty in their possession; or, as expressed in Bryan v. Bernheimer: 

"ïhe exception refers to the provisions of section 23, by vlrtue of which, 
as adjudged at the last term of this court, the District Court can, by the 
proposed defendant's consent, but not otherwise, entertain jurisdiction over 
suits brought by trustées in bankruptcy against third persons to recover prop- 
erty fraudulently conveyed by the bankrupt to them before the institution 
of proceedings in banlvruptcy." 

This proposition was expressed in Whitney v. Wenman in this way : 

"This case (Bryan v. Bernheimer) would seem to lirait the effect of the dé- 
cision in the Bardes Case to suits against third persons on account of trans- 
fers made before the bankruptcy. * * • " 

Or as was finally and conclusively stated in Whitney v. Wenman: 
"This section" (section 2 of the Bankruptcy Act of 1898), "in connection 
with section 23, was before this court for construction in the case of Bardes 
V. Hawarden Bank, 178 II. S. 524 [20 Sup. Ct. 1000, 44 L. Ed. 1175], in which 
case it was held that section 23b of the act as it then stood prevented the 
courts of the United States from entertaining jurisdiction over suits brought 
by trustées in bankruptcy to set aside fraudulent trausfers of money or prop- 
erty made by the bankrupt to third parties before the institution of the 
bankruptcy proceedings, without the consent of the défendants." 

The same proposition was recognized in Mueller v. Nugent, where 
the court said: 

"The respondent had denied the jurisdiction on the ground that he had not 
received the money, or any part of it, after the pétition in bankruptcy was 
filed." 

See, aiso. In re Rathman, 106 C. C. A. 253, 183 Fed. 913. 

According to thèse controlling décisions, the possession of property 
by the bankrupt at the time of the institution of the proceedings in 
bankruptcy is a necessary condition to jurisdiction in the District 
Court to détermine the rights of third parties to it except when such 
jurisdiction is invoked by their consent. The possession may be in 
the bankrupt himself or by some one for him as his agent or bailee. 
Mueller v. Nugent, supra. 
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[2] In this case property of the bankrupt had been transferred to 
the bank several months before the bankruptcy proceedings were in- 
stituted, and the transferee's title to it seems not to be disputed. If 
Johnston had been the transférée of that property as he was of the 
Roadster, the trustée, according to the authoritîes already cited, could 
not hâve proceeded àgainst him in the District Court without his con- 
sent, to set aside the transfer as fraudulent. Much more, we think, 
is it true that this summary proceeding in the District Court could 
not be resorted to to charge money received by Johnston f rom the 
proceeds of a fraudulent sale with a trust in favor of the creditors. 

the possession of the subject-matter of the controversy was not 
in the balnkrupt or the trustée. The property was therefore not in 
custodia legis or the subject-matter of administration by the court of 
bankruptcy. The rights of Johnston in and to the money and prop- 
erty acquired by him before bankruptcy proceedings were instituted 
against the Sales Company could in the absence of his consent be 
adjudicated only by a plenary suit in a court of compétent jurisdic- 
tion as specified in section 23 of the Bankruptcy Act. 

[3] There is another ground upon which our conclusion can rest. 
Let it be conceded, but not admitted, that the subject-matter of this 
controversy was constructively in the possession of the bankrupt at 
the time proceedings in bankruptcy were instituted in this case ; even 
then, if the bankrupt or any one holding possession for it had as- 
serted a right to it, adverse to the estate and in good faith, this right 
could not hâve been adjudicated by the bankruptcy court in a sum- 
mary proceeding. Upon such a claim being made, it became the duty 
of the court to first enter upon an inquiry as to the good faith of the 
claim. If it should find there was a real as distinguished from a mère 
colorable claim, even though it might be fraudulent and voidable, it 
could proceed no further in that summary wav, but should remit the 
trustée to his independent suit in a court of compétent jurisdiction. 
Mueller v. Nugent, supra; Louisville Trust Co. v. Comingor, 184 
U. S. 18, 22 Sup. et. 293, 46 L. Ed. 413 ; In re Rathman, 106 C. C. 
A. 253, 183 Fed. 913. 

Without discussing the merits of the présent controversy or ex- 
pressing any opinion upon them, we do not hesitate to say that John- 
ston présents some questions, arising from the peculiar facts of the 
case, that require serious considération; and that he in good faith 
asserts a claim to the fund in controversy, which entitles him to a 
trial in due course rather than in a summary proceeding, which might 
resuit in imprisonment for an indefinite period. 

An extraordinary proceeding, fraught with conséquences like this, 
ought not to be resorted to unless the facts of the case clearly war- 
rant it. 

For either of the foregoing reasons the summary proceeding resorted 
to cannot be sustained. The judgment must be reversed, and the 
cause remanded to the District Court, with directions to dismiss it, 
without préjudice, however, to the right of the trustée to institute a 
suit in a court of compétent jurisdiction for the recovery of the money 
in question. 
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. CriICAGO, B. & Q. II. CO. V. DOOKERY et al. 

(Circuit Court of Appeals, Eighth Circuit. March 27, 1912.) 

No. 3,.518. 

1. Damages (§ 80*) — Liquidated Damages— rENALTY—CossTKi-CTioN of Con- 

TKACT. 

Where a contract leaves tlie intention of the parties in doubt as to 
the amount to be paid for its breacli, and tlie amount specifled tlierein 
is beyond ail reasonable proportion to the damages that niay actually be 
sustalned, the contract will be construed to provide for a penalty only, 
though the amount is specifled as li(iuidated damages. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 170-175; Dec. 
Dig. § 80.*] 

2. Damages (§ 76*)~ Liquidated Damages— Penalty— Construction of Con- 

tract. 

Whetlier a case falls within tlie rule that where the subject-matter of 
a contract is of uncertain value, or where the damages to be paid for 
its breach are incapable of deflnite ascertaiument by any fixed rule of 
law, the amount stipulated will be construed as liquidated damages, dé- 
pends on the particular facts. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 154, 155, 176; 
Dec. Dig. § 76.*] 

3. Damages (§ 78*) — Liquidated Damages-Penalty— Construction of Con- 

tract. 

Where there are several agreemeiits in a contract, the damages for 
nonperformance of some of which are readily ascertainable and for oth- 
ers not, and one sum is named as damages for a breach of any of them, 
the sum will be regarded as a penalty for the breach of any single stip- 
ulation. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 157-163; Dec. 
Dig. § 78.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Action by Thomas J. Dockery and another against the Chicago, 
Burlington & Quincy Railroad Company. There was a judgment for 
plaintiffs, and défendant brings error. Reversed and remanded for 
new trial. 

J. G. Trimble (W. P. Hall and Campbell & Ellison, on the brief), 
for plaintiff in error. 

Edward Higbee (Higbee & Mills, on the brief), for défendants in 
error. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

REED, District Judge. This action is by the défendants in error, 
who will be called the plaintiffs, to recover of the Railroad Company 
$5,000 as liquidated damages for an alleged breach of a contract made 
by its predecessor to maintain a dépôt and stockyards or pens upon 
land acquired for that purpose from the remote grantor of the plain- 
tiffs, with whom said contract was made. The défendant may be 
considered as the company with whom the agreement was made, for 

•For other cases see same toplc & § ndmbek in Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexes 
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it assumed the obligations of its predecessor. The cause was tried 
to the court without a jury, and resulted in a judgment for the plain- 
tiffs for the full amount claimed. The défendant brings error. 

The facts are substantially as follows : In 1902, the defendant's 
predecessor, the lowa & St. Louis Railway Company, was building 
a railroad through the county of Adair in the state of Missouri, and 
over or through a body of lowland in the valley of the Chariton 
river in said county containing some 2,000 acres owned by one Hil- 
bert. In considération of a right of way over such land, the Railway 
Company agreed to pay Hilbert $2,250; and to build the dump or 
grade of the road at least four feet above the level of the surface of 
the land; aiso to build upon the right of way, or lands adjacent 
thereto a dépôt and stockyards or pens, and maintain the same for a 
period of 10 years after they were completed. May 26, 1902, Hilbert 
made a deed to the company of a strip of land 100 feet wide through 
said premises, as a right of way, the strip containing about 18 acres ; 
and later, another strip 150 feet wide and 1,325 feet long west of, and 
adjacent to, the right of way upon which to build the dépôt and stock- 
yards. The right of way deed, after reciting the considération of 
$2,250, contains an agreement, the material parts of which are as 
follows : 

"As a furtber considération the second party (the Railway Company) agrées 
and obligates itself, Its successors and assigns, to erect and -maintain a solid 
grade of unlform helght of four feet above the level of the surface of the 
aforesaid right of vray, the same to be built soUd from the ereek in Adair 
county, known as 'Blackbird creek' through said premises without any open- 
Ing thereln (for approxlmately two and one-half miles) ; and where said grade 
on the east side thereof touches the creek, a solid strip of earth shall be lef ï 
for a distance of one hundred feet from the center of the channel of said 
creek without any openlngs thereln, and be malntained by the company. * * * 
The said flrst party, his helrs or assigns, shall hâve the right at any tlme to 
join said grade on the east with a levée of the same helght and connect 
thereto ; and the party of the second part agrées and obligates itself, Its 
successors and assigns, to built a dépôt to cost not less than $500 and stock- 
yards and pens, and complète the same wlthin one year from the date of 
the deed, and maintain said stockyards and station for a period of ten years 
from the time said stockyards are erected ; and lu the event that any of the 
conditions hereln named are not fulfilled and kept by said second party, then 
said second party, its successors and assigns shall pay the said first party 
llquidated damages (or to his helrs or assigns) in the amount of flve thou- 
sand dollars ($5,000), which said sum of $5,000 Is hereby made a lien and 
charge upon the aforesaid lands hereln conveyed. * * * The second party 
further agrées to put in ail necessary road or gâte crosslngs over Its track 
or roadbed at such points or places as the flrst party or his heirs and assigns 
may deem necessary through the aforesaid premises." 

The Railway Company constructed the embankments and grade 
of the road as stipulated ; and shortly after built a dépôt, and stock- 
yards or pens as agreed, and completed them about February 1, 1903, 
named the station Hilberton, and placed an agent in charge thereof. 
The dépôt was maintained with an agent in charge until June 14, 
1904, when the agent was removed, because of insufficient receipts 
of the station to maintain him there, the station closed, and the rec- 
ords removed to and placed in charge of an agent at Collinsville, a 
station about two miles distant from Hilberton, and the account of ail 



CHICAGO, B. cSs Q. R. CO. V. DOCKERT 223 

freiglit shipped to and from Hilberton thereafter was kept at the 
Collinsville station. Some time in 1903, a store building and small , 
résidence were constructed near the dépôt, and a stock of goods 
placed in the store building by some one for sale at retail. No other 
buildings, except the dépôt, were ever erected at that place. The busi- 
ness of the store was not profitable, and the goods were removed in 
1905 or 1906, and the store building moved away about a year after. 
In February or March, 1907, the company removed the dépôt build- 
ing and stockyards; and only three or four cars of live stock and 
some hay and wood were afterwards shipped from the station. The 
receipts of the station during 1903 and 1904 were about $925. Of 
this amount less than one-fourth inured to the benefit of the com- 
pany, the other portion going to other roads Connecting with the de- 
fendant's road some 6 and 26 miles, respectively, from Hilberton. 

October 12, 1904, four months after the removal of the agent from, 
and the discontinuance of the railway office at, Hilberton, Hilbert 
made a deed of assignment under the Missouri statute conveying this 
body of land, and other lands and personal property, to an assignée 
for the benefit of his creditors, and excepted from such conveyance 
the right of way granted to the Railway Company. In August, 1905, 
the assignée under order of court sold the assigned property, and the 
plaintiffs purchased 1,840 acres of the land, outside the right of way, 
for $16 an acre. Most of the land is subject to fréquent overflow 
from the river or creek, which destroys or seriously damages the 
crops that may be growing thereon. The railroad is built on the low- 
est part of the land, and its embankment or grade prevents to some 
extent its overflow. 

In March, 1909, the plaintiffs brought this action to recover of the 
défendant, as liquidated damages, the $5,000 stipulated in the right 
of way deed of Hilbert, because of its failure to maintain the dépôt 
and stockyards at Hilberton as it had agreed. No évidence was of- 
fered of any damage sustained by the plaintiffs because of such fail- 
ure. 

The défendant maintains: (1) That the $5,000 is a penalty only, 
and that in the absence of any proof as to the amount of damages 
sustained by the plaintiffs, no recovery can be had beyond nominal 
damages; and (2) that inasmuch as the station was closed before 
Hilbert made his deed of assignment for the benefit of creditors, 
he or his assignée, and not the plaintiffs, would be entitled to recover 
the damages, whatever they are. 

The principal question for détermination is: Was the $5,000 stip- 
ulated in the right of way deed of Hilbert to be paid by the Com- 
pany, intended as and for liquidated damages should it fail to per- 
form any of its agreements therein contained, or was it intended as 
a penalty to cover such damages as Hilbert or his grantees might sus- 
tain because of such failure? 

[ 1 ] It is the contention of the plaintiffs that the deed upon its face 
shows that the $5,000 was intended as and for liquidated damages 
because it is specified as such, and they rely mainly upon the case of 
the Sun Printing & Publishing Ass'n v. Moore, 183 U. S. 642, 22 
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Sup. Ct. 240, 46 L. Ed. 366, in support of that contention, ;It is- 
trùe that one of the syllabi in that case reads: 

"The namlng of a stipulated sum to be paid for the nouperf ormance of a 
covenant Is conclusive upon thé parties in the absence of fraud or mutual 
mistalse." 

But the opinion does not sustain the rule thus broadly stated^ for 
it clearly appears therein that the question is to be determined from 
the meaning of the contract fairly construed in the light of its sub- 
ject-matter and the circumstànces under which it was made. It then 
holds that the agreement made by the parties fixing the value of 
the boat, about which that controversy arose, at $75,000 to be paid 
to its owner if the boat was not returned, was conclusive as between 
them upon the question of its value. The syllabus might indicate that 
in ail cases an amount stipulated to be paid as liquidated damages for 
the breach of a contract is conclusive upon the amount of the re- 
covery for such breach, but the opinion does not so hold; and the 
gênerai rule is that, if the amount stated is denominated as "liqui- 
dated damages" or as a penalty, it is not conclusive, and if the con- 
tract leaves the intention of the parties in doubt as to the amount 
to be paid for its breach, and the amount specified is beyond ail 
reasonable proportion to the damages that may actually be sustained, 
the contract will be construed as a penalty only and not as liquidated 
damages, though it be specified as such. McCall v. Deuchler, 174 
Ked. 133, 98 C. C. A. 169; Union Pacific R. R. Co. v. Mitchell-Crit- 
tenden Co. (C. C. A.) 190 Fed. 544-545, and the cases there cited; 
Scofield v. Tompkins, 95 111. 190, 35 Am. Rep. 160; Koley v. Mc- 
Keegan, 4 lowa, 1, 66 Am. Dec. 107; Mcintire v. Cagley, 37 lowa, 
677-67&; note 1 Am. Dec. 331; and the English and American cases 
cited in 6 Eng. Rul. Cas. p. 554 et seq. 

[2] In some cases it is held that if the subject-matter of the con- 
tract is of uncertain value, or if the damages to be paid for its breach 
are incapable of definite ascertainment by any fixed rule of law, the 
amount stipulated will be construed as settled or liquidated damages. 
Whether or not a case falls within this rule must of course dépend 
upon its particular facts. 

[3] The authorities also quite generally hold that, where there are 
several undertakings or agreements in a contract, the damages for 
the nonperformance of some of which are readily ascertainable, and 
for others not, and one sum is named as dam.ages for a breach of 
any of them, such sum will be regarded as a penalty only, and not 
as liquidated damages for the breach of any single stipulation. Big- 
nall V. Gould, 119 U. S. 495, 7 Sup. Ct. 294, 30 h. Ed. 491 ; McCall 
V. Deuchler, above; Trower v. Elder, 77 111. 452; Foley v. McKee- 
gan, 4 lowa, 1, 66. Am. Dec. 107, and the cases cited. 

With thèse rules in mind the contract in question may be consid- 
ered. 

The agreements to be performed by the défendant, in addition '.o 
the payment of $2,250 for the right of way, are: (1) To erect ànd 
maintain a solid grade of uniform height of at least four feet above 
the level of the surface of the right of way, without openings therein 
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for some 2l/^ miles - (2) to leave a solid strip of earth 100 feet from 
the center of the channel of Blackbird creek, to which the grantor 
shall hâve the right to attach a levée of the same height; (3) to 
put in the required gâtes and crossings for passageways across the 
railroad ; (4) to build a dépôt to cost not less than $500 ; (5) to build 
stockyards and pens; and (6) to maintain the dépôt and stockyards 
for a period of 10 years after they shall be built. And in the event 
that any of said conditions are not fulfilled and kept by the Com- 
pany, then its successors and assigns shall pay to the first party, or 
to his heirs or assigns, liquidated damages in the amount of $5,- 
000, which said sum is made a charge upon the lands conveyed for 
the right of way. 

There are at least six things which the company by accepting this 
deed agreed to do ; and for its failure to "fulfiU and keep" any of 
them it is to pay as "liquidated damages" $5,000. Was it intended 
by this instrument, fairly construed in the light of the circumstances 
under which it was made, that for a failure on the part of the com- 
pany to perform any of thèse agreements that it should pay to the 
grantor $5,000 without diminution? We think not. The body of 
land over which the road was built is low land in the valley of the 
Chariton river and near to Blackbird creek in Adair county, and sub- 
ject to fréquent overflow from those streams. There is no évidence 
as to which of the agreements was regarded as of the most impor- 
tance as to this land or to its owner ; but it is obvions they were of 
différent values. The company has performed and kept ail of them 
except that to maintain the dépôt and stockyards for the full period 
of 10 years. If it had maintained thèse for the period of 9i/^ years, 
and then removed them, would it be seriously contended that it was 
the intention of the parties in making this contract that défendant 
should pay $5,000 for failing to maintain them for the remainder of 
the 10 years? Or, if the company had maintained the dépôt and dis- 
continued the stockyards and pens a few months before the expira- 
tion of the time stipulated, or if it had refused to put in the req- 
uisite crossings and gâtes for passageways over the railroad, would 
the company in either of such events be liable for the full $5,000? 
Clearly not, and j'et that is the ultimate resuit to which the conten- 
tion in , behalf of the plaintiffs, if it is sound, unavoidably leads. 
Counsel for the plaintiffs do not contend that défendant agreed to 
maintain an agent in charge of the station, or that a breach of the 
agreement occurred when the agent was removed. If a dépôt build- 
ing was ail that was necessary to protect the plaintiffs from damage, 
one to cost $500 was ail that was required under the terms of the 
agreement; and if the maintenance of stockyards without an agent 
would hâve been a performance upon the part of the company, it is 
obvions a small amount would hâve replaced them ; and though there 
is no évidence of their cost, there vfould bave been little or no diffî- 
culty in showing their. value under the ordinary rules of évidence. 

On the other hand, if the 2 i/o miles of embankments should be 
washed away and not replaced, or maintained at the height required, 
the damages to the landowner might possibly be even more than $5,- 
000. 

195 F.— 15 
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Looking at the situation as it existed when this contract was made, 
we are of opinion that it was not then the intention of the parties 
to consider the $5,000 as "liquidated damages" for a failure on the 
part of the company to perform each of its agreements ; but that it 
was intended as a penalty to insure the performance of them ail, and 
ta pay only such damages as the grantor might sustain within said 
amount, because of a breach of any of them. 

Whether the pliaintifïs, or the grantor, Hilbert, would be entitled 
to recover the actual damage, if any there be, for the failure to 
maintain the station and stockyards, we do not détermine, as there 
must be a new trial. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded to the United States District Court for the Eastern District 
of Missouri, with directions to grant a new trial. 

It is ordered accordingly. 



In re METALS EXTRACTION & REPINING CO. 

STERN V. AMERICAN TRUST & SAVINGS BANK et al. 

CLARK T. SAME. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911. Rehearing 
Denied April 10, 1912.) 

No. 1,707. 

1. Bankruptct (§ 113*)— ExPENSEs OF Réoeiver in Exokss of Amount Col- 

LEOTED BT HiM— LiABILITT OF PETITIONING CkEDITOB. 

The provision in Bankruptcy Aet July 1, 1898, c. 541, § 3e, 30 Stat. 
547 (U. S- Comp. St. 1901, p. 3423), tbat when a pétition is filed by one 
to hâve another adjudged a bankrupt, and an application is made to 
take charge of the property of the bankrupt pending a hearlng on the 
pétition, the petitloner shall file a bond conditioned for the payment, 
in case of the dlsmissàl ol' the pétition, of the costs and expenses oc- 
casloned by the taklng and détention of the property, protect a receiver 
in bankruptcy for his outlay In excess of the amount colleeted by hlin, 
but it is only in cases vs^here the proceedings, resulting in a reeeivership, 
were instltuted Improvidently or without réasonable cause or wlthout 
good faith or the like, that the petltlonlng creditor is liable for the 
payment of the excess of the cost of the reeeivership over the assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 150; Dec. 
Dig. i 113.*] 

2. Bankrtiptct (§ 113*)^ExPENSEs OF Receiveb in Excess of Amount Col- 

LECTED BT HiM— LlABILITY OF PETITIONING CREDITOB. 

A creditor, who in good falth instltuted a bankruptcy proceeding 
agalnst a debtor wliose property eonsisted chiefly of a manufacturing 
plant composed of machinery and flxtures which had been wlthln four 
months mortgaged for an Indebtedness much less than the value of the 
property, dld not aet improvidently and was not liable for the receiver's 
outlay in excess of the amount colleeted by him. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 150; Dec. 
Dig. § 113.*] 

3. Bankruptcy (§ 255*) — Trustées— Liabilitt. 

Where a landlord, on his tenant being adjudged a bankrupt, began 
negotiations for a new tenant and closed a contract with a new tenant 

•For other cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexe» 
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tvho was ready to take possession at once, inquired of the receiver of the 
bankrupt whether he would be responsible for rent or whether he would 
surrender the possession speedily, and the receiver replied that bis lia- 
bility for rent commenced on the date of bis appointmeiit, but that he 
could not give any definite Information as to when he would vacate the 
preniises, aud the landlord made repeated inquirles of the receiver who 
became the trustée, as to when possession would be surrendered, but 
could obtain no deflnlte answer, the trustée was llable to the landlord 
for rent whether he had funds in bis hands to reimburse hlmself or not. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 352 ; Dec. Dig. 
t 255.*] 

Pétition for Revision of Proceedings in the District Court of the 
United States for the Northern District of Illinois. 

In the matter of the Metals Extraction & Refining Company, a 
bankrupt. Pétition by Harris Stern and cross-petition by John M. 
Clark to review an order directing Harris Stern to pay a specified 
amount to the trustée and ordering the trustée to pay the claim of 
cross-petitioner out of funds in his hands. Reversed in part and 
modifîed in part. 

On the 29th day of April, 1910, the District Court of the United States for the 
Northern District of Illinois, Eastern Division, entered the following order 
in said cause, viz.: 

"This matter having corne on to be heard upon the report of Sidney C. East- 
man, référée in bankruptcy herein, and the court being fully advlsed in the 
premlses, It is therefore ordered, adjudged, and decreed that H. Stern, the 
petitioning creditor in the above-entitled cause, be and he is hereby ordered 
to pay to the American Trust & Savings Bank, trustée, in the above-entitled 
cause, the sum of $T00.55 within 10 days from tbls date. It is f urther ordered, 
adjudged, and decreed that the claim of John M. Clark in the above-entitled 
cause for rent of the promises formerly occupled by said bankrupt in the 
sum of .$523.35, be and the same is hereby allowed, and the said trustée is 
authorized and directed to pay the sum out of the funds in his hands. It 
is f urther ordered, adjudged, and decreed that the report of the Honorable 
Sidney C. Eastman, référée in bankruptcy herein, filed in this matter on the 
23d day of April, 1910, be and the same is hereby approved and afflrmed." 

Thereupon the said Harris Stern brought bis pétition hère to review and 
revise so much of said order as directs blm to pay the said sum of $700.55. . 

To this pétition, John M. Clark, one of the respondents thereto, duly flled 
his cross-petition to review and revise so much of said order as authorizes 
and directs the trustée to pay the sum found to be due to bim "out of the 
funds in bis hands." To both of thèse pétitions the respondent, the American 
Trust & Savings Bank, trustée, bas duly made answer. No question is raised 
as to the right of the cross-petitioner to bave his said demand paid as a part 
of the expenses of administration of said bankrupt estate. 

From the record it appears that the Metals Extraction & Eeflning Com- 
pany was duly declared a bankrupt on the pétition of said Harris Stern on 
or about December 12, 1908. On the same day, the American Trust & Sav- 
ings Bank was appolnted receiver and took possession of said estate, and 
afterwards in due course was chosen trustée tbereof. The pioperty of the 
bankrupt consisted mainly of a certain manufacturing plant composed of 
machinery, iixtures, etc., which had been on November 10, 1908, and within 
four months from the time the pétition in bankruptcy was filed, mortgaged to 
one Frank Gottsteln for an alleged indebtedness of $4,000. The niortgagee 
filed his pétition to bave the property turned over to blm, to wbich pétition 
the trustée made answer and vigorous défense. On hearing, the court on 
May 7, 1909, directed the trustée to turn the property covered by tho mortgago 
over to Gottsteln. No claim was made attackiug the validlty and boua fides 
of the proceedings resulting in the appointment of the receiver and trustée. 
It seems to bave been done wlth a view to the setting aside of the mortgage 
lien, as being void against the rights of creditors. 

*For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Moreover, the mortgaged property ;was valued at a sum largely in excess 
ôf the mortgage, and was in fact appraised at a sum mucli gréa ter, than tlie 
mortgage indebtedness. For reasons not liera in question, ttie resuit of the 
litigation was such that the trustée found itself under a déficit amounting 
to the sum of $700.55. On the issuance of a rule, at the instance of the trus- 
tée, to show cause before the référée as spécial master why he should not 
be required to make good sald sum, sald Stem made answer setting out, 
among other matters, his good faith In flllng the original pétition. The spé- 
cial master made report to the court in part as folio wg, viz.: 

"It seems to me there has been considérable carelessness, and an absence 
of considération shown in this matter. * * * It seems to me that the 
trustée is llable for this loss, most of which could hâve been prevented by 
proper application to the court. It is very probable tbat negotiations could 
hâve been entered Into wità the mortgagee for the storing of the property, 
or some arrangement could hâve been made whereby thèse expenses could 
hâve been saved. However, it was not done, and I see no other way to ad- 
just the matter than to order the trustée to pay the account." 

On the coming in of the spécial master's sald first report, the District Court 
referred the same back to him "to ascertain whether or not the petitioning 
creditor should be held for said amount in lieu of the trustée." With that 
direction in mind, the spécial master made new flndings of fact, as well as 
of law from the same record. He reported that the trustée retain ed the same 
counsel as were employed by the petitioning créditer and the recel ver ; that 
it was the opinion of the petitioning creditor that the mortgage, having been 
given within the four months' period, could be set aside ; that he filed hls orig- 
inal pétition with that in view; and that the trustée, beingthereto advised by 
its atforneys, and believlng that there would be, in any event, enough to pay 
ail costs and other expenses of the proceeding, made answer to the pétition 
of the mortgagee to hâve the mortgaged property turned over to him, based 
on statements furnished by the petitioning creditor, with the resuit that the 
same was ordered to be turned over to the mortgagee, subject to the payment 
of the sum of $200 toward the expenses of the trustée. 

The spécial master thereupon found and reported to the court that the 
petitioning creditor was the moving cause in the premises, and that, having 
made use of the bankruptcy proceedings to accomplish hls ends, he should be 
held llable for ail resulttng deficieucies, and that: 

"The law makes him" (the petitioning creditor) "liable to the bankrupt for 
inadvisedly causing him damage. It would seem reasonable that he should 
also protect him." 

To this report exceptions were interposed and overruled, and Stern was or- 
dered to pay said sum of $700.55 as aforesaid, Other facts are stated in the 
opinion. 

Jacob G. Grossberg, for petitioner. 

John E. McLeish, for American Trust & Savings Bank. 

Franklin E. Vaughan, for John M. Clark. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
[1,2] The question now presented is: Was the conduct of the pe- 
titioning creditor such in the premises as to justify the order of the 
District Court requiring the petitioning creditor to pay to the Ameri- 
can Trust & Savings Bank, trustée, the said sum of $700.55? 

Section 3e of the act of 1898 reads as follows: 

"Whenever a pétition Is filed by any person for the purpose of having 
another ad.1udged a bankrupt, and an application is made to take charge of 
and hold the property of the alleged bankrupt, or any part of the same, prior 
to the adjudication and pendlng a hearing on the pétition, the petitioner or 
appllcant shall file in the same court a bond with at least two good and sufli- 
cient suretles who shall réside within the jurisdlction of said court, to be 
approved by the court or a judge thereof, in such sum as the court shall 
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flirect, couditioned. for tlie payment, in case sucli pétition is dismlssed, to 
the respondeiit, his or her Personal représentatives, ail costs, expenses, and 
damages occasioned by such seizure, talàng, and détention of the property 
of the alleged banlcrupt. If such pétition be dismissed by the court or with- 
drawn by the petitioner, the respondent or respondents shall be allowed ail- 
costs, counsel fées, expenses, and damages occasioned by such seizure, talilng, 
or détention of such property. Counsel fées, costs, expenses, and damages 
shall be fixed and allowed by the court, and paid by the obligors in such 
bond." 

This seems to be the only provision of the act providing for the 
protection of a receiver for his outlay in excess of the amotint col- 
îected by him. 

In Atlantic Trust Company v. Chapman, etc., 208 U. S. 360, 28 
Sup. Ct. 406, 52 L. Ed. 528, 13 Ann. Cas. 1155, it is held that the 
receiver is the arm, and subject only to the control of the court; that 
the parties are without power to direct him; that "the court in the 
exercise of a sound judicial discrétion, and looking to the interests 
of ail who might be affected by its action, could, at the outset, hâve 
made it a condition of the appointment of a receiver that the plain- 
tifï and those whom it represented should be liable for any deficiency 
in the funds required for the expenses of the receivership." In the 
same case it is f urther said : 

"It is true that cases are cited in which the party bringing a suit, in whichi 
a receiver is appolnted, has been held liable for expenses incurred by the re- 
ceiver in excess of the processes arising from the sale of the property. But 
in most, if not in ail, of those cases the circumstanees were peculiar and were 
such as to make it right and équitable, in the opinion of the court, that that 
should be done" 

— citing Ephraim v. Pacific Bank, 129 Cal. 589, 62 Pac. 177, where 
the court held that if the receiver— 

"has taken property into his custody under an irregular, unauthorized ap- 
pointment, he must look for his compensation to the parties at whose In- 
stance he was appolnted, and the same rule applled if the property of which 
he takes possession is determined to belong to persons who are not parties 
to the action, and is taken from his possession by paramount authority. As 
to such property his appointment as receiver was unauthorized and conferred 
iipon him no right to charge it with any expenses." 

On page 375 of 208 U. S., 28 Sup. Ct. 406, 52 L. Ed. 528, 13 
Ann. Cas. 1155 of said Chapman Case, it is stated by the Suprême 
Court that the mère insufficiency of the property or fund to meet 
the expenses of a receivership does not entitle a receiver to hold the 
plaintiff m the suit personally liable, if ail that could be said was 
that he instituted the suit and moved for the appointment of the 
receiver to take charge of the property and maintain and operate it 
pending the suit. 

In Cutter v. Pollock, 7 N. D. 631, 76 N. W. 235, the court says: 
"We do not believe that any case can be found to uphold the palpably un- 
just rule that one who is shown to hâve had no right to maintain the action, 
and no interest whatever in the property which he claims. can require that 
the défendant who had paid out of his own pocket the expenses of a receiver- 
ship, shall not call upon him (the plaintiff In the action) for relmbursement." 

To the same eiïect are High on Receivers (3d Ed.) § 796, and 
Beach on Receivers, § 774, and a number of other authorities having 
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référence to cases where the receivership was wrongfully procured 
in the first place. 

Knickerbocker v. McKindley Co., 67 111. App. 291, relied on by 
the Dakota court, is a case in which the receiver was appointed in 
a suit to settle up a partner ship. The partners had previously given 
a mortgage which was foreclosed, leaving nothing in the receiver's 
hands. Whereupon the court ordered the complainant, the représent- 
ative of one of the partners, to pay the costs. The Illinois cases 
cited in support of this latter décision, i. e., Einstein et al. v. Lewis 
et al., 54 111. App. 520, and Myres v. Frankenthal et al., 55 111. App. 
390, both deal with the appoin+ment of receivers appointed without 
lawful authority, and are not deemed in point. 

In re Lacov, 142 F'ed. 960, 74 C. C. A. 130, cited by petitioner, 
is not authority for the proposition claimed by petitioner. There the 
pétition was dismissed as having been brought without cause. The 
foregoing authorities, we think, lay down the law with sufficient clar- 
ity that only in cases where the proceedings resulting in a receiver- 
ship hâve been instituted improvidently or without reasonable cause, 
or without good faith, or the like, can the moving party be held lia- 
ble for the payment of the excess of the costs of the receivership over 
and above the assets of the same. Hère there is no claim that there 
was any want of good faith or care in instituting the proceedings. 
The mortgage was justly under suspicion, having been given within 
the four months' period. The value of the property covered by it 
was estimated to be largely in excess of the sum secured by the in- 
cumbrance. The facts of the case are such as would lead any reason- 
ably careful person to feel justifîed in acting as the petitioning créd- 
iter did. 

[3] The summary of debts and assets shows $4,000 secured claims 
and some $15,500 assets. The appraisement placed the value of the 
mortgaged property at $1,000 in excess of the mortgage. In the 
original and supplemental inventories, other property is scheduled at 
a valuation of something like $2,500. Neither may we overlook the 
fact that the spécial master, on his first essay to place the blâme for 
the deficiency, lighted upon the trustée. That he afterwards, upon 
suggestion, changed his mind upon the same évidence, detracts little 
from the weight to be given his first impression. A creditor might 
well décline to pursue a bankrupt were he to be held, under circum- 
stances such as are hère shown, to hâve instituted proceedings im- 
providently. That part of said order which decrees that H. Stern, 
the petitioning creditor and petitioner herein, pay to the trustée the 
said sum of $700.55, is therefore vacated and held for naught. It 
follows that the trustée has no funds in his hands belonging to said 
bankrupt's estate, and therefore nothing wherewith to comply with 
the order of the court in the payment of the $523.35 found to be 
due said cross-petitioner herein. From the first repart of the réf- 
érée above referred to, it appears that at the time of the appoint- 
ment of the receiver, inquiry was made of it by the landlord in re- 
gard to whether it would be responsible for rent and whether it would 
be willing to surrender the possession speedily, as the landlord was 
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negotiating for a new tenant, etc. The receiver made reply on De- 
cember 19, 1908, to the agents of the landlord as follows : 

"Referring to yours of the ISth instant, we advise that this bank was ap- 
pointed receiver In bankruptcy in the above niatter on December 12th and tlîe 
receiver's liability for rental commenced on that date. We eannot give you 
any deflnlte information as to when we will vaeate the preinises, or how 
much tlme we would require, but we assure you that we shall be pleased to 
do ail that lies in our power to accommodate you as far as this matter is 
concerned." 

It further appears from the pétition of cross-petitioner filed with 
référée, upon which the said order of the référée was based, that 
cross-petitioner had actually closed a contract with a new tenant for 
said premises, who was ready and anxious to take possession at once, 
and that cross-petitioner's agents made repeated inquiries of the 
receiver and later the trustée as to when possession would be sur- 
rendered, but could get no definite answer. As between the cross- 
petitioner and the trustée, the latter is, under the facts of this case, 
liable to the former for the amount of his said claim, whether it has 
funds in its hands to reimburse itself or not. It was consequently 
error on the part of the District Court to limit the trustee's liability 
to pay said claim to the funds of the bankrupt's estate in its hands. 
That part of said order, therefore, which does so limit the trustee's 
liability, to wit, the words "out of the funds in his hands," and aiso 
that portion of said order which approves and affirms the report of 
the référée, in so far as the same is inconsistent with the foregoing 
opinion, are also vacated and held for naught. 



NORFOLK & ATLANTIC TERMINAL CO. v. ROTOLO. 

(Circuit Court of Appeals, Fourtli Circuit. April 9, 1912.) 

No, 1,086. 

1. Carrieks (§ 345*) — Injuries to Passengebs— Evidence— Admissiiîility. 

Where, in an action for injuries to a street car passenger struck by 
a car while attemptlng to board auother car, the évidence wa.si couflicting 
on the issue as to whether the latter car stopped at the time and place 
where the passenger atteinpted to board it, évidence of the custom of 
the Street rallroad Company to stop cars at such place to permit passen- 
gers to alight from or board cai-s was relevant to sustain the passenger's 
contention, though standing alone, it did not prove that the car stopped 
at the time of the injury. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1400; Dec. Dig. 
§ 345.*] 

2. Carriess (§ 340*) — Injuries to Passenqers— Conteibutoht Négligence— 

Last Clear Chance. 

Where a street car passenger negligently placed himself in péril by 
going on the steps of a car while in motion, and when the gâte was 
closed, it devolved on the street car company under the doctrine of last 
clear chance, if his dangerous situation was seen, or could by the exer- 
cise of reasonable care hâve been seen, to avoid any injury to Mm by 
the use of reasonable care. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1354; Dec. Dig. 
§ 340.*J 

*For other cases sea Eame toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Carriers (§ 287*) — Injubies to Pàssengebs— Négligence. 

Where a person went to the place wliere street cars were accustomed 
to stop to take on and discharge passengers, and he undertook to board 
Ja car that stopped while passengers were admitted from both sides, and 
lie was injured by the negligently rminlng of another car on him while 
on the lower step, the eompany was négligent. 

[Ed. Note. — ^For other cases, see Carriers, Cent. Dig. §§ 115é-1166; 
Dec. Dig. § 287.*] : 

4. ïEiAi, (§ 143*) — Issues— Weight dp Evidence. 

Where the testimony is peeuliarly contradictory, the jury miist déter- 
mine the facts. 

[Ed. Note.— For other cases, seo Trial, Cent. Dig. §§ 342, 343 ; Dec. Dig. 
§ 143.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

Action by Franlf Rotolo against the Norfoll< & Atlantic Terminal 
Company. There was a judgment for plaintiff, and défendant brings 
error. Affirmed. 

Thls is the third time this case has been before the court hère. ïhe flrst 
time several points arising upon the pleadings, and in the trial of the cause, 
were passed upon by thls court. See Norfolk & Atlantic Terminal Company, 
Plaintiff in Error, v. Rotolo, Défendant in Error, 179 Fed. 639, 103 C, O. A. 
197., Then came the case of Norfolk & Atlantic Terminal Company, Plaintiff 
in Error, v. Kotolo, Défendant in Error, and the décision of the court in that 
Instance is reported in 191 Fed. 4. The following Is a succinct statement of 
the tacts: 

The plaintiff in error, défendant below, hereinafter called the défendant, 
is a Virginia corporation, and opérâtes a Une of electric street railway In the 
city of Norfolk, Va., and had a portion of its tracks laid in City Hall av- 
enue and Monticello avenue in said city. Frank Rotolo, the défendant in 
error, who was the plaintiff below, hereinafter called the plaintiff, is a sub- 
ject of the king of Italy, and was teniporarily residing in Norfolk at the 
time of the injury, which was the cause of this action. The tracks of the 
defendant's railway run parallel ■ along Monticello avenue in the city of Nor- 
folk north and south, and at a point about opposite the Monticello Hôtel cor- 
nef, where City Hall avenue intersects with Monticello avenue, and about 
midway between that corner on the west, and market corner on the east the 
tracks diverge, the one curvlng sharply to the ri^^ht, or southwest, and the 
other curving sharply to the left, or southeast. The plaintiff, as before stat- 
ed, was temporarily residing in Norfolk, and was eniployed as a workman 
at the Jamestown Exposition. On the Ist day of April, 1907, between 6 and 
7 o'clock in the morning, the plaintiff, intending to go to the Exposition 
grounds, attempted to board one of defendant's cars which had corne in from 
Fine Beach, and was bound south, and was due to turn the curve In the 
railway, above described, to the southwest, and whilst attempting to board 
the said car, and when ou the steps of the rear platform on the side next to 
the other track, he was struck by another car either standing on the curve) 
which turned to the southeast, or moving along around said curve toward 
the north, and so injured that his left leg had to be amputated. Plaintiff 
brought thls action against défendant in the Circuit Court of the United 
States for the Eastern District of Virginia, at Norfolk, to recover damages 
for the injury on the ground that it was the resuit of defendant's négligence, 
and in the last trial was awarded $4,000 with intorest from November 22, 
1911, for which amount judgment was rendered in his favor against détend- 
ant. The Case is hère by writ of error sued out by the défendant. 

•For otber cases see same toplc & § ndmbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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W. H. Venable and Eppa Hunton, Jr. (Henry W. Andersen, on the 
brief), for plaintiff in error. 

J. L. Jeffries (Jeffries, Wolcott, Wolcott & Lankford, on the brief), 
for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

BOYD, District Judge (after stating the facts as above). The as- 
signments of error rehed on by the plaintifï in error, who will here- 
after for convenience be called the défendant, in the case before us 
now are two in number. The one is based on exception to the admis- 
sion of testimony, the other on exception to the action of the trial 
court in submitting to the jury upon ail of the testimony the ques- 
tion of the last clear chance. 

1 1 ] As to the first proposition, the défendant in error hère, who 
will be referred to as the plaintifif, in the course of the trial, over the 
objection of the défendant, was permitted by the court to testify that 
the defendant's cars coming south from Fine Beach were in the habit 
of stopping at the point where he (the plaintifï) attempted to go 
aboard at the time of the injury, and that the gâtes on both sides of 
the cars when stopped at this point were opened and passengers were 
permitted to dismount from the cars, and also to go aboard on both 
sides. Other witnesses for the plaintifï, over the objection of the 
défendant, made substantially the same statement. The ground of the 
objection to this testimony, as stated in the bill of exceptions, is as 
f ollows : 

" * * • For the reason that the testimony was irrelevant and imma- 
terial to the issue in this case, and for the reason that it was improper to 
prove any custom as évidence that the défendant stopped its car at the point 
clalmed in the déclaration, and that the gâtes on both sides of cars were 
customarlly opened by the défendant, and for the reason that the évidence 
was not llmited to a car coming from the car barn without passengers to dis- 
charge, but only to receive passeugsrs for the Exposition." 

In the argument the counsel insists that this testimony was inad- 
missible to prove the fact that the car, on the step of which the plain- 
tifï was standing when he was injured, stopped at the point referred 
to at the particular time in question. We readily concède that stand- 
ing alone testimony that it was the custom or habit of défendant to 
stop its cars and discharge and take on passengers at the point where 
plaintifï attempted to go aboard was insufïîcient to prove the fact that 
the car stopped on the occasion of the injury, but plaintifï testifîed 
that the car did stop at the point and at the time in question, and that 
the gâtes were opened and passengers dismounted and others went 
aboard. Other witnesses for the plaintifï testifîed to the same efifect. 
On the other hand, a number of witnesses for the défendant testi- 
fîed that the car did not stop, and thus there was a direct irreconcila- 
ble conflict of testimony as to the fact. Under thèse circumstances, 
in our opinion, testimony that it was the custom of défendant to stop 
its cars at this point was not only relevant, but it tended to throw 
light upon the controverted fact and to sustain plaintifif's contention. 

The text-writers and the courts hâve provided us with much learn- 
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ing'and numerous décisions relative to the admissibility, the relevancy 
and probative value of testimony in regard to habit or custom as 
showing the doing^ or not doing, of a particular thing on a spécifie 
occasion. Wigmore, in his treatise on Evidence (vol. 1, § 92), cites 
the case of Walker v. Barron, 6 Minn. 508-512 (Gil. 353), in which 
it is said: 

"Customs may, like other facts or cireunistances, be shown when their ex- 
istence will increase or dlmlnlah tlie probabilitles of an act havlng been done, 
or not done, which act is the subject of coutest." 

And, also in the case of State v. Railroad, 52 N. H. 528, in which 
it is held: 

"It would seem to be axiomatlc that a tnan is likely to do, or not to do, a 
thing, or do it or not do it in a particular way (according) as he is In the 
habit of doing It, or not doing it." 

The same doctrine is laid down in the case of Parrott v. Railroad, 
140 N. 0,546, 53 S. E. 432. 

In Interstate Commerce Commission v. Baird, 194 U. S. 25, 24 
Sup. Ct. 563, 48, h. Ed. 860, Mr. Justice Day, in delivering the opin- 
ion of the court, used this language : 

"* * • As we hâve said, the question concerna the relevancy of proof, 
and not whether it finally establlshes the issue made, one way or the other. 
Relevancy does not dépend upon the conclus! veness of the testimony offered, 
but upon its legitimate tendency to establlsh a controverted faet. Relevancy 
is that 'quality of évidence which renderS It properly applicable in determln- 
ing the truth or falsity of the matter in issue between the parties to a suit.' 
1 Bouvier, Law Die. Eawle's Bevision, 866." 

In Holmes V. Goldsmith, 147 U. S. 150, on page 164, 13 Sup. Ct. 
288, on page 292 (37 L. Ed. 118), Mr. Justice Shiras, in delivering 
the opinion of the court, adopts the folio wing from the case of Ste- 
venson Vi Stewart, 1 1 Pa. 307 : 

"The competency of a collatéral fact to be used as the basis of legitimate 
argument is not to be determined by the conclusiveness of the inferences it 
may afford in référence to the Utigated fact. It is enough if thèse may tend, 
even in a slight degree, to elucidate the inqulry, or to assist, though remotely, 
to a détermination probably . f ounded in truth." 

Our viewg, as will be seen, are in harmony with the principles an- 
nunciated in thèse cases. But, aside from this, if thé testimony ob- 
jected to was relevant to any material issue in the case, it was not 
error to admît iti Défendant insisted that the injury was the resuit 
of plaintiff's négligence, and one of thè négligent acts charged to 
' him was that he had crossed the paralleltrack and had attempted to 
board the car whilst it was inrnotion at a place where there was no 
stop. We think, under the circumstances, that it was plaintiflf's right 
to introduce testimony to prove that it was the custom or habit of 
defendatit's cats to stop at that point, tô open gâtes to the cars, and 
there receive and discharge passengers ; not that this testimony alone, 
as before statèd, was sufflcient to prove the fact that the car stopped 
on the occasion when plaintiff was injured, but it was relevant, in 
our opinion, aS bearing iipon plaintiiï's conduct at the time, and in 
explanatibn of his présence at the place where he undertook to go 
aboard.''"Ï!he custom or habit of railway trains or cars to stop at 
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a particular place to receive and discharge passengers is notice to 
the public to go to that place for the purpose of taking passage on 
such trains or cars. Our conclusion, therefore, is that there was no 
error in the admission of the testimony embraced within this ex- 
ception. 

On the remaining question presented for our considération the 
counsel for the défendant takes the position that (we quote from the 
brief) : 

"The doctrine of the last clear chance bas no application in this case, but 
that It is In the view most favorable to the plaintiff a case of concurrent nég- 
ligence in whieh there can be no recovery." 

There is nothing in the record to advise us that the jury based 
the verdict in this case upon the doctrine of the last clear chance, 
although we think that upon the évidence for the plaintiff, and that 
of the défendant, this principle might properly hâve been invoked. 

[2] If the jury found that the plaintiff negligently put himself in 
péril by going upon the steps of the car whilst it was moving, and 
when the gâte was closed, yet the duty devolved upon the défendant 
if the plaintiff's situation of péril was seen, or could, by the exer- 
cise of reasonable care, hâve been seen, and the injury could hâve 
been avoided by the use of such care on the part of the défendant, 
then the last clear chance proposition could be applied. 

[3] On the other hand, if plaintiff's version was accepted by the 
jury, and there was testimony to support it, that plaintiff went to 
the place where the cars of défendant were accustomed to stop and 
take on and discharge passengers, that the car plaintiff undertook 
to board did stop, that passengers were admitted from both sides, 
that plaintiff was on the lower step foUowing others into the car, and 
in this position the défendant injured him by negligently running 
another car upon him, as we say, if the jury found from the évi- 
dence that such were the facts, then the doctrine of the last clear 
chance was not involved, but the injury would be accredited directly 
to the négligence of the défendant when the plaintiff was not in the 
wrong. 

[4] However, as we hâve stated, the testimony in this case was 
peculiarly contradictory, and it was the province of the jury to dé- 
termine what the truth of the transaction was. The counsel volun- 
tarily abandoned an exception which had been taken to the refusai 
of the court to direct a verdict for the défendant upon ail the testi- 
mony. This seems to us an admission that there was sufficient évi- 
dence to go to the jury to authorize a recovery in favor of the plain- 
tiff in some view of the case. 

We think the judgment of the Circuit Court should be affirmed. 

Affirmed. 
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BAYNB et al. v. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. March 19, 1912.) 

1. Dnitbd States (§ 70*) — Contracts— Construction. 

A contract for the construction for the United States of a bridgé over 
a river required the contracter to drive 206 piles or more of about 30 feet 
in length to such a depth that the plie would not penetrate 5 Inches or 
more under a speclfled number of blows. Because of the nature of the 
subsôil, longer piles were necessary, and a supplemental contract pro- 
vided that If the englneer officer In charge of the work should deem it 
necessary to drive any number of plies to a greater depth than 33 feet, 
the United States should pay the contractor the actual cost of furnishing 
and drivlng the same less a speclfled sum for each plie whlch was the 
estimated cost of a 3.S-foot pile In place. To perform the work contem- 
plated, the contractor furnlshed 191 piles over 33 feet In length, but in 
drivlng the same It was found that it was necessary to drive only 89 
of such plies to a greàter depth than 33 feet, but the contractor fur- 
nlshed and started to drive 191 plies of sufflclent length to be drlven 
more than 33 feet if necessary. Held, that the supplemental contract im- 
posed on the englneer offlcer tho duty of determining whether It was nec- 
essary to drive a plie more than 33 feet before It was driven, and where 
he refused to exercise hls best Judgment untll after the piles were drlven, 
the contractor was entitled to compensation for the actual cost of driv- 
lng 191 plies which could hâve been drlven more than 33 feet, less the 
8um flxed for drivlng a 33-foot pile In place. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 53; Dec. 
Dig. § 70.*] 

2. Appeal and Errob (§ 1149*)^— Findings of Fact— Correction or Eerors. 

Where the error of the trial court as to a findlng of fact arose out of 

• an erroneous constructlpn of a contract, the Circuit Court of Appeals, 

though wlthout povver tô flnd the facts for Itself, bas power to correct 

the erroneous flndlng by correctly construing the contract, and render 

judgment accordingly, wlthout a new trial. 

[Ed. Note. — For other casés, see Appeal and Error, Cent Dig. §§ 4483- 
4496; Dec. Dig. § 1149.*] 

3. Umited States (§ 73*)— Contracts— Estoppel. 

Where a supplemental contract for the construction for the United 
States of a bridge over a river contemplated that the contractor should 
furnish 191 piles over 33 feet m length for a speclfled compensation, and 
the piles were driven under the direction of the englneer officer in charge 
, of the work who at no tlme objected to the drivlng of the piles, the Unit- 
ed States was estopped, after the piles were drlven, from claimlng that 
the officer In charge deemed it necessary to drive only those piles which 
were actually driven more than 33 feet, and the contractor was entitled 
to recover the contract pi'ice for ûriving 191 piles. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 56; Dec. 
., Blg. § 73.*] 

4. Contracts (§ 154*) — Construction. 

Where a contract is capable of a construction In accordance wlth jus- 
, tlce and fair dealing, the court will adopt such construction, instead of 
•'a construction which^ill •eritàil loès on a party to the. contract. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 735 ; Dec. Dig. 
S 154.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Action by A. Y, Bayne and others, copartners as Bayne & Hewett, 
against the United States of America. There was a judgment grant- 

> M ... I.l. I- ■ — II-. .11. — 1..^- Il ..1.11 I, " ■ ' ' — - '■ " ' — ' ■ '■■ '-- -I.ll. I ^H 

*For other cases see same topic & S number in Dec. & Am. Dlgs. 1907 to date. & Rep'r Ic^exeii 
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ing insufScient relief, and plaintiffs bring error. Reversed and en- 
tered. 

James D. Shearer (Welch & Shearer and Frank C. Brooks, on the 
brief), for plaintiffs in error. 

Charles C. Houpt, for the United States. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. Bayne & Hewett brought suit against 
the United States to recover the sum of $4,432.88, which they claimed 
was a balance due them on a contract and supplemental contract 
entered into between them and the United States on December 21, 
1907, for the construction of a bridge across the Mississippi river at 
Ft. Snelling, Minn. The action was brousfht under the provisions 
of Act March 3, 1887, c. 359, 24 Stat. 505 (U. S. Comp. St. 1901, p. 
752), and was tried to the court. Findings of fact and conclusions 
of law were made upon which judgment was rendered in favor of 
Bayne & Hewett for $1,002.50. Finding of fact No. 7 is as follows : 

"In constructing the center pier the plaintiffs used 24,3 piles, 191 of which 
were over S.S feet In length ; but of thèse 191 cnly 89 were ctrlven more than 
33 feet, and It was deemed necessar,y liy the engineer offlcer to drive no more 
than 89 to a depth of more than 3-'î feet." 

The sum for which judgment was rendered was the amount which 
the United States had withheld as a penalty for delay in performance 
of the contract. The trial court held that the delay was caused by 
the United States and not by Bayne & Hewett ; therefore that no pen- 
alty accrued to the United States. 

The actual cost of driving 191 piles more than 33 feet, less $9 
for each 33-foot pile in place, was $4,750.60. This amount, less 
$1,320.22 paid by the United States before suit was brought for 
driving 89 piles more than 33 feet, plus the sum of $1,002.50 wrong- 
fully withheld for delay in performance of the contract, is the sum 
for which judgment was asked by Bayne & Hewett, viz., $4,432.88. 

In order that the real situation of the parties may be understood, 
it is necessary to set out in full paragraph No. 4 of the spécifications 
attached to the original contract, and the supplemental agreement 
ref erred to in the findings of fact : 

"Fourth. Under the center pier shall be driven 206 piles, or more if re- 
quired by the engineer in charge, spaced about 8 feet C. to 0. In each di- 
rection. Piles to be abont 30' in length and spaced as shown on plan. The 
piles shall be of straight, sound, live tlniber, free from cracks, shakes and 
rotten knots, of a good quality of plne or oak. Thoy must show an even 
graduai taper and must liave a dimension of not less than 12", 3' from tlie 
tmtt and at least 6" at the small end. The bark must be removed from the 
plies. Piles shaïl be well and carefully driven se as to be plumb and true 
to Une and distance. They shall be shod with cast-iron points, where re- 
quired by the engineer in cliarge, and fltted with rings at the top while driv- 
ing, or driven with a foUower. They are to be driveii full length, or to such 
depth that the pile will not penetrate 5" or more under ten successive blows 
of a 3,000 pound hammer dropping 20 feet. After being driven, piles are to 
be sawed ofC below low water Une, as dlrected by the engineer In charge. 
Around the pier, outside of sheet piling, shall be driven a row of piling which 
are to be eut ofE at a higher élévation, to support the sheet piling." 
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"(1> Thia supplemental agreement entered liito this f ourth day of May, 
nineteen hundred elght, between Major Francis R. Shunk, Corps of Engineers, 
United States Army, of the first part, and Bayne & Hewett, a copartnershlp 
consisting of A. Y. Bayne, W. S. Hewett and A. L. Hewett of Minneapolis, 
in the county of Hennepin, state of Minnesota, of the second part, witnessetli, 
that the said Major Francis R. Shunk for and In behalf of the United States 
of America, and the sald Bayne & Hewett, do covenant and agrée, to and wlth 
each other, as follows: 

"That whereas the nature of the sub-soil at the center pier of the bridge 
a cross the Mississippi river now belng constructed under contract between 
the said Major Francis R. Shunk, corps of engineers, for and in behalf of 
the United States of America, and the sald Bayne & Hewett, entered into 
December twenty-one (21) nineteen hundred and seven (1907), is such that 
longer plies are necessary than are proVided for In the spécifications form- 
Ing part of sald contract: 

"Now, therefore, It is agreed that thé party of the flrst part shall pay to 
the party of the second part, in addition to the sums provided for in the 
aforesald contract, the actual cost, to be agreed upon between the party of 
the flrst part and the party of the second part, of furnlshlng and drlving such 
number of piles as may be deemed necessary by the engineer offlcer to drive 
to a greater depth than thlrty-three (33) feet, less the sum of nine dollars 
($9.00) for, each such pile, the estimated cost of a thlrty-three (33) foot pile 
in place, provided that it is dlstlnctly understood and agreed that the ad- 
ditlonal payment to be made under this supplemental agreement shall In 
no case exceed the sum of flve thousand dollars ($5,000) or be such as to in- 
crease the total cost of the bridge, includlng ail expenses connected therewith, 
above the sum of two hundred and flfty thousand dollars ($250,000). 

"It Is hereby further understood and agreed that, except as hereln spe- 
ciflcally set forth, the contract dated December 21, 1907, shall remain in 
full force and efEect." 

Subséquent to the making of the findings of fact and conclusions 
of law, counsel for Bayne & Hewett moved the court to amend find- 
ing of fact No. 7 by striking out the last two lines of said finding 
and adding thereto the following : 

"Ail piles that were driven by plaintllïs were so drlven under the direc- 
tion and supervision of the defendant's engineer offlcer in charge of the work." 

The motion to amend was overruled. This ruling is assigned as 
error, and, we think, correctly. There was no évidence that the 
engineer officer did not deem it necessary to drive more than 89 
piles to a depth of more than 33 feet. On the contrary, there was no 
dispute in the testimony which established the fact that ail piles 
driven by the plaintifïs were so driven under the direction and super- 
vision of the defendant's engineer in charge of the work. Capt. 
George W. Freeman, a witness called by the United States, testified 
as follows : 

"Q. You are an assistant englneerî A. Yes, sir. • * • 

"Q. Were you in immédiate charge of the construction of the Ft. Snelllng 
bridge? A. I was. * * * 

"Q. From the beginnlng to the end? A. Yes, sir. * * * 

"Q. What were your duties in charge of that bridge wlth respect to the 
drlving of piles? A. To see that they conformed to the spécifications. 

"Q. That is, as to pénétration? A. Yes, sir; and also the klnd of piles, 
whether they were of proper quallty and ail that sort of thing. 

"Q. Quallty and pénétration? A. Yes, sir. 

"Q. You exacted of the contractors that the piles shouid be driven to the 
requlred point of résistance, did you? A. Yes, sir." 
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On cross-examination the witness also testified ; 

"Q. AU the other plies were driven under your direction? A. Ail the piles 
were driven under my direction. 

"Q. And you never at any time durlng the oompletlon of the center pier 
ordered them to stop uslng long piles? A. I dld not ; no, sir. 

''Q. You approved, dld you not, of their dolng that work as they dld it? 
I mean as to the use of the length of plies which they made use of? A. As 
I answered Mr. Houpt, I dld, on account of their havlng them on hand. 

"Q. They did not hâve them on hand until they sent for them, dld they? 
A. No, sir; I didn't tell them how many to send for. 

"Q. You felt that It was a uiatter that you didn't want to take the rlsk of ? 
A. It was up to the contractors. 

"Q. When they began to use long piles, before uslng them they had to re- 
build the derrick and the hammer, dld they uot? A. The pile driver; yes, 
sir. They had to make some changes In it. I don't know that it was rebuUt 
The gins had to be lengthened." 

Horace Dunaway, a witness called by the défendant, testified as 
f ollows : 

"Q. Are you by profession an englneer? A. Yes, sir. * « * 

"Q. You were the inspecter at the construction of the Ft. Snelling Bridge? 
A. Yes, sir. 

"Q. What were your duties there? A. To watch the progress of the work 
and to see that It was carrled on accordlng to the spécifications, and keep 
the office in St. Paul notified of the condition of things. * * * 

"Q. As such Inspecter, was it part of your work to inspeet the drlvlng of 
piles? A. Yes, sir. 

"Q. What dld you do in that regard with respect to the driving of piles? 
A. Well, I inspected the piles to see that they were suitable; and watched 
the driving of them to see that they were properly placed, and driven un- 
til they met the speclflcations." 

Wiiile it appears that ail the piles were driven under the direction 
of the engineer in charge of the work in behalf of the United States, 
it also appears that said engineer would hâve nothing to say when 
asked by the plaintifïs as to the necessity for driving any particular 
pile. He took the position, as expressed by Capt. Freeman, that 
"it was up to the contractors." This position on the part of the 
engineer renders it necessary to examine the original and supplemental 
contract. 

[1] Under section 4 of the spécifications attached to the original 
contract, plaintifïs agreed to drive 206 piles or more of the length 
of about 30 feet. They were to be driven full length or to such a 
depth that the pile would not penetrate 5 inches or more under ten 
successive blows of a 3,000-pound hammer dropping 20 feet. When 
plaintifïs begàn to drive the piles, it was f ound that owing to the 
nature of the subsoil at the center pier of the bridge longer piles 
than those required by the original spécifications were necessary. 
Therefore the supplemental contract was entered into. This con- 
tract changed the length of the pile to 33 feet. By the supplemental 
contract, plaintififs agreed to drive the 33-foot piles full length for 
the contract price. It was, however, further agreed that if the 
engineer officer should deem it necessary to drive any number of 
piles to a greater depth than 33 feet, then the United States should 
pay plaintifïs the actual cost of furnishing and driving the same, 
îess the sum of $9 for each pile; the said $9 being the estimated 
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cost of a 33-foot pile in place. In other wordâ, the furni.'hing of a 
pile, thiat could be driven raorç than 33 feet and the driving of such 
pile more than 33 feet was extra work for which the plaintiflfs were 
to be paid the actual cost thereof. 

In order to perform the work as contemplated by the supplemental 
contract plaintiffs furnished 191 piles which were over 33 feet in 
length, but in the driving of the same it was found that it was neces- 
sary to drive only 89 of thèse piles to a greater depth than 33 feet, 
but the plaintiffs had to furnish, and did furnish, and started to 
drive, 191 piles of sufficient length as to make it possible for them 
to be driven more than 33 feet if necessity required. In case the 
requirement of the contract in regard to pénétration was satisfied 
before the 33 feet was reached, it became necessary to eut off the 
piles after they were driven, sometimes twice. 

It is manifest that it could not be determined to a certainty whether 
it was necessary to drive a pile more than 33 feet or not until the 
pile was driven. The supplemental contract, however, did not re- 
quire any such test. It was sufficient, according to the terms thereof, 
that the engineer officer should deem it necessary to drive the pile 
to a greater depth than 33 feet. Now in ail fairness, when was the 
engineer officer to say what lie- deemed necessary? Surely, not after 
the pile was driven, as this power would carry with; it the power to 
compel the removal of the pile if he should décide that it was un- 
necessary to hâve driven it. Plaintiffs cannot be held to hâve made 
any such unreasonable contract as to agrée to perform this work 
subject to the right of the engineer officer tô décide as to its neces- 
sity after the work was done. 

The supplemental contract imposed upon the engineer officer the 
duty of determining whether it was necessary to drive a pile more 
than 33 feet before it was driven. It may be answered that this 
fact could not be determined to a certainty in advance of the driving 
of the pile. Gonceding this proposition to be true, it by no means 
follows that the engineer officer could not deem it necessary or con- 
sider it necessary without mathematical démonstration. The right 
to property is often determined upon évidence no more satisfactory 
than was before the engineer officer before the piles were driven. 
Ail that was required was his best judgment. He refused to exercise 
his best judgment until after the piles were driven. There was then 
no occasion for exercising it. The contract did not provide for the 
payment of the actual cost of driving ail piles that were actually 
driven more than 33 feet, but such piles as the engineer officer should 
deem necessary to be driven more than 33 feet. This contemplated 
the détermination of such necessity before the pile was driven. As 
ail piles were driven under the direction of the engineer officer, fînding 
No. 7 ought to hâve been amended as requested by counsel for the 
plaintiffs. 

[2] We might reverse the judgment and order a new trial for 
this error, as we hâve no power to find the facts in the case our- 
selves ; but the! error of the court as to finding No. 7 arose, as seems 
to be conceded, out of the fact that the trial court viewed the pro- 
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visions of the supplemental contract differently from the views ex- 
pressed by us. The cofrect construction of the contract involved 
the détermination of a question of law, and as under our construc- 
tion of the contract we are of the opinion that the engineer officer in 
charge of tlie work and directing the driving of the piles must be 
held to hâve deemed it necessary that the 191 piles which could hâve 
been driven to a depth of more than 33 feet should be driven, there 
would seem to be no necessity for a new trial. 

[3] We are further of the opinion that as the piles were driven 
under the direction of the engineer ofiîcer in charge of the work on 
the part of the United States, and he at no time objected to the 
driving of the same, that after the piles were driven the United States 
are estopped from claiming that the officer in charge did not deem 
it necessary to drive only those piles which were actually driven more 
than 33 feet. 

[4] If the construction of the contract adopted by the trial court 
shall prevail, the plaintiffs will suffer an actual loss of $3,430.38. If 
this is the only possible construction, they cannot complain ; but if 
the contract, without doing violence to its terms, is capable of a 
différent construction more in accordance with justice and fair deal- 
ing, then under a well-recognized rule of construction we should adopt 
the latter. This being our view, it would seem unnecessary to order 
a new trial, especially as both parties hâve confined their argument 
in this court to the proper construction of the contract. We therefore 
reverse the judgment entered by the trial court and remand the case, 
with directions to enter judement for the plaintiffs in the sum of 
$4,432.88, with costs as provided by law. 

And it is so ordered. 



CHICAGO, B. & Q. R. CO. v. UNITED STATES. 
(Ch-cuit Court of Appeals, Eighth Circuit February 28, 1012.) 

No. 3,036. 

(Syllabus iy the Court.) 

1. Penat,ttes (i 32*) — Negativing Exceptions — Transpobtation or Live 

Stock — Twekty-Eight Hour IjAW. 

It is not essential to the recovery of a penalty under the Twenty-Elght 
Hour Law (Act June 29, l'JOC». c. 3004, 34 Stat. 007 [U. S. Comp. St. Supp. 
1009, p. 117SJ) that the goveiumont should négative the e.Muse eiubodied 
In section 3. • That excuse is a scparate topic, a défense, aud the burden 
Is on the défendant to establish it. 

[Ed. Note.— For other cases, see Penaltles, Cent. Dig. Il 26-30; Dec. 
Dig. i 32.*] 

2. Carriers (§ 37*) — Transportation of Live Stock — ^Twenty-Etgitt Houb 

liAW— Enjoyment of Food, etc., by Animals Essential to Excuse. 

That excuse is that the animais ean and do hâve proper food, water, 
space, and opportunity to rest in the cars which transport them. 

The facts that their owner or caretaker, who accompanies them, agrées 
with the railroad company to care for, feed, and water them, and that 
food and water with which he might hâve performed bis contract were 
easily accessible to him on his way, are Insufflcient to establish this ex- 

•For other cases see same topic & i numbsb In Dec. t Am. Dlga. 1907 to date, t Rep'r Indexes 
195 F.— 16 
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' cuse, where the animais are knowlngly and wlllfully conflned by the 
Company more than 28 hours, and they do not actually hâve proper food 
and water or space and opportunlty to rest during the transporta tion. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §i 95, 927; Dec. 
Dlg. § 37.*] 
S. Cabeiees (§ 37*) — ^Tbanspoetation ov Live Stock — Twenty-Eight Hol-r 

LAW KNOWINGLT and WlLLrULLY CONFINING ANIMALS THAT LACK 

Pboper Food Gonstitutes Offense. 

It Is not essentlal to the recovery of the penalty that proof be made 
that the défendant knew that the animais dld not hâve proper food, water, 
or space to rest in the cars whlch carried them. It is sufflclent that it 
knowlngly and wlllfùlIy conflued them more than 2S hours, and the ani- 
mais dld not hâve proper food, water, space, and opportunlty to rest In 
the cars whlch transported them. 

[Ed. Note. — For other cases, .see Carriers, Cent. Dlg. §§ 93, 927 ; Dec. 
Dlg. §37.* 

Llabllity of carrier for failure to feed, water, and rest live stock, and 
for violation of the 28-hour law, see note to St. Joseph Stockyards Co. 
V. United States, 110 C. C. A. 435.] 

In Êrror to the District Court of the United States for the Dis- 
trict, of Nebraska. 

Action by the United States of America against the Chicago, Bur- 
lington & Quincy Railroad Company. Judgment for plaintifï (184 
Fed. 984), and défendant brings errçr. Affirmed. 

Arthur R. Wells (James E. Kelby, on the brief), for plaintiff in er- 
ror. 

P. S. Howell, U. S. Atty. 

Before SANBORN and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. In an action against the railroad Com- 
pany under the Twenty-Eight Hour Law (Act June 29, 1906, c 3594, 
34 Stat. 607 [U. S. Cornp. Stat. Supp. 1907, p. 918, Supp. 1909, p. 
1178]), the court below instructed the jury to return a verdict for the 
plaintiff, '^nd that ruling isspecified as error. 

[1] Section 1 of the Twenty-Eight Hour Law provides that no 
railroad company engagpc;! in Interstate transportation of cattle, swine, 
or other animais shall çOnfihe them for a longer period than 28 conséc- 
utive hours without unloadirig them for rest, water, and feeding, ex- 
cept in, cases not materîal in this suit ; and section 3 provides that any 
railroad company which knowlngly and willfullyf ails to comply with 
this provision shall forfeit and pay a penalty of not less than $100 
nor more than $500, "provided that when animais are carried in cars 
in which they can and ^o hâve proper food, water,: space and opportun- 
lty to rest the provisions in regard to their being unloaded shall not 
apply." ; 

[2] It is not indispensable to a recovery of a penalty under this 
statute thàt thé goyerriment should négative the excuse embodied in 
the provisô,, That exCt(së is ia separate topic, a défense, and the bur- 
den is on, the défendant to establish it. New York Central & Hudson 
R. Ry. Co. V. United States,. 165 Fed. 833, 837, 91 C. C. A. 519, 523; 
Chitty Oh Plèadings, *246, *247. It is that the animais can and do 

•For otHer taS^S keia same topic & § NXJMBERin Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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have proper food, water, space, and opportunity to rest in the cars 
which transport them. The facts that their owner or caretaker, who 
accompanies them, agrées to care for, feed, and water them on their 
way, and that food and water with which he might have performed 
his agreement were easily accessible to him, are not sufficient to es- 
tablish this excuse, where the animais are knowingly and willfully con- 
fined more than 28 hours and they do not actually receive proper food, 
or water, or space and opportunity to rest. 

[3] Nor is it essential to the recovery of the penalty that proof 
should be made that the défendant knew that the animais did not re- 
ceive proper food, water, or space to rest in the cars which transported 
them. It is enough that the railroad company knowingly and willfully 
confined them more than 28 hours, and the animais did not have prop- 
er food, water, space, and opportunity to rest in the cars that carried 
them during the transportation. 

The proof in this case was conclusive that the animais were confined 
72 hours in a car which contained! them and other emigrant movables 
while it was hauled from Minneapolis to Bertrand, Neb. There was 
évidence that, when the car left Minneapolis, the caretaker, who ac- 
companied it under a contract with the railroad company that he would 
feed, water, and care for the stock, had a barrel of water, 400 pounds 
of hay, and a bushel of oats in the car to feed three horses, two cows, 
and one hog; that about an hour after the défendant in this case re- 
ceived this car at Sioux City, lowa, which was about 18 hours after 
it left Minneapolis, this caretaker, who was in the car, told the conduc- 
tor that he had plenty of room and would feed and water the animais 
in the car ; that the conductor thereupon indorsed on the car waybill, 
"Man in charge, has feed and water in car, O. K.," and thereafter 
none of the servants of the défendant examined the interior of the 
car, or learned by actual observation whether or not the animais had 
food or water, and they relied on this mémorandum of the conductor. 
The record contains évidence from which the jury might find that this 
stock had proper water and proper space and opportunity to rest in the 
car, but none that would sustain a verdict that they had proper food. 
The view of the évidence most favorable to the company goes no 
further than to tend to show that when the animais left Sioux City, 
about 65 hours before they reached Bertrand, where they were first 
unloaded, there was feed enough in the car to give them one meal, 
there is no évidence that any more feed went into the car during the 
trip, and horses andi cattle which do not have more than food enough 
for one meal in 2V2 days do not have proper food. 

The judgment below is affirmed. 



244 195 FEDERAL EEPOETEB 

SENA V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. February 26, 1912.) 

No. 3,427. 

(Syllahus bp the Court.) 

1. Criminal Law (§ 1092*) — Bill of Exceptiojfs— Timelt Settlement — 

Stbicken When Too Late. 

A statute of New Mexico provided that a bill of exceptions should be 
settled and signed by the trial judge at least 10 days before tlie term 
of tlie Suprême Court in which the cause should be flrst docketed, unless 
for cause satisfactory to him he should delay the same and that in that 
event he should settle and sign It as soon as possible. Comp. Laws 1897, 
§ 896. An appeal vvas docketed in January, 19u3, for the term com- 
mencing January 7, 1903. There was no évidence of any delay of the 
settlement of the bill of exceptions, or of any extension of time therefor 
by any order of, or for any cause satisfactory to, the judge, and the only 
proof was that it was submitted to and settled by him on Deeember 24, 
1903. 

Held, the bill of exceptions was settled too late, and it was properly 
stricken from the record. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2829, 
2834-2861, 2919; Dec. Dig. § 1092.*] 

2. Criminal Law (§ 1092*) — Appeal — Docketing and Dismissino by Ap- 

PELLANT — No TrANSCBIPT REQUISITB IN NEW MEXICO. 

A rule of the Suprême Court of New Mexico directed the clerk to enter 
cases upon the doeket in the order in which the transcripts in appeals 
and the prœcipes in cases presented by writs of error were flled, and a 
statute provided that at any tlme before a motion by appellee to doeket 
and affirni the judgment the appellant might doeket and either perfect 
his record within 30 days thereafter or dismiss his appeal and take an- 
other. Laws 1901, c. 99, § 1. 

Held, the appellant had the right to doeket and dismiss his appeal 
without filing a transcript of the record, and where he did so, and then 
took a new appeal, his cause was flrst docketed under Ms first appeal, 
and it was too late first to settle his bill of exceptions more than 11 
months after that docketing. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2829, 
2834-2861, 2919; Dec. Dig. § 1092.*] 

In Error to the Suprême Court of the Territory of New Mexico. 
Mariano F. Sena was convicted of forgery, and brings error. Af- 
firmed. 

See, also, 147 Fed. 485, 78 C. C. A. 27. 

Frank W. Clancy, for plaintiff in errer. 

b. J. Leahy and S. B. Davis, Jr., for the United States. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. This writ questions the affirmance by 
the Suprême Court of the Territory of New Mexico of a sentence for 
forgery and for altering certain forged instruments. The alleged error 
upon which reliance is placed for reversai is the order of the Suprême 
Court which struck out the bill of exceptions. In the absence of the 
rulings and exceptions recorded in that bill, the record hère discloses 

•For other cases see same topic & § n0mbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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no error. The plaintiff in error appealed to the Suprême Court of 
New Mexico from the trial court on September 15, 1902, and by op- 
ération of law that appeal was returnable to the January, 1903, term 
of that court, which opened on January 7, 1903. No bill of exceptions 
was submitted to or settled by the trial judge until December 24, 1903. 
Rule 6 of the Suprême Court of New Mexico (107 Pac. viii) declared 
that the clerk should enter causes upon the docket in the order in 
which the transcripts in cases brought up by appeal or the prœcipes 
for writs in cases brought up by writs of error were filed. The statutes 
of New Mexico provided that a party might prépare a bill of excep- 
tions at any time not less than 20 days before the first day of the term 
in which his cause was docketed, that he should give five days' notice 
of his intention to présent his bill for settlement, and the opposite 
party should hâve five days thereafter to prépare amendments and the 
judge should settle and sign the exceptions "at least ten days before 
the term of the Suprême Court in which said cause shall be first dock- 
eted, unless for cause satisfactory to him he should delay the same, 
in which event he shall settle and sign the same as soon as possible, 
* * * and should any bill of exceptions not be settled before the 
time required for the filing of the record in the Suprême Court, such 
record may be filed in the Suprême Court within ten days after said 
bill of exceptions shall be settled" (Statutes of New Mexico 1897, 
§ 896) ; that where an appeal had been taken to the Suprême Court of 
the Territory the appellant should "hâve the right to docket such 
appeal * * * ^\- ^ny time before a motion by appellee * * * 
to docket and afïirm the judgment" ; and that when such cause should 
be docketed by the appellant he might perf ect the record within thirty 
days thereafter, or might dismiss the appeal by filing with the clerk 
a written dismissal, and then might thereafter, within one year from 
the date of the judgment take another appeal. Laws of New Mexico 
1901, c. 99, § 1. Under this statute Sena filed with the clerk of the 
Suprême Court of New Mexico on January 5, 1903, two papers signed 
by his counsel, in one of which he declared that he docketed his ap- 
peal, and in the other that he dismissed it, and thereafter he took a 
new appeal to the Suprême Court of New Mexico. That court struck 
out the bill of exceptions, because it was not settled: and signed ten 
days before the cause was first docketed and the trial judge had not 
delayed the settlement for a cause satisfactory to him. United States 
V. Sena, 15 N. M. 187, 106 Pac. 383. 

[1] Counsel for the plaintifif in error argues that this ruling was 
erroneous, because the trial judge had discretionary power for cause 
satisfactory to him to delay the settlement of the bill of exceptions 
after ten days before January 7, 1903, the first day of the term at 
which the cause was first docketed, and hence to delay that settlement 
until December 24, 1903, when the bill was settled. But the judge had 
authority so to delay only for cause satisfactory to him, and in Èase of 
such delay he was required by the statute to settle and sign the ex- 
ceptions as soon as possible. The retord does not show that the de- 
lay from December 28, 1902, to December 24, 1903, was induced or 
allowed for any cause satisfactory to the trial judge, or that he set- 
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tled and signed thè exceptions as soon as possible after the cause for 
the delay was calléd to his attention. On the other hand, the fact 
appears that the bill of exceptions was submitted to him on December 
24, 1903. There was no error in the ruling of the court that the time 
for settlement and signing of the ibill had not been lawfully extended 
beyond ten days before the term in which the cause was first docketed. 
[2] Another contention is that the cause was not first docketed in 
Januaryj 1903, and hence the time for the settlement of the bill of ex- 
ceptions extended until ten days before the term in January, 1904, and 
it was settled within that time. The argument of counsel is that rule 
6 of the Suprême Court requires the clerk to enter the case upon the 
docket in the order in which the transcripts in cases appealed and the 
praecipes for writs of error are iiled with him, that no transcript was 
filed in this case before or during the term in January, 1903, that the 
filing of such a transcript was a condition précèdent to the existence of 
the power in the clerk to docket the cause, and that because this con- 
dition riever existed the docketing of the cause in January, 1903, was 
unlawful and ineffective. But chapter 99 of the Laws of 1901 pro- 
vided that at any time after the appeal was taken, and before a motion 
by appellee to docket and affirm the judgment, the appellant should 
"hâve the right to docket such appeal," and when it was so docketed 
that he might either perfect his record within thirty days or dismiss his 
appeal and subsequently take another. The plain meaning of this 
statute is that the appellant may docket and dismiss his appeal without 
filing his transcript or perfecting his record, or he may docket his ap- 
peal and within thirty days thereafter file his transcript and perfect 
his record. Nor is there any irreconcilable conflict between the rule 
and the statute, because the clerk may docket the cases in which trans- 
cripts and prsecipes are filed in the order in which he receives them 
upon the first part of his docket, and he may place those appeals which 
are docketed and dismissed without transcripts in the latter part of 
it, and if there were any inconsistency the statute ought to prevail over 
the rule, especially in view of the fact that the Suprême Court which 
made the rule has so decided. Counsel for the plaintiff in error placed 
this construction upon the statute and the rule in 1903, for he declared 
in writing at that time that he docketed and dismissed his appeal, and 
upon that theory he took the appeal ■yvhich is now pending. This, as 
has been stated, is the construction which the Suprême Court has 
placed upon the statute and its rule, and there is nothing inconsistent 
with this conclusion in sections 2906 and 2907 of the Caws of New 
Mexico, 1897, which hâve been cited for the plaintiff in error. The 
bill of exceptions in this case was not settled or signed at least ten 
days before the term of the Suprême Court in which the case was 
first docketed, nor within any time during which the trial judge de- 
layed its settlement for a cause satisfactory to him, nor within any 
extension of the time for settlement granted by his order, and it was 
rightly stricken from the record. 
Let the judgment below be aifirmed. 
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WBAVER, CoUeetor of Internai Revenue, v. EWBRS. 

(Circuit Court of Appeals, Eighth Circuit. February 29, 1912.) 

No. 3,639. 

1. IifTERNAL Revenue (§ 38*) — Illégal Tax — Reooveby — Conditions — ^Ap- 

PEAL TO COMMISSIONER — STATUTES. 

Rev. st. § 3226 (U. S. Comp. St. 1901, p. 2088), provlding tliat no suit 
shall be malntained to recover any internai tax alleged to hâve been er- 
roneously or lllegally assessed or colleeted until an appeal shall hâve been 
taken to the Commissioner of Internai Revenue, and a décision of the 
Commissloner had therein, is applicable to the collection and enforcement 
of the spécifie tax imposed on oleomargarine by Act Aug. 2, 1886, e. 840, 
24 Stat. 209 (U. S. Comp. St. 1901, p. 2228). 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 83, 84 ; 
Dec. Dlg. § 38.*] 

2. Inteknal Revenue (§ 38*) — Tax — Illégal Assessment — Revievit by Com- 

missionek. 

Where, after the assessment of an alleged illégal oleomargarine tax, 
an application was made to the Commissioner of Internai Revenue for 
review, and the Commissioner overruled the application and refused to 
abate the tax, plaintlflf was not bound, after paying the tax, to again ap- 
peal to the Commissioner, as provided by Rev. St. § 3226 (U. S. Comp. 
St. 1901, p. 2088), as a condition précèdent to his right to sue the eollector 
to recover the amount so paid ; the application to abate the assessment 
fulfilling évery purpose of such an appeal. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 83, 84 ; 
Dec. Dig. § 38.*] 

3. INTERNAL REVENUE (§ 16*) OLEOMARGARINE DEALERS TAXATION "WHOLE- 

SALE Dealer." 

Plaintiff and his brother were both retail dealers in oleomargarine, and 
had paid the tax for the flrst six months of 1910. During that time, a 
Wholesale shipment ordered by plaintiff not having arrived, he borrowed 
an unbroken package of the same materlal from his brother, which the 
latter had obtained from the same wholesale dealer from whom plalntlfPs 
supply had been ordered, and on arrivai of plalntlfPs order the précise 
amount borrowed of the same product and brand was returned. Held, 
that such transaction did not constitute plaintiff a "wholesale dealer" in 
Oleomargarine, nor subject him to a tax imposed on wholesalers. 
[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 16.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7450, 7451.] 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 

Action by Frank Evvers against H. O. Weaver, Gollector of Internai 
Revenue. Judgment for plaintiff (182 Fed. 713), and défendant 
brings error. Affirmed. 

Marcellus L. Temple, U. S. Atty., and George B. Stewart, Asst. U. 
S. Atty., for plaintiff in error. 

W. J. Roberts, for défendant in error. 

Before SANBORN, ADAM S, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. On October 1, 1910, Ewers com- 
menced an action in the United States Circuit Court for the Southern 
District of lowa, Eastern Division, to recover from Weaver, as col- 

*For other cases see same topic & § number in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 



248 195 FEDERAL ; EEPORTBR 

lector of internai revenue, the sum of $106 paid to him under protest 
as a tax and penalty assessed against Ewers as a wholésale dealer in 
oleomargarine. Ewers stated his cause of action as follows: 

"In and durlng January, 1910, plaintiff was engased in business as a retall 
dealer in méats and packing housè products, including oleomargarine, in tlie 
City of Keokulc, Lee county, lowa. For the period beginning with Jannary 
1, 1910, and ending with June 30, 1910, he had paid tbe taxes provided by 
law to be paid by retail dealers in oleomargarine. 

"Between on or about the 6th day and the 15th day of January, 1910, 
being temporarily out of the product by reason of delay In shipment of an 
order for same given to Swift & Ce, plaintiff borrowed from one A. P. .T. 
Ewers, a licensed retail dealer therein, an unbroken original manufacturer's 
package of oleomargarine, which in his own place of business he broke and 
sold, as he was authorized to do. Subsetjuently to the said borrowing on or 
about the 15th day of January, 19l0, having received the shipment of the 
produit ordered previous to the said borrowing, he returned to sald A. P. 
J. Ewers an unbroken original manufacturer's package of oleomargarine, 
exactly similar to the one borrowed, which was the product manufactured 
and sold by Swift & Co. from whom plaintiff received the package returned 
as aforesaid. Plaintiff paid the said A. P. J. Ewers no price in money 
or other thing of value for the package aforesaid borrowed, and plaintltï 
received from the said A. P. J. Ewers no price in money or other thing of 
value for the package aforesaid returned. 

"The said A. P. J. Ewers is a full brother of the plaintiff, and Is and was 
iat the time herein a retail dealer in méats and packing house products, in- 
cluding oleomargarine, and he had paid for the period beginning January 
1, 1910, and ending with June 30, 1910, the tax required by law to be paid 
by retail dealers in oleomargarine. 

"During the period aforesaid, between January 1, 1910, and June 30, 1910, 
plaintiff in no wise disposed of, by sale or otherwise, an unbroken original 
manufacturer's package of oleomargarine, save and except the one such pack- 
age returned to his brother, A. P. J. Ewers, as aforesaid. Ail oleomargarine 
sold by plaintiff during the period aforesaid was sold by him at retail. 

"During the month of February, 1910, the Honorable Gommissloner of 
Internai Revenue, based upon the transaction aforesaid, assessed against the 
plaintiff a spécial tax as a wholésale dealer in oleomargarine in the sum of 
$100, and certifled or sent the assessment to the défendant for collection from 
plaintiff. 

"On or about the 9th day of April, 1910. plaintiff presented to the Honorable 
Gommissloner of Internai Revenue an application in writing for a review of 
the aforesaid assessment and the abatement of the said tax. [Hère follows 
copy of application.] 

"On or about April 18, 1910, the Honorable Commissioner of Internai Rev- 
enue overruled the said application, ancj refused to abate the aforesaid tax, 
and ^irected the défendant to coUect from plaintiff the said tax, together 
with a penalty of $6. 

"On or about thé 19th day of April, 1910, défendant, by his deputy, John 
A. O'Nell, appeared at plaintiffi's place bf business in the city of Keokuk, and 
by virtue of his office and the aforesaid action on the part of the Honorable 
Commissioner of Internai Revenue demanded of plaintiff the sum of ,$106. 

"In response to said demand, but under protest that the assessment and 
tax and penalty were illégal and unwarranted by law, and to the end that 
this suit might be flled to cover back the said sum, plaintiff paid the de- 
fendant the sum of $106. 

"Plaintiff avers that the tax assessed against him as aforesaid and the 
penalty aforesaid were illégal and unwarranted by any law of the United 
States of America. 

"Whereforé he demands judgment against the défendant for the sum of 
$106, together with interest from the 19th day of April, 1910, and the costs 
of this suit." 
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To this pétition Weaver, as collector, interposed the folio wing de- 
murrer: 

I. "Kow cornes the défendant and demura to tlie pétition of the plaintiff 
herein, on the ground that the tacts stated do not éntitle the plaintiff to 
the relief demanded, for the reason that it does not appear on the face of 
the said pétition that plaintiff made an appeal from the assessiuent of the 
tax complained of to the Commissioner of Internai Revenue according to 
the provisions of law in that regard and the régulations of the Seeretary 
of the Treasury established in accofdance therewlth." 

II. "That it doGs not appear on the face of the said pétition that a décision 
of the Commissioner ha s been had upon an appeal taken to him upon the as- 
sessment of taxes." 

III. "The pétition doës not show that the plaintiff filed a claini for the 
abatement of the taxes asaessed against him as required by section 3226 of 
the Ecvised Statutes of the United States." 

IV. "Because it appears on the face of the pétition tliat the plaintiff 
was a Wholesale dealer in oleomargarine and liable to taxation." 

The demurrer to the pétition came on for hearing before the Cir- 
cuit Court, and was overruled. Weaver excepted to the ruling, 
elected not to plead further, and final judgment was rendered against 
him as collector for the sum of $106, with 6 per cent, interest from 
the 19th day of April, 1910, and the costs of the suit. 

[1] Since the décision on January 9, 1912, of the case of United 

States V. Barncs et al., 222 U. S. 513, 32 Sup. Ct. 117, 56 L. Ed. , 

by the Suprême Court of the United States, it must be held that sec- 
tion 3226, Revised Statutes of the United States, is applicable to the 
collection and enforcement of the spécifie tax imposed on oleomarga- 
rine by Act Aug. 2, 1886, c. 840, 24 Stat. 209 (U. S. Comp. St. 1901, 
p. 2228). 

[2] Notwithstanding, however, the provision of section 3226 above 
mentioned, that no suit shall be maintained in any court for the re- 
covery of any internai tax alleged to hâve been erroneously or illegally 
assessed or coUected, or any penalty claimed to hâve been collected 
witbout authority, or any sum alleged to bave been excessive or in any 
manner wrongfully collected, until an appeal shall bave been duly 
made to the Commissioner of Internai Revenue according to the pro- 
visions of the law in that regard and the régulations of the Seeretary 
of the Treasury established in pursuance thereof, and a décision of 
the Commissioner bas been had therein, we are of the opinion that, 
as the law does not require idle acts, the first ground of demurrer 
must be overruled, as the purpose and requirement of the statute above 
quoted bas been fully met by the application for review of the assess- 
ment made to the Commissioner of Internai Revenue as set out in 
the pétition. VVhat the Commissioner of Internai Revenue thought 
about the assessment had been obtained upon full statement of the 
facts, and it would bave been a useless form again, after the tax was 
paid, to appeal to the Commissioner and obtain the same judgment. 
The reason for the appeal did not exist, and hence the appeal after 
tax was paid was not necessary. San Francisco Savings & Loan So- 
ciety v. Cary, 21 Fed. Cas. 380, No. 12.317; Crier v. Tucker (C. C.) 
150 Fed. 658; Tucker v. Grier, 160 Fed. 611, 87 C. C. A. 513. 

[3] This view also disposes of the second and third grounds of 
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demurrer. So far as the fourth ground is concerned, we fully concur 
in the ruling of the trial court to the effect that the facts stated in 
the pétition did not constitute Ewers a wholesale dealer in oleomar- 
garine. Ewers and bis brother were licensed retail dealers for the 
sale of oleomargarine, and each had paid the tax required by law for 
the first six months of the year 1910. Ewers simply borrowed a 
package of oleomargarine f rom bis brother, bis supply being ex- 
bausted, and returned the same when he received a shipment from 
Swift & Co. 

There is an entire absence of anything suggesting want of good 
faith. The whole matter seems to bave been an honest transaction. 
To hold that the facts stated constitute Ewers a wholesale dealer in 
oleomargarine, and subjected him to payment of the spécial tax, is to 
belittle the object and purpose of the oleomargarine law. 

Judgment affirmed. 



COLMAN CO. V. WITHOFT. 

In re SWEBNEY. 

(Circuit Court of Appeals, Ninth Circuit. Aprll 1, 1912.) 

No. 1,946. 

1. Bankbuptot (§ 421*) — CoNTRACTS OF Bankeupts— Effect of Adjudica- 

tion. 

An adjudication of bankruptcy does not dissolve contractual relations 
between the bankrupt and others, and clalms arlsing out of such con- 
tracta subséquent to the flling of the pétition, which do not constitute 
provable debts at that time, reinain subsisting obligations of the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 772-774, 
776, 777, 779-786; Dec. Dig. § 421.*] 

2. BANKRtrpTCT (i 318*) — Pbovablb Debts— Rent Accbuing Afteb Bank- 

buptot. 

While a contract to pay rent under a lease is not terminated by bank- 
ruptcy, the rent thereafter to accrue is not a provable debt against the 
estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 481, 482; 
Dec. Dig. § 318.*] 

S. Bankruptcy (§ 316*) — Provable Debts— Contingent Claims. 

Bankrupt and clalmant vrere jointly liable for the rent of property 
under an unexpired lease. Prior to the bankruptcy they agreed between 
themselves that clalmant should procure a cancellation of the lease, if 
it could be done for a certain bonus, and that bankrupt should reimburse 
it for one-half the amount paid out for that purpose. After the filing 
of the pétition, clalmant paid a month's rent, and also procured a can- 
cellation of the lease, and paid a lump sum, wlthin the agreement, there- 
for. Held, that a clalm for one-half of said sums was not a debt due 
and owing at the time of the flling of the pétition, but was then whoUy 
contingent, and was not provable under Bankr. Act July 1, 1898, c. 541, 
S 63a (4), 30 Stat. 563 (U. S. Comp. St. 1901. p. 3447). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 474-477; 
Dec. Dig. § 316.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

*For other cases see same topic & l numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladezes 
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In the matter of Frank H. Sweeney, bankrupt. From an order 
rejecting a daim, the Colman Company appeals. Affirmed. 

On Mareh 31, 1909, Frank H. Sweeney flled his voluntary pétition in bank- 
ruptcy, and on April 1, 1909, he was adjudged a bankrupt. He and the Col- 
man Company, a corporation, were jointly llable on a lease of a building, 
and at the tlme of the adjudication in bankruptcy the lease had not expired. 
On February 18, 1908, the Colman Company and the bankrupt entered into 
an agreement whereby each assumed as between themselves a several lia- 
bility for one-half of the rental reserved in the lease. Later, and before 
the pétition in bankruptcy was filed, they entered Into a second agreement, in 
whlch it was provlded that the Colman Company should procure, if possible, 
from the lessors, a rescission of the lease, and that to obtain such rescissîon 
the Colman Company might pay not to exceed $100 per montb for each month 
of the unexpired term, and that the bankrupt would pay to Colman & Co. 
one-half the amount so paid by it, or agreed to be paid by it, as the con- 
sidération for such rescission. After the flling of the pétition the Colman 
Company paid the rental whlch accrued for the month of April, 1909, in the 
sum of $350, and on April 27, 1909, it made an agreement with the lessors, 
whereby, in considération of $2,400 paid by it, the lease was canceled. For 
one-half of thèse sums, to wit, $1,375, the Colman Company flled its claim 
agalnst the bankrupt's estate. The trustée rejected the claim, but the réf- 
érée overruled the objection and allowed the claim. On the trustee's pétition 
for a review, the referee's order was overruled by the District Court, and 
the claim was ordered disallowed. From that order the présent appeal Is 
taken. 

Joseph C. Meyerstein, for appellant. 

Joseph Kirk, J. M. Rothchild, H. L. Rothchild, I. M. Golden, and 
J. A. Pritchard, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HAN- 
FORD, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The date of fihng the pétition in bankruptcy is intended to mark the 
line of séparation between debts that are provable and those that are 
not provable against the bankrupt's estate. Those that are not provable 
remain subsisting obligations of the bankrupt, and he is not released 
therefrom by his discharge. The adjudication of bankruptcy does 
not dissolve contractual relations between the bankrupt and others. 
It takes from him his property and dévotes it to the payment of debts 
which are provable under sections 63a and 63b of the bankruptcy act, 
but it does not absolve him from the obligations of contracts. Rem- 
ington on Bankruptcy, § 2729, and cases there cited. 

[2, 3] While a contract to pay rent under a lease is not terminated 
by bankruptcy, the rent thereafter to accrue is not a provable debt 
against the estate. Watson v. Merrill, 136 Fed. 359, 69 C. C. A. 185, 
69 L. R. A. 719; In re Roth & Appel, 181 Fed. 667, 104 C. C. A. 
649, 31 L. R. A. (N. S.) 270; Atkins v. Wilcox, 105 Fed. 595, 44 C. 
C. A. 626, 53 L. R. A. 118; In re Rubel et al. (D. C.) 166 Fed. 131 ; 
Loveland on Bankruptcy (3d Ed.) 365. But the claim of appellant 
in this case, although it had its origin in the obligation of the bank- 
rupt to pay rent which accrued after the filing of the pétition, is not, 
as it is presented, a claim for rent; but it is one that arises out of 
the contract of two lessees, jointly liable for rent, whereby one there- 
of, the bankrupt, agreed to reimburse the other for ail the payments 
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Which it miglit make in excess of one-half of the rental, and to pay it 
one-half of such sum as it might be required to pay in gross, net to 
exceed $100 per month for the unexpired term,. to obtain a rescission 
of the lease. Is such a claim provable against the estate? 

it is held by the decided weight of authority that subdivisions 1 
arid.4 6f section 63a of the BankrUptcy Act are in pafi materia, and 
that the words "absolutely owing at the time of thé fihng of the 
pétition against him" are to be read into subdivision 4. In re Roth 
& Appel, 181 Fed. 667, 104 C. G. A. 649, 31 L. R. A. (N. S.) 270; 
In re Swift, 112 Fed: 315, 50 C. C. A. 264; In re Adams (D. C.) 
130 Fed. 381 ; In re Burka (D. C.) 104 Fed. 326. It is apparent that 
the appellant's claim was not a debt due and owing at the time when 
the pétition was filed, but that it was contingent ; that is to say, ail 
the facts necessary to be shown to establish the bankrupt's liability 
tothe claimant had not occurred before the pétition in bankruptcy was 
filed. 

"'Wbeie'a liability of the bankrupt le not fixed, so that it can be liquidated 
by légal proceedings inStituted at thè time of bankruptcy, it is not a debt. 
It is deemed so far contingent that it cannot be proved in bankruptcy, nôr 
is it rèleased by the bankrupt's diseharge. A sum of money payable upon 
a contirigency is not provable bécause it does not become a debt until the 
contingency bas happened." Loveland on Bankruptcy (3d Ed.) 342. 

In Dunbar v. Dunbar, 190 U. S. 340, 23 Sup., Ct. 757, 47 L. Ed. 
1084, it was said : 

"We do not thlnk that by the use of the language in section 63a it was in- 
tended to permit proof of contingent debts or liabilities or demands, the val- 
uation or estimation of which it was substantially impossible to prove." 

At the time when the pétition was filed, not only was the bank- 
rupt not indebted to the appellant, but it could not then be known 
that he ever would be indebted to it, either for money to be paid 
for rent or for money to be paid for the rescission of the lease. As 
far as the rent was concerned, there were the contingencies that 
the lessee might cancel the lease, or that the trustée in bankruptcy 
might elect to pay the rent, or that the appellant might fail to pay 
more than its half thereof. As to the agreement looking to a rescis- 
sion of the lease, there were the contingencies that the agreement, 
which was without considération, might be revoked by either party 
thereto before it was acted upon, or that it might be impossible to 
secure rescission on the terms stipulated by the bankrupt. 

The décision in Re Bingham (D. C.) 94 Fed. 796, is in point. At 
the time of the filing of the pétition in that case the bankrupt and 
one Hartshorn were jointly liable on a note to a bank, but as between 
themselves each owed one-half the amount due thereon. The bank 
proved its claim on the note, and the other party to the note there- 
after took up the note and proved his claim against the estate. The 
court said: 

"The bankrupt was bound to save him harmless from this part of the debt, 
and has not done so ; but the indebtedness bas occurred since the filing of 
the pétition, and until that time Hartshorn had no provable claim on that 
aceount. By this bankruptcy act ail claims turn on their status at the time of 
the filing of the pétition." 
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An apparent exception to the rule that contingent claims may not 
be proved under section 63a is the case of an indorser of the com- 
mercial paper of a bankrupt not due at the time of the filing of the 
pétition, but whose liability as indorser thereafter becomes fixed. 
Moch V. Market Street Bank, 107 Fed. 897, 47 C. C. A. 49 ; In re 
Semmer Glass Co., 135 Fed. 77, 67 C. C. A. 551; In re Smith (D. 
C.) 146 Fed. 923. But it may be doubted whether the liability of 
an indorser in that class of cases is in any true sensé contingent. The 
extent of his liability is at ail times known, for it is measured by 
the note itself. Upon the adjudication of bankruptcy it would seem 
that there is an end to the contingency that the bankrupt himself 
may pay the note, and that there remains between that date and the 
maturity of the indorser's liability nothing but a question of time. 
But in any view of those décisions, they are not applicable to the 
présent case, for hère there was a contingency, not only as to the 
amount of the liability, but as to its existence. 

The order of the District Court is affirmed. 



HUNTER et al. v. UNITED STATES.t 

(Circuit Court of Appeals, Eighth Circuit March 18, 1912.) 

No. 3,G02. 

Bail (§ 79*) — Ckiminal ProsecutIons— Relief fbom Foepeitube— Fedbbal 
Statute. 

Rev. St § 1020 (U. S. Comp. St. 1901, p. 719), which authorlzes the 
court In a crlminal case to remit the whole or any part of the penalty of 
a forfeited recognizance "whenever it appears to the court that tUere 
bas been no wlUful default of the party, and that a trial can, notwith- 
standing, be had In the cause," governs in a prosecutlon for an offense 
against the United States in a territorial court, to the exclusion of a stat- 
ute of the territory, and under it the court may malie such remission at 
a term subséquent to the term when the forfeiture was entered. Such ré- 
mission, however, is not a matter of right, but is discretionary with the 
court 

[Ed. Note.— For other cases, see Bail, Cent Dlg. §§ 350-369 ; Dec. Dlg. § 
79.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Oklahoma. 

Action at lavv by the United States against Bev Hunter, C. D. Jen- 
sen, and J. C. Miller to recover on a forfeited recognizance. Judg- 
ment for plaintiff, and défendants bring error. Affirmed. 

William H. England, Dwight M. Smith, and Parker W. Cress, for 
plaintiffs in error. 

John Embry, U. S. Atty., and Isaac D. Taylor, Asst. U. S. Atty. 

Before SANBORN and ADAM S, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. In October, 1902, Bev Hunter 
was indicted in the district court of Noble county, in the territory of 

•For other casea see same topic & § ntjmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearlng denled May 13, 1912, 
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Oklahoma, for the violation of a law of the United States, and in 
November, 1902, he, with C. D. Jensen and Joseph C. Miller, as 
sureties, entered into an undertaking to the United States, in the sum 
of $800, for his appearance before the district court of Noble county, 
Oklahoma, on the first day of the next term thereof, and from day 
to day during the term, to answer to the charge preferred against 
him, and to make like appearatice each successive term of the said 
court until the charge should hâve been disposed of according to law. 
On the 21st day of March, 1904, the défendant failing to appear, 
the court adjudged him in default, and his said bond forfeited. At 
the November term, 1905, défendant Hunter was permitted to with- 
draw his plea of not guilty theretofore entered, and file a motion to 
set aside the indictment. Upon hearing by the court, said motion 
was sustained, and the indictment set aside, the défendant discharged, 
and an order entered releasing and exonerating his bond. After- 
wards, and on the 28th day of November, a hearing was had on mo- 
tion of the United States to set aside the order exonerating defend- 
ant's bond, which motion was sustained, and it was ordered and ad- 
judged by the court that the order heretofore entered, releasing and 
exonerating defendant's bond, be vacated, set aside, and held for 
naught. Thereafter the United States brought an action against Bev 
Hunter, G. D. Jensen, and Joseph C. Miller, to recover upon said ap- 
pearance bond, which action resulted in a judgment in favor of plain- 
tiff, for the pénal sum mentioned in the bond, $800, with interest 
thereonj to reverse which action défendants hâve brought the case 
hère. 

On the part of plaintiffs in error it is contended that the trial court 
had authority, under the provisions of section 1020 of the Revised 
Statutes of the United States (U. S. Comp. St. 1901, p. 719), to ex- 
onerate and discharge the bond, even after the term at which the for- 
feiture was entered. The section reads as follows: 

"When any recognizance In a erlminal cause, taken for, or in, or returnable 
to, any court of the United States, is forfeited by a breach of the condition, 
thereof, such court may, in Its discrétion, remit the whole or a part of the 
penalty, whenever it appears to the court that there has been no willful de- 
fault of the party, and that a trial can, notwithstanding, be had in the cause, 
and that public justice does not otherwise require the same penalty to be en- 
forced." 

The United States contends that, as the indictment and prosecu- 
tion was in the court of the territory of Oklahoma, section 1020 of 
the Revised Statutes was not applicable, but that section 5776, of 
Wilson's Revised Statutes of Oklahoma, 1903, governs. That section 
says : 

"But, if at any time befofe the final adjournment of court the défendant 
or his bail appear and satlsfactovily excuse his neglect, the court may direct 
the forfelture to be discharged upon such terms as may be just. After the 
forfeiture, the district attorney uiust proceed with ail due diligence, by action 
against the bail upon the instrument so forfeited. If money deposited instead 
of bail be so forfeited, the clerk of the court or other officer with whom it is 
deposited, must, immediately after the final adjournment of the court, pay 
over the money to the county treasurer." 

It authorizes the court, at any time before the final adjournment of 
the term at which the forfeiture is entered, upon proper showing, to 
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vacate and set aside such forfeiture, and it is claimed that, as the 
term at which the forfeiture in this case was entered had passed, the 
court had no power or authority thereafter to vacate and set aside 
the forfeiture. 

The prosecution was conducted while Oklahoma was a territory, 
and hence in the territorial courts. The offense, however, was not 
one against the laws of the territory, but against the United States, 
was prosecuted in the name of the United States, and hence the ter- 
ritorial court was exercising.the jurisdiction of a District Court of 
the United States. The bond was given to the United States, and 
the money, if coUected, belonged to the United States, and not to 
the territory. While in the trial of cases territorial courts are re- 
quired to conform to the statutes and practice of the territory (Coch- 
ran v. United States, 147 Fed. 206, 77 C. C. A. 432), the acts of 
Congress govern the disposition of moneys and obligations of the 
United States, and we are clearly of the opinion that the territorial 
statute was not applicable to the discharge of this forfeiture, that sec- 
tion 1020 of the Revised Statutes of the United States governs, and 
that under it the court had full power and authority to set aside the 
forfeiture and exonerate the bond, even after the term at which the 
forfeiture was entered. 

Even though section 1020 of the Revised Statutes governed, that 
section did not give the parties an absolute right to hâve the forfeiture 
vacated. That was a matter left to the discrétion of the court upon 
a proper showing, and it is elementary that a court may vacate, mod- 
ify, or set aside any order or judgraent during the term that such 
order or judgment is entered, and in this case it appears that the 
order releasing the défendant and his bondsmen was set aside and 
vacated by the court during the term. The judgment of the court 
forfeiting the bond remains, and was the foundation for the présent 
action. So long as the judgment of 'forfeiture stood, an action upon 
the bond could be maintained, and the judgment in this case was prop- 
erly rendered, and is therefore affîrmed. Whether or not the court 
still possesses the power, under section 1020, to remit the penalty 
because of the forfeiture, is not before the court, and we do not dé- 
cide. Upon this point, see United States v. Jenkins, 176 Fed. 672, 
100 C. C. A. 224, 20 Ann. Cas. 1255; United States v. Traynor 
(D. C.) 173 Fed. 114. 

The judgment is affirmed. 



LANE V. ROTH. 

(Circuit Court of Appeals, Third Circuit April 24, 1912.) 

No. 15 (1,597). 

1. Master and Servant (§ 332*) — Existence of Relation— Jury Question. 

Wliether a ctiauffeur was actlng for ttie owner of au automobile or 
for a Company wLicli was repairing it, when lie negligently drove the 
car against plaintiff, heXû, under the évidence, a jury question. 

[Ed. Note. — For other caaes, see Master and Servant, Cent. Dig. §§ 
1274-127T; Dec. Dig. § 332.»] 

•iTor otlier cases see same toplc & \ ndmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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2. Masïsb Ài*b Servant (§ S32*)— Existence or RELATioN— Jûky Question. 

An issue as to tbé existeBce of the relation of master and servant be- 
tween défendant and pne-ij^or wtiose négligence it is sought to eliarge him 
sliould be talien from ihe" jury only when the évidence is clear and un- 
equivoeal. 

[Ed. Note. — For other riases, see Master and Servant, Cent. Dig. §§ 
1274-1277; Dec. Dig. § 332.*]- 

In Error to the District Court of the United States for the District 
of New Jersey. 

Action by Augusta M. Roth against Charles E. Lane. Judgment 
for défendant, and plaintiff brings error. Affirmed. 

R. H. Locke, of Philadelphia, Pa., for plaintiff in error. 

Jérôme J. Rothschild, of Philadelphia, Pa. (Malcolm G. Buchanan, 
Thompson & Smathers, and Fox & Rothschild, on the brief), for de- 
fendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

GRAY, Circuit Judge. [1,2] Charles E. Lane, of Camden, New 
Jersey, the plaintiff in error and défendant below, was the owner 
of an automobile truck, used by him for his butter, cheese and egg 
business. George Sawyer was his chauffeur and employé on the day 
of the injury hereinafter described, and for a long time prior thereto, 
as well as subsequently up to the time of the trial. His duty was to 
run the car, deliver provisions, and act as salesman and collect mon- 
eys. The ' truck had been bought by Lane from the Autocar Com- 
pany, in Philadelphia, and had been sent over to that company's shop 
for repairs. Lane, being in a hurry to get it back, testifies that he 
telephoned the company ând had received word from them that the 
car wouldbe delivered on the day hère in question, at the Market 
Street Ferry, just opposite Camden, across tlîe Delaware river. He 
told Sawyer to go get the car at the said ferry, where, on other oc- 
casions, the Autocar Company had delivered it. Sawyer went to get 
the car, but did not find it at the 'ferry, and as he needed it for Lane's 
business, he Went to the Autocar Company's repair shop for it. As 
he had no license to run a car in Philadelphia, he took along one of 
the company's employés, who had the company's dealer's license, 
which was attached to the car, there being no other Pennsylvania 
license tag thereon. On the way to the ferry, the machine got out of 
order and stopped, whereupon the employé who was accompanying 
Sawyer, telephoned to the repair shop and a mechanic was sent to 
the car with no definite instructions, having simply been told that the 
car had broken down and needed fixing. The mechanic patched up 
the car but was unable to properly repair it, and "advised," "told," 
or "ordered" Sawyer to take the car back to the shop. Sawyer says 
that he did so of his own volition, as the représentative of Lane and 
in his interest. There was no change in the possession or control of 
the car. Sawyer still drove it, while the mechanic sat on the other 

»For other cases see same topic £ § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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employé's lap, alongside of Sawyer, to listen to the working of the 
engine. Sawyer drove it so negligently and at such speed, upon the 
"wrong side of the street, as to injure Mrs. Roth, the plaintiff below 
and défendant in error. Suit was accordingly brought by her against 
Lane, as the owner of the car and whose servant Sawyer was alleged 
to be at the time of the accident. 

At the trial and after the évidence was ail in, counsel for défend- 
ant, Lane, requested the trial judge to instruct the jury that on ail 
the évidence they should find for the défendant. This request the 
court refused, and various other requests for spécifie instructions, as 
to various phases of the case, were made, but they ail amounted to 
requests of peremptory instructions to find for the défendant. The 
assignments of error were founded upon the refusai of such requests, 
save one, which was founded upon the refusai of the court to charge 
that George Sawyer was illegally driving the said auto truck, as he 
had no license to do so, as required by the laws of the state of Penn- 
sylvania. We think the question raised by this last-mentioned assign- 
ment is without bearing upon the determining points in the case. The 
single question, therefore, presented for our considération is, whether 
on ail the évidence as disclosed by this record, the trial judge should, 
as a matter of law, hâve instructed the jury to find for the défendant. 
The liability of the défendant, of course, turned upon its being deter- 
mined whether Sawyer, who was running the auto truck at the time 
of the accident, was doing so as the servant of his gênerai employer, 
Lane, or as the servant of the Autocar Company, to whose shops it 
was being taken for repairs under the circumstances above stated. 

It can hardly be said that the testimony was conflicting, but it was 
colored, doubtless, by the vievi'point of the several witnesses for the 
plaintiff and défendant respectively. As a matter of fact, it seems 
entirely probable that, without regard to the relation of Sawyer as a 
servant to either party, while running the car f rom the Autocar Com- 
pany's shops to the place where the car broke down, neither Sawyer 
nor the two employés of the Autocar Company gave any thought to 
what relation Sawyer stood in to either party in running the car back 
to the shops. He undoubtedly had the gênerai control and manage- 
ment of the car for the défendant, Lane. He undoubtedly vvent to 
Market Street ferry as Lane's servant and in Lane's interest, and in 
the same service and interest he went, upon not finding the car at the 
ferry, to the shops of the Autocar Company, either to get the car him- 
self and run it to the ferry, or to hurry them up in the repairs. 

It may well be that in taking the car back to the shop from which 
he took it, for repairs, he was acting in the gênerai interest of his 
master, the défendant below. There is no évidence, however, that 
there was any definite understanding between the défendant, Lane, 
and the Autocar Company, as to whose servant he was when he ran 
the car back to the repair shop. Sawyer himself has no definite opin- 
ion on this somewhat technical question, but there is évidence tending 
to show that he considered himself as acting for his gênerai master, 
the défendant. The question is a close one, but we are constrained 
to believe that it was for the jury to détermine it as one of fact, 
whether Sawyer, at the time of the accident, was acting as servant of 
105 F.— 17 
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the défendant or of the Autocar Company. A court îs not justified 
in taking such a question from the jury, unless the évidence in re- 
gard to it is very clear and unequivocal. Where the facts are in dis- 
pute, or more than one inference can be drawn theref rom, the ques- 
tion, whether the servant acted within the scope of his employment, 
is for the jury. The plaintiff in error, in his interesting and ex- 
haustive brief, cites many cases touching the gênerai question hère in- 
volved. We do not think, however, that a discussion of thèse or of 
the cases cited by the défendant in error would serve any useful pur- 
pose. There is no difficulty as to the law appHcable to the varying 
circumstances of thèse cases, or to the facts of the présent case. This 
law has been clearly stated by the learned judge of the court below, 
in submitting the case to the jury, as folio ws : 

"The first question for your considération is whether the chauffeur, Mr. 
Sawyer, was, at the time and place of the accident, the servant of the de- 
fendant, and actiug within the scope of his employment. In order that you 
should flnd that, you must flnd that at that time there must hâve existed be- 
tween the chauffeur, Sawyer, and the défendant, in respect of the very trans- 
action eut of whlch the injury to the plaintiff arose, the relationship of mas- 
ter and servant. And you may also understand the law to be this: That 
a servant employed and paid by one person may, nevertheless, be ad hoc — ■ 
that is, the servant of another in the partieular transaction — even when his 
gênerai employer is interested in the work. Now, gentlemen, do you get 
that? The relationship of master and servant must exist at the very time 
and place of the injury complained of, and that one person — that is, in this 
case, Sawyer — mlght be the servant of another in that partieular transac- 
tion, even though his gênerai employer was interested in the work. I am giv- 
ing you that from a well considered case, as a matter of law. Then it will 
be for you to détermine whether or not Sawyer was acting for the défendant 
at the very time and place of this transaction, as his servant, and you may 
détermine that he was, irrespective of the fact that his master, the défend- 
ant, instructed him to get the machine at the ferry, provided you find that 
after that he was still acting within the scope of his employment. If he was 
acting for the automobile repair company at that time and place, then the de- 
fendant is not liable. That is a question of fact for you to détermine under 
the évidence, for whom at the very time and place of the transaction — when 
the injury arose — he was acting." 

As no other errors than those above referred to hâve been assigned, 
the judgment below must be affirmed, and it is so ordered. 



ROBERTS V. CHICAGO, M. & ST. P. RT. CO. 

(Circuit Court of Appeals, Elghth Circuit. March 29, 1912.) 

No. 3,403. 

Eaileoads (§ 350*) — Accidents at Crossings— Conteieutory Négligence- 
Question rOK JURT. 

Evidence ft«M to require submission to the jury of the issue of contrib- 
utory négligence of a pedestrian struck by a train at a crossing. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. § 350.*] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

•For other cases see same topic & § numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action ty David C. Roberts against the Chicago, Milwaukee & St. 
Paul Railway Company. There was a judgment for défendant, and 
plaintiff brings error. Reversed, and new trial granted. 

J. G. L. Harvey and John H. Atwood (James A. Reed, Ed E. 
Yates, T. A. J. Mastin, and R. I. Bruce, on the brief), for plaintiff in 
error. 

Frank Hagerman (E. E. Bail and Kimbrough Stone, on the brief), 
for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. Through the center of Ran- 
dolph, a small village of some 200 inhabitants, ran a track of defend- 
ant's railroad, a track of the Chicago, Burlington & Quincy Railroad 
Company, and the Wabash Railroad; such tracks running in an east- 
erly and westerly direction. Plaintiff resided upon the north side of 
the village and had his saloon or place of business on the south side 
of the track. While going on foot f rom his home to his place of busi- 
ness on the 2d of October, 1906, in crossing defendant's track, a few 
minutes before 7 o'clock in the evening, he was struck by an extra 
freight train and received injuries for which this action was brought. 
The alleged négligence on the part of défendant was the running of 
the train through the village and across the public street without ring- 
ing the bell or sounding a whistle or giving any sign of its approach, 
and without any headlight. There was évidence to the effect that the 
train was running from 20 to 30 miles an hour without headlights 
and without blowing a whistle or ringing the bell. The accident oc- 
curred on the main street, running north and south, at the crossing 
of the tracks. There was évidence that a train upon the Burlington 
road crossed the street about the same time on the Burlington track, 
some 200 feet south of defendant's track; there was also évidence 
that a switch engine was operating on the Wabash tracks some dis- 
tance further south of the BurHngton road. 

The main contention in the case was as to the darkness of the 
evening. The plaintiff testified that just before crossing the track 
he looked and listened and did not see or hear the train of défendant; 
that it was pretty dark; that he knew it was dark. One of his wit- 
nesses, John McGarvey, testified that it was dark; that he was on 
horseback, and when within 13 or 15 feet of the track his horse shied 
and the train whizzed by him; that that was the first he noticed the 
train. He said that the moon was just coming up. A Mr. Riddle 
testified it was getting cleverly dark ; it was not real dark, and it was 
not real light. One Mr. Wise testified that he was at a distance of 
about 60 yards from the train when it stopped, and said, speaking 
of the train: 

"Yes, sir; I couldn't see it to tell what It wa.?. Of course, it was dark, 
and I couldn't see to tell what It was, but could hear it." 

On cross-examination he testified that he was up to within 10 or 
15 feet before he could see the train. One Hayden Lantz testified 
that he was north of the Burlington dépôt, the dépôt being some three 
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blocks awày ffom where the injury took place, and was asked if it 
was light enough that he could see the train when he looked over 
there. He answered: "No, sir, it was perfectly dark." He further 
testified that he could see the form of the cars when he was about 
50 feet away; that he was about 15 or 20 feet away before he could 
tell exactly what it was in front of him. 

There was also évidence given by the United States Weather Ob- 
server at Kansas City, some eight or nine miles distant. He testified 
that the sun set at about; 6 o'clock standard time ; that the moon rose 
about 6:29; that the sky was clear; that the moon was full; that 
it became full on the morning of the 2d; that twilight continued at 
that date until about 7:15 to 7:30. 

At the close of the testimony the court directed a verdict for the 
défendant, based chiefly upon the fact that the clear weight of créd- 
ible testimony established the fact that the train gave a signal before 
reaching the crossing about 1,200 feet distant; and that it was light 
enough that, had plaintiff looked just before attempting to cross the 
track, he could and would bave seen the train; and that the injury, 
therefore, was due to the plaintiff's contributory négligence. 

We ■ think the testimony upon each question of such a conflicting" 
nature that it should hâve been submitted to the jury. 

It would serve no useful purpose to attempt hère to review the dé- 
cisions applicable to this question. Some of them are the following: 
Delaware, etc., R. R. v. Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 
L. Ed. 213; Baltimore & Potomac R. R. Co. v. Cumberland, 176 U. 
S. 232, 20 Sup. Ct. 380, 44 L. Ed. 447; Texas & Pac. Ry. Co. v. 
Cody, 166 U. S. 606, 17 Sup. Ct. 703, 41 L. Ed. 1132; Chicago & 
N. W. Ry. Co. v. Andrews, 130 Fed. 65, 64 C. C. A. 399; St. Louis 
& S. E. R. Co. v. Cundieff, 171 Fed. 319, 96 C. C. A. 211. 

As the court erred in not submitting the case to the jury, the judg- 
ment is reversed, and a new trial granted. 



ESTATES OF LONG BEACH v. NEW JERSEY TERMINAL DOCK 

& IMPROVEMBNT CO. et al. 

(Circuit Court of Appeals, Second Circuit. March 28, 1912.) 

No. 154. 

CoNTKACTs (§ 233*) — Deedginq Contracts— Allowances. 

Under a preliminary dredglng oontract, providlng for reimbursement of 
the contractor for services rendered pendiiig negotlatlons for ttte princi- 
pal contract, whieh were finally abandoned, the contractor Is entitled 
to reimbursement on account of Insurance against a risk involved. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1098; Dec. Dig. 
§ 233.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Action by the New Jersey Terminal Dock & Improvement Com- 
pany and another against estâtes of Long Beach. Judgment for plain- 
tiffs, and défendant brings error. Affirmed. 

See, also, 179 Fed. 973. 

•For other cases soe »»me topio & § numbee in Dec. & Ain. Digs. 1907 to date. & Rep'r Indexes 
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The following is the opinion of Chatfield, District Judge: 

Under stipulation and accordlng to the tenus of the order of référence 
the report of the référée must be consldered by this court, and judgment can 
only be entered in accordance with the détermination of the court upon the 
report. The findings of the référée must be conflrmed or new ones niade by 
this court before any judgnient can be entered thereon. After considération 
of the Issues and the testimony and of the arguments presented upon the mo- 
tion for confirmation, It would seem that the report should be confirmed in 
Its entlrety and the flndings of the référée sustained. 

ïhe situation seems to be that the provisiolial contract to pay the expenses 
of moving sonie of the plant and doing a prellminary part of tbe dredging 
was entered into for the sake of haste, pending agreement upon the princi- 
pal contract for a large amount of dredging at Long Beach. 

The défendant contends that this reimbursement was only on condition that 
the assignor did not accept, wlthin a certain time, the contract offer, and 
that, as a matter of fact, the condition iirecedent was never performed, inas- 
much as the défendant contends that the negotiations were called off by 
the défendant Itself, for what it allèges was sutTicient cause. 

The référée bas found agalnst this contention, and bas held that the contract 
to reimburse and to pay for the services rendered was a separate contract, 
extended by oral agreement, dépendent only upon the failure to reach an 
agreement as to the principal contract whieh should merge the preliminary 
one in its gênerai provisions. There seems to be compétent évidence to sus- 
tain the tindings of fact of the référée on this point, and bis conclusions of 
law seem to be correct. 

The only item as to which question might arise is that of insurance. but 
Inasmuch as the transaction in question involved an additional risk, and the 
insTiranee referred to was taken out for the purpose of protection against that 
additional risk, it would seem to be a legitimate item of expense in connection 
with the carrying out of the preliminary contract, and the allowance is there- 
forf> correct. 

The tindings of the référée will be eonfirmed, as also his conclusions of law, 
and the plalntifCs may hâve judgment against the défendant for the amount 
reported by the référée as due to the plaintiffs, together with tbe costs of 
the action. 

Charles C. Clark (Edward E. Reardon, of counsel), for plaintiff in 
error. 

Simpson, Thacher & Bartlett (Graham Sumner, of counsel), for 
défendants in error. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The services for which the plaintiff recovered 
were specially provided for in the contract evidenced by the plaintiff's 
letter of May 29, 1907, and the acceptance by the défendant on the 
same day. Thèse letters created a separate contract to do certain 
work, entirely distinct from the gênerai contract, which was held in 
abeyance, pending certain tests, etc., which had not been completed. 
The plaintiff performed the contract in suit, but the défendant failed 
to perform, and this action was brought to recover damages for the 
breach. 

The questions are not intricate, and hâve been carefully considered, 
and we think correctly decided in the court below. 

The judgment is affirmed, with costs, on the report and opinion of 
the référée and the opinion of the district judge. 
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NORTHROP et al. v. TROUP. 

^ SAME V. CLEMENTS. 

(Circuit Court of Appeals, Flfth Circuit Aprll 0, 1912.) 

Nos. 2,190, 2,191. 

WiLLB (S 481*) — Evidence— Admissibility of Wili,. _ 

Both at common law and under Civil Code Ga. 1895, § 3257, a devise of 
real estate takes effect on the death of the testator, and not at the tlme of 
the probate of the will ; and in an action of ejectment by a devisee to re- 
cover lands In Georgla, the fact that the will was not probated in that 
State untU after the institution of the action does not render it inadmissi- 
ble In évidence. 

[Ed. Note.— For other cases, see Wills, Cent. Dlg. §§ 1005-lOOT; Dea 
Dig. § 481.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Georgia. 

Actions at iaw by George P. Northrop and others, executors, against 
Joshua Troup and against J. B. Cléments. Judgments for défend- 
ants, and plaintiffs bring error. Reversed. 

See, also, Northrop v. Columbian Lumber Co., 186 Fed. 770, 108 
C. C. A. 640. 

J. N. Talley and Eldridge Cutts (Haygood & Cutts and Talley & 
Heyward, on the brief), for plaintiffs in error. 

Alexander Akerman (John D. Pope, Sam S. Bennet, and Charles 
Akerman, on the brief), for défendants in error. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. The questions involved on thèse writs of error 
are with one slight exception identical with those in Northrop v» 
Columbian Lumber Company, decided by this court February 7, 1911, 
and reported in 186 Fed. 770, 108 C. C. A. 640. The only exception 
is in the ruling of the triai court in the présent cases that the will 
of Claudius B. Northrop, plaintiffs' ancestor, was not admissible in 
évidence, because not probated in the state of Georgia until after the 
institution of the action, while in Northrop v. Columbian Lumber 
Company, supra, the will was admitted on the trial, and the effect 
thereof disputed in this court. 

As, in our opinion, in the case above referred to, title under a will 
is shown to vest at the time of the death of the testator, and not at 
the time of the probate of the will, and as we then considered Deas 
V, Sammons, 126 Ga. 431, 55 S. E. 170, 7 Ann. Cas. 1124, and other 
cases cited in the brief s, it seems to be clear that the will of Claudius 
B. Northrop was admissible in évidence, and that for the reasons 
given in Northrop v. Columbian Lumber Company, supra, the judg- 
ment in each of the above entitled and numbered cases should be re- 
versed, and the cause remanded, with instructions to award a new 
trial. 

And it is so ordered. 

*For other cases ses same topic & S »umbbb lu Dec. & Àm. Dlgs. 1307 to date, & Rep'r Indexe» 
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ATLANTIC COAST LINE R. CO. T. WHILDEN, 
(Circuit Court of Appeala, Fifth Circuit Aprll 9, 1912.) 

No. 2,214. 

1. Courts (§ 322*) — Declakation— SuFriciENCT--JuRiSDicTioN. 

A déclaration, statlng that plaintiff is a citizen of Florlda and that 
défendant Is a "corporation and citizen of the state of Virginia," is in- 
sufflaient to sliow jurlsdlction in a fédéral Circuit Court on tbe ground 
of diversity of citizenship. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 87&-881, 88T ; 
Dec. Dlg. § 322.*] 

2. Courts (§ 405*) — Revebsai^-Gbounds— .Turisdiction. 

The Circuit Court of Appeals niust reverse a judçment for plaintiff, 
wliere the record fails to show jurisdlction of the court beiow. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1103; Dec. 
Dig. § 405.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

Action by Willie M. Whilden against the Atlantic Coast Line Rail- 
road Company. Judgment for plaintiff, and défendant brings error. 
Reversed and remanded. 

W. A. Carter, for plaintiff in error. 
Hilton S. Hampton, for défendant in error. 

Before McCORMICK and SHELBY, Circuit Judges, and MAX- 
EY, District Judge. 

SHELBY, Circuit Judge. [1,2] There is no daim that the Circuit 
Court had jurisdiction in this cause, except upon the ground that it 
is a controversy between citizens of différent states. It is alleged that 
Whilden, the plaintiff below, is a citizen of the state of Florida ; but 
neither the déclaration nor any other part of the record shows un- 
der what law the défendant corporation was chartered. The aver- 
ment is that it is a "corporation and citizen of the state of Virginia." 
To give the court below jurisdiction, it is necessary for the record 
to show that the défendant corporation was created by a state whereof 
the plaintiff was not a citizen. When the record fails to show the 
jurisdiction of the court below, this court is required to reverse the 
judgment. Knight v. Lutcher & Moore Lumber Company, 136 Fed. 
404, 406, 69 C. C. A. 248, and cases there cited ; Muller v. Dows, 94 
U. S. 444, 24 L. Ed. 207. 

The judgment is reversed, and the cause remanded. 

Note: The reversai of the judgment In sueh case does not necessarlly set 
aslde the verdict. The cause belng remanded, the déclaration may be amend- 
ed so as to show jurisdiction. If jurlsdictional averiuents are denled, that 
issue may be determined In the trial court. Atchison, T. & S. F. Railroad 
Company v. GiUiland, 193 Fed. 608, 113 C. C. A. 476. 

•For otlier caaes née same toplc & i numbeb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexe* 



261 195 FEDERAL EEPOKTEB 

UNITED STATES CONSOL. SEBDED RAISIN CO. v. SELMA PRUIT CO. 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1012.) 

No; 1,909. 

1. Pa,TENTS (§ 31Ô*)^SUIT Ï-OB iNFRIKaBlIENT— PLEADING. 

Thé fàilure of the answer In a suit for Infringement, In pleadlng prior 
use, to State the place of such use, as requlred hy Rev. St. § 4920 (U. S. 
Comp. St. 1901, p. 3394), is ground for exception for insufflclency under eq- 
uity rule 61 (29 Sup. Ct. xxxU) and, if not excepted to or otherwise ob- 
jected to in the trial court, the objection is walved. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.*] 

2. Patents (§ 324*) — Suit fob Infkingemenï — Issues in Appbllate Coubt. 

In determining the valldity of a patent in an infringement suit, an 
appellate court is not llniited by the scope of the décision of the court 
below, but will consider ail matters material to the question of validity. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ e00-60G; Dec. 
Dlg. § 324.*] 

3. Patents (§ 107*) — Peocess Patent — Construction or Claims — "Substan- 

TiALLY AS Set Foktii." 

The words "substantially as set forth" at the end of a claim in a pro- 
cess patent bave the effect of iniporting into the claim the particulars of 
the spécification relating to the process to lUustrate its opération, but not 
the function or opération of the niechanism there deseribed, nor can 
they extend the patent beyond the claim which bounds the patentee's 
rigUts. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243 ; Dec. Dig. 
§ 167.* 

For other définitions, see Words and Phrases, vol. 7, p. 6742.] 

4. Patents (§ 7*) — Pkooess — Functions of Machines. 

A valid patent eanuot be obtained for a process which involves nothing 
more than the functions or operative effect of machines which are the 
subjects of other patents or applications. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 6; Dec. Dlg. 
§ 7.*] 

5. Patents (§ 328*)— Novelty — Pkocess of Tbeating Raisins. 

The Forsyth patent, No. 611,782, claims 7 to 12, for a process of treat- 
Ing raisins, which consists of heating and theii quickly cooling tliein, to 
produce a hard or brittle condition, and then subjecting them to abrasive 
and separating treatment whereby they are steuimed and cleaned, are 
void for lack of novelty in view of the state of the prior art. 

Appeal Irom the Circuit Court of the United States for the North- 
ern Division of the Southern District of CaHfornia. 

Suit in equity by the United States Consolidated Seeded Raisin 
Company against the Selma Fruit Company. Decree for défendant, 
and complainant appeals. Affirmed. 

The complaint allèges the ownerghip by the complainant of patent No. 
611,782, dated October 4, 1808, granted to William Forsyth and its infringe- 
ment by the défendant. 

The patent is for new and novel improvements in the préparation of fniit, 
and the invention is for an art or process in the préparation of dried fruit, 
and more particularly of raisins. In the spécification it is set forth that 
it "has for its objects to improve the quality of the fruit and to effect the 
complète breaking off and séparation of the sleuis by bringing the fruit into 

•For other cases ses same toyic & % NUMBiSE la Dec. &■ Am. Digs. 1807 to date, & Eep'r Indexes 
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such a condition that the fruit and points of attachment of tbe stems are 
hard and brittle and stemming and cleaning the fruit while in sucli condition." 
By tlie process described, "tlie fruit is flrst lieated and then qulckly cooled, 
and tliereby brouslit to tbe desired hard and brittle condition. The brealùng 
off of the stems is effected by alirasion,. and the séparation of the stems and 
other material is effected by a separating treatnient, such as by screening or 
blowing or othcrwi.se, ail wbile the fruit and stems are in a hard and brittle 
condition." 

In the spécification the process is described as having been "designed, 
primarily, for the treatnient of raisins, to which it is peculiarly adapted. 
In the treatmeut of raisins the bnnches are flrst broken up and the long 
stems partially or wholly separated in any usual manner, and, the raisins 
are spread out in trays in loose condition, and the trays are placed in the 
lieater. The température to which the raisins are heated dépends upon the 
condition of the raisins, and the right degree of heat for the best results is 
readlly determlnable in practice. Care must be taken not to burn the raisins, 
but in some instances the température may be raised as high as 150° Fahren- 
heit, more or less, the degree of heat being governed to some extent by the 
duratlon of the treatment and a température in the neighborhood of 100° 
Fahrenheit or lower being at times sufficient, if sufflciently prolonged. After 
the proper condition of the raisins has been reached they should be trans- 
ferred to the coder, where they will be quickly cooled to a température in 
the neighborhood of normal température or lower, and will thereby be brought 
to a hard and brittle condition and the points of attachment of their stems 
made brittle. This hard and brittle condition will continue only for a limited 
time, and the stemming and cleaning should therefore be performed promptly 
or wlthin a few hours. In the stemming and cleaning the raisins are sub- 
jected to an abrasive treatment, whereby the butt-stems are broken off at 
their points of attachment to the raisins, and to a separating treatment, such 
as a sieving or screening, whereby the detached stems and other foreign 
matter are separated, which stemming or screening may be supplemented 
or replaced by other suitable separating treatment, such as blowing, the 
abrasion and screening being conjointly effected by the inclined riddles of 
the stemming and cleaning apparatus and a subséquent blowing being ef- 
fected by the fan-blower shown. The hard and brittle condition of the raisins 
and of the stems and points of attachment thereof by elimlaating to a large 
extent the usual soft, gummy, sticky, and adhesive condition permits the 
butt-stems to te readlly and reliably broken off at their points of attachment 
by slight abrasion or rubbing, whereas thèse stems and their points of at- 
tachment are normally so pliable and tough that they can only be effectively 
detached by hand-picking, and also facilitâtes the séparation of the stems 
and foreign material from the fruit. This process of treatment also possesses 
the advantage of improving the quality of the raisins, as It brings about a 
condition of the raisins such that they will retain for a long perlod a dark 
and an attractive appearance, as is désirable, and this is particularly valuable 
to raisins that are to be placed upon the market in seeded condition, as the 
tendency to discolor, sugar, or crystallize is much greater in thèse seeded 
raisins than in unseeded raisins." 

In claiming invention for an art or process the inventor is required to 
point out at least one form of apparatus by which the process may be prac- 
ticed. In the spécification référence is made to the accompanylng drawings, 
illustrating apparatus adapted to carrying out the process. The apparatus 
shown comprise a heater and cooler and a stemming and cleaning machine 
which it is sald are examples of apparatus that may he used in carrying out 
the process of treatment. The heater and cooler is described In an application 
for a patent flled by William Forsyth on September 30, 1897, under sériai 
number 652,230 ; and the stemming and cleaning apparatus in a patent is- 
sued to George Pettit, Jr-, dated April 26, 1896, and numbered 603,029. 

In appellant's hrief référence is also made to the patent issued to George 
Pettit, No. 619,693, for frult-seeding machine recently sustained by this court 
in Kings County Raisin & Fruit Co. y. United States Consolidated Seeded 
Raisin Co., 182 Fed. 59, 104 C. 0. A. 499. 

The patent in suit has twelve daims. The first six claims are for process 
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treatments of "drled fruit." The second six claims are for process treat- 
menta of "raisins." 

Tlie complainant limits Its charge of infringement agalnst the défendant 
to thèse last six claims, wlth respect to whlch it Is chargea that the défend- 
ant has used and practiced the process in the treatment of raisins. Thèse 
claims are as follows: 

"7. The process of treatlng raisins which consists in heating the raisins 
and then coollng them, sul)stantlally as set forth. 

"8. The process of treating raisins which consists in heating the raisins 
and then subjecting them to a current of air whereby they are quiclïly 
cooled, substantially as set forth. 

"9. The process of treating raisins which consists in subjecting the raisins 
to a currént of warm air whereby they are heated and then subjecting them 
to a current of cool air whereby they are quicltly cooled substantially as 
set forth. 

"10. The process of treating raisins which consists in heating the raisins 
and then coollng them, whereby the points of attachment of the stems are 
detaehed, substantially as set forth. 

"11. The process of treating raisins whlch consists in heating the raisins 
and then coollng them, whereby the raisins and the points of attachment of 
the stems are rendered brittle, and then subjecting the raisins to abrasive 
and separating treatment, whereby they are stemmed and cleaned, sub- 
stantially as set forth. > ■ 

"12. The process of treating raisins whlch consists in subjecting the raisins 
to a current of warm air whereby they are heated, and then subjecting them 
to a current of cool air Whereby they ate qulckly cooled, and then sub- 
jecting them to abrasive aûd separating treatment whereby they are stemmed 
and cleaned, substantially as set forth." 

The défendant in its ariswer denied the materlal allégations of the com- 
plaint, and alleged, among other things, that the process elalmed by the 
complaint In the patent was not new, and was not an Invention, but a mère 
aggregatlon of acts operating separately and independently of one another 
and each of said succession of acts, ' sueh as the heating of raisins, and the 
coollng of raisins, and the removal of the butts or cap-stems by abrasive 
treatment had heen long and publiely known before the said alleged invention 
described In the saîd letters patent, and dld not require invention in the 
then State of the art to hiaKe use. of the process described. It was further 
alleged by the défendant on information and belief that Forsyth, the patentée, 
was not the ihventor or dlscoverer of any materlal and substantial part of 
the thing pàtentéd, and "that préviens knowledge and use of the substantial 
and materlal parts of said alleged Invention was had by Edwin Hayden 
whose résidence is in the City and county of San Francisco, state of Cal- 
ifornia, * » * that the said Edwin Hayden and his associâtes and em- 
ployés in business knew; and^ Used the said process in the treatment of 
raisins about the year 1883 continuously for many years, and that such 
knowledge and use was public, without concealment, and was by hlm com- 
muhicated to many others during said time, and that connected with said 
use he used machlnery of hls own construction suitable for the purpose." 
And It was alleged that such knowledge and use was possessed and prac- 
ticed by many others, to the défendant unknown, and the défendant prayed 
leave, when dlscovered, that it mlght be permitted to insert and set forth 
the names in an aniended answer. In an amended answer the défendant al- 
leged and set forth the names and résidences of a number of persons who 
it was alleged had knowledge and use of the process long prier to the 
time when It was elalmed to hâve been invented by Forsyth. It was also 
alleged that. long prior tO the supposed invention and discovery of the pro- 
cess by Forsyth it had been dlscovered and patented In a number of patents 
whlch were Set forth In the amended answer, and that the alleged invention 
had also been described In a printed publication In book form, entltled: 
"The Raisin Industry. A Practlcal Treatise on the Raisin, Grapes, Thèlr 
History, Culture and Curing, by Gustav Eisen, San Francisco. H. S. Orocker 
& Company. Stationers and Printers, 1890." The answer also denied infringe- 
ment.: 
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Testimony was taken upon the issue presented by the pleadings, and after 
a hearlng upon the testimony the court held the patent void for lack of 
uovelty, and entered a decree dismissing the bill. The case is hère on eom- 
plalnant's appeal froui the decree. 

John H. Miller and Wm. K. White, for appellant. 
Frederick S. Lyon, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER" 
TON, District Judge. 

MORROW, Circuit Judge (after stating the facts as above)._ [1] 
The first objection urged by the complainant to the proceedings in the 
court below is that défendant did not in its answer plead the prior use 
of the process as therein alleged in accordance with the requirements 
of the statute. 

Section 4920 of the Révised Statutes (U. S. Comp. St. 190L P- 3394) 
provides, among other things: 

"In any action for infringement the défendant may plead the gênerai issue, 
and, having given notice in writing to the plaintlflf or his attorney thirty 
days before, may prove on trial any one or more of the following spécial 
matters: * * * That it had been in public use or on sale in this country 
for more than two years before his application for a patent ; * * * and 
in notices as to proof of previous invention, knowledge, or use of the thing 
patented, the défendant shall state * * * where and by whom it had 
been used. * * * And the llke défenses may be pleaded in any suit in 
equity for relief against an alleged infringement ; and proof s of the same 
may he given upon like notice in the answer of the défendant, and with 
the same efCect." 

This being a suit in equity, the notice required by the statute was 
given in defendant's answer, and the amendment thereto ; but it ap- 
pears with respect to the use of the alleged invention by Edwin Hay- 
den his résidence was given as being in the city and county of San 
Francisco, and the time of his use of the process from about the year 
1883 continuously for many years, but it is not alleged where the 
process was used. The défendant gave notice of the person who it 
was alleged had used the process, and his résidence, and the time when 
it was used. If this notice was not deemed sufficient, it was open to 
the complainant to except to the answer for insufficiency on the ground 
that the place of use had not been stated. Having failed to interpose 
such an exception to the answer, the défendant now contends that 
under the sixty-first equity rule (29 Sup. Ct. xxxii) the answer must 
be deemed and taken to be sufficient. That rule provides for excep- 
tions to answers on the ground of insufficiency, and, where no ex- 
ceptions are filed, "the answer shall be deemed and taken to be suf- 
ficient." Défendant makes the further answer to this objection that 
it was not urged in the Circuit Court, and it has not been assigned 
as error on this appeal. It appears from the record that ail the par- 
ticulars, including the place of use, were stated in the évidence, and, 
although this évidence was objected to by the complainant, it does 
not appear that the complainant was in any way prejudiced by the 
omission of the allégation from the answer, or the introduction of 
the évidence. The complainant had abundant time in which to in- 
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vestigate the facts alleged and make such showing in rebuttal as the 
facts warrantée. 

We think, under the circumstances, the objection must be deemed 
to hâve been waived. In any event, the évidence was admissible with- 
out notice to show the state of the art. Morton v. Llewellyn, 164 
Fed. 693, 694, 90 C. C. A. 514, and that is suffiicient for this case. 

[2] The appellant contends that the decree of the lower court dis- 
missing the bill was based solely on the ground of anticipation as 
evidenced by the prior use of appellant's process by one Hayden, and 
the disclosure of the process in a book entitled, "The Raisin Industry," 
by Gustav Eisen, and that the only question involved in this appeal 
is whether or not the lower court was correct in so holding. The 
court expressly stated that its décision was based upon the lack of 
novelty in the process. It is true that the court in its opinion referred 
to the prior use by Hayden and the book on "The Raisin Industry," 
but thèse références were clearly for the purpose of showing the state 
of the art at the time of the alleged invention by Forsyth. It was 
the duty of the court to read and construe the claims and spécifica- 
tion of the patent in the light of a knowledge of the state of the art 
at the time the patent was issued. This the court did, and determined 
in the light of that knowledge that the process lacked novelty. 

But, whatever may be deemed to be the scope of that décision, 
this court will not be limited by its terms. As said by the Circuit 
Court oi AJDpeals for the First Circuit in Millard v. Chase, 108 Fed. 
399, 401, 47 C. C. A. 429, 431 : 

"It is a thoroughly settled rule, as to patentabillty and tlie range of the 
claims in a patent, inasmucli as thèse matters eoncern the public at large, 
the court will not allow parties to frame their issues in such a way as to 
take from it the scrutiuy of ail the questions which may be involved." 

The ruiè applies to this case, and requires us to examine the range 
of the claims and ail the material questions involved in the patentabil- 
lty of the process in controversy. 

We will first consider the range of the claims. The process as there 
set f orth may be applied to either dried fruit or raisins. We are only 
cpncerned in this case with its application to raisins, as described in 
claims numbered 7, 8, 9, 10, 11, and 12. 

The seventh claim is for "the process of treating raisins," the essen- 
tial éléments of 'which consist "in heating the raisins and then cooling 
thetn:" 

The eighth claim is for the same heàting process of treating raisins, 
with the addec^ élément, "and then subjecting them to a current of 
air," whereby thëy are "quickly cQoled." 

The ninth claim is for the treatment of raisins, the essential élé- 
ments' of which .consist in subjecting them to "a current of warm air," 
whereby they are heated, and then subjecting them to "a current of 
cool air," whereby they are "quickly cooled." 

The tenth clâim returns to the essential élément of the primary 
method of thé seventh claim in treating the raisins, "which consists 
in hèating the raisins and then cooling them," with the added eiïect, 
"whereby the points of attachment of the stems are rendered brittle. 
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and then subjecting them to abrasive treatment whereby the stems are 
detached." 

The eleventh claim repeats the essential éléments of the tenth claim 
with the added effect, "whereby the raisins and the points of attach- 
ment of the stems are rendered hard and brittle, and then subjecting 
the raisins to abrasive and separating treatment, whereby they are 
stemmed and cleaned." 

The twelfth claim is a combination of the ninth and eleventh claim, 
having the essential éléments of the ninth claim, consisting of "a cur- 
rent of warm air" for heating the raisins, and "a current of cool air" 
whereby the raisins are "quickly cooled," and the essential élément of 
the eleventh claim, "subjecting the raisins to abrasive and separating 
treatment whereby they are stemmed and cleaned." 

The process as hère described and claimed does not appear on its 
face to be either new or novel. The treating of raisins by "heating 
the raisins and then quickly cooling them," as described in the seventh 
claim, is certainly not new or novel. There is not a cook in the coun- 
try who has had occasion to prépare dried fruit or raisins for domestic 
purposes who has not practiced the art of "heating and cooling them." 
If we go a step further, and apply "a current of hot air" to heat 
or dry the raisins, we do not add anything new or novel to the method 
of treatment ; nor do we do so if we then add "a current of cool air" 
whereby the raisins are "quickly cooled." Currents of air for heating 
and cooling purposes are old methods and well known in the treatment 
of dried fruits and raisins. 

[3] We corne next to the efïect of "heating and cooling" the raisins. 
It is claimed that, if they are "quickly cooled," the points of attach- 
ment of the stems are rendered brittle, and, if then subjected to 
abrasive treatment, the stems are detached and cleaned ; but the public 
is not informed by thèse claims as to the particular method of pro- 
cédure by which such results are to be accomplished. It is true that 
each claim refers to the spécification accompanying the application 
in the usual phrase, "substantially as set forth." Thèse words hâve 
the effect of importing into the claims the particulars of the spécifi- 
cation relating to the process to illustrate its opération, but not the 
function or opération of the mechanism there described. The spéci- 
fication does not add to or detract from the claim. The patent can- 
not be extended bevond the claim. That bounds the patentee's rights. 
Wood Paper Patent, 90 U. S. 566, 606, 23 L. Ed. 31 ; Keystone Bridge 
Co. V. Phcenix Co., 95 U. S. 274, 278, 24 L. Ed. 344; Railroad Com- 
pany V. Mellon, 104 U. S. 112, 118, 26 L. Ed. 639; Western Electric 
Co. v. Ansonia Co., 114 U. S. 447, 452, 5 Suo. Ct. 941, 29 L. Ed. 
210; McClain v. Ortmayer, 141 U. S. 419, 423, 12 Sup. Ct. 76, 35 
L. Ed. 800; Cimiotti Unhairing Co. v. Am. Fur. Réf. Co., 198 U. S. 
399, 410, 25 Sup. Ct. 697, 49 L. Ed. 1100. 

[4] The apparatus pointed out by Forsyth as suitable for carrying 
out the process of treatment embodied in bis invention includes a 
heater and cooler, and stemming and cleaning mechanism. The 
heater and cooler had been made the subject of an application for a 
patent filed September 30, 1897. The application for a patent for 
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the process iïi controversy was filed June 23, 1898. Whether a pat- 
ent has been issued for the heating and cooling mechanism does not 
appear in the record; but the fact that the appHcant claimed the ap- 
paratus as an invention prier to making the claim for a process is suffi- 
cient of itself to ehminate the function or opération of that apparatus 
f rom the claim of invention for the process. The same is true of the 
stemming and cleaning apparatus for which a patent was issued to 
George Pettit in 1896. This is also the gênerai rule applicable to 
ail, processes. "It is well settled that a man cannot bave a patent for 
the function or abstraçt effect of a machine, but only for the machine 
which :,produces it." Corning v. Burden, 56 U. S. (15 How.) 252, 
268(14 L. Ed. 683)- "It is equally clear, however, that a valid pat- 
ent cannot be obtained for a process which involves nothing more than 
the opération of a pièce of machinery, or, in other words, for the 
function of à machine." Risdon Iron & Locomotive Works v. Medart, 
158 U. S. 68, 77, 15 Sup. Ct. 745, 748 (39 L. Ed. 899). "Where the 
process is simply the function or operative efïect of a machine, the 
above cases (referring to Corning v. Burden and Risdon Iron Works 
V. Medart and others) are conclusive against its patentability." West- 
inghouse v. Boyden Power Brake Co., 170 U. S. 537, 557, 18 Sup. 
Ct. 707. 716 (42 L. Ed. 1136). In Burr v. Duryee, 1 Wall. 531, 570 
(17 L. Ed. 650), the Suprême Court of the United States in discussing 
the éléments of a mechanism and its mode of opération said : 

"A machine is a concrète tliing, consisting of parts or of certain devices 
and eomV'infitlon of devices. Tlie prlnclple of a maclaine is properly deflned 
to be 'its mode of opération,' or tliat pecullar combination of devices which 
distingiiish it from other machines. A machine is not a principle or an idea. 
The use of ill-deflned abstraçt phraseology is the fréquent source of error. 
It requires no great ingenuity to niystlfy a subject by the use of abstraçt 
terms of indeflnite or equivocal meaning. Because the law requires a patentée 
to explain the mode of opération of his pecullar machine, which distingulshes 
it from others, it does not authorize a patent for a 'mode of opération as ex- 
hiblted in a machine.' Mueh less can any inference be drawn from the stat- 
ute that an inventer who has made an improvement In a machine, and thus 
efCects the desired resuit in a better or cheaper manner than before, can 
inchwîe ail prevlous inventions, and hâve a claim to the whole art, dlscovery, 
or machine which he has improved." 

[5] The question, then, to be determined in this case is this: Of 
what new and useful éléments does complainant's process consist, con- 
sidered apart and independently of the apparatus or instrumentalities 
used in carrying it into efïect? 

Referring now to the process as described in the claims and sub- 
stantially set forth in and illustrated by the spécification, we find that 
the process of applying currents of warm air for heating purposes 
and currents of cool air for cooling purposes are specifically described 
as the functions of the heater and cooler for which application for a 
patent was made by Forsyth on September 30, 1897. But the spécifi- 
cation goes further, and déclares that "known forms of driers may be 
used for heating the fruit and known forms of cooling apparatus may 
be used for cooling the fruit." In view of this déclaration in the 
spécification, we dk> not deem it necessary to dwell now on this feature 
of the process. But we do find that there are two paragraphs in the 
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Spécification illitstrating a f eature of the art or process of heating and 
cooling raisins, which should be considered. Thèse features are de- 
scribed as foUows : 

"Ist. In some Instances the température may be ralsed as high as 150° 
Fahrenheit, more or less, the degree of beat being governed to some extent 
by the duratlon of the treatment and a température in the neigbborhood of 
100° Fahrenheit or lower being at times sufHclent, if sufflciently prolonged." 

There was évidence introduced tending to show that a chemical 
change takes place in the raisins when subjected to this température, 
but this is clearly the operative effect of the treatment with which we 
hâve nothing to do, except to be informed of its usefulness; whether 
it is new or novel will be considered later. 

The second feature is : 

"After the proper condition of the raisins has been reached, they should 
be transferred to the coder, where they will be quickly cooled to a tempér- 
ature in the neigbborhood of normal température, or lower, and will tliereby 
be brought to a bard and brittle condition and the points of attachment 
of their stems made brittle. This hard and brittle condition will continue 
only for a limited time, and the stemming and cleanlng should tberefore 
be performed promptly or within a few hours." 

Then follows a référence to a process of stemming and cleaning 
which is clearly the function of the stemming and cleaning apparatus, 
and no part of the process, and is not so claimed. 

We corne now to the question : What was the state of the art with 
respect to thèse features of the process at the time Forsyth applied for 
his patent for the process under considération? 

In the court below Edwin Hayden was called as a witness for the 
défendant. He testified as to his expérience in drying raisins. His 
testimony reduced to a narrative form, is substantially as follows : 

"I was engaged in the dried fruit business at 818 Battery street, San 
Francisco, from 1880 to 1893, renovating ail klnds of fruits, prunes, peaches, 
raisins, pears, nectarines, pale plums, and. In fact, every kind of fruit. 
Raisins came to us in bags and boxes. We recelved large quantifies of raisins 
in sacks that had been sweated, and some of them were mildewed, and neces- 
sitated the breaklng up of the layers and redrying, and the ragged bunches 
were stemmed and the good bunches were put back in the boxes to form 
the layers again. The flrst step was the overhauling of the raisins. Those 
that were damp went Into the dryer and were redried. ïhe dryer was a 
Plummer dryer. It was a number of shelves upon which we placed the trays, 
and the beat came from below in a large furnace. The time the raisins 
were left in the dryer depended upon the amount of beat and the consistency 
of the fruit. Some raisins would be a little damp and others would be very 
wet, so wet that they would almost drip. and they were very soft, so soft 
that it was impossible to stem them or put them back in the envelope. 
When we took the raisins ont of the dryer, they had to be cooled ofC before 
being sent the stemmer. The raisins were cooled mostly by natural draught. 
Our factory was about 100 feet long. The raisin room was in the upper part, 
the second story. The tirst story was devoted to the dryer, and I allowed 
the beat to pass through the dryer, and up to what I called the hot room, 
and there the raisins were distributed upon trays, and, when they had suf- 
flciently dried, ail the doors were opened and the cars run out. I had them 
on cars, and the cars were run into this long room, and the natural draught 
we bave in San Francisco, generally between 11 and 4 o'clock every day, was 
sufficient to cool the raisins ofC, and to cause the stems to stifCen up so they 
could be freed from the berry. We also employed artiflcial means for cooling 
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the raisins. We had a blower, and, If I.was in a hurry with tlie raisins, I 
would put tlie blower on them. I could do as much work with the blower 
in one hour's time as I could do in hklf a day with the natural draught. 
Sometimes I did not use the blower at ail. It was not necessary in every 
case. Sometimes the raisins would be sufîlciently drled in the dryer with 
the natural draught- — sufflciently dry to stem without using the blower. We 
used the blower off and on. The purpose of the blower was to expedite mat- 
ters. Never perceived any différence in the treatment of raisins when cooled 
off naturally and when cooled by the blower. TUe efCect of treating the 
raisins by artifieial beat was to destroy the granulating power of the sac- 
charine substance in tlie raisins. It prevented the raisin from sugarlng. Aft- 
er the raisins were cooled, we ran them through the stemmer, and made loose 
raisins of them. We used the Fresno stemmer. That was a wire cône in 
a wire cylinder, and the Inner cône revolved, and the outer cône was station- 
ary. It would stem the raisins. It would take off a great many of the cap 
or butt stems. We did not hâve at that tiuie any necesslty for taking off 
the cap stems, any more than for the looks of them. It made them more 
salable. If the raisins were very dry, about 40 per cent, of the cap stems 
would be removed." 

Thomas J. Little was also called as a witness on behalf of the de- 
fendant. His testimony, reduced to a narrative form, is substantially 
as follows : 

"I was employed by Edwin Hayden from 1884 to 189-5; employed about 
9 or 10 years. Hayden was engagea in the drying and evaporating of fruits, 
and renovating fruits, including raisins. The method employed by Hayden 
for drying raisins was the drying process. The raisins that came in was 
what we call London layers, done up in papers, and the papers were ail wet, 
and everything of that kind, and we would hâve to take them ont of the 
papers and then we would pick out the best, and then we would put them 
back in the boxes as London layers, and what would not make London layers 
we would run through the stemniing machine, and make loose muscatels of 
them. The building where this was carried on consisted of two storles and 
tlie basement or furnace. On the first floor was the dryer, and the second 
floor was used as a hot room, and we had trapdoors in thp top of the dryer 
that opened into the hot room, and the hot room was flxed with raeks ail around 
it, three feet from the floor, and we used trays to fit In thèse racks. We 
spread the raisins on thèse trays, and then opened the trapdoors, and let the 
heat corne up to the raisins. The beat right in the dryer would be too strong 
for the raisins. It would spoil them. When the raisins were properly dried, 
we would take them out and pick out the best, and would make London lay- 
ers again. We had a lot of girls to pack them up, and those not fit for 
the purpose ôf packing would be run through the stemmer, and we would 
make what we called loose muscatels of them. After they were taken out of 
the hot room, we put them in thèse racks. Thèse racks were made on castors 
to roll anywhere, and I think they would hold 24 trays, something in that 
nèighborhood, and they were taken out of the dry room and pushed up 
where the draught would get to them to cool them before they were stemmed. 
It woUld not do to stem them with the heat on. They had to cool off to 
make the stems brittle. To make a draught we would take a window out 
there and then open the door, and set the trays in between them, and that 
would let a draught run right through ; or we would take and run them 
through the fan-mill. We sometimes used a fan-mill. We would cool them 
with a blower, and while going around it would make quick work. The 
blower was a machine. They had a wheel with a shaft on with a pulley at- 
tached, and by putting the belt on the fly wheel, and keeping that flying around 
with an englne, made a draught. We used this at times ; not ail the time. 
The purpose of using the machine was to make quick work. By natural 
draught It would' take four or flve hours to cool the raisins, and with the 
fan-mill two or three hours. Lots of the raisins were stemmed — tons and 
tons of them. The stemmer was a cone-shaped arrangement. It was a wire 
cône inside another cône, as near as I can tell, four or flve feet long, and two 
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feet at one end, and about a foot at the other. The stems were taken off. 
The cylinder revolved and carrled the raisins down, and as the raisins went 
down it was tearing the stems off. That was to remove the stems and the 
dirt or anythlng else that was ou them. It acted as a sieve, and it even 
segregated what we call the sultanas from the other raisins. It removed a 
big part of the butt-stems from the raisins. The purpose of heating the rai- 
sins was to put them in shape to be salable. When they came in. they were 
ail wet, and would not be salable at ail. The lieat vvould melt tlie sugar so 
you could not see it, and make the raisins look natural. We cooled the raisins 
to get the stems brittle so we could stem them. When the raisins came out 
of the hot room, whatever sugar was on the face of them would melt off, 
and the stems w^ere so that when we started to cool them they would be- 
come brittle. Take the raisins when they were ail sweated and wet, as a 
matter of course the stems are limter and soft, and we could not do anythlng 
with them in the stemmer machine, as it would tear the raisins ail to pièces 
before we could stem them. When they came out of the heater, they were 
soft ; and it was necessary to cool them. In cooling they stifCened up." 

The testimony of thèse two witnesses is vigorously assailed and 
criticised by the appellant for several reaKons, among others, that their 
testimony is dépendent on the frailty of human memory; that the 
process used by them was not made pubHc; and that the process was 
abandoned. Perhaps standing alone this testimony ought not to be 
held sufficient to overcome the prima facie évidence of novelty and in- 
vention furnished by the letters patent to Forsyth ; but there is évi- 
dence in the record that is not open to thèse objections. Evidence of 
this character is the book of Gustav Eisen, entitled : 

"The Raisin Industry. A Praetlcal Treatise on the Raisin, Grapes, Their Hls- 
tory, Culture and Curing, published by H. S. Crocker & Co., Stationers and 
Printers, 1890." 

This book was issued from the press eight years before Forsyth 
made apphcation for his patent for the process in controversy. The 
author makes many suggestions for the handhng and treating of 
raisins, and describes the mechanism of drying, stemming, and grading 
machines used for that purpose. In describing the process of treating 
raisins, the author says : 

"The loose raisins, provided they are properly or sufficiently dried, are 
ready to be handled as soon as brought from the vineyard. A loose raisin, 
or a bunch from which loose raisins are to be made, must be overdried rather 
than underdried ; at any rate, it nnist be so dry that no juice will come out 
of it when the raisin is squeezed heavily or even torn. But a matter of 
greater importance even Is that the stems should be brittle or sufficiently 
dry to break off readily. If they do not break, the raisins cannot be easilv 
separated from the stem. The stem, instead of breaking off. will tear off, 
and the raisins will be open to the entrance of air, which will cause them 
to undergo a chemieal change, to sugar and deteriorate. As soon as a per- 
fectly dried sweat box of third-grade or loose raisins enters the packing 
house, it should be taken to the stemmer. Any delay in this is injurious to 
the raisins, as they will rapidly undergo a sweating or equalizing, càusing the 
Stearns to soften and to lose their brittleness." 

We hâve hère the heating and cooling process to the same efïect, 
and in very much the same language, as that employed in the Forsyth 
spécification. Furthermore, référence is made to the chemieal change 
in the contents of the grape, which is made an important feature in 
the évidence and argument supporting the Forsyth patent. The fact 
195 F.— 18 
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is also stated that the treatment produces brittle stems, which is also 
claimed to be an important feature in the Forsyth process. 

Evidence of prior inventions in the same departnient of industry 
is also important in showing the state of the art. It appears that on 
September 8, 1885, a patent was granted to Ambrose Blatchly and 
Andrevi^ J. Hatch for a desiccating or drying apparatus which subjected 
fruit in trays to a current of warm air from a furnace for the purpose 
of drying the fruit, and that on November 29, 1887, Ambrose Bktchly 
was granted a patent for an improvement in fruit dryers, consisting of 
a heater and blowing or draft mechanism, by which the air was caused 
to flow through and over trays of fruit. Thèse two patents are for 
mechanical devices, and not processes, but they show that the process 
of treating fruit with currents "of hot air" was in the stage of a me- 
chanical function when Forsyth applied for his patent. 

The case of Mowry v. Whitney, 81 U. S. (14 Wall.) 620, 20 L. Ed. 
860, is cited by the appellant as being a parallel case supporting the 
novelty of the process in controversy. The process there involved the 
application of beat in the manufacture of cast-iron car wheels. The 
car wheel is there represented as consisting of an outer rim, a central 
hub, and a circular plate. It is there stated that it was essential that 
the rim should be hard because it had to endure friction in moving 
over the rails of the track, while the hub and plate must be soft and 
tough because they had to resist strain. The problem was to produce 
a car wheel having a hard rim and a soft hub and plate ; but, as ail 
the parts of the wheel were cast in one pièce, the problem was difficult 
of accomplishment. The unequal cooling of the différent parts pro- 
duced a strain on the différent parts which greatly impaired the 
strength of the wheel. Varions devices had been made to guard 
against and to remedy the mischief resulting from the inhérent and 
inévitable strain, caused by the unequal contraction in cooling. But 
it does not appear that in any of them the idea existed of making a 
car wheel with chilled tread, straight plates, and solid hub, annealed 
and cooled so as to leave it uninjured by the strain attendant upon 
the unequal cooling of the thick and thin parts. Annealing of some 
kinds of castings was known and practiced, but it does not appear to 
hâve ever been applied to cast-iron car wheels prior to the discovery 
made by Whitney of a process by which annealing could be applied 
successfully to car wheels. It was a new and novél process as applied 
to car wheels. As stated by the Suprême Court in its opinion : 

"A new and prevlously unknown resuit Is obtained, namelj', the relief of 
the plate of the wheels from inhérent strain without impalring the chillecl 
tread, a resuit which, though anxiously sought, had not been obtained before 
Whitney 's invention." 

We do not see how the novelty of the process in that case, which 
was not before known, can be ''" d to sustain the novelty of the process 
in this case. The application ^,i beat and the process of cooling had 
been applied to dried fruit and raisins long before Forsyth made the 
application for a patent for his process and the process was substan- 
tially the same. What Forsyth really did was to devise andl secure 
from others efficient apparatus and appliances for the treating and 
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curing of raisins, and the complainant as the présent owner of such 
apparatus and appliances is entitled to ail the advantages pertaining 
to their use and ownership as mechanical inventions, but that does 
not give the complainant the exclusive right to their operative effect 
as a process. The state of the art as appears from the testimony of 
Hayden and Little, and described in the Eisen book, and as appears 
from the fruit dryer patents in évidence was certainly very close to 
the art or process described and claimed in the Forsyth patent — so 
close, indeed, that it does not appear that there was any field for dis- 
covery or invention in passing from one to the other. 

We concur in the opinion of the court below that the patent in 
suit is void for lack of novelty. 

The decree of the court is there fore affirmed. 

WOLVERTON, District Judge. I concur. 



COLORADO TENT & AWNING CO. et al. v. PARKS et al. 

(Circuit Court of Appeals, Eighth Circuit. March 4, 1912.) 

No. 3,541. 

1. Evidence (§ 5*) — Suit for Infringement— Issues and Phooe. 

ïhe public is an Interested party in every patent case, and the valldlty 
of a patent when put In issue must always be déterminée!, wlietlier the 
parties désire it or not; nor is the court limited on sucli issue to the 
évidence taken, but niay take judleial cognizance of facts of gênerai 
knowledge or devices in common use. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 4; Dec. Dig. 
§ 5;* Patents, Cent. Dig. § 543.] 

2. Patents (§ 328*) — Novelty— Ventilating Tent. 

The Parks patent, No. 777,531, for a tent cottage provided with ventilat- 
Ing nieans, consisting of openings at the liottom and a veutilating box 
or passage on the top, discloses no nevv principle nor means not previ- 
ously known and in common use in varions structures in substantlally 
like form, and is void for lack of patentable novelty. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Suit in equity by John R. Parks and Richard R. Parks against the 
Colorado Tent & Awning Company and others. Decree for complain- 
ants, and défendants appeal. Reversed. 

Julian G. Dickinson and Thomas E. Watters, for appellants, 
Gobin Stair (H. A. Calvert, on the brief), for appellees. 

Before ADAMS and SMiTH, Circuit Judges, and REED, District 
Judge. 

ADAMS, Circuit Judge. John R. and Richard R. Parks, owners of 
patent No. 777,531, applied for March 18, 1904, and issued December 
13, 1904, for alleged improvements in tent cottages, brought this action 

•For other cases see same toplc & | numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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against the Colorado Tent & Awning Company and Robert S. Gutshall 
for alleged infringement of daims of their patent. The défendants in 
their answer among other things denied patentable novelty. In other 
words, they denied that John R. Parles, the alleged inventor, was the 
original and first inventor of the improvements of the patent and af- 
firmatively averred that Robert S. Gutshall was the original inventor 
thereof and that he secured a patent for the same, which was applied 
for September 12, 1903, dated February 2, 1904, and numbered 751,- 
392, under which the défendants were operating. They claimed that 
ail complainants did was to include and embody in their claims the 
entire invention of the Gutshall patent without change in form or ar- 
rangement, but with two additional éléments which constituted no 
patentable novelty. 

Neither the pleadings nor the proof make any disclosure of the 
prior art relating to tent making, and no anticipation is pleaded or 
suggested except the Gutshall patent of 1904. The controversy, so far 
as the pleadings, proof, and argument of counsel are concerned, is 
limited to the one question whether Parks or Gutshall was the origi- 
nal inventor. 

Claims 1 and 2 of the Parks patent are fairly characteristic of ail 
and disclose the invention, if any. They read as follows : 

"(1) A structure of the class described provided with sheeting walls ex- 
tending a portion of the distance from the floor to the eaves, having hinged 
parts adapted to swing outwardly in the lower part of the sheeting, form- 
ing ventilating opeuings, and inwardly-swinging parts located on the inside 
of the structure opposite sald ventilating openings, and means for control- 
ling the inwardly-swinging parts to support them in front of said openings 
to prevent a direct draft of air from the outside to the interior of the tent. 

"(2) In a structure of the class described, the combination of the roof 
proper and a parallel fly supported above the roof whereby the space 
between the roof and fly is uniform, and a ventilating box located In the 
central portion on the top of the structure and having a ventilating pas- 
sage open to the atmosphère at its upper extremlty and to the tent at its 
lower extremlty, two exteriorly -located members for controlling the opening 
at the top of the box, the said members being hinged at the top and in- 
clined downwardly therefrom on opposite sldes to correspond or approxi- 
mately correspond with the pitch or inclination of the fly, the said mem- 
bers being adapted to open outwardly, the said passage communicatlng di- 
rectly between the top and bottom openings with the upper extremities of 
the space between the fly and the roof proper, whereby a circulation of 
air is permitted from the eaves of the structure on both sides upwardly 
through the ventilating passage of the box, thereby induciug an upward 
air current from the inerior of the tent." 

The patentée in his spécification says his object is "to provide a 
structure of this class which shall be suitable to live in during ail sea- 
sons of the year and which shall at the same time be adapted for 
perfect ventilation, whereby the foui or impure air may be removed 
from the interior of the structure as quickly as possible." 

The principle of the invention is therefore a particular method of 
ventilation, and a fair idea of it appears from figure 2 of the drawings 
of the patent which shows a vertical longitudinal section taken trans- 
versely through the ventilating mechanism located in the top of the 
structure and the openings near the floor and other éléments described 
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later in this opinion by the référence letters of the drawing. It is hère 
reproduced : 




From the drawings interpreted in the Hght of the description, the 
invention may be summarized thus : In a structure with side vvalls of 
sheeting and of canvas having a double roof, a hole or holes near the 
floor so opening and controlled as to permit pure outside air to enter 
the interior of the room, be deflected upwardly and pass out through 
another hole at the ridgepole of the structure also subject to control. 
The means for accomplishing this most manifest desideratum are, 
in the accurate and critical language of the patent soliciter, thus de- 
scribed : 

"The sheeting portion of the wall near the floor of the structure is pro- 
vided with parts B', hinged at the bottom, as shown at B', and adapted to 
swing outwardly, forming an opening which is preferably covered with wire- 
mesh material. Thèse hinged parts B' may extend entirely around the wall 
of the structure, as indicated in the drawings. Opi>osite the ventilating 
openings, adapted to be closed by the parts B' and hinged to the structure 
on the Inside, as shown at B* are inwardly-swinging parts B^, which are 
capable of adjustment whereby they may be locked at any desired inclina- 
tion. * * * To the top of the upright parts A are attached horizontal 
parts E, to which the lower extremities of the roof rafters E' are attached. 
The upper extremities of thèse rafters are connected with and support a 
ventilating box F, niounted in the central part of the top of the structure 
and projecting both above and below the rafters E' and the canva.s cover- 
ing jK^ at their upper extremities. It will be uuderstood that the rafters 
E' and the covering E'^ constitute the roof proper of the structure. Mounted 
above the roof proper and extending parallel therewlth is the fly or addi- 
tional roof composed of rafters G and a canvas covering G'. The lower 
extremities of the fly rafters are supported by brackets G", which are in- 
terposed becween the two sets of rafters E' and G. The upper extremities 
of the rafters O are also attached to the upper portion of the ventilating 
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box F. Slnce the two sets of rafters E' and G are parallel with each other, 
it foUows that the space 03 between the roof and the fly Is of unlform width 
Its entire length. It must be understood that the space ©s eommunicates 
at the bottom with the atmosphère, whlle at the top of the structure the 
space G8 registers with openlngs F", formed in two sides of the ventllat- 
ing-box, whereby the air may clrculate freely through the space ©s, being 
aliowed to enter the said space at the eaves of the structure on one side 
thereof and escape at the eaves on the other side thereof, If desired. The 
top of the ventllatlng box is composed of a rigid bar P^ and two hinged 
iiiembers Fs, adapted to close the said box at the top when desired in or- 
der to make the roof perfeetly tight from above whenever the circumstances 
may require this condition. The parts F», however, are adapted to be kept 
open and locked in the open position, as indieated In the drawings, To 
each of the hinged parts F» of the ventilating box Is plvotally connected a 
link F*, while with the lower extremity of each is pivotally connected an 
adjusting bar F^, which extends dowawardly into the tent and passes 
through a guide Fo." 

It thus appears that the means adopted by the patentée for produc- 
ing the desired ventilation are to make small separate openings or one 
continuous open space near the floor of the structure through which 
f resh air from the outside may be introduced into the interior and by 
simple and most obvious expédients deflected upwards towards a box 
opening at the ridgepole which extends through both the canvas roofs 
and out into the open air. This ventilating box is equipped at its lower 
end with a device for opening and shutting it as occasion may re- 
quire and is covered at the upper or outer end by an angular cap or 
hood co-nsisting of two members hinged at the top so that either or 
both of them may be opened readily or closed, like the opening at the 
lower end, by manipulating certain simple Connecting rods extending 
down into the interior of the building. Into this box the air entering 
at the eaves and ascending between the double canvas roof finds an 
outlet through an opening made in the side of the box for that pur- 
pose. 

There is no prêteuse of novelty in a double canvas roof or in a 
ventilating box with an opening in its side for the circulation of the 
air coming up through the air space between the two roofs, or in a 
device at the lower end of the box for controlling the opening at that 
end or in the contrivances for doing so by a person in the interior of 
the room or by thèse éléments in combination. Thèse éléments and 
this combination were shown in the Gutshall patent or in the struc- 
tures made by the Colorado Tent & Awning Company in gênerai con- 
formity to the spécifications of that patent, and thèse things were not 
only presumptively known, but were in fact known to Parks before he 
applied for the patent in suit. He admitted several times in bis testi- 
mony that the only différence between the device of his patent and 
that of the Gutshall patent was the opening in the fly at the top and 
the ventilator in the sheeting near the floor in the side walls of the 
tent. 

The Parks invention, if any, therefore, consisted in extending the 
ventilating box of Gutshall up through the outer fly canvas, into the 
open air, and providing its outlet with the adjustable angular hinged 
hood, opening air holes near the floor of the tent, and providing them 
with an inside hinged or swinging cover or door. 



COLORADO TENT <b AWNINQ CO. V. PAKK8 279 

Counsel for the patentée call particular attention to the advantage of 
the hinged hood at the top. It is argued that either member of this 
hood can be opened or closed according to the direction of the wind or 
the condition of the weather, and thereby proper ventilation secured 
without unnecessary exposure to the occupants of the tent. It is also 
claimed that some spécial and novel advantage is found in the provi- 
sions for covering and controlling the ventilating holes near the floor 
in this : That the inwardly swinging cover hinged on one of its edges 
to the sheeting of the tent, just below the hole, so opérâtes that it 
may vvhen opened be confined and held at such a degree of inclination 
as to naturally direct the inflowing current of air upwards towards the 
ventilating box in the ridgepole. 

[ 1 ] Counsel for both parties studiously avoided discussing the issue 
of patentable novelty in view of the prier art, other than that shown 
in the Gutshall patent, although invited by the court at the argument 
to do so in the light of common expérience and observation. They 
evidently desired a détermination of the case on the issue of infringe- 
ment only, to the end that neither of their patents should be declared 
void, but that the principle of the alleged invention should be upheld 
and established. But we cannot be subservient to their desires. The 
public is an interested party in every patent case. To entitle an in- 
dividual to exact toll from the public for the^ manufacture, sale, or use 
of any article, he must, in the language of the law, hâve invented some- 
thing new and useful. Unless it be new in the sensé of patentable nov- 
elty (as distinguished from mère mechanical adjustment or adaptation), 
and useful, the public should not be subjected to the burdens of a mo- 
nopoly in its handling or use. Notwithstanding, therefore, that we 
hâve not been favored with any exploitation of the prior art in tent 
making or with any argument upon the unpatentability of the im- 
provements of the patent sued on, we are nevertheless constrained to 
détermine the same in the light of common information of which we 
take judicial cognizance, whether obtained from observation or pub- 
lished treatises. Baker v. Duncombe Mfg. Co., 77 C. C. A. 234, 146 
Fed. 744, and cases cited. 

[2] We cannot as judges shut our eyes to what everybody else 
knows. The wigwam of the North American Indian disclosed the prin- 
ciple of the patent in suit. The Century Dictionary describes it thus: 
"The tent or lodge of a Xorth American Indian, generally of a conlcal 
shape aad formed of bark or mats, or now most often of skins, laid over 
pôles stacked on the ground and converging at the top, where is lef t an 
oi)ening for escape of smoke." 

The inévitable openings near the ground or the entranceway to the 
tent andi the hole at the top occasioned by the criss-crossing of the 
pôles performed the function of ventilation and in practically the same 
way as the holes near the floor and at the ridgepole of the device of 
the patent. 

The vent pipes with their inside opening in the bathrooms or clos- 
ets of résidences, extending thence up through the roof and covered at 
the upper end by devices of one kind or another so as to permit free 
and constant ventilation, and yet be protected against injurious storms 
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or other atmospheric disturbances, are other instances of ventilation 
by practically the sarne méans as those employed in the patent. 

The slatted cupola or ventilating louver f requently observed on or 
near to the ridgepole of barns or stables, coacting with openings in the 
side walls near the floor, afford also a familiar instance of ventilation 
by means similar to those employed in the patent. 

In the case of Hayes v. Seton (C. C.) 12 Fed. 120, is found in the 
literature of the law a description of a device similar to the device of 
the patent. In that case a ventilating apparatus is described as fol- 
lows: 

"A metallic ridge-box capable of being used as a ventilator, so con- 
structed as to admit of an ingress of pure air, whlch cornes in contact with 
the impure air of the building, is driven into an upper cavity, which, be- 
ing perforated, gives the egress." 

Thèse and other such devices which may readily occur to the mind 
disclose that ventilation by means of openings at the bottom and top 
of a tent or other structures was not an original inspiration of Mr. 
Parks. 

This leaves the angular hood composed of its two members so hinged 
at the top as to enable the upper opening to be closed or partially 
closed at pleasure and the hinged covers over the holes near the floor 
as the only improvements from which to extract patentability in this 
case. Thèse devices, subject to manipulation in an old familiar way 
as and when desired, seem to us to be an obvious adaptation of known 
means to a desired end, plainly suggested by the laws of physics and 
the common expérience of mankind; and we hâve no doubt, if the 
prior art had been exploited at ail, thèse simple devices or their sub- 
stantial équivalents would readily hâve been called to our attention. 

We conclude that there was no patentable novelty in this patent, 
and for that reason the decree below adjudging the patent valid and 
infringed must be reversed, and the cause remanded, with directions to 
the court below to djsmiss the bill. 

SMITH, Circuit Judge, concurs in the resuit. 



GENERAL ELECTRIC CO. v. SUTTER et al. 

(Circuit Court of Appeals, Third Circuit. March 4, 1912.) 

No. 1,489. 

1. Patents (§ 328*) — Invention— Electrical Tbansfoemeb. 

The Hall patent, No. 829,780, for an electrieal transformer, dlffering 
from prior structures only in the substitution of eccentrlc l'or concentric 
coil mounting, is void for lack of invention. 

2. Patents (§ 16*) — Invention— Electkical Transformer. 

The work of a trained electrieal engineer, vi^ho, following gênerai di- 
rections given by his superior ofiicer, made certain changes in an elec- 
trieal transformer for the purpose and with the resuit of effectlng eeon- 

•For other cases see eame topic & S numbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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omîes in construction, wlthout departlng from known prlnclples, lield not 
to hâve Involved invention. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. $ 15; Dec. Dig. 
i 16.*] 

3. PATEivfTs (§ 20*) — Invention— Electkical Transformée. 

The substitution in an electrical transformer of eccentrîe for concentric 
coil mounting did not involve patentable invention, in view of the fact 
that the gênerai prlnciples and practice of ventllating spaces in trans- 
formera were well known, and the desirability of keeping the transformer 
coils close together within the magnetic circuit for electrical advantages 
and of separating them outside the circuit for ventllating purposes. 

[FA. Note.— For other cases, see Patents, Cent Dig. §§ 20-22 ; Dec. Dig. 
I 20.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Suit in equity by the General Electric Company against Frederick 
C. Sutter and others, trading as the Pittsburgh Transformer Company. 
Decree for défendants, and complainant appeals. Affirmed, 

Charles Neave and William G. McKnight, for appellant. 
Edwards, Sager & Wooster, for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In this case the General Electric 
Company, owner of patent No. 829,780, issued to Walter A. Hall, Au- 
gust 28, 1906, for an electrical transformer, charged Sutter and others 
with infringement thereof. The court below held the patent did not 
involve invention, and from a decree dismissing the biU the General 
Electric Company appealed to this court. 

[1, 2] We find no ground to warrant our differing from the court 
below in that conclusion. Conceding the device was original with Hall, 
and that it involved économies of construction, a study of the testimony 
satisfies us of the absence of any and ail of those features which ordi- 
narily betoken invention. There was no recognized fault in trans- 
formers which the electric art was seeking to correct. The necessity 
and advantages of open spaces in transformers were well known. 
Moreover, the prior art showed the advantage of keeping the trans- 
former coils close together within the magnetic circuit and of sep- 
arating them outside of it for ventilating purposes, Indeed, a study 
of the testimony shows that Hall's device was simply the thoughtful 
work of a trained electrical engineer who, when directed by his su- 
perior officer "to investigate to see what économies might be intro- 
duced as a resuit of modifying our practice, so as to use internai ducts 
in transformers of sizes of, say, 25 to 30 kilowatts," did so; or, to 
quote the words of that officer: 

"One of my assistants, W. A. Hall by name, was given the problem to in- 
vestigate. After considérable study, he submltted designs and finally built 
a model along the lines that I hâve just described. The design was so much 
more efficient, and cost much less money than what he had previonsly used, 
that it was adopted and embodied in our regular production some time in 
the latter part of the year 1902." 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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[3] The only novelty claimed by Hall in his patent was in substitut- 
ing eccentric for concentric coil mounting, and the only advantage 
therein alleged was in economy of construction, and that the coils, in- 
stead of — 

"being located concentrically, as heretofore, the two outer colis are arrangea 
so that a wlder ventilating space Is formed. at one slde of the core than at 
the other." 

The case, then, narrows down to the question whether the substitu- 
tion in a transformer of eccentric for concentric coil mounting in- 
volved invention. In view of the fact that the gênerai principles and 
practice of ventilating spaces in transformers were well known, and 
the desirability of keeping the transformer coils close together within 
the magnetic circuit for electrical advantages, and of separating 
them outside the circuit for ventilating purposes, we cannot regard 
Hall's eccentric coil mounting as other than simply an economical im- 
provement, designed by an engineer skilled in that highly developed 
art. 

The decree of the court below is affirmed. 



WESTINGHOUSB AIR BRAKE CO. v. NEW YORK AIR BRAKE CO. 
XDistrlct Court, D. New Jersey. March 28, 1912.) 

1. Patents (§ 328*) — Validity and Xnfringemknt— Air Beake Valve. 

The Turner patent, No. 912,511, for a triple valve device for automatic 
fluid pressure brakes, designed specially for use in making service stops 
with long trains, and known as the "K triple valve," was not anticipated 
and diseloses invention, and the device is an improvement of practical 
utility; also held infringed. 

2. Patents (§ 328*) — Invention— Air Bbake Valve. 

The Turner and Custer patent, No. 912,512, for a valve device for auto- 
matic fluid pressure brakes, held void for lack of novelty and invention. 

In Equity. Suit by the Westinghouse Air Brake Company against 
the New York Air Brake Company for infringement of two pat- 
ents. On final hearing. Decree for complainant on one patent and 
for défendant on the other. 

Edward A. Wright, J. Snowden Bell, and Thomas B. Kerr, for 
complainant. 

Charles Neave and William G. McKnight, for défendant. 

CROSS, District Judge. The patents involved in this suit relate 
to triple valve devices for automatic fluid pressure brakes. The air 
brake art as applied to railroad cars has undergone a long period of 
development. There is first found in the art what was known as the 
"straight air brake," after that the "automatic air brake," then the 
"quick-action brake," and finally the type involved in the présent con- 
troversy. A most interesting and instructive account of the earlier 
development of the art is set forth in the briefs of counsel, to which, 
however, it is unnecessary to refer in détail, since a sufficiently fuU 

•For other cases see same topic & § ntimbbr In Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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history thereof appears in Westinghouse v. Boyden Power Brak© 
Co., 170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136. The bill oî 
cornplaint herein sets up two patents of the complainant, both of 
which it allèges hâve been infringed by the défendant. The first, 
No. 912,511, was issued February 16, 1909, to one Walter V. Turner, 
assigner to the complainant. The second, No. 912,512, was issued 
on the same date to Walter V. Turner and John S. Custer, assignors 
to the complainant. Of thèse patents the first mentioned contains 
21 claims, of which, however, only Nos. 1, 2, 3, 4, 5, 6, 7, 8, 11, 13, 
14, 15, 19, and 21 are in issue. The second contains 18 claims 3 only 
of which, viz., 13, 15, and 16, are in issue. The defendant's answer 
dénies the validity of both of the patents, and also dénies their in- 
fringement. In support of the averment of invalidity, it sets up 
49 patents, which it is claimed anticipate the first patent and 26 which 
it is claimed anticipate the second. Of this large number of alleged 
anticipations, reliance is ultimately placed upon but 3 or 4, and it 
can be said that the strength of the attack upon the first patent în 
suit is based upon No. 393,950, to one Williams, issued December 4, 
1888, to which particular référence will later be made. 

Before proceeding to a considération of the patents in suit, it may 
appropriately be said that the automatic air brake System added an 
auxiliary réservoir for containing compressed air, and a triple valve 
to the pump, main réservoir, engineer's valve, train pipe, and brake- 
cylinder of the straight air brake mechanism. Of the foregoing élé- 
ments, the pump, main réservoir, and engineer's valve are located 
upon the engine. The train pipe passes under each car, and is pro- 
vided with flexible couplings at its ends with which it is coupled with 
the train pipe of adjoining cars, while the auxiliary réservoir, brake- 
cylinder, and triple valve with the necessary pipe and connections 
for their effective use are located under each car. The System is 
called automatic because upon a réduction of the air pressure in the 
train pipe, either by the engineer, through the use of bis valve, or 
by the parting of the train and conséquent rupture of the train pipe, 
the brakes will be set. Indeed, an automatic application of the 
brakes follows any réduction of the air pressure in the train pipe for 
the reason that such a réduction causes a movement of the triple 
valve, whereby the compressed air stored in the auxiliary réservoir 
is permitted to pass therefrom into the brake-cylinder where its force 
is, by appropriate mechanical means, transmitted and applied to the 
brake shoes. The triple valve performs three functions: It controls 
the admission of the compressed air from the train pipe to the auxilia- 
ry réservoir to charge the System, the admission of compressed air 
from that réservoir into the brake-cylinder when the brakes are to 
be applied, and its discharge therefrom when the brakes are to be 
released. The automatic brake system just referred to was generally 
adopted and used from about 1879 to about 1888, when there was 
developed what has been called the "quick-action brake." This type, 
in addition to the apparatus of the automatic brake, added to the 
triple valve an auxiliary valve device actuated independently of the 
main valve of the triple, which on an emergency application of the 
brake locally discharged compressed air from the train pipe under 
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each car into the brake-cylinder. Formerly the air was vented only 
at the engine through opieration of the engineer's valve, but by the 
improvement introduced into this type the opening of a local dis- 
charge port of considérable size from the train pipe on the first car 
into its brake-cylinder operated to set off, in turn, the triple valve 
of the second car, which likewise operated to discharge air from the 
train pipe to the brake cylinder of that car, which opération was 
thereby repeated on the third car, and so on successiveiy through ail 
the cars comprising the train, producing what came to be known as 
"quick sériai emergency action." The spécial features of this type 
were embodied in patents Nos. 360,070 and 376,837, issued to George 
Westinghouse, Jr., in 1887 and 1888. And this improved brake came 
into gênerai use throughout the United States, and was known as the 
H triple valve. But, while the patents just referred to embodied 
improvéments of the greatest value in the application of brakes in 
cases of emergency, they failed to meet the requirements of ordinary 
train service which, because of the constantly increasing length, 
weight, and number of cars composing them, were continually becom- 
ing more exacting. The quick-action device, above alluded to, was 
specially adapted to emergency use, but it was not sufficiently sensi- 
tive and controllable for ordinary use in making service stops. Its 
applications in such cases would hâve been manifestly ill-advised and 
imprâcticable. The diâiculties and disadvantages attending the use 
of the H triple valve in service applications as the number of cars 
in a freight train were increased from 40 or 50 to 80 or more are 
well and concisely set forth by one of the complainant's practical 
experts in the folio wing, language: 

"The net resuit of the opération of the old H triple valve in service applica- 
tions in long trains is to quickly bulld up a considérable brake force on the 
l'orward portion of the train before the brakes can begin to apply in the rear 
portion, this resulting in the slack of the train belng bunched with sufficient 
force, in many instances, to produce shocks which damage cars and lading. 
Further, the partial or total loss of brake force in the rear portion of the 
train makes it impossible to stop such long trains with service applications 
within reasonable distances, unless ^ery heavy bralve pipe réductions are 
made, which heavy réductions are seriously objectlonable, because of the very 
heavy brake forces developed in the front portion of the train, as compared 
with the rear, producing excessive shocks and damage to cars and lading." 

From the testimony of the experts of both parties, it appears that 
the desirability of a quick-brake action in service applications, as 
well as in emergency applications, was recognized not long after the 
quick-action valve for emergency cases was introduced. In a serv- 
ice application it is not only désirable, but necessary, that the réduc- 
tion of pressure in the train pipe should be measurably under the con- 
trol of the engineer and capable of being halted, increased, or les- 
sened by him at will, whereas in an emergency application the great 
desideratum is to obtain as full and prompt an application of brake 
power as possible. It is claimed for the patents in suit that they show 
the first and only practicable devices for graduated and controllable 
service applications of the brakes. That the problem to be met was 
real and difficult cannot, under the évidence, be successfully denied. 
In the practical solution of the question, it was necessary to find 



WESTINGHOUSE AIE BRAKE CO, V. NEW YORK A. B. CO. 285 

means whereby brake pressure could be applied gradually, serially, 
and controllably throughout the cars composing the train. 

[1] The gênerai character and purpose of patent No. 912,511, as 
found in the spécification, are described as follows: 

"This invention relates to triple valve Gevices for automatic fluid pres- 
sure brakes, and bas for its object to provide an iniproved nieans enibodied in 
said valve devlce for securing a local discharge of train pipe air at each triple 
valve in service applications of the brakes, and tliereby accelerate the action 
of said valves throughout the train. 

"In the standard air brake apparaius, as at présent in use, a service appli- 
cation of the brakes is produced by uiaking a graduai réduction in train pipe 
pressure at the train ])ipe diseharge valve on the locomotive, consequently 
ail of the compressed air whicli is vented f'roni the tralu pipe to produce tUe 
desired réduction in service api)lieafion niust be discharged at the front end 
of the train piiie, thereby causing a s'ery slow réduction in pressure at the 
rear end of the train, due to the expansion of the air toward the forward 
end, and a correspondiugly slow action of the rear triple valves in servicei 
applications, especially on long triiins. ïhis is an objectionable feature of 
the apparatus in practice, and niy ijuiirovement is designed to overcome this 
defect by providing a triple valve device having means for autoniatically 
venting fluid under jjressure from the trahi pipe locally upon each car in 
service applications, and thereby hasten, by the well-lcnown sériai action, the 
movement of each succeediug triple valve, and the complète service applica- 
tion of the brakes." 

The Turner patent, it should be mentioned, also retains in substan- 
tially its old form the emergency devices to which allusion bas already 
been made. This clearly appears from a reading of the spécification. 
It would be impossible to set forth specifically and in détail what this 
patent' did, without a substantial reproduction of its drawings and 
spécification. No better gênerai description, however, of what it 
accomplished can be given than was given by one of complainant's 
experts in the following language, which, after careful examination, 
is adopted as showing in a gênerai way the utility of Turner's in- 
vention. 

"The quick-service feature of the K triple valve opérâtes to vent air from 
the brake pipe locally under eacli car in a train, during service applications 
of the brake, and accomplishes this in a manner and under such control as 
to absolutely prevent any liability of the triple valve and brake belng op- 
erated in undesired quick action emergency. This local vent of brake pipe 
pressure very materially reduces the volume of air to be discharged through 
the service ports of the brake valve, during service application, causes the 
brakes to operate serially in service application throughout the train, almost 
wholly éliminâtes the back flow of air from the auxiliary réservoirs to the 
brake pipe by causing the triple valves to move to their service application 
position promptly, and practically elindnates the loss of air from the brake- 
cylinder to the atmosphère through the leakage grooves of the brake-cylinder, 
by qulckly admitting a sufflcient volume of air to the brake-cylinder to pro- 
duee a prompt movement of the brake-cylinder pistons to a point where the 
leakage grooves are closed. 

"ïhe prompt response and effective opération of brakes in long trains, 
brought about by the opération of the quick-service feature of the K triple 
valve, makes it possible and practicable to apply ail brakes in service appli- 
cations with comparatively light brake pipe réductions, and produces a prac- 
tically uniform brake force throughout the traiu. As a resuit, the brake-i 
cylinder pressure, and therefore the brake force, develo])ed in any porticoi 
of the train, is not sufficient to produce damaging slack action, and the prompt 
development of an efficient braking force in the rear portion of the train fur- 
ther assists materially in preventlng serions slack action. 
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"The effective and uniform brake force developed In long trains by tbe K 
triple valve wlth eomparatively llght brake pipe réductions makes it possi- 
ble to control trains fltted with the K triple valve with very mueh lighter 
brake pipe réductions than are reçiuired witb the type H triple valve, thus 
holding in reserve a much larger amount of available brake force wltli K 
triple valves than wlth the old H. This reserve of brake force accompanying 
the use of the K triple valve ma y be utillzed to materially shorten the serv- 
ice stop, if circumstances should make this necessary or désirable, or to per- 
mit more fréquent applications of the brakes than is possible vcith the type 
H triple valve without serlously depleting the air pressures. 

"Another very valuable feature, In connection with the control of long 
freight trains fltted with type K triple valves, is that, owing to the effective 
brake force developed throughout the train with light brake pipe réductions, 
the brake pipe réductions normally requlred are not sufflcient to prevent the 
starting and transmissions of quick-action emergeucy opération of the brakes 
at any time that such brake action may be found necessary on account of 
danger to the train." 

The patent under considération involved, among others, the fol- 
lowing novel f eatures : That the train pipe vent port should be of 
much smaller capacity than the service port from the auxiliary rés- 
ervoir to the brake-cylinder ; that the said ports should open prac- 
tically simultaneously, or, as stated in the spécification, the train pipe 
vent port should begin to open "preferably slightly in advance of the 
service port," nevertheless it was requisite that there should be a 
period in which the ports should be open concurrently in the service 
position of the valve; that the auxiliary valve upon its return or lap 
movement should be adapted to close the vent port in advance of the 
service port in the valve, and, lastly, means were provide d of the 
character and for the purpose mentioned in the f ollowing extract 
from the spécification: 

"In order to prevent any tendency of the piston and valve to go to emer- 
gency position in service applications on short trains, due to the local train 
pipe discharge, the graduating port tl In the main slide valve Is provided 
with a foot or extension 25 in the face of the valve, so that the first move- 
ment of the main valve from its service position toward emergency position 
opérâtes to eut ofC the local train pipe discharge, whlle at the same time 
maintaining the service port from the auxiliary réservoir to the brake-cyl- 
inder open to its fuU capacity. The train pipe discharge being closed, the 
auxiliary réservoir pressure will then reduce to the brake-cylinder with suf- 
flcient rapldlty to prevent further movement of the valve, toward emergency 
position, as will be readily imderstood." 

The foregoing spécial features or characteristics of the Turner pat- 
ent hâve been, for the most part, clearly and satisfactorily shown 
by colored drawings used at the argument. They are, moreover, cov- 
ered by the claims in issue, and are not substantially or practically 
disclosed by the prior art. 

It is, however, contended on behalf of the défendant that ail that 
Turner did had been fully disclosed in the prior art, and that from 
such disclosures any mechanic skilled in the art could readily hâve 
accomplished ail that Turner did. In considering an invention of 
this character, however, it must be kept in mind that the relative 
location of the ports and passages and the timing and extent of the 
relative movements of the valves are of vital importance. That in- 
vention may be found in changes of that character is évident from 
the multitude of like patents which hâve been issued and sustained. 
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Indeed, no improvements in air valves could be made otherwise than 
by changing the relative size, movement, and position of the varions 
valves, ports, and passages. A single addition, omission, enlargement, 
contraction, or relocation of a port or passage may make or ruin, as 
the case may be, the device. The problem was an open one for sev- 
eral years, and Turner successfully solved it. His invention has been 
generally adopted, and in 1910 more than 229,000 of the valves had 
been put in practical use at a cost of nearly $3,000,000. 

The application for patent No. 912,511 was filed January 15, 1904, 
and the patent issued, as already stated, February 16, 1909. During 
the pendency of the application and down to 1905 or 1906, the com- 
plainant, according to the testimony, was diligently engaged in test- 
ing the device and putting it in shape for practical and commercial 
use, and expended in such work during that period approximately 
$100,000. It further appears that prior to 1909 the défendant claimed 
that it produced the same or better results by the use of the old H 
triple valve, coupled with what it called an accelerator valve, which 
was made a part of the engine equipment, without providing a local 
vent for each car of the train. This claim was urged, notwithstand- 
ing that most or ail of the patents which the défendant now claims 
anticipate and render invalid the Turner patent had then expired. 
Shortly after the defendant's device had been demonstrated to be 
inferior to that of the complainant's, whereby the défendant had lost 
important contracts, it began to manufacture and sell the complain- 
ant's device under the same name that the complainant had adopted, 
viz., the K triple valve. It also adopted to some extent in advertising 
circulars the language used by the complainant in its advertisements. 
This is relatively jLmimportant, except that it tends to show a willing- 
ness on the part of the défendant to appropriate the fruits of the com- 
plainant's enterprise and to adopt that which, once its merits had 
been established by compétitive trial, it had previously ignored, but 
had a perfect right to use, if, as now claimed, previously expired 
patents covered it. Under the circumstances, it is well nigh incred- 
ible that it did not promptly seek in the prior art what it now claims 
was so transparently disclosed. 

At the argument the défendant made référence to the Williams 
patent, 393,950, of 1888, already referred to and also to the Dixon 
patent, 402,418, of 1889, the Moore patent, 453,154, of 1891, and the 
Noyés patent, 599,348, of 1898, as anticipating and invalidating the 
Turner patent. Its main dependence, however, was placed upon the 
Williams patent, and accordingly more attention will be given to that 
than to the others above mentioned. 

At the outset, however, it may be said of one and ail of them that, 
so far as the record shows, they are ail paper patents. To this, how- 
ever, the défendant replies that they were not used because there 
was no demand for their use, and that such demand first arose when 
freight trains had been practically doubled in length by increasing the 
number of cars from 40 or 50 to 80 or 100. The évidence does not, 
however, support any such inference. There certainly was an exist- 
ing urgent demand for an extension of the Westinghouse emergency 
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device to ordinary train service stops years before the alleged antic- 
cipatory patents expired, and it is hard to believe that had any of 
them met that want it would not forthwith hâve been adopted and 
used, and the fact that it was not gives rise to a strong presumption 
that no one of them was deemed' capable of practical use. 

As already stated, the Williams patent apparently comes nearer to 
a disclosure of Turner than any of the others; furthermore, it bas 
received more attention, not only from counsel at the argument, but 
from the parties themselves, each of which manufactured a consid- 
érable number of valves in alleged conformity with the Williams pat- 
ent, and thereupon submitted them to practical tests, the results of 
which were, as might naturally be expected, at variance. The com- 
plainant on its part claims that they were impracticable and useless 
and the défendant that they were reasonably successful — that is to 
say, that they were capable of making graduated application of the 
brake in service stops — although the opération of the triple valve 
throughout the train in service opérations was not materially quicker 
than that of the old H triple valve. The explanation of the variant 
results of the experiments made by the complainant, and the défend- 
ant with the Williams valve, according to the évidence, appears to be 
this : That the complainant constructed its expérimental valve strict- 
ly in accordance with the claims and spécification of that patent, while 
the défendant admittedly made changes therein, which changes it 
claims, however, were not more or greater than would be suggested 
to a mechanic skilled in the art who desired to construct under the 
patent, practicable valves. One cannot read the évidence, however, 
without believing that the changes were not only material, but un- 
warranted, and were suggested not by anything taught by Williams, 
but by Turner. In other words, the teaching of Williams was in part 
at least, abandoned, and that of Turner adopted in several material 
respects, and that it was because of such changes the Williams valve 
was made capable of practical use. Turning to the évidence upon 
this question, it will be found that two practical expert witnesses tes- 
tify on behalf of the complainant that at least five material changes 
were made in the Williams valve, as made by the défendant, changes 
without which they would hâve been impracticable and useless. The 
altérations just referred to were of the following character: By the 
first tiie train pipe vent ports were reduced to about one-tenlh of the 
size shown by the drawings of the Williams patent, which change, 
moreover, according to the testimony, destroyed the declared purpose 
of that patent which was to save compressed air. A second change 
is found in the provision of an elongated slot or opening which formed 
a longer lost motion between the train pipe vent valve and the piston 
than between the piston and the graduating valve controlling the flow 
of réservoir air to the brake-cylinder. This change is of a material 
character, and was in no wise suggested by Williams. In Williams 
the graduating valves open and close. simultaneously, whereas, by rea- 
son of the change just referred to, the auxiliary réservoir service port 
valve opens in advance of the train pipe vent port v/hen the valve 
moves from lap position. In short, the relative movement of the 
graduating valves was changed by means of the elongated slot or 
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opening. A third change consisted in making the vent port grad- 
ùating valve with a piston fit, by which the train pipe vent port is 
substantially closed, while the auxiHary réservoir port remains open. 
Hence they neither open nor close simultaneously. The effect of this 
change according to the experts is to give the engineer greater con- 
trol over the train pipe graduating valve. A fourth departure con- 
sists in the altération of the relation between the piston and the spring 
stem against which the piston abuts, whereby it was no longer nec- 
essary to compress the graduating spring in order to open the aux- 
iliary réservoir service port. This also was contrary to what is set 
forth in the spécification of the Williams patent. Upon this point 
one of the complainant's experts testifies as follows: 

"The object of the change which 1 hâve referretl to under the fourth para- 
graph heading above — that is, the change In the spring stem — is clearly the 
accomplishment of a différent fonction and opération — that is, the return or 
lap movenient of the meehanism of the device, Instead of an over travel or 
cutting off action, which was the action contemplated by Williams, and re- 
ferred to several times in bis spécification." 

The fifth and last change which will be noticed consists in chang- 
ing the location and position of the train pipe vent port in the valve 
seat with conséquent changes in the relation of ail the ports in the 
whole valve concerned in the opération of the triple valve. The efïect 
of this change was to cause the train pipe vent port and the auxiliary 
réservoir vent port to open almost simultaneously, which prevents the 
séquence of opérations described by Williams. 

Speaking as a whole of the departures froni the Williams patent 
above referred to, Mr. Turner, testifying as an expert for the com- 
plainant, says : 

"The changes so far mentioned hâve as an object the attainment of four 
important features not disclosed in tho Williams patent. 

"P''irst. The time and position of opening the train pipe vent port and the 
auxiliary réservoir service port. 

"Second. The Insurance that the auxiliary réservoir pressure can always 
fall at a more rapid rate than the train pipe eau be caused to fall by or 
through the train pipe vent port. 

"Third. The causiug of the train pipe vent port to close while the auxiliary 
réservoir service port is still open ; that is, in advanee of the elosing of the 
auxiliary réservoir service port by the lap niovemeut of the graduating valve. 

"Fourth. To insure that, after the valve bas once opened and closed, that 
the auxiliary réservoir service port will reopen before the train pipe vent 
port." 

And Mr. Synnestvedt, also an expert witness for the same party, 
says : 

"In conclusion I will state with regard to the effect of the several struc- 
tural changes above enumerated that it is, in substance, to transform the 
Williams device into a structure constituting a near approach to the device 
of the Turner patent hère in suit as to certain of the main novel features 
of said Turner patent, and this meehanism, in my opinion, by virtue of the 
altérations in question, bas ceased to be a Williams device, but, on the other 
hand, bas a différent law of opération, and fails to accomplish the object set 
forth by Williams. The altered construction referred to, in my opinion, is 
clearly a development produced in the light of the art, not as it existed prl- 
or to Turner's invention, but as it was changed by the disclosures of the 
Turner patent in suit, and the practice and expérience of the art in connec- 
tion with the commercial exploitation and use of the Turner valve." 
195 F.— 19 
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A comparison of the Williams patent with the Turner patent, 
taken in connection with the testimony in relation thereto, and to 
the test of the Williams valve, shows that the Williams patent is 
not an anticipation of the patent under considération, and since 
the Williams patent, as above stated, has been mainly relied upon 
to defeat Turner's, comparatively little attention need be given to 
the Dixon and Noyés and Moore patents. As already stated, it 
may be said of them ail that they are, so far as appears by the 
record, but paper patents — that is to say, they hâve never been put 
to practical use — nor do their claims read upon or anticipate the 
claims in issue of the Turner patent. The devices of those patents 
are structurally and operatively différent from that of Turner, and 
are incapable of performing the function of his patent. Thèse facts 
are ail conclusively shown by the évidence, and it seems unnecessary, 
therefore, to consider those patents in détail. It is undeniable that, 
if Williams did not anticipate Turner, the others do not. 

No serions question is made as to the infringement of the claims 
in issue of this patent; indeed, it is practically admitted by the 
defendant's expert. A decree will accordingly be entered sustaining 
the patent and adjudging infringement by the défendant of the claims 
hereinabove specifically mentioned. 

[2] The Turner and Custer patent. No. 912,512, remains for 
considération. Claims 13, 15, and 16 are in issue. The patent upon 
its face is evidently of minor importance and value. The question 
for considération is whether the patent is valid, for, if so, it has 
undoubtedly been infringed by the défendant. I think it is invalid. 
It discloses nothing of novelty or invention. It provides a check 
valve for preventing a back flow of air from the brake-cylinder to 
the train pipe. This had already been done in substantially the same 
way in emergency application of the brakes and the object of the 
patent under considération was to apply the same check valve for 
the same purpose and in substantially the same way to service 
applications. In doing this the check valve performs no new function. 
It seems obvions that, in order to prevent the back flow of air in 
service applications, a mechanic skilled in the art would, under the 
circumstances, never hâve thought of adding another check valve, 
but would hâve avoided such duplication by the same means as those 
adopted by the patentées, or by other équivalent means. Even the 
patentées did not consider the problem one of much difficulty, as 
appears by the foUowing extract from the spécification : 

"Another feature of this Invention comprises a triple valve device having 
ports for locally venting the train pipe in service applications and means for 
preventing back flow from the brake cylinder through the local vent passage 
to the train pipe, whereby, after a full service application, the equalized 
brake-cylinder and auxillary réservoir pressure cannot be redueed by flowing 
back to the train pipe in vfchich the pressure may then be dimlnishing on ac- 
count of leakage to the atmosphère. This reSult may be readily accomplished 
In the standard form of quick action triple valve device by merely Connecting 
the local train pipe vent passage with the chamber between the usual emer- 
gency valve and check valve of the quick-action parts, whereby the regular 
check valve, in addition to its usual functlons, will also act to prevent back 
flow through the local train pipe vent passage to the train pipe, and this com- 
prises another feature of our invention." 
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They "merely" connected "the local train pipe vent passage with 
the chamber between the usual emergency valve and check valve oi 
the quick action parts"; in other words, the air was conducted to 
a position where the check valve in the performance of its ordinary 
function would check it. No new parts were introduced. In view 
of the disclosures of the Westinghouse and the Williams and Moore 
patents, and of the slight changes made, involving mechanical skill 
only, I think the patent invalid. 

A decree will be entered in favor of the complainant, sustaining the 
Turner patent as to the claims in issue, and adjudging them to hâve 
been infringed by the défendant, while the bill of complaint as to 
the Turner and Custer patent will be dismissed. Counsel will be 
heard upon the question of costs when the decree is presented for 
signature. 



BECKWITH T. MALLEABLE IRON RANGE CO.' 

(District Court, B. D. Wlsconsln. March 7, 1912.) 

L Patbnts (§ 318*) — Suit fou Infeingement— Accountinq — Meastjrk of 
Profits Recovekable. 

Where a patent Is for a separable Improvement on an old deviee, on 
an accountlng by an infrlnger the patentée must clearly separate dé- 
fendants profits and his own damages between the patented and the 
unpatented features by showlng that défendant made profits or sales by 
the use of the patented Improvement which he would not hâve made 
by the use of any other devlce opeu to him. 

[Ed. Note.— For other cases, see Patents, Cent. DIg. §§ 566-576; Dec. 
Dig. i 318.* 

Aceounting by Infrlnger for profits, see note to Brickill v. Mayor, etc., 
of City of New ïork, 50 C. C. A. 8.] 
2. Patents (§ 318*)— Suit fob Infrinqement— Accounting by Infbinger. 

On such an accountlng, in whlch the burden of proof rests on com- 
plainant, the défendant cannot be requlred to furnlsh at Its own ex- 
pense, where such expense would be great, detalled statements contain- 
Ing ail the Information requlred to prove complainant's case. Equlty 
rule 79, respecting ordinary accountlng between debtor and creditor, Is 
not applicable to such case. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dlg. i 318.*] 

In Equity. Suit by Arthur K. Beckwith against the Malléable Iron 
Range Company. On question certified by master respecting aceount- 
ing. 

Harry C. Howard and Fred h. Chappell, both of Kalamazoo, Mich., 
for complainant. 

A. L. Morsell, of Milwaukee, Wis., and Thomas A. Banning, of 
Chicago, 111., for défendant. 

SANBORN, District Judge. This matter comes up on a certificate 
of the master for instructions in respect to a patent aceounting, for 
infringement of a patent sustained in (C. C.) 174 Fed. 1001 ; (C. C. 
A.) 1 89 Fed. 74. 

»For other cases s«e same topic & S nuubhb In D«c. & Am. Dlga. 1907 to date, & Ilep'r Indexes 
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Complainant having a decree for profits and damages, the case wa» 
ref err'ed to a master : 

"To ascertaln, take and state, and report to the court, an account of tli» 
number o£ ranges embodying said invention ànd improvement * * ♦ 
made, used, and sold by the défendant, and aiso the, gains, profits, and ad- 
vantagès whlch the défendant has received, or hâve arisen or accrued to it, 
since thé 18th day of April, 1905, from infringing the said exclusive rights 
of complainant by the manufacture, use,; or sale of said improvement, 
* * * and damages which the complainant has sufCered by said infringe- 
ment, as well as, and in addition to, the aforesâld profits since said date of 
notice. * * * That the coinplainàiît, on said accounting, hâve the rlght 
to cause an examination of the officers and employés of défendant corpora- 
tion ore tenus, or otherwise, and alsQ the production of the books, vouchers, 
and documents of the corporation, * * * and that said complainant, or 
bis représentatives, shàll at ail reasonable times hâve access to the bocks, 
vouchers, and documents of défendant, and that If, in addition to the books, 
documents, and vouchers produced, any other books, vouchers, and documents 
are deemed necessary by the complainant for the aseertainmeut of damages 
and profits, then upon a shovi'ing to the master, and if the said master 
eihall deem the same necessary, the défendant shall produce the same at such 
tlme and place as the master may designate, and in default thereof then 
complainant or his représentatives may, uppn the order of the master, hâve 
access to ail such books, vouchers, and documents of défendant at its office 
In Beavef Dam, "Wis." 

[ 1 ] The patent device in question is a réservoir for a kitchen range. 
The range and réservoir may be sold or used either conjointly or 
separately, as may be preferred. Being an improvement to a device, 
as distinguished from an improved device, the case falls within the 
first rule laid down in Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 
291, 28 L. Ed. 371, where it is held : 

"Where a patent Is for an Improvement, and not for an entirely new ma- 
chine or contrivance, the patentée must show in what particulars his im- 
provement has added to the usefulness of the machine or contrivance. He 
must separate its results distlnctly from those of the other parts, so that 
the beneflts derived from it may be distlnctly seen and appreciàted. The 
rule on this head is aptly stated by Mr. Justice Blatchford in the court be- 
low: 'The patentée,' he says, 'must in every case give évidence tending to 
separate or apportion the defendant's profits and the patentee's damages be- 
tween the patented feature and the unpatented features, and such évidence 
must be reliable and tangible, and not conjectural or spéculative.' " 

Garretson v. Clark expresses the cardinal rule of patent account- 
ings, and the case has been universally foUowed. It has been cited 
with approval by fédéral courts over 60 times, in the following 
among other cases: Keystone Mfg. Co. v. Adams, 151 U. S. 139, 
147, 14 Sup. Ct. 295, 38 L. Ed. 103 ; McCreary v. Pennsylvania Canal 
Co., 141 U. S. 459, 12 Sup. Ct. 40, 40 L. Ed. 35 ; Westinghouse v. 
N. Y. Air Brake Co., 140 Eed. 545, 72 C. C. A. 61 ; Elgin Wind- 
Power & PumpCo. v. Nichols, 105 Fed. 780, 45 C. C. A. 49 (7th 
Circuit); Brown v. Lanyon Zjnc Co., 179 Fed. 309, 102 C. C. A. 
497. By this rule the complainant has the burden of proof as to 
profits and damages, except as to improvements of patented devices 
or processes made by défendant. 

Other forms of réservoir ranges were well known at the time the 
infringement commenced, and complainant is entitled to the value 
of whatever he added to the art; that is, to the différence between 
his improved réservoir and any other which was open to the public. 
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or to the défendant, April 18, 1905, when notice of infringement was 
given. If by the use of the patent défendant made profits, using as 
the standard of comparison any such other réservoir so open to it, 
they belong to complainant. If there was no profit, then whatever 
saving there may hâve been in appropriating the patent over any 
other such device likevt'ise may be recovered by way of profits. This 
adoption of a prior device as a standard of comparison in case of a 
separable improvement is the rule adopted in McCreary v. Pennsyl- 
vanJa Canal Co., 141 U. S. 459, 463, 12 Sup. Ct. 40, 35 L. Ed. 817, 
Brown v. Lanyon Zinc Co., 179 Fed. 309, 102 C. C. A. 497, Amer- 
ican Street Flushing Machine Co. v. St. Louis Street F. M. Co. 
(C. C. A.) 192 Fed. 121. and Columbia Wire Co. v. Kokomo Steel 

& Wire Co., 194 Fed. 108, 114 C. C.A. , in this circuit. 

[2] The master issued a summons to défendant, in substance like 
that in 3 Foster's Fédéral Practice, 2264, requiring it to render a 
sworn statement of account in writing showing the following infor- 
mation : 

(a) Number of ranges made or sold during the infringing period, wMch con- 

tained the infringing réservoir. 

(b) Nauies of purchasers. 

(c) Bâtes of sales. 

(d) Price reeeived. 

(e) Gains and profits made thereon. 

The défendant was also required to specify in the account the fol- 
lowing items: 

(1) Whole number of infringing ranges made. 

(2) Names and addresses of purchasers, date, number bought, and a com- 

plète description of the ranges so sold. 

(3) Selling price of range without réservoir. 

Selling price of réservoir without range, "together with the other élé- 
ments of elaim 11 of said patent." 
Discount to purchasers. 
Freight allowed to purchasers. 
Rebate or crédit allowed to purchaser. 
Net amount reeeived for range. 
Net amount reeeived for réservoir. 

(4) Itemized manufacturer's cost of range. 
Itemized cost for labor. 

Itemized cost for material. 
Itemized cost of réservoirs for material. 
Itemized cost of réservoirs for labor. 

Itemized cost of contact plates and attachments for material, same for 
labor. 

(5) Cost and expense of sale of range with infringing réservoir. 

(6) Entire profits on each sale of range with infringing réservoir. 

(7) Same on account of use of patented features. 

(8) Gains by use of infringing réservoir over the style formerly made by 

défendant. 
Saving by use of same over the style formerly made. 

(9) tSale price of range without réservoir. 
Same of range with réservoir. 
Aetual cost of range without réservoir. 
Same of range with réservoir. 

(10) Produce ail books and vouchers showing cost of labor and cost of ma- 
terial, especially day books, journals, ledgers, order books, blotters 
and cash books used during the infringing period. 
Produce ail such books and papers on which said data were originally 
entered. 
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Upon the return day of the summons, December 29, 1911, the 
parties appeared before the master, by their solicitors and counsel, 
and Silas McClure, defendant's secretary, appeared in person. De- 
fendant's counsel moved to quash the master's summons, as unau- 
thorized by the decree, at the same time ofïering défendant for ex- 
amination by the master, or complainant's counsel. Counsel further 
stated that défendant had not made any account, because it was de- 
sired to hâve the method of procédure settled at the outset ; and de- 
fendant refused to furnish the sworn report required until there 
should be a ruling on the motion to quash. It refused to report as 
required by the summons except as to the tenth paragraph, requiring 
the production of books and papers. 

At this point complainant's counsel called Mr. McCIure as a wit- 
ness. He testified that the number of ranges with infringing réser- 
voirs soid during the infringing period was 45,200, and that ail the 
other information required was contained in deiEendant's account 
books. The master thereupon overruled the motion to quash, and the 
matter was continued to January 9, 1912. On that day the parties 
again appeared, and défendant produced a sworn statement, and 11 
boxes of books and records. The statement showed the number of 
infringing ranges with réservoirs sold during the infringing period, 
but did not contain the other information required in the summons. 
The master adhered to his former ruling, stating that it appeared that 
défendant was able to furnish the required information, but that it 
would require considérable time and expense. Thereupon the matter 
was certified to the court for its directions. 

It appears from the account presented, and an afHdavit of a public 
accountant, that defendant's clerks cannot be conveniently spared 
from their regular work to prépare the accounting ; that it took the 
accountant 13 days to find the number of ranges with réservoirs sold, 
which was 46,797; and that it would take about four months, and 
cost about $1,820, to procure ail the information required by the 
summons. It further appears by the sworn statement of January 9, 
1912, that défendant kept its books in the usual method of keeping 
the account books of a manufacturing concern, where many différent 
articles are produced for sale. 

Notwithstanding the settled rule of Garretson v. Clark, complain- 
aht contends that the burden of preparing the account was properly 
put upon défendant by the summons, no matter what the expense 
may be, and without référence to the weight which such account may 
hâve as évidence, or to the question of costs. His position is that 
equity rule 79, requiring parties to make accounts, applies to pat- 
ent cases. This rule reads as f ollows : 

"AU parties accounting before a master sliall bring in their respective ac- 
counts in the form of debtor and créditer ; and any of the other parties, 
who shall not be satisfled with the accounts so brought in shall be at liberty 
to examine the accounting party viva voce, or upon interrogatories, in the 
master's ofHce, or by déposition, as the master shall direct." 

It would appear from an examination of many cases of patent ac- 
counting that equity rule 79 has been entirely ignored, although it is 
common practice for a master to require various reports and state- 
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ments from both parties. The rule is nearly a literal copy of one 
of the rules of the English Chancery adopted in 1828, before patent 
accountings were known. From the language used one would infer 
that it was intended to apply only to cases of accounts where one 
party owes money to another and where the burden is upon the 
debtor. It would not seem to fit a patent accounting where the burden 
is on the creditor. In view both of the practice and the language 
and history of the rule it may be laid on one side as entirely inap- 
plicable. To follow its provisions in patent cases would shift the bur- 
den of proof from the plaintiiif to the défendant, and thus run coun- 
ter to the settled rule of ail the fédéral courts. 

Goss Printing Co. v. Scott (C, C.) 148 Fed. 393, is cited for com- 
plainant; but in that case the decree itself, a copy of which was 
produced on the hearing of this matter, required the défendant to 
bring in an account substantially in conformity with rule 79. 

While the défendant cannot be compelled to assume the burden of 
proving complainant's case for him, the master may at any time call 
for such reports, accountings, and statements from défendant, or its 
officers or employés, as may in his judgment aid or expedite the re- 
suit, and which will not entail any undue burden of expense or in- 
terférence with defendant's business. 

The master's summons should be quashed, and the accounting pro- 
ceed as the master may direct. 



UNITED STATES FIEE ESCAPE COUNTERBALANCE CO. t. JOSEPH 

HALSTED CO. 

(District Court, N. D. Illinois, E. D. Aprll 16, 1912.) 

Nos. 30,586, 30,587. 

MONOPOLIES (§ 21*)— COMBINATIONS — RiaiITS OF MeMBEBS. 

An assignée of a patent holding under an assignment made in aid of 
a combination violative of the Sherman Anti-Trust Aet (Act Julv 2 
1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]) may sue in 
equity an infringer of the patent who cannot justify his vvrongful acts by 
attacking the assignée as an unlawful combination, since a decree es- 
tablishing title in the assignée and an infringement by the infringer 
need not touch the question of Illégal combination. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. S 15 ; Dec. Dig 
§ 21.*] 

In Equity. Suit by the United States Fire Escape Counterbalance 
Company against the Joseph Halsted Company. Exceptions to the 
substituted amendment of answer sustained. 

Brown & Hopkins, of Chicago, 111., for complainant. 
Hill & Hill, of Chicago, 111., for défendant. 

SANBORN, District Judge. Exceptions to amendment to answer. 
An order sustaining exceptions to a part of the original answer hav- 
ing been made, défendant was allowed to amend, and did so, March 

•For other cases see same topic & S nvmeeh in Dec. & Am. Digs. lao7 to aate, & Rep'r Indexe» 
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15, 1912. Exceptions being made to the amendment and heard, de- 
fendant offered a substitute amendment, and made a motion for leave 
to file April 10, 1912. This motion was granted, the exceptions to 
the amendment to stand as exceptions to the substitute. The only 
question is whether the assignment of a patent in aid of a combina- 
tion made unlawful by the Sherman Act opérâtes to pass title, or is 
to be treated as absolutely void for ail purposes and in ail places. 
May an infringer, one who unlawfully takes the property of another, 
défend himself on the ground that the property so taken or despoiled 
became vested in his adversary by an unlawful act? Is the latter to 
be excluded from the courts because he is himself a lawbreaker, or 
is his own wrongdoing to be redressed only through the remédies 
peculiarly applicable ? 

It is urged that the amendment to the answer shows that the as- 
signment of the patent sued on was made as part of an illégal scheme 
to monopolize the business of dealing in fire escapes, and that de- 
fendant, though alleged to be an infringer, may therefore attack the 
patent transf er. Stated briefly, the substituted amendment sets out 
the following : Complainant does not make, use, or sell the patented 
devices, but is an illégal corporation in the nature of a trust to fix 
priées or limit output, being merely a holding company. Complain- 
ant was organized to acquire patents, and gain control of nonpat- 
ented devices, for the purpose of suppressing compétition and reg- 
ulating priées of fire escapes. This it does through licensees, who 
were engaged in making and installing fire escapes prior to complain- 
ant's organization. The business of thèse licensees is substantially 
the same as before, except that they now pay license fées to complain- 
ant. Each licensee makes a différent form of fire escape. Prior to 
joining the combination some of the licensees had patents and others 
had not. The latter class had been making fire escapes not within 
the patent sued on, without molestation or payment of royalty, and 
they are still making the same styles as before, but paying license 
fées to complainant. The licenses were made without considération 
except immunity to the licensees from compétition and unjust pros- 
ecution, and the opportunity of joining others in suppressing com- 
pétition and raising priées. Prior to complainant's organization, the 
fire escapes, both patented and nonpatented, were in compétition which 
is now suppressed. It is alleged, as a conclusion from the facts thus 
stated, that complainant is an unlawful combination under the Sher- 
man Act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, 
p. 3200]), ail its acts and çontracts in furtherance of the scheme are 
void — 

"and that any and ail title to property of any nature acquired by or under 
any such contract or agreement in furtherance and in aid of such illégal acts, 
is also absolutely void and of no effect ; that- the alleged assignment of the 
patent fierein sueû on to the cotnplainunt -icas in furtherance of and in aid 
of aacomplishing said illégal oomhinuiion ; tbat said assignment and tbis 
suit against this défendant, and suits against others siniilarly situated, are 
each steps in one and the same fraudulent and iUeg.nl sehem.e, the one be- 
ing dépendent upon the other for its success, to control the priées of fire es- 
capes, to suppress compétition, and to compel this défendant and otber man- 
ufacturera of flrè escapes who are not in said combination. to yield to the 
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demands of the complainant to that effect, or to drive them out of the busi- 
ness of maniifacturiug and selllng flre escapes, to the manifest InjUry of 
tUe public and contrary to public policy under the law ; that said assîffnment 
is, therefore, illégal, voici and of no force and effect to transfer title of said 
patent to the complainant herein; and that the complainant therefore bas no 
title in the patent sued on, and no title or right of any kind sufittcient to 
found this suit upon." 

By the great weight of fédéral authority, the infringer of a patent 
cannot justify his acts by attacking complainant as a trust or unlaw- 
ful combination. This is simply saying, "You're another." Com- 
plainant may be an obnoxious combination, but that does not excuse 
défendant for appropriating its property. Such a doctrine would 
justify stealing stolen goods from the thief, or despoiling any real 
or supposed trust of ail its holdings. Strait v. National Harrow Co. 
(C. C.) 51 Fed. 819; Edison El. Lt. Co. v. Sawyer-Man El. Co., 53 
Fed. 592, 3 C. C. A. 605 ; Otis Elevator Co. v. Geiger (C. C.) 107 
Fed. 131. In Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 22 
Sup. Ct. 431, 46 L. Ed. 679, Connolly bought pipe and gave notes for 
it, upon which the suit was brought, alleging that he ought not to 
pay the notes because the pipe company was an unlawful trust, and 
that the sale for which the notes were given was made in the ordinary 
business of the trust. He also claimed treble damages under the 
Sherman Act. The court say: 

"The défense cannot be maintained. Assuming, as défendants coutend, that 
the alleged combination was illégal if tested by the principles of the com- 
mon law, still lt would not folio w that they conld, at common law, refuse to 
pay for pipe bought by them under spécial contracts with the plaintiff. The 
illegality of such combination did not prevent the plaintiff corporation from 
selllng pipe that it obtained from its constituent companies or either of them. 
lt could pass a title by a sale to any one desiring to buy, and the buyer could 
not justify a refusai to pay for what he had bought and received by proving 
that the seller had prevlously, In the prosecution of its business, entered in- 
to an illégal combination with others in référence generally to the sale of 
Akron pipe." 

The Connolly Case was an action at law, while this is in equity, and 
it is urged that a court of equity will not lend its aid to an illégal 
trust even to the extent of protecting its property rights. In other 
words, that an unlawful combination may be freely despoiled of its 
property without équitable relief, even if it can sue at law. No such 
distinction is made in the Connolly Case, and the Circuit Court of 
Appeals of this circuit held a like défense unavailing against cred- 
itors' claims presented in an equity case, in Dennehy v. McNulta, 86 
Fed. 825, 30 C. C. A. 426, 41 L. R. A. 609, certiorari denied 176 U. 
S. 683, 20 Sup. Ct. 1026, 44 L. Ed. 638. The claims in question were 
for rebates made by a corporation which had been held an unlawful 
monopoly by the Illinois Suprême Court, and were disallowed on an- 
other ground. Moreover, the claims were based upon the contracts 
themselves, so the question was directly raised, and not collaterally, 
as in the case now under considération. The Dennehy décision was 
approved in the Connolly Case, 184 U. S. 547, 22 Sup. Ct. 431, 46 L. 
Ed. 679. The latter case is also authority for the position that the 
Sherman Act does not avoid contracts made by an illégal combination 
unless themselves in restraint of Interstate commerce. 
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The question of the validity of contracts of sale by an unlawful 
trust, made in furtherance of the combination, vvas examined at length 
in Con. Wall Paper Co. v. Voight, 212 U. S. 227, 256, 29 Sup. Ct. 
280, 53 L. Ed. 486, and such a sale held void in a suit brought on 
the contract. The Connolly Case was distinguished on the ground 
that the sale there was not a part of , nor in exécution of, any gênerai 
plan or scheme condemned by the law. It was simply the case of a 
corporation selling its own goods to a stranger wishing to buy them. 
But in the Voight Case the sale was based upon agreements which 
were essential parts of an illégal scheme; the vendee having made a 
purchasing agreement by which sales were unlawfully restricted. 
Judgment for the corporation would hâve given eiïect to an illégal 
combination. 

It is, however, argued that, even though a trespasser cannot défend 
his act by showing that bis adversary is guilty of malum prohibitum, 
yet patent infringement suits stand on a somewhat différent ground. 
A person bringing an infringement suit must show title to the patent, 
while the mère possessor of ~ tangible property, though without title, 
may sue for trespass. Theref ore, it is said, it is always open to de- 
fendant in an infringement suit to attack plaintifif's title. If he relies 
on an assignment, défendant may show its invalidity. A transfer, it 
is further argued, made in aid of unlawful combination, is absolutely 
void, passing no title of any kind. So the conclusion is reached that 
in any and ail patent infringement suits défendant may raise the ques- 
tion of trust or no trust, good ùr bad trust, reasonable or unreasona- 
ble restrjaint of trade, wlieneVer there was a patent transfer in aid 
of the xonibihation. The United States Steel Corporation, for in- 
stance, is the owner by assignment of hundreds of patents. In ail 
its infringement suits may défendants raise the question now in litiga- 
tion by the goyernmerit whether it is or is not within the Sherman 
Act? The question would seem to suggest the answer, to the efïect 
that an infringement suit may be disposed of without touching the 
question of trtist or combination, and that the court, in adjudging 
infringement, would not thereby approve a possible illégal combina- 
tion. A patent transfer is valid to pass title, even though made pur- 
suant to unlawful combination. A fraudulent sale is still a sale, good 
until set aside, and can be attacked only by some one injured. Nei- 
ther grantor nor grantee may question it. It is voidable as to those 
intended to be injured, but good as to ail others. This rule bas been 
often recognized by the Suprême Court in ejectment and various 
other cases. Luhrs v. Hancock, 181 U. S. 567, 573, 21 Sup. Ct. 726, 
45 L. Ed. 1005; Milwaukee & M. R. Co. v. Soutter, 13 Wall. 517, 
523, 20 L. Ed. 543. "A person does not become an outlaw and lose 
ail rights by doing an illégal act." Mr. Justice Holmes, in Nat. Bank 
& Loan Co. v. Pétrie, 189 U. S. 423, 23 Sup. Ct. 512, 47 L. Ed. 879. 
"A man by committing a fraud does not become an outlaw and caput 
lupinum." Stofïela v. Nugent, 217 U. S. 499, 30 Sup. Ct. 600, 54 
L. Ed. 856, ■■ Even though the sole inducement and considération for 
the patent transfer were the expected benefits to be realized f rom the 
trust, yet -this does not avoid it. "In most cases the resuit complained 
of as springing from a tort is a contract, the contract is lawful, and 
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the tort goes on!y to the motives which led to its being made, as wheii 
it is induced by duress or fraud." Chattanooga Foundry v. Atlanta, 
203 U. S. 390, 397, 27 Sup. Ct. 65, 51 h- Ed. 241. 

The sole value of patent property résides in monopoly. Within 
certain limits this monopoly may be made to extend to nonpatentable 
property, as just decided bv the Suprême Court in Henry v. Dick, 
224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. ^, 176 O. G. 751. If 
the patentée attempts still îurther to extend his monopoly by occupy- 
ing unpatented territory, and thus brings himself within the civil and 
criminal provisions of the Sherman Act, he is amenable under that 
statute, but his property rights secured by the patent remain. He is 
not to be indirectly punished in an infringement suit for his breach 
of an independent statute. 

By the amendment now under considération, it is sought to bring 
the patent transfer within the Voight Case through the allégation that 
it was an essential part of the combination. If, in making a decree 
for infringement or in dismissing for want of it, it were necessary 
to give eiïect to an illégal trust, the Voight Case would apply. But 
a decree adjudging infringement would not do this. It would estab- 
lish title in complainant and infringement by défendant, and this 
without touching the question of illégal combination. That question 
the court is not compelled to décide. If a suit were brought directly 
upon the patent transfer, and the défense that it was an essential 
part of an unlawful trust were raised, then the court would be 
obliged to consider that question. The transfer could not in that event 
be upheld without sustaining also the trust, if one really existed. 
Not so hère. Ko one is before the court who bas any title or stand- 
ing to raise the question of trust or no trust, because the patent trans- 
fer is valid whether or not any unlawful combination in reality exists. 

A somewhal; analogous case is where the ovvner of property, or a 
claim to property, enters into a champertous agreement with his at- 
torney, the latter agreeing to pay the expense of litigation on condi- 
tion of sharing in the recovery. For a court to entertain the suit 
will inevitably give efïect to the champertous contract, yet that is no 
reason for dismissal. The plaintiff's title or claim does not corne 
through the unlawful bargain ; hence he is f ree to proceed. Boone 
V. Chiles, 10 Pet. 177, 9 L. Ed. 388; Burnes v. Scott, 117 U. S. 582, 
6 Sup. Ct. 865, 29 L. Ed. 991. 

The exceptions to the substituted amendment of the answer are 
sustained. 



In re STEINER et al. 
(District Court, S. D. New Yorli. February 2, 1912. On Eeargument, 

May 8, 1912.) 

1. Courts (§ 424*) — United States Cibcuit Courts— Continuance of Jubis- 
diction — contempt. 

Under Fédéral Judicial Code (Act March 3, 1911, e. 231, 3C Stat. 1169) 
§§ 299, 300, which provides that offenses comniitted In the Circuit Courts 
which were abolished may be pro.secuted and punished In the district 

*f or otber cases see same topic & i nvmbsb in Dec, & Am. Dige. 1907 ta date, & Rep'r Indexes 
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courts, the District Court has jurisdietion to punish for contempt com- 
mitted In the Cîircult Court under proceedings for punishment brought 
la the Circuit Court before it was abollsbed. 

[Ed. Note. — For otber cases, see Courts, Dec. Dlg. § 424.*] 

2. CoNTEMPT (§ 28*) — Dépenses— Ultimate Stjccess in Suit. 

It Is no défense to proceedings for contempt in making and presentlng 
false affldavlts and In disobeying an order requlring delivery of proper- 
ty that respondents ultimately succeeded in tbe suits in whicU tbe coa- 
tetnpt was committed. 

[Ed. Note. — For otber cases, see Gontempt, Dec. Dig. § 28.*] 

3. Patents (§ 316*) — Inpringement— Pendente Lite Ordees. 

In an action for infringement of a caméra patent, the court may Im- 
poiind infringlng caméras In defendant's possession or under their con- 
trol pendante lite. 

[Ed. Note.— For otber cases, see Patents, Dec. Dig. f 316.*] 

4. Gontempt (§ 55*) — Phoceedings to Punish— Procédure. 

Proceedings for contempt of court may be begun by warrant of at- 
tachment as well as by rule to show cause. 

[Ed. Note.— For other cases, see Gontempt, Dec. Dlg. ! 55.*] 

5. Gontempt (§ 13*) — Acts Constituting— Pkejubt. 

The fact that perjury Is a substantlve crime, and punlshable as such, 
does not prevent it from also constituting a contempt, punlshable under 
Rev. St. § 725 (U. S. Comp. St. 1901, p. 583), now Judlclal Code (Act 
Mareh 3, 1911, c. 231, 36 Stat. 1163} § 268. 

[Ed. Note. — For otber cases, see Contempt, Cent. Dlg. §§ 30-35 : Dec. 
Dig. § 13.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1489-1492 ; voL 
8, p. 7614.] 

6. Contempt (§ 13*) — Acts Constituting — Making and Présentation oï 

False Aïtidavit. 

Preparing, verifylng, and securlng the présentation of a false affldavlt, 
Intended to Influence the action of a court, constltutes an obstruction to 
the administration of justice, punlshable as a criminal contempt, under 
Eev. St. § 725 (U. S. Comp. St 1901, p. 583), now Judlclal Code (Act 
March 3, 1911, c. 231, 36 Stat. 1163) § 268. 

[Ed. Note. — For other cases, see Contempt, Cent. Dlg. §§ 30-35; Dec 
Dlg. § 13.*] 

Contempt proceedings against William Steiner and other s. On mo- 
tion to dismiss. Motion sustained. 

Tbls cause comes hère upon a hearlng on return of an attachment against 
William Steiner, Herbert L. Miles, Joseph R. Miles, Charles V. Henkle, and 
lieon Wagner. The acts chargea to bave been committed, and whlc-h It is 
contended constituted a contempt, are: 

(1) That each and ail of the flve persons above named swore to affldavlts 
whlch contalned statements materlal to Issues before the court which were 
false and known to them to be lalsç when they swore to them. 

(2) That four of thèse flve persons, being défendants, subsequently caused 
thèse affidavlts to be presented to the court in opposition to a motion, which 
was being heard In a suit against the Tankee Film Company and themselves. 

(3) That the same four persons disobeyed an order of the court which re- 
qùlred them to dellver to their counsel ail Infringing caméras in their pos- 
session or under their control, to be kept In the care and custody of sald 
counsel unused untU the furtber order of the court. 



«For otber casea see same topic & i Si\iu.BS& in Dec. & Aiu. Dlgs. 1907 to date, & Eep'r Indexes 
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Henry A. Wise, U. S. Atty., and J. Neville Boyle, Asst. U. S. Atty., 
for prosecution. 

Abram J. Rose, for respondents. 

LACOMBE, Circuit Judge (after stating the facts as above). Mo- 
tion is raade to dismiss the proceedings upon several grounds : 

[1] 1. That the alleged contempt was committed, if at ail, in the 
■Circuit Court, and thèse proceedings were begun in that court prior 
to December 31, 1911. It is contended that punishment therefor can- 
not be imposed by the District Court. Reliance is had upon author- 
ities, such as Ex parte Bradley, 74 U. S. 364, 19 L- Ed. 214, which 
hold that only the court whose authority is contemned bas the right 
to punish for the offense. 

When the judiciary act of March 3, 1911, abolished the Circuit 
Courts, it carefuUy undertook to préserve ail acts, rights, suits, and 
proceedings, and also to provide for the prosecution of ail offenses 
and for ail penalties, forfeitures, or liabilities incurred prior to the 
taking effect of the new act. Sections 299, 300. The relevant phrase 
of the latter section is : 

"AU offenses committed • * * may be prosecuted and punislied * * * 
in the District Courts, in tlie same manner and with tbe same effect as if 
this act liad not been passed." 

If the "act had not been passed," the Circuit Court would still be 
sitting in this district with power to punish for a contempt committed 
in such court. The plain meaning of the act is that for the purposes 
enumerated the District Court acts as if it were the Circuit Court, 
merely with its name changed. Touching ail pending matters the 
court is continuons ; it is one court only from the beginning of the 
proceeding to its conclusion. The situation is not such as we find in 
removed causes where a case is transferred from one court to an- 
other ; the original court still continuing in existence as a court in- 
dependent of the other. The proceeding and the court both pass over. 
Any construction such as that hère contended for would lead to the 
absurd resuit that ail the orders and decrees, injunctive or mandatory, 
of the old Circuit Court, were practically abrogated on January 1, 
1912, because, if such an order or decree cannot be enforced, it be- 
comes mère vvaste paper. Congress certainly did not contemplate sucii 
an absurd resuit, and there is nothing in the language of the sections 
which would require its acceptance. 

[2] 2. It is contended that the proceedings should be dismissed be- 
cause the défendants ultimately prevailed in the suits in which it is 
alleged that contempt was committed. This suggestion is not found 
persuasive. While an order stands, it should be obeyed, and the court 
which makes it should not be contemned. Appeal, not disobedience, 
is the remedy if a party thinks bis adversary is not entitled to the or- 
der. This is not a proceeding on the civil side, but an independent 
proceeding on the criminal side, of the court. 

3. That défendants bave concededly complied with the order di- 
recting the impounding of the caméras. 

Nothing of the sort is conceded. Some caméras were turned over 
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to counsel, but this proceeding is concerned with a certain other cam- 
éra which was never turned over, which it is alleged was an infring- 
ing machine, and about which it is alleged false statements were in- 
corporated in the affidavits. 

[3] 4. Because the court was without power to make an order 
pendente lite impounding the caméras. 

The converse is well-settled law in this circuit (Underwood Type- 
writer Company v. Elliott Fisher Company [C. C] 156 Fed. 588), 
and no authority is cited to support defendant's proposition. 

[4] 5. Because the proceedings should hâve been begun by rule 
to show cause, and not by warrant of attachment. It is manifest upon 
examination of the authorities cited by both sides that it is a matter 
of discrétion vi^ith the court which method it will follow in proceed- 
ings of this sort. 

[5] 6. Because the principal charge is that perjury was committed, 
and it is contended that perjury cannot constitute a contempt. Upon 
the argument it was suggested that the same act could not be punished 
twice. This suggestion is not found in the brief ; it is not persuasive. 
If by the same act two distinct offenses are committed, it is difficult 
to see why the penalty for each offense should not be imposed. If a 
person should commit an assault in the courtroom upon the marshal 
with a deadly weapon in order to effect the release of a prisoner while 
his trial was going on, he would be summarily committed for con- 
tempt; but such commitment would be no défense to a prosecution 
for assault with intent to kill. 

It is thought that perjury upon the witness stand in the présence of 
the court may well be considered a contempt. It is misbehavior of 
such a sort as "to obstruct the administration of justice." The New 
York authorities cited on the brief are not persuasive; the language 
of the State statute being différent from that of section 725, U. S. Rev. 
Stat. ([U. S. Comp. St. 1901, p. 583] now section 268, Judicial Code). 
There seems to be no good reason for confîning contempts to boister- 
ous disturbances in the courtroom. 

It is, however, essential that the offense be committed in the prés- 
ence of the court, and for that reason the présent prosecution for al- 
leged false swearing must fail. The testimony was not given on the 
witness stand, but was embodied in affidavits verified elsewhere, be- 
fore some notary public. 

Nor is it thought that the prosecution can be sustained on the 
theory that the subséquent présentation of affidavits known to contain 
false statements was in the présence of the court. That présentation 
was not made by the persons hère proceeded against, but by the coun- 
sel of some of them. It was not their personal act. In Chicago Di- 
rectory Company v. U. S. Directory Company (C. C.) 123 Fed. 194, 
the f abricated exhibit which the witness had prepared was brought by 
himself into the courtroom and by him presented to the court. 

Nor can the prosecution be sustained on the theory of a con- 
spiracy to obstruct the administration of justice by causing false af- 
fidavits to be presented. Such a conspiracy might constitute a con- 
tempt, but it certainly was not entered into in the courtroom. 
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Thèse conclusions dispose finally of the proceedings as to Wagner, 
and as to the others leave only the count charging disobedience of the 
order to turn over infringing caméras. It is understood that there 
is only one such caméra, which it is alleged was an infringing instru- 
ment, and which was not turned over. It is not known what testi- 
mony the United States attorney may hâve to show not only that this 
was an infringing caméra, but that it was within the control of the 
défendants so that they could turn it over. That officer will hâve to 
décide whether the testimony is sufficient to call for further proceed- 
ings on that branch of the case, now that the more serious charges 
hâve been disposed of by this décision. If he wishes to proceed fur- 
ther, a day will be fixed to suit engagements of counsel. 

On Reargument. 

Upon considération of the arguments presented at the rehearing, 
I am satisfied that there was error in the décision filed February 2, 
1912, holding that the varions acts complained of were not committed 
in the présence of the court, or so near thereto as to obstruct the ad- 
ministration of justice. The opinions cited — Ex parte Savin, 131 
U. S. 267, 9 Sup. Ct. 699, 33 L- Ed. 150, and Kirk v. U. S., 163 U. S. 
49, 16 Sup. Ct. 911, 41 L. Ed. 66 — are persuasive to a contrary con- 
clusion. There is no essential différence between "obstructing the 
administration of justice," by tampering with a juror or a witness, or 
by preparing, verifying, and securing the présentation of a false affi- 
davit, intended to influence the action of a court. 

The forrner order of dismissal, if it has been actually entered, is 
therefore vacated and set aside, and the motion to dismiss the pro- 
ceedings is denied. 

The cause will be taken up for hearing on Monday May 27tb, at 
10 :30 à. m. As there may be conflicting testimony, which will présent 
a question of fact as to what was or was not in fact done, there will 
be a jury in attendance, to whom there may be submitted such con- 
crète questions of fact as may at the time seem désirable. This does 
not mean that the whole case will be tried by the jury. The trial is 
one for the court, but the court is willing to hâve a jury décide which 
of two or more opposing witnesses is truthfully stating the facts. 

Since a panel is specially called for this date (May 27i:h), counsel 
for both sides must be prepared to go on when the case is called. 



THE PHILIP J. JIILLEE. 
(District Court, B. D. New York. March 13, 1012.) 

TOWAGE (§ 11*) LlABILlTY FOK InjURY TO ToW— PLACIXG AT DOCK. 

Ab owner, wlio sends a eoal barj^e to be unloaded at a place where 
she wlU be compelled to lie oti the bottoiu at low tide, assumes the risii 
Bf such inadvertent happening.s as are likely to occur froiii such use aud 
conditions ; while, on the other hand, the captaln of a towboat, who takes 
a barge to such a position, Is bouud to use judgment and reasonable care 

•For other cases see same topic & § numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in placing her. Evidence held Insufaclent to show that an Injury to a 
barge while so lying was due to any fault of the tug which towed lier 
there. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. 
DIg. § 11.*] 

In Admiralty. Suit by Asa Chappell, owner of the barge Adelia, 
against the steamboat Philip J. Miller. Decree for respondent. 

Martin A. Ryan, for libelant. 
Armstrong & Brown, for claimant. 

CHATFIELD, District Judge (orally at dose of case). As usual 
there are a good many facts that are not capable of dispute in this 
case. The Adelia, at the time the towing was undertaken, was not 
trinimed ; that is, while she drew 5 f eet 8 inches at the bow, she drew 
a little over 6 feet at the stern. The voyage was not attempted until 
she was lightened by pumping, and until it was évident that a proper 
trim could be obtained by removing some of the coal from the stern 
during the trip up the Sound. It is évident that, in the f ew days that 
they could wait, no better tide was likely to be obtained from the posi- 
tion of the moon; that is, they would hâve flood tide only in the 
afternoon, during daylight hours, for several days. It is évident, 
from the chart and from the draft of the tug and of the other 
boats, that between the time when the captains of the tug and the 
barg'e walked up the channel of the creek, and the time they started 
to take the boat in, 6 feet of water must hâve run into the creek, and 
it is also évident that that maximum depth continued for only a few 
moments. It is évident that the depth of water was about the same 
for the whole length of the channel, as the boat was grounding to 
about the same extent after starting in the creek until the tide began 
to run out. It is évident, from the captain's testimony and from the 
measurements taken by the men on the tug, that she drew a little less 
than 6 feet at the bilges, and there seems to be room enough in the 
channel so that even a boat 96 feet long and 17 feet 6 inches wide 
should pass up the channel without striking. There was not any ob- 
ligation upon the tug captain to make a measurement of the barge ; 
but, in so far as he did make measurements, he was bound to do it 
properly, and to use proper judgment in drawing conclusions there- 
from. 

The testimony shows that the captain of the barge considered her 
to be flat-bottomed, and that his représentation as to the draft of the 
barge was (and would hâve been, even if questioned at length) that her 
draft was as great at the bilge as at the keel. It is apparent from the 
testimony that her actual draft was more than 6 feet at the keel, 
whether that be due to the shipbuilding methods in Northern waters, 
or whether it be due to some defect or sag in her structure. But, 
whatever be the f act as to that, the obligation rested on the tug cap- 
tain to use good seamanship and navigation in handling the boat, to 
use proper judgment in determining whether or not he could take the 
boat in and land her safely at the berth at that condition of the tide, 

•For other cases see same topio & S ncmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and to see that she was not placed in any position that was hazardous 
in anything that he did. 

It appears, also, that the boat was to be left alongside of the wharf 
in the mud waiting for the unloading, and that no neghgence is charge- 
able because the captain of the tug assumed that, if she was in a 
proper berth, she would be safe on the mud in the creek. So far as 
her abihty to stand what she was expected to undergo at the wharf 
is concerned, the tug is not responsible for the resuit. 

The testimony that a Ladew tug and barge passed down, and that 
the Miller worked over to starboard, so that the Ladew tug could get 
by in the channel, makes it apparent that if there were any irregu- 
larity or différence in level on the starboard side of the channel, and 
if the barge had hung at that point, it would not hâve been the barge's 
fault if she had been twisted. 

But the testimony also shows that she was moved after the Ladew 
tug went by, that she did not hang upon the bank at that point, so as 
to prevent the captain of the tug from shiftinsf her furtl'er alon--' and 
into a position in the center of the channel. Apparently the conditions 
were such that the boat could be kept in the channel, and the burden 
was on the tug to leave her in a position where she could lie on an 
even keel. No reason why he did not do so has appeared, and much 
testimony that she was in this position has been presented. 

It seems to the court that the only question of fault that has been 
suggested against the tug is that the captain misjude;ed, or did not 
correctly estimate, the exact position of the boat at the time that he 
was proceeding after the Ladew tug went down the channel. 

Now, as to the condition of the boat and the manner in which the 
accident occurred, it is apparent that the injury from which the leak- 
ing occurred was inflicted at the low tide, upon the night after the 
boat was taken into the creek. The testimony of the witnesses agrées 
that she was filled with water at the next high tide. The testimony 
of the boat's captain is to the effect that certain timbers were broken 
and other damage resulted at succeeding tides. There is testimony 
as to certain holes caused by suction, and changes in the level of the 
creek bottom around the boat; but there is no évidence of any sub- 
stantial bank or unusual cause of strain, and the injuries that were 
received at the subséquent tides are merely a conséquence of the boat 
remaining in the position in which she sank from the original cause, 
The occurrence upon the first low tide is the only one we hâve to do 
with hère. 

The testimony seems to show that the bilge log was broken on the 
starboard side forward, and the side planks were weak at the point 
of the break; but in view of the location of the twist, and the évi- 
dence that ail of the pressure was away from the starboard side, it is 
impossible to hold that the injury to the bilge log could bave occurred 
simply from the pressure of the coal. It seems to the court that the 
évidence shows the contrary; that the unevenness in the bottom of 
the boat, whether it be from the manner of construction, or from her 
condition, coupled with some inequality in the bed of the creek, caused 
such a wrench that a leak was sprung at the bilge log; that the in- 
195 F.— 20 
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juries occurred from the pressure and strain after the boat filled with 
water, as the tide came in again, and that such an injury might hâve 
happened at the dock, or in any other position; that the testimony 
does not show that the boat was out of the channel to such an extent 
that it should be held the resuit of bad, negUgent towage ; nor can the 
court see how it can hold the tug responsible for not picking out a 
better berth under water to préserve the délicate conditions that seem 
to hâve been necessary to be continued in order to protect the barge. 

If it were possible to adopt some rule with référence to thèse short 
mud voyages, landing barges at docks around the port of New York, 
so as to throw responsibility upon one party or the other, I should 
very gladly do it. It seems to me that, if a man sends a barge to such 
a locality, he assumes the risk of such inadvertent happenings as are 
likely to occur from the use to which the barge is put, and that, in 
the same way, captains of towboats, taking barges in such positions, 
ought to be made to assume more risk than to always put a boat in 
the mud and trust to luck. But, as the case stands, I do not see that 
there was any négligent towage. I feel that the chance of getting a 
boat into that position safely, on such a short tide, was enough of a 
hazard, however, so that I shall not allow costs in the case against 
the owner of the boat. 

Libel dismissed, without costs, on the ground that no négligent tow- 
age is shown. 



UNITED STATES ex rel. JAMES B. CLOW & SONS et al. v. ILLINOIEi 

SUUKTY CO. et al. 

(District Court, N. D. Illinois, E. D. .Aprll 9, 1912.) 

No. 30,486. 

United States (§• 67*) — ^^Publio Improvements— Contbactor's Bond— Ac- 
cbual oip cause of action. 

Act Feb. 24, 1905, c. 778, 33 Stat*. 811 (U. S. Comp. St. Supp. 1909, p. 
948), which provides that, if no suit is brought on a fédéral contractor's 
bond of the United States within six months from the completion and 
final settlement of the contract, any creditors for whose benefit the bond 
was talien înay sue thereon in the name of the United States, provided 
the suit shall not be commenced until after the complète performance of 
the contract and final settlement thereof, gives to a subeoutractor of a 
contracter of public work the right to sue six months after the worli 
is completed and settled for, without regard to guaranties or stipulations 
by the con'tractor for repairs, and the réservation by the government of 
a siiecifled sum for one year after the completion and acceptanee of the 
work. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Oig. § 67.*] 

Proceeding by the United States, on the relation of James B. Clow 
& Sons and others, against the Illinois Surety Company and another. 
Demurrer to colT^plaint overruled. 

•For other dàsea B«e same tojtic & | number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Wyeth & Smith, for plaintif?. 

Knapp & Campbell, Holt, Wheeler & Sidley, and Ralph E. Church, 
for intervening subcontractors. 

Hopkins, Pefifers & Hopkins, for défendant Illinois Surety Co. 
W. N. Horner, for défendant Schott. 

SANBORN, District Judge. This is an action at law on défend- 
ants' bond dated August 3, 1908, given to secure performance of a 
contract between Schott and the United States, for putting a heating 
System into the Naval Training Station near North Chicago, 111., and 
to make prompt paymerit for labor and materials supplied by sub- 
contractors. It is brought under Act Feb. 24, 1905, c. 778, 33 Stat. 
811 (U. S. Comp. Stat. Supp. 1909, p. 948), the material provisions 
of which are stated in Stitzer v. United States, 182 Fed. 513, 105 C. 
C. A. 51. See, also, United States v.'Winkler (C. C.) 162 Fed. 397. 
The relator, Clow & Sons, a corporation, and others, were subcon- 
tractors of Schott. Défendant surety demurred on the ground that 
the suit is prematurely brought before any cause of action arose. 

It is provided by the statute that any subcontractor furnishing labor 
or materials for any public building or work, or for repairs on any 
public building or public work, may intervene in any suit by the 
United States on the contractor's bond, and bave his rights adjudi- 
cated, and judgment rendered thereon, subject to any priority of the 
United States. If no suit is brought by the United States within 
six months from the completion and final settlement of the contract, 
the subcontractor may sue on the bond in the name of the United 
States, for his use and benefit, against the contracter and his sure- 
ties, and prosecute the action to final judgment and exécution ; but 
such suit is not to be commenced until after complète performance 
of the contract and final settlement thereof, and shall be commenced 
within one year after the performance and final settlement of the 
contract. 

By the déclaration it is alleged that the contract was made July 
30, 1908, and performance and final settlement February 11, 1911; 
that S per centum of the contract price was reserved to the United 
States, to be paid at the expiration of a year from completion and 
acceptance, Schott agreeing in the contract that, should he fail to 
make necessary repairs on the work, the same might be donc by the 
government at his expense. No suit was brought by the government, 
so the intervention clause of the statute does not apply. Seven 
months after "performance * * * and completion and final set- 
tlement" this suit was brought, being about the middle of the one 
year period for holding the 5 per cent, réservation. Défendants now 
claim that complète performance and final settlement had not been 
made when suit was brought. Their contention is that no final set- 
tlement, nor even full performance, could be made until February 11, 
1912, upon which the government would hâve until August 11, 1912, 
to bring suit, and in default thereof subcontractors might then sue 
up to February 11, 1913. Certain provisions of the contract are re- 



308 195 FEDERAL REPORTER 

ferred to as bearing on the question of construction presented, whîcH 
f oUow : 

"Thls contract, of two parts, made and concluded tlilg 30th day of July, 
1908, by and between W. H. Sehott, a citizen of the state of Illinois, having 
an office at No. 125 Monroe street, Chicago, Illinois, party of the first part, 
and the United States, represented by the Secretary of the Navy, party of 
the second part, witnesseth: 

"That for and in considération of the payments to be made as hereinafter 
specified the party of the first part, for himself and his helrs, executors and 
administrators, hereby covenants and agrées to and with the party of the 
second part as folio ws, that is to say: 

"First. The party of the first part wlU, at his own rlsk and expense, con- 
struct, provide, and install, at the U. S. Naval Tràlnlng Station, Great Lakes, 
North Chicago, Illinois, heating and electrlcal distribution mains and concrète 
tunnel, f urnlshing ail the necessary materials, labor, tools and appliances , 
therefor, and will complète the same la ail respects wlthin six (6) calendar 
months from the date of this contract, ail in conformity with the plans and 
spécifications for said vfork, with the modifications thereof contemplated by 
paragraphs d, e, and g, of the addenda to said spécifications ; which sald 
plans and spécifications, Including addenda to the latter, hereto appended, 
shall be deemed and taken as forming a part of this contract, with the llke 
opération and effect as If they were lucorporated herein." 

Spécifications material to be considered are contained in the con- 
tract as f ollows : 

"39. Payments. — Payments will be made by the Navy Department monthly 
upon public bills, based on monthly estimâtes and the schedule of unit priées 
above described, certifled by the officer in charge and approved by the Com- 
mandant and the Chief of the Bureau of Navigation. Ten per cent, of the 
amount of each monthly estimate wlU be withheld until the completlon and 
aceeptance of the work. One-half the amount of the réservations thus with- 
held will then be paid upon public bills certifled and approved as above, the 
remaining one-half of sald réservations to be so pald at the expiration of 
one year from the tlme of the completion and aceeptance of the work, sub- 
ject, however, to the provisions of paragraph 56 of thèse spécifications. 

"40. AU warrants for payments under the contract shall be made payable 
to the contractor or his order at such navy pay office as the party of the 
second part may designate. Before final payment under the contract, and as 
a condition précèdent to such payment, the contractor shall exécute and de- 
liver to the party of the second part a full and final release to the United 
States, in such ténor and form as shall be approved by the Secretary of the 
Navy, of ail clalms of any kind or description under or by virtue of the con- 
tract. 

"41. The monthly payments on the work durlng its progress shall not be 
considered or understood to be a final aceeptance of the work in question, 
and any work or material which is of an inferior quality, or proves unsatls- 
factory in any respect, at any tlme, shall be rejeeted and replaced by the 
contractor to the satisfaction of the officer in charge of the work, notwith- 
standlng that payments hâve been made upon such work or material." 

"45. Guaranty. — The contractor shall guarantee ail work and materials 
and keep same In perfect repair and condition for a perlod of one year after 
the completion and aceeptance, unless hereinafter, or in the contract, other- 
wlse stipulated. Defects of any kind appearing during that perlod must be 
made good by the contractor at his expense when called upon to do so, and 
ail to the entire satisfaction of the Commandant. AU work must be in per- 
fect condition at the end of the perlod above named." 

"56. Réservation. — One-half of the 10 per cent, réservation hereinbefore 
provided to be made on ail payments will be held for a perlod of one year 
after the completion and aceeptance of the work. And the contractor agrées 
that should he fail to make necessary repairs the same may be done by the 
Government at his expense." 
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It will be seen the contract uses the terms "completion and ac- 
ceptance of the work" as determining the time of payment of the 
one-half of the ten per cent, réservation from monthly payments, 
while the language of the statute in fixing time of suit is, "Complète 
performance of said contract and final settlement thereof." Is the 
statute to be construed to mean the time when the heating plant is 
completed and turned over to the naval officers, or the time when 
every contract stipulation is finally performed? For instance, sup- 
pose the Secretary of the Navy inserts a provision that the contracter 
shall make repairs for ten years instead of one, must the government 
wait ten years, and the subcontractor nearly eleven, before bringing 
suit? Or does the statute merely refer to the time of completion and 
finally ascertaining the amount due? 

In construing the statute referred to libéral rules hâve been ap- 
plied. It was held in United States ex rel. Hill v. American Surety 
Co., 200 U. S. 197, 26 Sup. Ct. 168, 50 L. Ed. 437, that the Act of 
1894, of which that of 1905 is an amendment, extends to a subcon- 
tractor of a subcontractor; also, that the liability of a surety cor- 
poration, which furnishes indemnity for a money premium, is not 
stricti juris. The same construction was given the Act of 1905 in 
Mankin v. United States, 215 U. S. 533, 30 Sup. Ct. 174, 54 L. Ed. 
315, notwithstanding some language inconsistent with such construc- 
tion. And in Title Guaranty Co. v. Crâne Co., 219 U. S. 24, 31 Sup. 
Ct. 140, 55 L. Ed. 72, it was decided that a ship is within the stat- 
ute as a public work. Another principle of construction is applied 
in the Hill Case, which seems applicable hère. That is that "a thing 
which is within the intention of the makers of the statute is as much 
within the statute as if it were within the letter." I think the true 
intent and purpose of the act of 1905 are to give an action to the 
government as soon as the public work is completed and settled for, 
without regard to guaranties or stipulations for repairs, and to the 
subcontractor six months later. The statute and the bond itself se- 
cure "prompt payment," which they could not do if no suit could be 
brought until ail collatéral covenants were performed. 

Demurrer overruled. 



L'HOMMEDIEU et al. v. PENNSYLVANIA R. CO. 

(District Court, E. D. New York. March 19, 1912.) 

Salvage (§§ 31, 38, 10*) — Salvage Service— JIoving Vessel fbom Vicinitt 

OE FiBE. 

The movlng of a float, moored in the vicinity of a fire which consuined 
property on a pier and spread to a number of vessels and lasted ail 
night notwithstanding the continuons work of lire boats and tugs, held 
to constitute a salvage service which entltled the vessel performing the 
service to an award of 10 per cent, of the value of the float, to be 
equally divided between the owners and crew. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 75-77, 93-102, 
18-20; Dec. Dig. §i 31, 38, 10.* 

Salvage awards in fédéral courts, see note to The Lamington, 30 C. C. 
A. 280.] 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit by Samuel L'Hommedieu and Henry Crew, as 
owners of the Guiding Star, against the Pennsylvania Railroad Com- 
pany. Decree for libelants. 

Foley & Martin, for libelants. 

Burlingham, Montgomery & Beecher, for respondents. 

CHATFIElvD, District Judge (orally at close of trial). The first 
question presented in the case was raised upon the allégations of the 
pleadings. The libelants alleged that other tugs at the fire were un- 
willing to take the risk of going in to save No. 31. This has not been 
substantiated, but the libel does not suggest ( as has been intimated) 
that the other tugs were hestitating to save the boats that they were 
working on. When, however, we turn to the respondents' pleadings, 
which allège that the city fire department responded and with the aid 
of a number of tugs kept the fire from spreading ; that the fire at no 
time approached nearer than 300 feet from No. Sl's berth; that the 
watchman in charge of No. 31 went ashore to téléphone that there was 
a fire, but that the office had already been notified and the Wilmington 
despatched to the rescue ; that a tug removed the barge that lay be- 
tween No. 31 and the pier and threw oflf ail the lines on the float ex- 
cept one to await the coming of respondents' tug.; that shortly after- 
ward, before the floatman could return to No. 31, the Guiding Star 
entered the slip, and without any request or authority, and without 
any necessity, eut the lines and towed No. 31 out into the stream; 
that No. 31 was in no immédiate danger, for there were a number 
of tugs ready and willing to tow No. 31 into the stream, while the 
Wilmington arrived within 20 minutes from the outbreak of the fire ; 
that it was not difficult at any time to enter the slip where No. 31 
lay, as it was very wide and other tugs did enter without danger — I 
think it is apparent that the information and point of view from 
which the answer was drawn are very différent from the situation 
that existed according to the testimony. 

The testimony of the respondents shows that the boat rescued was 
moored within 50 feet of where tug No. 10 worked ail night pouring 
water on the fire, and where she had occasion to hâve water played 
upon her own structure to keep that from catching on fire. This is 
much less than 300 feet. The watchman was not on No. 31. The 
Hnes were not cast off by a tug, but by the captain of the No. 8 barge, 
who was getting his own boat out of what he considered danger. The 
Wilmington, under the circumstances, not knowing that No. 31 was 
there, could hardly hâve found her up the creek beyond the smoke and 
fire, and where ail the other tugs now think she did not need as- 
sistance. 

With a fire of this nature, which took the fire department and the 
tugboats ail night and some of the department until Monday (the fire 
occurring at 6 o'clock Saturday night) to get the fire out, it can hard- 
ly be said that the fire, which seems to hâve started at the slip and 
not in the building, did not "spread" and was not "dangerous," al- 
though it was ultimately confined to the corrugated iron building. 
The testimony shows plainly that the first fire originated at the sur- 
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face of the water on the south side of the pier at Twelfth street, East 
River, upon which this corrugated iron building is located. A tug-, the 
Defender, and an oil barge, No. 53, caught fire so rapidly that the 
crew of the tug could not get her out into the stream, even though 
steam was up, and then thèse fiâmes spread to the pier and broke 
through the corrugated iron building so quickly that the tug, No. 4, 
at the outer end of the dock, caught on fire, although the watchman 
went around immediately to give warning, and although the Guiding 
Star arrived there within a very few moments and attempted to take 
her away; the fiâmes interfering even with that. The fiâmes worifed 
through the corrugated iron building so as to set fire to barge No. 
54 before that could be taken away by the Standard Oil tugs, who 
were there according to rule to save the floating property before they 
began to play on the fire. The Standard Oil tug No. 9, assisted by 
No. 10 and under streams of water from No. 10, finally removed 
barge No. 54, in which the M. Moran helped before No. 54 was en- 
tirely out of the slip. The fire and smoke swept out over the creek 
on the north side of this pier so that the captain of tug No. 10 thought 
it was dangerous to take No. 31 out of the slip; and, under those 
circumstances, the possibility that the Wilmington would hâve gone 
in and rescued a fioat, which she did not know about, is not only 
slight, but the probabilities are against her doing anything of the sort. 

As to No. 10, she was in a position where she could hâve taken out 
either the barge or fioat, but her captain assumed that they were not 
in danger at that time, and that no more floating property had to be 
saved first. He went at the fire immediately and certainly performed 
excellent service, sticking close to the fire and working at it with Unes 
of hose and the stationary nozzle. His judgment from that time on, 
as to whether he would better stick to the fire or stop and take the 
boat out, is not persuasive as to the propriety of saving the barges. If 
the fire had lasted only a few moments, the judgment of the captain 
of No. 10 would hâve been vindicated. If the risk had been termi- 
nated in a few minutes, the salvage award would hâve to be very 
small. But when a fire lasted ail night at that précise point, and de- 
stroyed as much property and as many beats as this fire did, and when 
it required that amount of fighting to confine it to a building, so that 
it could not spread to oil tanks immediately adjacent, there was in the 
opinion of the court a salvage service rendered to ail boats in the 
immédiate vicinity, and to which the danger might hâve spread. 

The testimony shows that the captain of No. 10 was correct in the 
sensé that the beats might hâve been protected where they were, but 
the province of the court in allowing salvage is not to act as an Insur- 
ance Company in adjusting damage and to décide whether or not the 
risk developed into a less, but it is to détermine whether or not peeple 
ought to be encouraged to anticipate the risk and avoid the possi- 
bility of loss at a time when a loss has net yet eccurred, but is ap- 
parently possible and can be successfully avoided by the act of rescue» 

The value of the property is over $8,500. It is apparent that fioat 
No. 31 was not as inflammable as the oil barges or boats which had 
anything connected with the oil traffic on board, but its cargo was 
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wood and .certainly would hâve burned easily. Float No. 31 evident- 
ly swung out into the stream somewhat, so that when the captain of 
barge No. 8 pulled around the stern of No. 31, he succeeded in get- 
ting his boat, with the help of the tide, across to the Quay street side. 
The position of No. 31 must hâve been such that as viewed from 
any place out in the sHp she would seem to hâve been well across 
toward Quay street, yet at that condition of the tide it would hâve 
been easy for the tug to hâve swung around her stern in the space 
called the "Hook" at the Quay street dock, and to run up along the 
starboard side of the float, as her captain says he did. 

^he testimony as to other matters, the présence of the boats in 
their slips, and their relative positions at différent times, does not 
afifect the question any further than I hâve already indicated. 

I think an award of 10 per cent, or $850 is adéquate, and a decree 
may be had for that amount, one-half to go to the crew, who deserve 
that much in this case. 



THE HENRY B. SMITH. 
(District Court, W. D. New York. March 30, 1912.) 

ADMIKALTT (§ 1*) — RlQHT OF ACTION FOE PERSONAL INJURIES— SUIT IN REM— 

Effect of State Statute. 

A rlght of action for the recovery of damages for Personal injuries 
not resulting in deatli, arlsing out of a maritime tort, dei)ends upon the 
maritime law, which cannot be enlarged by a state statute to give a right 
of action In rein. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 1-17; Dec. 
Dig. § 1.* 

Jurisdlction In admiralty of torts, see note to Campbell v. H. Hackfeld 
& Co., 62 C. 0. A. 279.] 

In Admiralty. Suit by John F. Carberry against the steamer Henry 
B. Smith; the Acme Transit Company, claimant. On exceptions to 
libel. Exceptions sustained. 

Hamilton Ward, for libelant. 

Goulder, Day, W'hite, Garry & Duncan, for respondent. 

HAZEL, District Judge. The maritime law, which the libelant in- 
vokes, cannot be altered, modified, or changed by state enactment. 
The right of action arising out of maritime tort, relating to the re- 
covery of damages for personal injuries, dépends upon the maritime 
law, which has been adopted by the laws and usages of the country. 
The Lottawanna, 21 Wall. 588, 22 L. Ed. 654. There is, moreover, no 
maritime lien by the statutes of this state to support this proceeding 
in rem, and I am constrained to hold that in an action for personal 
injuries the Employer's Liability Act of the state has no application. 
Rights of action in admiralty are sui generis, and controlled by the 
maritime law, save in case of death, wherein the states, by législative 
enactments, hâve created liens and rights of action which are not in- 
consistent with the maritime law. 

•For other cases see same toplc & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Trauffler v. D. & C. Navigation Co. (D. C.) 181 Fed. 256, a pro- 
ceeding in rem to recover damages by virtue of the state statutes for 
death, this court said that by analogy a master who bas sole charge of 
the navigation of a tug "peculiarly exercises the principal duties of su- 
perintendence," and it was therefore held in that case that the master's 
négligence was attributable to the tug. In support of the analogy 
the court cited The Hamilton, 146 Fed. 724, 11 C. C. A. 150, affirmed 
207 U. S. 398, 28 Sup. Ct. 133, 52 L. Ed. 264. But there is no case 
which goes so far as to hold that the Législature of the state may modi- 
fy, alter, or change the maritime law to the extent of enforcing a stat- 
ute relating to proceedings in rem for personal injuries; and in the 
absence of controlling précèdent I am disinclined to enlarge or expand 
the principles by which maritime torts are governed, 

The exceptions are sustained. 



STROUT V. UNITED SHOE MACHINERT CO. et aL 

(District Court, D. Massachusetts. Marcli 30, 1912.) 

No. 203 (C. C. 855). 

1. Monopolies (§ 28*) — Actions fob Damages by Combinations— Pleadings 

— Sufficienct. 

A déclaration, which allèges that défendant corporation was formed 
to suppress compétition in shoe raaehinery, that, in pursuance of tU© 
plan, it and its offlcers, codefendants, acted in Combination and con- 
spiracy in restraint of plaintiCf's trade, that the trade to be restraiiied 
wus Interstate, that enunierated things were done by the corporation 
and its offlcers to attain sueh restraint of plaintiff's trade, that thereby 
compétition was destroyed and the monopoly of the corporation sus- 
tained, and that plaintiff's property and business were injured thereby, 
States a cause of action under Sherumn Anti-ïrust Act, Aet Gong. July 
2, 1S90, c. 647, § 7, 26 Stat. 210 (U. S. Comp. St. 1901, p. 3202), authorlz- 
Ing any person injured in his business or property by any person or cor- 
poration, by reason of anything forbidden in the act, to sue therefor in 
the fédéral Circuit Court in the district in which défendant résides or 
is found. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
I 28.*] 

2. Pleading (§ 17*) — JuKisDicTioN— Fbdeeal Couets— Pleadings. 

Where the question relates to the jurisdiction of fédéral courts under 
a fédéral statute, the averments of the pleadings purportlng to give 
jurisdiction must be positive, and argumentative inferences are insuffi- 
cient. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 38, 41, 350; 
Dec. Dig. § 17.*] 

8. MoNopoLiEs (§ 28*) — Civil Actions— Statutes. 

The remedv given by the Sherman Anti-Trust Act (Aet Cong. July 2, 
1890, c 647, § 7, 26 Stat. 210 [U. S. Comp. St. 1901, p. 3202]), authorizing 
an action for threefold damages, sustained by any person injured in 
conséquence of any act forbidden or declared to be unlawful by the act, 
Is a civil remedy for private injury, compensatory in its purpose and 
efCect, and the threefold damages recoverable are exemplary damages. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
§ 28.*] 

•For other cases see same topic & S numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Courts (| 264*) — Eight to Sue— Jueisdiction. 

A mère chancery reeeiver, having no tltle to the assets or to the 
clalm sued on, cannot malntaln an action in the fédéral courts in a 
jurlsdlction otlier than that in whieh he was appointed. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. § 801 ; Dec. Dig. S 
264.* 

Actions by or against recelvers of fédéral courts, see note to J. I. 
Case Plow Works v. Finks, 26 C. C. A. 49.] 

5. Corporations (§ 560*) — Riqht to Sue— Jubisdiction. 

A reeeiver of a corporation who is a successor In tltle of the corpora- 
tion may sue la a foreign jurlsdlction. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 2253-2260, 
2262 ; Dec. Dig. I 560.*] 

6. Corporations (§ 560*) — Trustées on Dissolution— Powers. 

A trustée of a Matue corporation, appointed in proceedings for the dis- 
solution of the corporation under Rev. St. Me. c. 47, §§ 77-Sl, 89, pro- 
Tldlng for the dissolution of corporations and the appolntment of trus- 
tées, is vested by opération of law with the tltle of the dlssolved cor- 
poration, and he has capaclty to sue in a foreign jurisdletion. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2253-2260, 
2262; Dec. Dig. § 560.*] 

7. Corporations (| 560*) — Dissolution— Trustées— Power to Sue. 

The power of a trustée of a Maine corporation, appointed under Rev. 
St. Me. c. 47, |§ 77-81, 89, in proceedings for the dissolution of the cor- 
poration, is not afCected by the provision giving dlssolved corporation» 
existence for three years to prosecute and défend sults, and he niay 
prosecute suits after the expiration of the three years. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2253-2260, 
2262 ; Dec. Dig. § 560.*] 

At Law. Action by Charles A. Strout, trustée of the Goddu Sons 
Métal Fastening Company, against the United Shoe Machinery Com- 
pany and others. Motion to dismiss denied, and plea in abatement 
overruled. 

Whipple, Sears & Ogden and Dunbar & Rackemann, for plaintiff. 
Coolidge & Hight, W. H. Coolidge, and C. A. Hight, specially, for 
défendants. 

HALE, District Judge. This case now cornes before the court upon 
the United Shoe Machinery Company's motion to dismiss, because it 
appears upon the face of the record that the court has no jurisdiction; 
and upon the plea in abatement of ail the défendants, raising the con- 
tention that the plaintiff is without capacity to sue in this jurisdiction. 

[1] 1. In the motion to dismiss, the United Shoe Machinery Com- 
pany urges that the court has no jurisdiction of the case, for the rea- 
son, appearing upon the face of the record, that the plaintiff is a citi- 
zen of the state of Maine, and the United Shoe Machinery Company, 
défendant, is a corporation organized and existing under the laws of 
the State of New Jersey ; and neither the plaintiff nor défendant is a 
citizen of the state of Massachusetts. 

The writ shows that the plaintiff is "Charles A. Strout, as he is the 
duly appo inted trustée of the Goddu Sons Métal Fastening Company, 

•For other cases see same topic & | numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inâexe» 
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and a citizen of the state of Maine." The défendants are described 
in the writ as follows: 

"United Shoe Machinery Company, a corporation duly organized under 
the laws of the state of New Jersey, and a citizen of the state of New Jer- 
sey, having an office and its principal place of business in Boston, In tlie 
commonwealth of Massachusetts, and fouod in the district of Massachusetts. 

"Sldney \V. Winslow, of Orléans In the coimty of Barnstable, common- 
wealth of Massachusetts. 

"George W. Brown and Edward P. Hurd, both of Newton In the county of 
Mlddlesex, commonwealth of Massachusetts. 

"Said Winslow, Brown, and Hurd belng severally citizens of the common- 
wealth of Massachusetts, in the district of Massachusetts." 

The amount of damages claimed is $2,000,000. 

The court, then, has before it a citizen of Maine suing a citizen of 
New Jersey in a civil action, brought in the Circuit Court of the 
United States for the District of Massachusetts. The obvions con- 
tention is raised by défendant that in any ordinary civil action a citi- 
zen of New Jersey cannot be called to answer a suit by a citizen of 
the state of Maine in the United States Court for the District of 
Massachusetts. The plaintifï does not controvert this suggestion, but 
says that the action is brought under the Sherman Anti-Trust Statute, 
the Act of July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, 
p. 3200), and that the déclaration clearly présents a cause of action 
under section 7 of that act, which provides as follows : 

"Any person who shall be injured in his business or property by any other 
person or corporation by reasoh of anything forbldden or declared to be un- 
lawful by this act niay sue therefor in any Circuit Court of the United 
States in the district In which the défendant résides or is found, without 
respect to the amount in eontroversy, and shall recover three-fold the dam- 
ages by hlm sustained, and the costs of suit, including a reasonable attorney's 
fee." 

It will be seen that, under this section, without respect to the 
amount in eontroversy, such action may be brought in the district in 
which the défendant résides or is found. And it is not denied that 
the défendants in the case at bar are found in the district of Massa- 
chusetts. It is contended, however, that the déclaration does not 
clearly show that the action is brought under the Sherman Anti-Trust 
Act ; that it does not sufficiently appear by the writ and déclaration 
that the case is confined to an action under this statute ; that there- 
fore the jurisdiction of the court does not afifirmatively appear; and 
that, where threefold damages are sought by virtue of the statute, the 
déclaration must state a case clearly and unequivocally authorized by 
the law. The substance of the déclaration is stated sufhciently for 
the purposes of this case in the summary given by the défendant, as 
follows : 

"That the Goddu Sons Métal Fastening Company was organized under the 
laws of the state of Maine as a corporation in 1S97, for the purpose of nian- 
ufacturing and dealiiig lu shoe machinery. That it acquired certain patents 
pertalning to shoe machinery, and niade préparation to place on the market 
throughout the United States machines eonstrueted under its patents. ïhat 
the défendant the United Shoe Jlachinery Company was organized on Feb- 
ruary 7, 1899, under the laws of the state of New Jersey. That slnee its 
organization it has been engaged in the manufacture of, and dealing in, shoe 
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machlnery throughout the Unitefl States and in foreign eountries. That 
upon the organizatlon of the United Shoe Machinery Company, the défend- 
ant Winslow became, and ever siuce has continued to be, its président, a 
director, and member of the executive committee. That the défendant Brown 
became its treasurer, a director, and member of the executive committee, and 
the défendant Hurd became assistant treasurer, a director, and member of 
the executive committee. That thèse individual défendants down to the 
présent tlme hâve continued to exercise the management and control of the 
business aflfairs of the corporation. 

"That the United Shoe Machinery Company was formed with the idea 
of suppressing and ellminatlng compétition. That shortly after the forma- 
tion of the Company, the Individual défendants, or some of them, entered 
into negotiations with certain stockbolders of the Goddu Sons Métal Fas- 
tening Company for the purchase of their stock by the United Shoe Ma- 
chinery Company. That as a resuit of the negotiations the United Shoe 
Machinery Company purchased a majority of the stock of the Goddu Com- 
pany, thereby acquirlng control and management of the corporation. That 
the United Shoe Machinery Company caused to be elected as officers of the 
Goddu Company its ov^n président, the défendant Winslow, as président of 
the Goddu Company ; its own treasurer, the défendant Brown, as treasurer 
of the Goddu Company; and a part of its own directors, including the de- 
fendant Hurd, as the entire board of directors of the Goddu Company. That 
the persons so elected hâve continued to be the officers of the Goddu Com- 
pany. That 1q pursuance of the plan and purpose to suppress and elimluate 
compétition, and to support and protect the monopoly of the United Shoe 
Machinery Company, the United Shoe Machinery Company and the individu- 
al défendants, in eombination and conspiracy in restralnt of trade and com- 
merce among the several states and with foreign nations, hâve controlled the 
management of the Goddu Company, not for the purpose of carrylng on and 
developing the business of said company, but for the purpose of preventing 
the said company from dolng business, thereby destroylng the compétition 
of said company. That they hâve declined to cause the company to make 
any use of its patents, or permit it to do business, and hâve continuously 
prevented it from engaging in business so that the assets of the company 
hâve remalned idle and become wasted, and the patents and patent rights 
are about to expire and hâve become practically worthless. That by thèse 
means the plan of the United Shoe Machinery Company and the individual 
défendants has been efCected and accomplished, ta that the compétition of 
the Goddu Company has been destroyed and the monopoly of the United 
Shoe Machinery Company sustained. That thereby the Goddu Company has 
been greatly injured in its business and property, in that its patents, patent 
rights, and other assets hâve been rendered worthless. Wherefore the plaiu- 
tiff is entitled to recover from the défendant tlireefold the damages by hlm 
sustained, and also the costs of this suit, including a reasonablc attorney's 
fee." 

It is contended that this is not a déclaration unmistakably under 
the Sherman Act ; that this act is not referred to ; and the presumption 
is that the cause is without the jurisdiction of the fédéral courts, un- 
less the contrary affirmatively appears; but that the case must be 
treated as one based upon diversity of citizenship ; and that therefore 
it must be dismissed as to the United Shbe Machinery Company. 
Upon examination of the déclaration, it is found that there is not a 
Word in it expressly stating that the action is brought under the 
Sherman Anti-Trust Act. There is no mention of the act, or référ- 
ence to it, in distinct terms. It is not even stated that the défendant 
became liable by force of the act. But it does appear from the déclara- 
tion that the défendant company was formed with the plan of sup- 
pressing compétition, and of maintaining a monopoly of the shoe ma- 
chinery business ; that in pursuance of such plan, the défendant acted 
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in combination and conspfracy in restraint of plaintiff's trade; that 
the trade to be restrained was interstate; that certain things were 
done by the défendants to attain such restraint of the plaintiff's trade ; 
and that thereby the compétition of the plaintiff -company has been de- 
stroyed, the monopoly of the défendant company sustained, and tlie 
plaintiff's property and business injured. I see no need of restating 
the whole of the déclaration. A fair reading of it leaves no doubt 
that the action was brought under section 7 of the Sherman Act. No 
question can be left in the mind of the court that the pleader intended 
to State a case under that section. This is so clear that I cannot 
think it necessary to label the déclaration as one brought under the 
provisions of the Sherman Act. The allégations make it plain that the 
action is clearly founded upon that act, and upon that alone, and that 
no "common-law remedy, or other remedy of any kind, is sought. 

[2,3] The doctrine of the fédéral courts is unquestionably that in 
matters of pleading inferences from equivocal and uncertain alléga- 
tions cannot be followed, and that, where the question relates to juris- 
diction, argumentative inferences are not sufficient to establish juris- 
diction. The averments must be positive ; and the court cannot retain 
jurisdiction over a doubtful record to say whether or not the intention 
was to bring the case under a spécifie act. The learned counsel for 
the défendants bave called attention to the leading cases upon this 
subject. The court in this circuit has expressed itself clearly in Jenk- 
ins V. York Clifïs Improvement Company (C. C.) 110 Fed. 807. But 
the déclaration in this case seems to me to be perfectly clear. The 
averments are such as to show unequivocally that the action is brought 
under section 7 of the Sherman Law, even though the plaintiff did not 
in terms mention that statute. This was not necessary so long as the 
allégations were such as to preclude the défendant from being misled, 
and to prevent the plaintiff from urging at any later stage in the case 
that he intended merely to state a common-law action. Section 7 of 
the Sherman Law is so clear and plain in its provisions that its mean- 
ing cannot be uncertain. It is not in its nature and substance a pénal 
action ; its vindication does not rest with the state ; it has been held 
repeatedly to be a civil remedy for private in jury, compensatory in its 
purpose and effect. It provides for the recovery of threefold dam- 
ages sustained by the plaintiff, which are held to be exemplary dam- 
ages. People's Tobacco Co. v. American Tobacco Co., 170 Fed. 396, 
95 C. C. A. 566 ; Atlanta v. Chattanooga Foundry & Pipe Co. (C. C.) 
101 Fed. 900; Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 
36 L. Ed. 1123; Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 
52 L. Ed. 488, 13 Ann. Cas. 815. 

The motion to dismiss must be denied. 

[4-8] 2. In the plea in abatement the défendants raise the conten- 
tion that the plaintiff is without capacity to sue in the fédéral court 
in the district of Massachusetts. The facts set forth in the plea are 
briefly stated by the learned counsel for the défendant in bis brief. 
They are as follows: 

"The Goddu Sons Métal Fastenlng Comiiany was a corporation organized 
under the laws of the state of Maine in the year 1897. On the 7th day of 
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.Tanuary, 1905, a suit In equlty was brought in the Suprême Judicial Court 
for the State of Maine, county of Cumberland, by the treasurer o£ the com- 
I)any, pursuant to a vote of the stockholders, for the dissolution of said 
Company, under authority of the statutes of the state of Maine, providing 
for the voluntary dissolution of corporations. 

"On February 17, 1905, a decree was entered in the equity suit dissolving 
said corporation, the decree providing that 'the défendant corporation, known 
as the Goddu Sons Métal Fastening Company be, and the same hereby is, dis- 
solved as and from the date of this decree,' and by the same decree Robert 
ï. Whitehouse, of Portland, was appointed trustée, to collect by suit or oth- 
erwise ail outstanding debts or claims, due the corporation, and to take pos- 
session of ail efCects, property, and assets of every name and nature belong- 
ing to the corporation, and to do certain other acts in connection with the 
liquidation of the company's affairs. As set forth in the decree, Mr. White- 
house qualifled as trustée by giving the bond requlred. 

"On July 19, 1911, Mr. Whitehouse flled a pétition to be permitted to re- 
sign as trustée, and on July 19, 1911, he was permitted to resign, aud a 
further decree was entered appointing Charles A. Strout, the plaintiff, as 
suceessor trustée. 

"The decree appointing Charles A. Strout was practically the same as the 
one appointing Mr. Whitehouse, except that there was added to the decree 
provisions that 'ail questions not hereby disposed of are reserved for fur- 
ther adjudication.' And 'it Is further ordered that thls decree is subject to 
such further orders as the court may from time to time see fit, and that 
said trustée or any persons in interest hâve liberty to apply to this court at 
any time for such modification of this order as they may be advised.' " 

The appointment of the plaintiff as trustée was made under section 
81 of chapter 47 of the Revised Statutes of Maine. It will be nec- 
essary to consider the following sections of that chapter, relating to 
the dissolution of corporations : 

"Sec. 7T. Corporations, whose charters expire or are ôtherwise terminated, 
hâve a corporate existence for three years thereafter; to prosecute and dé- 
fend sults ; to settle and close their concerns ; to dispose of their property ; 
and to divlde their capitals. 

"Sec. 78. When the charter of a corporation expires or is terminated, a 
créditer or stockholder may apply to the Suprême Judicial Court, which may 
appoint one or more trustées to take charge of its estate and effects, with 
power to collect its debts, and prosecute and défend suits at law ; and to 
sell and convey its real estate; and if sold at auction, the same notice shall 
be given as in the sale of lauds of corporations on exécution. The court has 
.lurisdiction in equity of ail proceedings therein and may make such orders 
and decrees and issue such injunctions as are necessary. 

"Sec. 79. The debts of the corporation shall be paid in fuli by such trus- 
tées when the f unds are sufflcient ; when not, ratably to those creditors, who 
prove their debts, as the law provides, or as the court directs. Any bal- 
ance remaining shall be distributed among the stockholders or their légal 
représentatives in proportion to their interests. 

"Sec. 80. Except vvhere ôtherwise provided by statute, whenever at any 
meeting of its stockholders, legally called therefor, such stockholders vote to 
dissolve such corporation, a bill in equity against the same for dissolu- 
tion thereof may be flled by any offlcer, stockholder or creditor in the Su- 
prême Judicial Court, in the county in which it has an established place of 
business, or in which it held its last stockholders' meeting ; npon said bill, 
such notice shall be given as may be ordered by any justice of said court. 
In term time or vacation, and upon proof thereof, such proceedings may be 
had according to the usual course of sults in equity, that said corporation 
shall be dissolved and terminated. Upon proof that there are no existing 
Jiabilities against said corporation, and no existing assets thereof, requiriug 
distribution among the stockholders, said court may dissolve said corpora- 
tion without the appointment of trustées or receivers. 

"Sec. SI. Said court has jurisdictlon in said cause to appoint receivers, is- 
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sue injunctlons, and pass interlocutory decrees and orders, according to the 
usual course of proceedings in equlty ; and shall, moreover, upon dissolving 
said corporation, or upon terminating Its charter, appoint one or more trus- 
tées, who shall hâve ail the powers eonferred upon similar trustées by sec- 
tions seventy-seven, seventy-eight, seventy-nine aud eighty-nine, or by any 
other law of the state, with such spécial powers as may be given them by 
said court. But, notwlthstanding the appointnient of such trustées, said 
court may superintend the collection and distribution of the assets of said 
corporation, and may retain said bill for that purpose." 

Section 89 refers to trustées and receivers. It provides that they 
may bring suit within two years to compel any one who has sub- 
scribed for stock in the corporation they represent to pay for the same. 

(a) The first contention raised by the plea in abatement is that the 
trustée in this suit has net sufficient title to warrant him in bringing 
suit in this jurisdiction ; but that he is the ordinary equity receiver 
without title. The défendants urge that, ahhough cahed trustée in 
the decree of the court appointing him, the plaintiff is really nothing 
more than a chancery receiver without title, coming within that class 
of receivers which lacks any extraterritorial power of officiai action. 

The law must be regarded as settled that the mère chancery re- 
ceiver, having no title to the assets or to the claim sued upon, cannot 
maintain an action in the fédéral courts, in a jurisdiction other than 
that in which he was appointed. Booth v. Clark, 17 How. 322, 15 
L. Ed. 164; Haie v. Allinson, 188 U. S. 56, 23 Sup. Ct. 244, 47 h. 
Ed. 380. In Relfe v. Rundle, 103 U. S. 222, 26 L. Ed. 337, the Su- 
prême Court passed upon the rights of officiais of a différent char- 
acter who were allowed to bring suits outside of the jurisdiction of 
their appointment. In this circuit, in Haie v. Hardon (C. C.) 89 Fed. 
283, Judge Putnam has designated the dififerent classes of receivers : 
First, those who are true successors in title, as in Relfe v. Rundle. 
Second, those who bave received underlying support from the corpo- 
ration itself, by voluntary assignments or by force of titles acquired 
through involuntary proceedings in insolvency or otherwise, as in 
Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, 33 L. Ed. 184, and 
Telegraph Co. v. Purdy, 162 U. S. 337, 16 Sup. Ct. 810, 40 L. Ed. 
986. The third are so-called receivers, like the commissioner in Haz- 
ard V. Durant (C. C.) 19 Fed. 471, who are nothing more or less than 
masters in chancery, appointed, as the hand of the court, to complète 
the incidents of the litigation. The fàrst class of receivers, namely, 
those who are true successors in title, as in Relfe v. Rundle, bave the 
right to sue anywhere. In the third class, the receiver or trustée has 
simply the powers of a chancery receiver; he cannot maintain an ac- 
tion in foreign jurisdictions. 

In the case at bar the défendants urge that the plaintifï comes un- 
der the third class of receivers in the order named by Judge Putnam ; 
that he is a mère officer of the court, having no title to the property, 
and with no capacity to sue in this jurisdiction. Upon examination 
of the statutes, we find that section 78 of chapter 47 of the Revised 
Statutes of Maine specifîcally provides that the trustée has the power 
to prosecute and défend suits at law. Section 80 provides for the 
dissolution of the corporation, without the appointment of trustées 
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or receivers in cases where there are no assets. Section 81 gives the 
court jurisdiction to appoint trustées and receivers upon dissolving 
the corporation, or upon terminating its charter, and gives thèse trus- 
tées powers conferred upon similar trustées by sections 17 , 78, 79, and 
89, or by any other law of the state. The défendants contend that, after 
February 17, 1905, the date of the decree appointing the trustée to 
wind up the afïairs oi the Goddu Company, by virtue of the laws of 
the State of Maine, the property of that company became vested in 
the persons who were at the time shareholders, as tenants in common 
under section 95 of chapter 47 of the Revised StatUtes of Maine, 
which provides : 

"When a corporation is dissolved, Its real and Personal estate is vested 
In the persons who were at the time shareholders, as tenants in common 
according to their Interests." 

In the original statute, the Législature undoubtedly intended to 
change the rule of the common law that, in the absence of statute, 
upon the dissolution of a corporation, its real estate reverted to the 
grantors and to their heirs, and its personal estate vested in the peo- 
ple. Titcomb v. Insurance Co., 79 Me. 316, 9 Atl. 732 ; 2 Kent's Com. 
( lOth Ed.) 385. In the revision of the Maine Statutes of 1841 (chapter 
76, § 28) the statute read : 

"On the final dissolution of any corporation, ail its real and personal es- 
tate, not legally disposed of, shall be vested in the indlviduals who may be 
stockholders, etc." 

In the revision of 1857 (chapter 46, § 37) this section appears 
phrased in its présent form. Sections 80 and 81 were enacted in 1877. 
They provide for the dissolution of a corporation and for adminis- 
tering its effects, leaving nothing whatever to vest in the sharehold- 
ers. In Cobb V. Camden Savings Bank, 106 Me. 178, 76 Atl. 667, 20 
Ann. Cas. 547, Cobb and Moore were appointed receivers and trus- 
tées of the Mt. Battie Manufacturing Company under sections 80 and 
81 of chapter 47, of the Revised Statutes of Maine. In referring to 
the title of the receivers, Mr. Justice Savage, speaking for the court 
said: 

"Xt should be remembered that thé proceedlngs under which thèse re- 
ceivers are acting are statutory in their oriccln and character. It is not a 
creditors' bill. It is not a proceeding at common law. It is not a supple- 
mentary proceeding to a suit. * * * In former days, in common-law 
proceedings, it was generally held that appointment of a receiver did not 
operate to convey to him the title to real estate ; but in modem times the 
doctrine bas grown up and appears to be well established that at least in 
statutory proceedings for the dissolution of a corporation, the decree of ap- 
pointment, ipso facto, vests the title to the real estate in the receiver." 

The défendants urge that the court in that case did not décide that 
the decree of appointment of trustée vests the title of the property in 
the trustée, because the point did not necessarily arise in the case, 
and that whatever the court said upon the subject was mère dictum. 
But I cannot take this view. The case was a writ of entry brought 
by the plaintifïs, as trustées and receivers of the Maine corporation, 
which had been dissolved under the sanie statutory provisions as those 
under which this plaintiff in the case at bar was appointed trustée. 
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The action was brought to recover land to which the plaintiffs claimed 
title in their capacity of trustées and receivers; and the plaintiffs 
were allowed to recover. It is unquestioned that a real action can- 
not be maintained without title; for the plaintiiï must déclare "on 
his own seisin," and must prove title. My attention is called to the 
fact that in the report of the Cobb Case it appears that, on the sanie 
day on which the decree of dissolution was entered, a conveyance 
was made by the corporation to the trustées; but in the opinion 
of the court in that case no effect was given to this deed. And it is 
évident that the title of the plaintiffs was held to rest entirely upon 
the statute authorizing their appointment. Cobb v. Camden Savings 
Bank is, I think, décisive of the case at bar. It is clear that, in con- 
struing the statutes relating to the dissolution of corporations, the 
Maine court distinctly held that a trustée appointed, as the plaintiff 
in this case was appointed, under section 81 of chapter 47 of the 
Revised Statutes of Maine, is vested by opération of law with title 
to the property of the dissolved corporation. In Avery v. Trust Co. 
(C. C.) 72 Fed. 700, in an exhaustive and convincing opinion, Judge 
Putnam has passed upon a case substantially similar to the case now 
before the court. In Am. National Bank v. National, etc. (C. C.) 70 
Fed. 420, a statute similar to the Maine statute was before the Cir- 
cuit Court; and it was held unnecessary that the statute say in terms 
that the title should vest in the trustée, so long as the intention of 
the Législature was disclosed. 

I am of the opinion that the trustée in the case at bar became 
vested by opération of law with the title of the dissolved corpora- 
tion, and had the capacity to sue in this jurisdiction. 

[7] (b) The défendant raises the further contention that, by the 
express provision of the laws of the state of Maine, the plaintiffs 
power to sue was limited to three years from the date of dissolution 
of the corporation ; and that this period has long since expired. The 
défendants refer to section 77 of chapter 47, Revised Statutes of 
Maine, which gives the dissolved corporation existence for three years 
to prosecute and défend suits. They cite Maine Shore Line Railroad 
V. Maine Central Railroad, 92 Me. 476, 43 Atl. 113, decided in 1809, 
in which the court said : 

"This suit was commenced within tbree years, and, upon the expiration 
theroof, the défendant moved to dismlss the action, hecause the same abat- 
ed for tlie want of a plaintiff. It is stoutly contended that the plaintiffs 
eorporate existence continues, after the expiration of the three years and 
until judgment shall be recovered. Q'iie statute does not say that it shall. 
Its only eorporate existence is by virtue of that statute ; and that eon- 
tinued its life three years, and no more. The Législature has not seen fit 
to intervene, and the court cannot vivify that which the Législature has al- 
lowed to expire. ïhe plaintiff has no eorporate existence, and can neither 
recover judgment nor suffer one against itself. Its action has abated, and 
there is no one who can revive it. It must be dismissed from the docket." 

In that case no trustée had been appointed. It is urged by the 
plaintiff that one of the principal reasons which led to the statute 
authorizing the appointment of trustées was to meet exactly the sit- 
uation arising in the Maine Shore I^ine Railroad Case ; it being appar- 
ent that the period of three years is often inadéquate for winding up 
195 F.— 21 
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the affairs of a dissolved corporation. In Franklin Bank v. Cooper, 
36 Me. 179, cited by the learned counsel for défendants, the décision 
of the court was founded upon a spécial statute ; and the court's rea- 
soning and resuit are not convincing in the case at bar. In this case 
I am persuaded, and I hâve already held, that the trustée became 
vested by opération of the statutes of Maine with the title to the prop- 
erty of the dissolved corporation. Upon the résignation of the trus- 
tée first appointed by the court, the successor trustée became vested, 
by force of the statute, with the title to the remaining property of the 
dissolved corporation. It is true that the court cannot "vivify that 
which the Législature has allowed to expire" ; but in the case before 
me the Législature has not allowed the title of the trustée to expire. 
By the statute under which the trustée was appointed, the Législa- 
ture has vested the title of the property in the trustée. If the powers 
of such trustée could not be continuée! longer than the corporate ex- 
istence of the corporation, one of the main purposes of the statute 
would be defeated. The title of the property, once having vested in 
the trustée, was not afïected by the statute limiting the corporation's 
right to sue to three years from the date of its dissolution. I think 
the trustee's right to sue still exists, and is properly exercised in the 
case at bar. 

The conclusion of the court, then, is that the motion to dismiss for 
lack of jurisdiction is denied. The plea in abatement is overruled. 
Défendants may answer further. 



In re CASEY. 
District Court, N. D. New York. April 17, 1912.) 

1. Bankeuptcy (§ 410*) — DiscHABGE— Application— Delat in Making— Ex- 

cuse. 

A bankrupt may be said to hâve been unavoidably prevented from ap- 
plying for a discharge wlthiii twelve months after the adjudication, so 
as to entitle him to apply wlthin 18 months under Bankr. Aet July 1, 
1898, c. 541, § 14, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427), if he or hls 
famlly were sick, and he did not hâve snfficient means to pay an attorney 
for preparing his application for diseharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. I>ig. § 694; Dec. 
Dig. § 410.*] 

2. Bankhuptcy (§ 410*)— Dischabqe— Application— FiLiNG— Extension of 

Time— Objection— Waiveb. 

A creditor waived objection to an order extending the time for filing 
bankrupt's application for discharge by appearing and obtaining time to 
file spécifications of objection to the discharge, and by filing objections. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 694; Dec. 
Dig. § 410.*] 

3. Bankruptcy (§ 410*) — Discharcîe— Jurisdiction. 

Under Bankr. Act July 1, 1898, c. 541, § 14, 30 Stat. 550 (U. S. Comp. 
St. 1901, p. 3427), authorlzing application for a discharge after one year, 
but within 18 months after the adjudication, where bankrupt was un- 
avoidably prevented from applying within one year, a fédéral District 
Court, sitting in a bankruptcy case, had jurisdiction to entertain an 

•For other cases see same toplc & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indesea 
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application for an extension of time in wtiich bankrupt might apply for 
a final discharge, though the évidence was insufflcient to establish the 
fact that bankrupt was unavoldably prevented from applying for a dis- 
charge within the year. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 694; Dec. 
Dig. § 410.* 

Jurisdiction of fédéral courts in sults relating to bankruptcy, see note to 
Bailey v. Mosher, H C. C. A. 313.] 

4. Bankeuptcy (§ 415*) — Disohakge—Appucatio.\-—Filing— Extension of 

Time — Revie w . 

An order extending the time for filing application for discharge cannot 
be revlewed on the hearing of an objection to the discharge itself. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ G98-709, 719, 
723-728; Dec. Dig. § 415.*] 

5. COUBTS (§ 2*) "JUEISDICTION." 

"Jurisdiction" is the right to adjudicate concerning the subject-matter 
in a given case ; essentials thereto being cognizance of the class of cases 
to which the particular one beloi'gs, proper parties, service of process on 
défendant, and a point to be declded within the issues. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1 ; Dec. Dig. § 2.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3876-3885 ; 
vol. 8, pp. 7697, 7698.] 

6. JUDQMENT (§ 660*) — CONCLUSIVENESS. 

A judgment based on a finding of the existence of quasi jurisdictional 
facts is couclusive except on appeal if there is any évidence of their ex- 
istence, even though the court be imposed upoii by false testimony. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1171 ; Dec. Dig. 
§ 660.*] 

7. Judgment (§ 660*) — Conclusivbness. 

When the court has jurisdiction of the parties and subject-uiatter, Its 
errors, however great, do not affect its jurisdiction or the validity of its 
exercise till an appellate power has reversed it. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1171 ; Dec. Dig. 
i 660.*] 

8. Bankruptcy (§ 11*) — Judgment— Jurisdiction. 

General principles, applicable to questions of jurisdiction and of the 
conclusiveness of a judgment of a court having jurisdiction, apply to or- 
ders and adjudications in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 11 ; Dec. Dig. 
§ 11.*] 

9. Bankruptcy (§ 410*) — Discharge— Application— -E-xteksion of Time— Ob- 

jections— Lâches. 

Where bankruptcy was adjudicated September 13, 1910, and an order 
was made November 16, 1911, permitting bankrupt to apply for a dis- 
charge after a showing that he was unavoldably prevented from apply- 
ing within the one-year period flxed by Bankr. Act July 1, 1898, c. 541, 
§ 14, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427), a creditor's lâches in 
failing until March 12, 1912, the day before expiration of the 18-mouths 
period in which application might be flled, to serve an order to show 
cause why the order extending the time for filing the application for dis- 
charge should not be vacated, precluded the créditer from obtaining re- 
lief. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 694 ; Dec. 
Dig. § 410.*] 

•For other cases see same topic & | numbek in Dec. & Am. Digs. 1307 to date, & Rep'r Ij>iexes 
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30. JuDGMENT (§ 386*) — Vacation— Lâches. 

Lâches Is always a défense to a motion to vacate an prder or judgment, 
espeeially when the other party bas acted under the order or judgment 
and through such lâches has lost a right or rlghts. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §| 735-744 ; Dec. 
Dig. § 386.*] 

11. Equity (§ 71*)— Lâches. 

The existence of lâches dépends npon particiilar eircumstanees ; lâches 
being measurable sometimes by years and sometimes by days. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 204-211; Dec. 
Dlg. § 71.*] 

In the matter of Daniel Casey, bankrupt. Application for a rule 
or order vacating and setting aside or revoking an order heretofore 
made berein extending the time in which the bankrupt might file his 
application for a final discharge in bankruptcy, and which order al- 
lowed the bankrupt to file his application for a final discharge after 
the expiration of a year from the date of his adjudication. Applica- 
tion denied. 

Thomas H. Ward, for the motion. 
William Kennedy, opposed. 

RAY, District Judge. The bankrupt, Daniel Casey, is a carpenter 
and joiner, with a wife and three children. On the 13th day of 
September, 1910, he was duly adjudicated a bankrupt, and the mat- 
ter was referred to C. L. Stone, Esq., one of the référées in bank- 
ruptcy. August 29, 1911, the référée in bankruptcy made an order 
fixing a time and place for the first meeting of creditors, and notice 
pursuant thereto was duly published and given. Pursuant to such 
notice, the first meeting of creditors was held on the 18th day of 
September, 1911. The bankrupt did not file a pétition or an applica- 
tion for a discharge within the year succeeding such adjudication, but 
on a pétition dated October 20, 1911, and presented to the judge 
on the 16th day of November, 1911,. an order was made by the dis- 
trict judge permitting the bankrupt to file his application for his dis- 
charge from his debts mentioned in his pétition on or before the 
Ist day of February, 1912. The bankrupt filed his pétition for a 
discharge on the 22d day of November, 1911, about 14 months after 
he was adjudicated as aforesaid, and an order was duly made on 
that day and published and served requiring ail creditors to show 
cause at a time and place fixed by the order why the bankrupt should 
not be discharged from his debts. This order was duly served upon 
"Thomas Ryan's Consumers' Brewing Company, Syracuse, N. Y.," 
the creditor making this application to vacate the order extending 
the time of the bankrupt to file his application for a discharge. 

On the 2d day of January, 1912, the day fixed for the hearing on 
the pétition of the bankrupt for a discharge, the said Thomas Ryan's 
Consumers' Brewing Company appeared pursuant to the order and 
notice aforesaid, and applied for and obtained time in which to file 
spécifications of objection to the discharge of the bankrupt. The 
spécifications of objection were verified January 27, 1912, and duly 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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filed, and thereupon, pursuant to the usual practice of the court, the 
question of the discharge of the bankrupt was referred to C. L. Stone, 
Esq., référée in bankruptcy for a hearing and report. The said 
Thomas Ryan's Consumers' Brewing Company did not appeal from 
the order extending the time to file said pétition for discharge, nor 
did it move to open, vacate, or set the same aside until March 9, 
1912. 

The affidavit of James K. Kennedy, filed in opposition to this mo- 
tion, States that the Thomas Ryan's Consumers' Brewing Company 
was served with a copy of the order extending the time to file the 
application for a discharge on the 25th day of November, 1911. De- 
cember 27, 1911, the référée made the usual certificate of conform- 
ity, and filed same, which shows that the bankrupt had fuUy com- 
plied with the provisions of the bankrupt act. 

The spécifications of objection to the discharge of the bankrupt 
allège as grounds for refusing a discharge that the application there- 
for was not made within one year of the adjudication; that 
the court did not hâve jurisdiction of said bankrupt for the reason 
said pétition and application were not made and filed within one year 
from the date of such adjudication; that the bankrupt did not set 
forth facts in his pétition for the order extending bis time to file bis 
application for a discharge sufïïcient to warrant such order; that, 
by reason of the fact that said pétition and affidavit did not set forth 
facts sufficient to justify the granting of the order extending the time 
in which to file said application, the court did not gain jurisdiction of 
the bankrupt or of this proceeding. Another spécification of objec- 
tion was that the bankrupt wrongfully, fraudulently, and knowingly 
made a false affidavit and oath in ihis proceeding on which the order 
extending the time in which to file his application for a final discharge 
was granted. 

[1, 2] The pétition of the bankrupt, verified October 20, 1911, and 
on which the judge granted the order extending the time of the bank- 
rupt in which to file his application for a discharge, stated that he was 
adjudicated a bankrupt September 1, 1910, and that he had fully 
complied with ail the requirements of the act and of the orders of the 
court touching his bankruptcy. The pétition then stated that the rea- 
son why the application for the discharge from his debts had not been 
made within the 12 months' period — ■ 

"is that your petitioner is a common laborer, and had no other means of sup- 
port except that derived from his daily toil, and through sickness and the 
neeesslty of providing for the support of his family did not hâve sufficient 
means to pay for the expense of said proceeding, and, further, your petitioner 
was not informed of the necessity of filing said pétition within said 12 months 
by his said attorney, and that he failed and neglected to notify him of said 
fact." 

It is true that this pétition does not set forth with particularity the 
sickness of the bankrupt and the amount of his earnings and the 
amount required for the support of his family. It may be said that 
the allégations of the pétition are a conclusion, and that the judge 
might hâve required the bankrupt to show that he was constantly 
sick during the 12 months' period, and that ail his money was re- 
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quired to support his wife and children, and that He was unable to 
see his attorney, or that his attorney refused to act without pay, and 
did net inform him of the necessity of filing the pétition within 12 
moriths. If the bankrupt was sick or if his family was sick, and he 
was under the necessity of providing for their support, and did not 
hâve means to pay an attorney for making the papers on his appH- 
cation for a discharge, I think it may fairly be said that he was in- 
evitably prevented from filing his appHcation within the 12 months. 
Poverty is no excuse for the commission of a crime, but poverty and 
sickness may be an absolute bar to the institution of a légal proceed- 
ing. Whether or not it was in this case is not the question. The 
bankrupt presented it to the judge having jurisdiction in the prem- 
ises as his excuse, and the judge accepted it as sufiicient, and acted 
thereon, and made an order extending the time which was served on 
the creditor. That order might hâve been appealed from, but it was 
not. An application might bave been made to vacate it or to set it 
aside promptly af ter it was entered, and the order to show cause why 
the bankrupt should not be discharged was made and served. No 
such application was promptly made. The Thomas Ryan's Consumers' 
Brewing Company appeared in court pursuant to the order issued up- 
on the pétition filed by the bankrupt asking for a discharge, and took 
benefits thereunder, asking for time in which to file spécifications of 
objection to the application for a discharge. The court granted the 
application for time, and spécifications of objection were filed by said 
Company. I think the Thomas Ryan's Consumers' Brewing Company, 
with knowledge of the order extending the time to file the applica- 
tion for a discharge, waived objection to such order by appearing and 
obtaining time to file spécifications of objection to the discharge, and 
then filing such objections as it did file. 

[3,4] Thèse objections were not in the nature of a motion to set 
aside or vacate the order for insufficient évidence, but presented the 
question to the court and judge that it was acting without jurisdic- 
tion. This, of course, is not tenable. Section 14 of the bankruptcy 
act provides that the bankrupt may after the expiration of 1 month 
and within the next 12 months subséquent to being adjudged a bank- 
rupt file an application for a discharge in the court of bankruptcy in 
which the proceedings are pending. If it shall be made to appear to 
the judge that the bankrupt was unavoidably prevented from filing it 
within such time, it may be filed within, but not after, the expiration 
of the next 6 months. The judge to whom the pétition for the ex- 
tension of time was presented was the district judge of the North- 
ern District of New York, and had jurisdiction of the bankrupt and 
of the bankruptcy proceedings, and of the question vi'hether or not 
the bankrupt had been unavoidably prevented from filing his applica- 
tion for a discharge within the year. Evidence on that subject was 
presented to and acted on by the judge, and the judge determined the 
question in favor of the petitioner, the bankrupt, on the évidence 
presented. It may be that the évidence was insufficient to establish 
the fact. It may be that the judge ought to hâve required further 
évidence on the subject. However this may be, évidence was pre- 
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sented on which the judge having jurisdiction of the person of the 
bankrupt and of ail parties to the proceeding, and of the subject-mat- 
ter to be acted upon and determined, acted, and, hovvever erroneous 
the décision may hâve been, the jurisdiction existed, and was in no 
wise impaired by the weakness or insufficiency of the évidence. The 
remedy was to apply promptly for a vacation of the order or to take 
an appeal. Neither of thèse remédies was pursued, but the créditer 
now raising the objection proceeded under the order, and took bene- 
fits by filing spécifications of objection to a discharge of the bank- 
rupt. True, this créditer dénies the jurisdiction of the court, but that 
objection cannot be sustained, and the order extending the time to 
file the application for a discharge cannot be reviewed on the hearing 
of the spécifications of objection to the discharge itself. 

This motion to set aside and vacate the order made by the judge 
extending the time of the bankrupt in which to file his application 
for a discharge is, in fact, founded on the allégation that the judge 
had no jurisdiction to make such order on the évidence presented. 
The affidavit of Mr. Ward on information and belief challenges some 
of the allégations of the pétition of the bankrupt, and présents the 
following objections to the sufficiency of the facts stated in such pé- 
tition, viz. : (I) That the said pétition set forth that Casey was a 
common laborer, when, in fact, he was a carpenter and joiner; (2) 
that the sickness alleged was not sufïicient to justify the order, in 
that "he (the petitioner) does not set up that such sickness was for 
such a period of time, or during ail of the time, from the day of 
such adjudication until the period of one year had elapsed"; (3) 
"there is absolutely no good and sufificient reason set forth in said 
pétition made by said Daniel Casey on which an order could be 
granted allowing said Daniel Casey to file his application for a dis- 
charge from his debts after more than one year had expired since 
the day of his adjudication as a bankrupt"; and (4) "that said péti- 
tion did not set forth or state sufïicient facts to give to the United 
States court or to Hon. George W. Ray, judge of the District Court, 
jurisdiction of said proceeding after more than one year had expired, 
se that said order could be made, and that said bankrupt and his at- 
torney were guilty of lâches in not making such application within 
one year from the day of such adjudication." If it was true as al- 
leged in the pétition for the order that sickness prevented the bank- 
rupt from having sufficient means to pay the expenses, which would 
include attorney's fées in preparing his pétition, and he was not in 
fact informed of the necessity of applying within the year, there was 
some évidence before the judge on which he could act tending to es- 
tablish that the bankrupt was unavoidably prevented from filing his 
application within the year. Therefore the judge was called upon to 
act in his judicial capacity in a matter before him, and of which he 
as sole district judge of the Northern District of New York had ju- 
risdiction. The bankruptcy proceedings were before him, and he and 
he alone had jurisdiction of the proceedings for a discharge, and he 
and he alone could détermine in the first instance whether the bank- 
rupt had been unavoidably prevented from filing his application within 
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the year. He was called upon to act, and it was his duty to act on 
the évidence presented, to wit, the allégations of the sworn or duly 
verified pétition. As stated, the judge had jurisdiction of the peti- 
tioner, of the subject-matter to be considered and passed upon or 
decided, and to décide the matter, and make an order granting or de- 
nying the application. The judge did décide; did make an order; 
and from that order any créditer could hâve appealed by direct ap- 
peal or by a pétition to the Circuit Court of Appeals for a review. 
The order was not made without jurisdiction. It may hâve been 
erroneous as based on insufficient évidence. But, if so, this does not 
justify an order at this time and under présent conditions vacating 
or setting same aside on the ground of want of jurisdiction to make it. 

[5] "Jurisdiction may be defined to be the riglit to adjudicate con- 
cerning the subject-matter in the given case. To constitute this, there 
are three essentials : First, the court must hâve cognizance of the 
class of cases to which the one to be adjudged belongs; second, the 
proper parties must be présent; and, third, the point decided must 
be, in substance and effect within the issue." Reynolds v. Stockton, 
140 U. S. 254, 268, 11 Sup. Ct. 773, 777, 35 L. Ed. 464; 7 En- 
cyclopedia U. S. Reports, 739, and cases there cited. There is in 
every proceeding of a judicial nature one or more facts which are 
strictly jurisdictional, and the existence of which are necessary to 
the validity of the proceedings, and without which the action of the 
court or judge is a nullity, as the pendency of the action and service 
of process on the défendant, a subject-matter within the power of 
the particular court or judge to hear and détermine as shown by 
pleadings or a pétition. Noble v. Union River Logging R. R., 147 
U. S. 165, 173, 13 Sup. Ct. 271, Z7 L. Ed. 123. 

[6] Then there is another class of facts which are termed "quasi 
jurisdictional," and hère if there is any évidence of their existence, 
and the court finds their existence, the judgment or finding is con- 
clusive except on appeal. S. c pages 173, 174, of 147 U. S., 13 Sup. 
Ct. 271, Z7 L. Ed. 123. And, even if the court be imposed upon by 
false testimony, its finding can only be impeached in a proceeding in- 
stituted directly for that purpose. Simms v. Slocum, 3 Cranch, 300, 
2 L. Ed. 446, quoted and approved in Noble v. Union, etc., supra, 
at page 174 of 147 U. S., 13 Sup. Ct. 271, 37 L. Ed. 123. 

[7] When the court has jurisdiction of the parties and subject- 
matter, its errors, however great or contrary to law, hâve no efïect on 
its jurisdiction or the validity of its exercise till an appellate power 
has reversed it. Decatur v. Paulding, 14 Pet. 497, 518, 599, 10 L- 
Ed. 559, 609 ; Comstock v. Crawford, 3 Wall. 396, 18 L. Ed. 34. 

[8] Thèse rules apply to orders and adjudications in bankruptcy 
proceedings. Sloan v. Lewis, 22 Wall. 150, 22 L. Ed. 832; Lamp 
Chimney Co. v. Brass, etc., Co., 91 U. S. 656, 23 L. Ed. 336; Chap- 
man v. Brewer, 114 U. S. 158, 5 Sup. Ct. 799, 29 L. Ed. 83. 

[9] The order to show cause why the order extending the time in 
which the bankrupt might fàle his application for a discharge should 
not be vacated and set aside was not applied for until March 9, 1912, 
and was granted that day. It was not served on the bankrupt or his 
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attorney until March 12, 1912, the day before the expiration of the 
full period of 18 months from the date of adjudication. The mov- 
ing affidavit of Mr. Ward states that the adjudication was made Sep- 
tember 1, 1910. If so, the full 18 months' period had more than 
elapsed before the motion was actually made to set aside and vacate 
the order extending the time to apply for a discharge. In either event, 
it was too late for Casey, the bankrupt, to make a new application 
or to amend his proofs or affidavits presented on his original applica- 
tion. If the objecting creditor represented by Mr. Ward had prompt- 
ly made a motion to vacate or set aside the order of the district judge 
extending the time, and it had been granted, the bankrupt could hâve 
filed additional proof and made a new application within 18 months, 
or could hâve filed additional proofs in support of his original appli- 
cation. The delay of the objecting creditor has deprived the bank- 
rupt of this right. It is no answer to this lâches that the jurisdic- 
tion of the district judge to make the order was questioned in the 
spécifications of objection which under the rules of this court went 
to the référée in bankruptcy for a hearing which so far as this court 
is informed has not been had. On the hearing on the spécifications 
of objection, the validity of the order allowing the filing of the pé- 
tition for a discharge after the expiration of 12 months and within 
18 months could not be tried. AU this seems to hâve been appreci- 
ated and recognized by the objecting creditor when he fînally made 
his motion, by obtaining a show cause order, to vacate that order as 
founded on insufïicient proof and conséquent, as he allèges, want of 
jurisdiction. 

[10] Lâches in moving to vacate an order or judgment is always 
a défense, especially when the other party has acted on and pursu- 
ant to the order or judgment and by reason of such lâches has lost 
his nghts, or some right, so that he cannot be placed in the position 
he would hâve occupied but for such lâches. On this question of 
delay in the court of bankruptcy, see Bacon v. Roberts, 17 Àm. Bankr. 
Rep. 421, 146 Fed. 729, 77 C. C. A. 155; In re Chambers Calder & 
Co., 6 Am. Bankr. Rep. 709; In re Nichols (D. C.) 166 Fed. 603, 
607. Undue lâches is treated as a waiver of the right, and opérâtes 
as an irrévocable renunciation of it. Beebe v. United States, 161 U. 
S. 104, 114, 16 Sup. Ct. 532, 40 L. Ed. 633. In equity the court will 
sometimes deny relief on the ground of lâches even when the time 
fixed by the statute of limitations has not expired if "such circum- 
stances hâve intervened in the condition of the adverse party as 
render it unjust to him or to his estate that a court of equity should 
assist the plaintifï." Whitney v. Fox, 166 U. S. 637, 647, 17 Sup. 
Ct. 713, 41 L. Ed. 1145, and numerous cases there cited. There are 
numerous cases in the New York courts bearing on this question of 
lâches in making motions. See Patterson v. Graves, 11 How. Prac. 
(N. Y.) 91, motion to set aside report of référée; Darragh v. McKim, 
2 Hun (N. Y.) 337, motion to change place of trial; Elverson v. 
Vanderpoel, 41 N. Y. Super. Ct. 257, affirmed 69 N. Y. 610, mo- 
tion to suppress déposition for want of notice. 

[11] Lâches is measured sometimes by years and sometimes by 
days, depending on the nature of the case and the circumstances. 
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Hère it was a question of months with the bankrupt. If hîs order 
extending his time to file his application for a discharge was to be 
attacked by a motion to vacate, the motion should hâve been made 
promptly and long enough before the expiration of the 18 months' 
period to enable him to renew his application or file more proofs in 
support thereof, assuming the pétition to hâve been insuificient. As 
stated, the objecting creditor was informed of the order many weeks 
before the motion was made, and, instead of attacking it by appeal, 
review, or motion, he acted under it and obtained an extension of 
time to file objections to the discharge, and hence acquiesced therein 
except as stated. 

The motion must be denied. 



FIRST TRUST & SAVINGS BANK v. SOUTHERN INDIANA RY. 00. et al. 

(District Court, N. D. Illinois, E. D. April 11, 1912.) 

No. 29,175. 

1. Receivers (§ 143*) — Sale of Propertt— Liabilities of Pueciiasehs — 

"votichebing." 

The "voucherlng" by a rallroad company of a claim for repaynient of 
freight charges pald, and the taklng by the company of the amount of 
the claim as allowed for labor, supplies, equipment, and improvements 
and interest on bonded indebtedness, do not make the claim a lieu prior 
to the mortgage bonded indebtedness, nor give the claimant the right to 
follow a spécifie fuud Into the hands of the receiver of the company and 
a purchaser from the receiver of the property of the company, subject 
to liens superlor to the mortgage and bonds secured thereby, not charge- 
able with knowledge of the voucherlng of the claim, and the création of 
a lien thereby is not liable to the claimant for the amount of the claim ; 
the "voucherlng" of a claim mèrely meaning that the same has been in- 
vestlgated, passed on, and approved. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 248-251 ; Dec. 
Dig. § 142.» 

For other définitions, see Words and Phrases, vol. 8, pp. 7362-7363; 
vol. 8, p. 7831.] 

2. Receivers (§ 142*) — Sale of Property— Claim foe Préférence. 

The court permitting a creditor after a sale by a receiver of the prop- 
erty of the debtor to présent a claim for a préférence must so restrict 
the elalm as to work no détriment to the intervening rigbts of the pur- 
chaser under the rule that no one may stand by and permit a sale with- 
out asserting his rights, and thereafter assert them to the injury of the 
purchaser. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 248-251 ; Dec. 
Dig. § 142.*] 

3. Carriers (§ 32*) — Rebates— Public Polict— Statutes. 

A claim against a carrier for rebates may be resisted as agalnst pub- 
lie pollcy or contrary to state or fédéral régulations, notwithstanding any 
agreement of the parties. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 83-85 ; Dec. Dig. 
■ § 32.*] 

Action by the First Trust & Savings Bank, trustée, against the 
Southern Indiana Railwaj^ Company and others, in which the A. B. 
Meyer & Co. filed a pétition for intervention. Pétition denied. 

•ÎFor other cases see same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Charles E. Pope, for petitioner. 

James C. Hutchins and Lessing Rosenthal, for Chicago, T. H. & 
S. E. Ry. Co. 
William F. Peter, for Myron J. Carpenter, receiver, 

KOHESAAT, Circuit Judge. A. B. Meyer & Co. présent to the 
court their pétition herein for leave to intervene, based upon the fol- 
lowing facts, viz. : In the year 1902 petitioner entered into a con- 
tract with the railway company to transport coal during the years 
1902 and 1903 from certain mines in Indiana to Indianapolis, at a 
rate of 40 cents per ton, being the then published freight rate, for a 
valuable considération. Petitioner performed its part of said con- 
tract, and a large amount of coal was so transported. Thereafter 
the published rates were advanced, first, to 50 and again to 60 cents 
per ton. Petitioner was obliged to pay said advanced rates, and did 
so on the promise that the excess over 40 cents per ton would be re- 
funded immediately — not as a rebate, the pétition states, but as be- 
longing to petitioner. A statement of such excess, amounting to 
$9,634.75, was presented as a claim to the railway company during 
the year 1903. On February 22, 1906, petitioner was notified by the 
railway company that its claim was vouchered, and would be paid by 
the treasurer of the railway some time in February, 1906. 

The petitioner allèges, further, that a voucher was so issued to peti- 
tioner for $7,124.33, in part payment, and that, by some arrangement 
with the Big Four .Railway Company, that company paid petitioner 
one-half thereof, to wit, $3,562.16, leaving a balance of $3,562.17 un- 
paid upon said voucher, or a balance of $6,072.59 still unpaid on said 
claim of $9,634.75. It does not appear that the balance of $2,510.42 
was ever vouchered. Nothing further was paid upon said claim prior 
to the appointment of the receiver, and the amount unpaid upon said 
voucher was proved up as a gênerai claim herein before the spécial 
master for $4,817.38 on July 6, 1909. On November 27, 1909, peti- 
tioner was advised by the receiver through his solicitor by letter to 
the effect that he did not anticipate any objection to the allowance of 
the claim as presented, and saying he knew of nothing further peti- 
tioner need do in the matter, that the claim would hâve to take its 
course with the other claims, and that it might be some time before 
results. On September 21, 1911, petitioner claims to hâve for the 
first time been advised that the claim had not been allowed as a pre- 
ferred claim, and that there would be no funds with which to pay gên- 
erai claims, and thereupon presented its pétition for leave to file an 
intervening pétition setting forth its alleged rights and claims as a 
preferred creditor of said Southern Indiana Railway Company, and 
as having a lien and equity superior to the lien and equity of the trus- 
tée and those claiming under said gênerai trust deed of May 1, 1906. 
In the meantime, and on May 27, 1910, the decree of sale in said 
cause was entered, wherein it is provided in article 11 thereof that: 

"The purchaser shall also, as a part of the considération and purchase 
priée of the parcel of properties purchased and in addition to the sum bld, 
take said property and receive the deed or deeds therefor upon the express 
condition that he or his suceessors or assigns shall pay In cash so far as 
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they are not paid, satisfled, and diseharged out of the piirehase priée pald 
In cash or the funds in the liands of thé receiver, any unpaid costs aud ex- 
pansés of thls cause, * * • and also ail ottier unpaid indebtedness and 
liabilities contracted or incurred by the Soutliern Indiana Railway Company, 
whieh stiall hâve been heretofore presented to thls court, either by filing an 
intervening pétition herein or filing a claim with the spécial master (appoint- 
ed by the former order of thls court) and whieh may be prior in lien or su- 
perior in equity to the gênerai mortgage and the bonds secured thereby up- 
on the court adjudging the same to be prier in lien or superior in equity to 
said gênerai mortgage and the bonds secured thereby and directlng the pay- 
ment thereof." 

[ 1 ] In pursuance of said decree, and prior to the application to the 
court for leave to file the petitioner's said pétition for préférence, said 
railway was sold at public sale, and is now the property and in the 
possession of the Chicago, Terre Haute & Southeastern Railway 
Company. The question hère presented is whether the petitioner 
may at this time, and under the facts of the case, be permitted to 
file its pétition to hâve its said claim paid as one of the items assumed 
by the purchaser as a part of the considération for the sale. In dis- 
posing of the pétition for leave to file, the court must inquire into the 
subject-matter of the proposed pétition and its relation to the other 
facts in the case. The vouchering of the petitioner's said claim means 
that the same has been investigated, passed on, and approved. It 
nowhere appears that the amount of money necessary to pay the same 
had been physically set aside. On the contrary, it was not expected 
that it would be paid at once. Theref ore, there could be no question 
of a trust or right to follow the spécifie fund intô the hands of the 
receiver any more than such right would follow the giving of a prom- 
issory note for an overpayment of freight. At the time the claim 
was vouchered, it had been standing several years. It is not clear 
from the pétition how, if at ail, the vouchered claim became a lien 
prior to the mortgage claims. Nor is it apparent from the pétition 
why or how the purchaser at the sale could be charged with knowl- 
edge that petitioner was entitled to any lien prior to the mortgage 
indebtedness. If there was any lien, it must hâve been a secret lien, 
so much so that petitioner itself did not know of it until af ter the sale. 
True, the pétition allèges that: 

"The Southern Indiana Railway Company took said sum of $9,634.75, and 
expended the same or a great part thereof for labor, supplies, equipment, and 
Improvements on said Une of the said the Southern Indiana Railway Com- 
pany, and for interest on its bonded indebtedness, including the interest on 
the debt secured by mortgage of May 1, 190S, hereinafter nientioned, as 
your petitioner is informed and believes." 

While this does not amount to a direct allégation that such disposi- 
tion of the fund was niade, those facts may be assumed for the pur- 
poses of this hearing. How do they operate to give petitioner any 
lien? As above noted, the matter stood for several years as an unad- 
justed open account. 

In Gregg v. Metropolitan Trust Company, 197 U. S. 183, 25 Sup. 
Ct. 415, 49 L. Ed. 717, the claim to a lien prior to the mortgage lien 
was rejected upon the ground that the claim itself exhibited no spécial 
equity, although it had référence to railroad ties furnished for rail- 
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road repairs, some of which were still on hand and unused. Hère, 
as there, "the case stands as one in which there has been no diver- 
sion of income by which the mortgagees hâve profited." "There are," 
says the court, "no spécial circumstances affecting the claim as a 
whole, and, if it is charged on the corpus, it can be only by laying 
down a gênerai rule that such claims for supplies are entitled to pre- 
cedence over a lien expressly created by mortgage recorded before the 
contracts for supplies were made." The court then proceeds to state 
that the contrary rule obtains, and, referring to Miltenberger v. Lo- 
gansport Ry. Co., 106 U. S. 286, 1 Sup. Ct. 140, 27 h. Ed. 117, as 
the case principally relied on for giving priority to claims, says (in 
speaking of the allowances made in that case) : 

"The ground of such allowance as was made was not merely that the sup- 
plies were necessary for the préservation of the road. but that the payment 
was necessary to the business of the road — a very différent proposition." 

In the présent case no such state of facts appears as would justify 
the court in finding that petitioner was entitled to participate in the 
corpus of the railroad at the expense of the prior mortgagee. 

Neither do the records up to the date of sale, so far as the court 
has been able to ascertain, disclose any data from which a purchaser 
could be charged with knowledge of petitioner's right to a prior lien, 
or of his obligation to liquidate petitioner's claim as a part of the pur- 
chase price. If this be so, then petitioner's demand that the court 
shall place him in a position to make such a claim now seems to be 
without right, and therefore does not furnish just grounds for dis- 
turbing the sale or mulcting the purchaser. The cases of Swann v. 
Wright's Executor, 110 U. S. 590, 4 Sup. Ct. 235, 28 L. Ed. 252, 
Compton V. Jesup, 167 U. S. 1, 17 Sup. Ct. 795, 42 L. Ed. 55, Central 
Trust Company v. Grant Locomotive Works, 135 U. S. 207, 10 Sup. 
Ct. 736, 34 L. Ed. 97, Central Trust Ce, etc., v. Georgia Pacific Rail- 
way Company, 87 Fed. 288, 30 C. C. A. 648, Kneeland v. Luce, 141 
U. S. 491, 12 Sup. Ct. 32, 35 L. Ed. 830, and others cited by peti- 
tioners, ail proceed upon the assumption that the purchaser had notice 
of a pending claim for a lien superior to the mortgage lien. In those 
cases it was properly held that the purchaser would not be heard to 
again contest such claims as were contemplated in the decree after 
the court had allowed them as preîerred claims. This rests upon 
grounds in the nature of estoppel. In eiïect, the décisions in those 
cases, as in this, hold that the final disposition of the rights of par- 
ties whose claims are to be thereafter adjusted should be determined 
by the court as presented, and that the purchaser should be bound by 
such judgment of the court. But no such rule of law could be ap- 
plied in a case where the possibility of the allowance of such a claim 
was not, and could not hâve been, in contemplation of the purchaser. 
Filing the claim as a gênerai demand with the master was not such a 
présentation of the question of a pref erred claim as the law required ; 
and the language of the decree, "which shall hâve been heretofore 
presented to this court, either by filing an intervening pétition herein 
or filing a claim with the spécial master," cannot mean less than that 
the purchaser should, by such filing, be advised of the character and 
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class of the claim so filed ; otherwise, he must assume that ail of the 
gênerai claims may be included in the amount he must pay. 

[2] Even if, as was donc in Standard Oil Company v. Hawkins, 
74 Fed. 395, 20 C. C. A. 468, 33 L. R. A. 739, the court might per- 
mit petitioner to elect at this late day to move the court for leave to 
présent his claim for a préférence, as in that case, so hère, the order 
must be so restricted as to work no détriment to intervening rights. 
This principle is laid down also in Becker v. Walworth, 45 Ohio, 169, 
12 N. E. 1, and in Ward v. Ward, 134 111. 417, 25 N. E. 1012. That 
one may not stand by and permit a sale without asserting his rights, 
and thereafter seek to assert them to the injury of the purchaser, is 
too well established to require citations. 

[3] Whether or not the rebates upon which the petitioner's claim 
is based may be resisted as against public policy, or in conflict with 
any of the statutes, state or fédéral, regulating such matters does not 
seem to be raised in the briefs, and need not be now inquired into ex- 
cept to say that the case could not be relieved of that défense, if it 
existed, by agreement of the parties, since the public would be inter- 
ested. In the judgment of the court, even were it possible by search- 
ing the records, to find some ground on which the purchaser might 
be charged with constructive notice of petitioner's claim, and the f acts 
which attended its création, so far as set out in the pétition, never- 
theless there could be no inference drawn from the filing of the claim 
and its attendant circumstances which would charge a purchaser with 
knowledge that petitioner could or would claim a lien superior to that 
of the bonds and mortgage. It would therefore be both unfair and 
useless to allow the filing of the pétition. 

The request is therefore denied. 



Ex parte SCHOREK. 
(District Court, E. D. Wisconsin. April 17, 1912.) 

1. EXTBADITION (§ 15*) — INTERNATIONAL — PrOCEEDINGS — SUBSEQUENT PEO- 

CEEDINGS. 

Where the discharge of an alleged fugitive from the justice of a for- 
eign country arose through a default, either by reason of a failure to 
coinply with the rules of procédure, or through a failure to produce com- 
pétent évidence sufticlent to hold the fugitive as one liable to extradition, 
a second arrest and examinatlon in proceedings for his extradition is 
permissible. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. §§ 17, 18; Dec. 
Dig. I 15.*] 

2. Extradition (§ 9*) — International— Teeaties— Obligations. 

The obligation of the government to institute extradition proceedings 
pursuant to a treaty with a foreign government for the extradition of 
an alleged fugitive is binding on the government until it can In fair- 
ness say to tlie foreign government that any further attempt as against 
the alleged fugitive to subject hlm to extradition proceedings is sub- 
versive of the protection which the government affords to ail within its 
borders, and is répugnant to the prlnciples recognized by the government 

•For other cases see same toplc & 5 number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In its own courts, and toward Its own citizens in the arrest and exam- 
Inatlon of alleged ofCenders. 

[Ed. Note.— For other cases, see Extradition, Cent. Dig. §§ 9, 10; Dec. 
Dig. §9.*] 

3. Extradition (§ 14*) — Intebnational—Pboceedings— Power of United 

States Commissioner. 

A United States commissioner, who bas jurisdiction to issue a warrant 
of commltment In proeeedings for the extradition of an alleged fugitive 
from tlie justice of a foreign country, bas tlie necessary and incidental 
powers for the exercise of sueh jurisdiction, and he may adjourn the pro- 
eeedings and détermine the sufticiency of the grounds ou whlch he may 
exercise such power, and in the absence of anything iinpeaching the good 
faith of the représentations of the foreign government respecting forth- 
comlng évidence and the good faith of the commissioner adjourning the 
proeeedings in accepting such représentations as reasonable grounds for 
an adjournnient for reasonable lengths of time, the court will not dis- 
charge the alleged fugitive on habeas corpus. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. §§ 15, 16 ; Dec. 
Dig. § 14.*] 

4. Extradition (§ 12*) — International— Subséquent Proceedings eor Ex- 

tradition. 

Where an alleged fugitive from the justice of a foreign country was 
discharged from custody on the ground of the insufflcieucy of the évi- 
dence to show his commission of crime in fhe foreign country, a United 
States commissioner, issuing a warrant in a subséquent proceeding for 
the extradition of the fugitive on the représentation that the foreign gov- 
ernment bas additional évidence, need not in advance détermine the suffi- 
ciency of the additional évidence, but he may on a heariug after the 
second arrest of the fugitive détermine whether the additional évidence 
justifies extradition. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. § 13 ; Dec. Dig. 
§ 12.*] 

Application of Michael Schorer for a writ of habeas corpus. De- 
nied, and petitioner remanded to custody. 

E. J. Henning, for petitioner. 

H. H. Barnum and Emil Wallber, for the German government. 

GEIGER, District Judge. On April 12th Michael Schorer filed 
his pétition for a writ of Kabeas corpus, representing that the 
United States marshal for this district holds him in custody under 
and by virtue of a temporary warrant of commitment issued by 
Francis Bloodgood, United States commissioner for the Eastern dis- 
trict of Wisconsin, and has so held him since the 16th day of March, 
1912. Upon such pétition a writ of habeas corpus was issued as 
well as a writ of certiorari directed to the marshal and to the com- 
missioner, respectively, commanding the production of the petitioner 
and the certification of the records in the proeeedings before the 
commissioner referred to in the pétition. 

It appears from the records in former proeeedings, as well as 
from statements made on the hearing of the présent proceeding, that 
the petitioner was arrested last November as an alleged fugitive from 
justice from the Kingdom of Bavaria, charged with the crime of 
forgery and the utterance of forged acceptances or bills of exchange. 
Upon this proceeding the petitioner was committed to jail to await 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the action of the Executive Department of the United States. He 
was subsequently discharged on habeas corpus proceedings, on the 
ground that the commissioner entertaining the proceedings had not 
been authorized to act as extradition commissioner. Upon his dis- 
charge the petitioner was taken into custody by an immigration in- 
spector of the United States, and proceedings were had for his 
déportation upon the ground that he is an undesirable immigrant, 
having committed crime in Germany. Testimony having been taken, 
the matter was referred to the Secretary of Commerce and Labor, 
upon whose recommendation he was discharged. He was again 
arrested upon second extradition proceedings, again committed to 
jail to await the action of the Executive Department, and again sued 
out a writ of habeas corpus, which was heard before Judge Sanborn, 
who rendered a décision March 4, 1912, discharging the petitioner 
upon the two grounds that the record failed to disclose an executive 
mandate of réquisition, and that it fails to show a sufficient prima 
facie case of forgery under the law of Wisconsin. 

It may be questioned whether the facts last above recited are in 
any way pertinent upon the présent hearing, for the reason that the 
returns of the marshal and the commissioner to the writs addressed 
to them, respectively, are not met by any pleading other than a 
formai traverse or are accepted as verities in the proceeding. How- 
ever, such facts were referred to and will aid a considération of the 
contentions made by the parties on this particular hearing. 

On March 16th, after the discharge of the petitioner, he was again 
arrested upon a warrant issued by Commissioner Bloodgood pursuant 
to a complaint made before him by the consular agent of the German 
government, charging the crime of forgery and utterance of forged 
acceptances and bills of exchange by the petitioner in the Kingdom 
of Bavaria, Germany, at the times and under the circumstances 
detailed in said complaint. The marshal makes return to the writ 
of habeas corpus that he holds the petitioner by virtue of a warrant 
or mittimus, of which a copy is also returned, and the commissioner 
has certified the records of the proceedings before him, from which 
the following facts appear: 

First. That on March 16th the complaint referred to was filed, 
the complainant examined on oath, from which :t appeared that the 
offenses alleged had been committed. That the petitioner was taken 
into custody by the marshal, brought before the commissioner, advised 
of the contents of the complaint, and requested a postponement to 
enable him to procure counsel. The counsel for the German Empire, 
being présent, stated that additional proofs from Bavaria referred 
to in the complaint could not be transmitted in less than 14 days. 
Whereupon the commissioner ordered an adjournment of the pro- 
ceeding until March 26th, the accused being in the meantime com- 
mitted to the Milwaukee county jail by virtue of the mittimus issued 
to the marshal. 

Second. On March 26th, the matter being again called before the 
commissioner, the German Empire and the accused appearing by 
their respective counsel, at this time counsel for the petitioner and 
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accused moved for a dismissal of the proceeding on the ground that 
the accused had been discharged on habeas corpus on the identical 
charge now made, on the ground that the examination did not show 
sufficient proof to justify commitment, and that the accused is not 
subject to rearrest on the mère allégation in the complaint that the 
German government has made représentations that it will forward 
new évidence of forging and uttering forged bills of exchange by 
the accused and an associate also formerly arrested. At this time 
it was also contended that advice as to the exact character of the 
alleged new évidence is required to justify rearrest. The motion 
of the accused was denied and the hearing again adjourned to April 
4, 1912. 

Third. On April 4th, the matter being again called, consul for the 
German Empire represented to the commissioner that the télégraphie 
advices respecting new évidence had been confirmed to the Impérial 
German Consulate at Chicago; that such évidence had not arrived, 
but was shortly expected. On the same day the correspondence 
between the Impérial Foreign Office and the German Consulate at 
Chicago confirming the télégraphie advices was filed with the com- 
missioner. The matter was further adjourned to April 9, 1912. 

Fourth. On April 9th, the matter being again called, the consul 
for the German Empire appeared and filed the correspondence be- 
tween the Secretary of State and the Impérial German Embassador 
at Washington, acknowledging the receipt from the German govern- 
ment of a réquisition for the extradition of the accused, also a cer- 
tified copy of a translation of a cableo'ram from the Foreign Office 
at Berlin to the German Consulate at Chicago, stating that the déposi- 
tions were to be forwarded April 4th. Upon the statement that the 
new testimony when received could not be translated sooner, the 
matter was continued to April 19, 1912. 

The foregoing facts certified by the commissioner are accepted upon 
this hearing as being a correct récital of the proceedings which hâve 
taken place since the arrest of the petitioner on March 16th. It 
is assumed that the arrest and détention now hère for review are upon 
a complaint which includes the charges set out in the proceeding 
which was before Judge Sanborn for review, though such charges 
are set forth in greater détail, and the comolaint includes charges 
of forgery and uttering forged acceptances other than those detailed 
in the former complaint. 

[1] On behalf of the petitioner it is claimed broadly that the 
présent détention cannot be justified upon mère représentations of 
forthcoming new or différent évidence; that until such évidence is 
actually produced, the discharge from former arrest should bind 
both the German and the United States governments, though perhaps 
not strictly with the effect of a former acquittai. On behalf of the 
German Empire, it is contended that under the law a subséquent 
arrest and re-examination are not only permitted, but that, upon 
représentations made to the fédéral government in good faith, it 
is the duty of the latter not only to entertain the proceeding, but 
to permit its prosecution under the same safeguards as attend the 
195 F.— 22 
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first or original examination, subject only to the requirement that 
possibly a higher degree of diligence be exacted in the préparation 
of the proofs and in pressing the matter before the commissioner. 

There does not seem to be much doubt as to the légal principles 
governing this situation. The rule laid down in Re MacDonnell, 11 
Blatchf. 100, Fed. Cas. No. 8,771, and which bas been followed and 
applied in subséquent cases, clearly recognizes the right to institute 
second proceedings where the alleged fugitive has been once examined 
and discharged. The discussion found in the opinion in this case, 
as well as in the case of Re Harsha, 11 Ont. Law Rep. 494, points out 
clearly the scope as well as the limitations of subséquent hearings; 
and it would seem that such second arrest and examination is always 
permissible where the first discharge arose through a default, either 
by reason of a failure to comply with established rules of procédure, 
or through a failure to produce compétent évidence sufficient to 
move the commissioner or the court to hold the accused as an offender 
liable to extradition. 

[2] Indeed, it was conceded upon this hearing that the power on 
the part of the government, and therefore its duty, to institute sec- 
ond proceedings, is not open to question. The question is therefore 
presented: Is there anything in the record before us showing any 
fact or circumstance, or any course of procédure by reason of which 
it can be successfully contended that such power has been lost, or 
that the government must, out of respect to the rights of the accused, 
be held to be absolved from the duty of exercising it? I think this 
question must be answered in the négative. The record before the 
court, and even considering the facts pertaining to the former arrest 
and examination of the petitioner, certainly cannot be construed to 
show that the government of the United States has been absolved 
through any act of the German government or its officiais, from the 
treaty obligation. It must be assumed that this obligation is binding 
upon this government until it can in ail fairness say to the foreign 
government that any further attempt as against the petitioner to 
subject him to extradition proceedings is so subversive of the pro- 
tection which this government desires to afïord ail within her borders, 
and is so répugnant to the principles recognized by this government 
in its own courts and toward its own citizens in the matter of 
arresting and examining alleged ofïenders, that the right of the 
German government to insist uipon the performance of the treaty 
obligation has either been exhausted or can no longer be urged. 

[3] When, therefore, we assume that the commissioner had the 
jurisdiction to cause thèse later proceedings to be instituted, we must 
assume that he had the necessary, incidental, and convenient powers 
for the exercise of that jurisdiction. It would well-nigh frustrate 
tlie purposes of the extradition act if offenders could at any stage 
of the proceedings before the commissioner call for a review of the 
proceedings aiid, ask for a discharge on the ground that the com- 
missioner exercises his powers or his discrétion differently from the 
manner in which he or others might hâve exercised them. He doubt- 
less had the power to adjourn the proceeding, and, having the power, 
there was committed to him the duty of determining the sufficiency 
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of the grouiid upon which he might exercise tîiat power. It appears 
from the return that from the outset the adjournments were granted 
upon the représentations of the German government respecting forth- 
coming évidence. There is nothing in the return in the slightest 
degree impeaching the good faith of the représentations made to 
the commissioner, much less his own good faith in accepting such 
représentations as valid and reasonable grounds for adjourning the 
proceeding for reasonable lengths of time to enable him to discharge 
his duties as an extradition commissioner. 

[4] It was suggested that when the présent proceeding was insti- 
tuted the commissioner should not hâve entertained it unless the 
alleged new évidence was then and there presented. To that it can 
well be replied that this would call upon him in advance to détermine 
the very purpose for which the second proceeding is instituted. The 
accused has a right to be heard upon the question whether the new 
évidence is such as supphes the alleged defect in the former pro- 
ceedings, and he has a right to hâve this new évidence presented on 
the second hearing just as it would hâve been presented on the first. 
If the second hearing should develop the same weaknesses disclosed 
upon the first, the accused ought to be discharged. But such weak- 
nesses or added strength can develop only through a hearing of the 
proposed évidence; and unless and until it is reasonably clear that 
the rearrest and re-examination are in fact, or in elïect, furthering 
a course of harshness or oppression, or a policy or purpose ulterior 
to the honest and efficient performance of the treaty obligation, the 
proceedings before the commissioner should be allowed to take the 
course designed by the statute. It may be noted that upon the former 
hearing the German government presented a voluminous record of 
testimony taken abroad, which its représentatives doubtless conceived 
made out a case for extradition. Such record certainly disclosed a 
diligent effort to présent the facts and circumstances attending many 
diiïerent transactions. The court hère was of the opinion that the 
évidence fell short of making out a prima facie case. The subsé- 
quent arrest and re-examination being then instituted, the govern- 
ment hère and the officiais charged with the duty of carrying out 
the provisions of the treaty and the statutes, not only had the right, 
but are in duty bound, to accept in good faith for a reasonable time 
the représentations made by the highest consular officiais of the 
foreign government respecting new and forthcoming évidence. Thèse 
représentations should be accepted in view of the further fact that 
the alleged offenses covered a wide range of transactions, many wit- 
nesses must be examined, and that the distance between the two 
countries is such as nécessitâtes a lapse of considérable time for 
the interchange of communications. To my mind there is nothing in 
the record returned by the commissioner which casts any doubt upon 
the good faith of the proceedings. 

It foUows from the foregoing that the writ of habeas corpus and 
the writ of certiorari should be discharged, and that the petitioner 
should be remanded to the custody of the marshal to await the orders 
of the commissioner in the proceedings pending before him. 
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THOMAS T. BIRMINGHAM RT., LIGHT & POWER C0< 

nOistrict Court, N. D. Alabama, S. D. AprU 13, 1912.) 

No. 13T5. 

1. COBPOEATIONS (S 661*) — FOBEIGN COBPOBATIONS— RiGHT TO SUTt. 

A foreign corporation, which makes a contract In a state for per- 
formance there, wlthout complying with the statute of the Btate Imposing 
conditions on foreign corporations before engaglng in business in tlie 
State and preventlng the maintenance of actions by delinquent corpora- 
tions, may sue in a fédéral court on the contract; but, where the state 
statute renders void ail contracta made and transactions done by a 
delinquent corporation within the state, a delinquent corporation may 
not sue in a fédéral court. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §! 2539, 2543, 
2544, 2546, 2563-25C7; Dec. Dig. $ 661.*] 

2. Courts (S 366*) — Fedeeal Couets— Décisions of State Courts. 

The décisions of a state court, inyalidating coutracts made In the 
state by a foreign corporation whlch has not complled with the laws of 
the state, wiU be followed by the fédéral courts, and no action can be 
maintained in the fédéral courts on such invalld contract. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 954r-957, 960- 
968 ; Dec. Dlg. § 366.* 

Conclusiveness of Judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R, Co. v. Morgan, 21 G. O. A. 478; Union 
Planters' Bank v. City of Memphis, 49 C. O. A. 468.] 

3. Courts (8 363*) — Fedebal Courts— Décisions of State Courts. 

The décisions of a state court that contracta made and transactions 
done in the state by a foreign corporation, whlch has not complled with 
the laws of the state, do not constitute Interstate transactions, will be 
followed in the fédéral court in an action on such a contract, in the 
absence of conflicting and controUing authorlty in the fédéral courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 950, 952, 955, 969- 
971 ; Dec. Dlg. S 365.*] 

4. Bankruptct (I 280*) — Fobeign Corporations— Noncompliance with 

Statutes— Effect. 

Where a contract made In a state by a foreign corporation to be per- 
formed there is void because of the failure of the corporation to com- 
ply with the law of the state, Its trustée in bankruptey may not sue in 
the fédéral court on the contract. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. S 425: Dec. 
Dig. § 280.*] 

5. Corporations (§ 661*) — Foreign Coeposaoions— Noncompliance wrrac 

IiAws of State— Contbacts—Validity. 

Where a foreign corporation executed outside of the state a contract 
whlch must be performed within the state, and whlch requlred it to do 
business in the state, and it had pot complled with the laws of the 
state regulating foreign corporations and providing that contracts made 
and transactions done by delinquent corporations within the state sbaU 
be void, no action could be maintained In the fédéral courts on tha 
contract. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. S§ 2539, 2543. 
2544, 2546, 2563-2567 ; Dec. Dig. § 661.*] 

6. Corporations (§ 661*) — Foeeign Corporations— Noncompliance wira 

Statutes— Contracts- -Performance— Quantum MKEurr. 

Where a statute imposing conditions on foreign corporations prohibits 
the maklng of contracts and performance thereof, without first com- 
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plying with the conditions, a foreign corporation net eomplying witli 
tlie conditions, executing a contract outside of the state to be performed 
in tlie State, may not, after performance, maintain an action on a quan- 
tum meruit. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2539, 2513, 
2544, 254G, 2563-2567 ; Dec. Dig. § 661.*] 

7. COKPOKATIONS (§ 659*) — FOREIGN CORPORATIONS— NONCOMPLIANCE WITH 

Statuies—Contracts— Performance— Quantum Meruit. 

The fact that a foreign corporation, malvlng a contract outside of the 
state to be performed in the state, has performed its part, does not pre- 
vent the défense of the illegality of the contract and performance be- 
cause of the failm-e of the corporation to coinply with the iavvs of tlie 
state imposing conditions on foreign corporations and deelaring that 
transactions by delinquent corporations in the state are void, when the 
corporation sues either on the contract or on an implied contract. 

[Ed. Note.-— For other cases, see Corporations, Cent. Dig. §§ 2561, 2562 ; 
Dec. Dig. § 659.* 

Foreign corporations doing business in state, see notes to Wagner v. 
J. & G. Mealvin, 83 C. C. A. 585 ; Ammons v. Brunswick-Balke-Collender 
Co., 72 C. C. A. 622.] 

S. Corporations (§ 657*) — Foreign Corporations— Noncompliance with 
Statutes—Conteacts— Performance— Quantum Meruit. 

Where a contract made by a foreign corporation, which had not com- 
plied with the laws of the state regulating foreign corporations, was en- 
tire, and the transaction involved interstate commerce as an entirety 
or not at ail, there may be no séparation of the contract into intrastate 
and interstate business so as to justify a recovery for the latter alone. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2536-2543, 
2552-2554; Dec. Dig. § 657.*] 

At I^aw. Action by Seymour P. Thomas, trustée in bankruptcy of 
the Scofield Company, against the Birmingham Railvvay, Light & 
Power Company. Judgment for défendant. 

Gaston & Pettus, for plaintifif. 

Tillman, Bradley & ]VIorrow, for défendant. 

GRUBB, District Judge. This cause is submitted by agreement 
for décision upon a prehminary défense only and upon stipulated 
facts, so far as that défense is concerned. If the défense is sustained, 
a judgment for the défendant with costs is to be entered; if over- 
ruled, the défendant is to hâve the opportunity to présent further 
défenses without préjudice. 

The plaintiff is the trustée in bankruptcy of the Scofield Company. 
The Scofield Company was a New York corporation, which at the 
time of the making of the contracts sued on and the performance 
thereof had not qualified to do business in Alabama as required by 
its Constitution and statutes, imposing entrance conditions upon for- 
eign corporations before engaging in business in this state. The dé- 
fense is that the failure to comply made void the contracts and pre- 
cluded a recovery for the value of materials furnished and work 
performed under them. 

It is conceded that there was no compliance with the Alabama law 
and that the failure to comply with it would preclude a recovery in 
a state court of Alabama upon the cause of action sued on. 

•For otlier cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[1] The plaintiff contends that the statute does not preclude the 
plaintiff from seeking redress in the fédéral court. This is undoubt- 
edly the rule where the effect given to the state statute by the courts 
is that it merely prevents the maintenance of a suit by the delinquent 
corporation. Johnson v. New York Breweries Co., 178 Fed. 513, 
101 C. C. A. 639. The rule is otherwise where the effect of the lég- 
islation is to render void ail contracta made and transactions done by 
the deHnquent corporation within the state. Johnson v. New York 
Breweries Co., 178 Fed. 513, 101 C. C. A. 639; Chattanooga Building 
Association v. Denson, 189 U. S. 408, 23 Sup. Ct. 630, 47 L. Ed. 870. 

[2] The Alabama législation has been construed by its court of 
last resort to invalidate contracts and transactions done within the 
state by foreign corporations which hâve not qualified themselves to 
engage in business therein. Dudley v. Collier, 87 Ala. 431, 6 South. 
304, 13 Am. St. Rep. 55 ; Alabama West Railroad Co. v. Tally Bâtes 
Construction Co., 162 Ala. 396, 50 South. 341 ; American Amusement 
Co. V. East Lake Chutes Co. (Ala.) 56 South. 961 ; Muller Co. v. First 
National Bank of Dothan (Ala.) 57 South. 762. The fédéral courts 
will follow the construction of the Alabama Constitution and stat- 
utes in this respect. Chattanooga Building Association v. Denson, 
189 U. S. 408, 23 Sup. Ct. 630, 47 L. Ed. 870. From this it results 
that no action can be maintained upon a contract, subject to this in- 
firmity under the Alabama statute in the fédéral court. 

[3] The plaintiff also contends that the transaction is orie of inter- 
state commerce, and that the bankrupt was not required to comply 
with the conditions prescribed by the statute as to it. The cases of 
Amusement Co. v. East Lake Chutes Co. (Ala.) 56 South. 961, and 
Muller Co. v. Bank of Dothan (Ala.) 57 South. 762, each hold that it 
is not an interstate transaction, and, while not conclusive on this 
court, will be followed in the absence of conflicting and controlling 
authority in the fédéral courts, both on account of their authority and 
reason. 

[4] The plaintiff also contends that the plaintiff, being an individ- 
ual and not a foreign corporation and suing as trustée in bankruptcy, 
cannot be precluded from maintaining the action. îf the only effect 
of the statute was to disqualify the foreign corporation from main- 
taining a suit, the objection might hâve force. The effect of the Ala- 
bama législation being that no cause of action can be maintained on 
the void contract, the status of the plaintiff is not material, provided 
the cause of action is based upon the void contract. 

[5] The plaintiff also contends that the défense should not suc- 
ceed because the stipulation fails to show that any one of the con- 
tracts sued on was executed in Alabama. The tenth paragraph of the 
stipulation is as follows : 

"That the maklng of sald contracts, and the performance thereof by the 
Scofleld Company, including said extra work, constltute the only buslnesis 
the said Scofleld Company ever dld or engagea In within the state of Ala- 
bama." 

This would imply that the making of the contracts was the engag- 
ing in business in Alabama. The eleventh paragraph is, however, in 
conflict with this implication. Is the contention sound, assuming that 
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the contracts were executed outside of the state of Alabama? It is 
conceded that they were to be performed and were in fact performed 
within the state, and that the parties so contemplated when they con- 
tracted. It is conceded that their performance required the bank- 
rupt to engage in business in this state. If, before so engaging, it had 
complied with the state laws as to entrance conditions, the contracts 
would hâve been vahd and performance of them légal. When per- 
formance of them was entered upon by the bankrupt, without such 
compliance by it, such performance became illégal and rendered the 
contracts void from that time on as against plaintiff. This was held 
by the Suprême Court of Alabama in the case of Alabama Western 
Railroad Co. v. Tally Bâtes Construction Co., 162 Ala. 396, 50 South. 
341. The language of the court in that respect was as foUows: 

"We are not inclined to concur In appellant's contention that the eontract 
was void ab initio because compliance with the statute did not antedate its 
exécution. Necessariîy, however, tho eontract was entered into with the pur- 
pose that it should be executed in this state. It could not be executed else- 
where. It must be taken to hâve contemplated légal action by the plaintiff, 
since compliance with the statute was a condition précèdent of plaintiff's 
right to build the railroad. A promise to comply is implied as an essential 
and necessary élément of the eontract, if it is to be sustained and enforced 
as a valid agreement. When the time came for the exécution of the agree- 
ment, and the plaintiff falled to take the necessary steps to coniply with the 
statute — thus leaving the défendant without a protection for which he had 
stipnlated, viz., the power to redress any wrong which it might suffer in 
the courts of this state — the défendant had a right under the law to re- 
nounce the eontract, then or at any subséquent time, as for a breach by the 
plaintiff. Diamond Glue Co. v. United States Glue Ce, 187 U. S. 611, 23 
Sup. et. 206, 47 L. Ed. 328." 

In the case of Diamond Glue Co. v. United States Glue Co., 187 
U. S. 611-613, 23 Sup. Ct. 206, 207, 47 L. Ed. 328, the Suprême 
Court said of a similar Wisconsin statute and a similar eontract held 
by it to be unenforceable by reason of the statute: 

"According to the undisputed testimony of the plaintiff's vice président, 
who executed the eontract, the instrument w-as signed In Wisconsin, and at 
ail events, if it ivas executed with a vieio to the carrying on of business in 
that state by the plaintiff, the law of Wisconsin must be applied." 

The cases from Alabama cited in the brief of counsel for plain- 
tif? are to be distinguished, in that in those cases violation of the 
statute was claimed to hâve arisen from the making of the contracts, 
which occurred beyond the limits of the state, and not from a per- 
formance within the state. 

The purpose of such législation is to prevent noncomplying foreign 
corporations from engaging in corporate business within the state. 
The performance, as well as the exécution, of eontract, is the doing 
of business and is prohibited. If the making of the eontract outside 
the state legalized its subséquent performance within the state, the 
defeat of that part of the statute would be so easy of accomplish- 
ment as to destroy its usefulness. This was recognized by the Su- 
prême Court in the case of Building Association v. Denson, 189 U. S. 
408, 23 Sup. Ct. 630, 47 L. Ed. 870. On page 415 of 189 U. S., page 
632 of 23 Sup. Ct. (47 L. Ed. 870), the court said : 

"Counsel has discussed at some length the situs of contracts and hy thé 
law of what place their obligation is determined. We think, however, that 
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the discussion Is not relevant. It witladraws our considération from the Con- 
stitution and statute of Alabama ; and, it is manifest, tlie contention based 
upon It, if yielded to, would defeat their purpose. ïhe prohibition is direct- 
ed to tlie doing of any business in tlie state in the exercise of corporate func- 
tions, and there can be no doubt that petitioner considered that it was exer- 
cising such functions in the state. Its secretary testiiied that, 'at the time 
the loan to défendant Denson was made, eomplainant association had been 
for some time soliciting subscriptions to stocli and receiving applications for 
loans in the state of Alabama, and had paid a tax or license fee required 
under the laws of the state of Alabama for foreign corporations proposlng 
to do business in that state, and complainant's offlcers supposed and under- 
stood that the payment of this fee or tax was the only condition with which 
it was necessary for them to comply in order to be entitled to do business 
in that state.' The application of Denson was presumably solicited as other 
applications were, and if what was done in pursuance of it did not constitute 
doing business in the state, the effect would be, as expressed by the Circuit 
Court of Appeals, that petitioner 'and other forelgn associations engaged in 
the same business of loaning money on real security may safely flood the 
state of Alabama with soliciting agents, make ail negotiations for loans, take 
real estate securities therefor, and fully transact ail other business pertain- 
ing to their corporate functions as tbough incorporated therein, and y et nei- 
ther be obliged to hâve a Ijnown place of business or any authorized agent 
within the state, nor pay any license tax or fee, as required of nonresident 
corporations doing business therein.' " 

From this it seems clear that the place of exécution of the contract 
is of no moment if the prior negotiations leading up to it or the sub- 
séquent performance of it constituted an engaging in business by the 
delinquent foreign corporation within the limits of the state. 

[6] The fact that the statutory prohibition is directed against the 
performance as well as the making of the contract is convincing that 
no action can be maintained upon the implied contract or upon a 
quantum meruit. The acts prohibited by the statute are as much the 
basis of recovery under the implied contract as they are under the 
express contract. The making of the express contract, when it is 
made outside the state, is légal. The illegality is then in the perform- 
ance of it, and this illegality enters into and destroys the cause of 
action upon the implied contract just as it does upon the express 
contract. Dudley v. Collier, 87 Ala. 431^33, 6 South. 304, 13 Am. 
St. Rep. 55. 

[7] It is also contended that the contract has been executed on the 
plaintiff's part, and that nothing remains to be done under it except 
payment of the stipulated compensation for performance, and that 
the défense does not apply to such an executed contract. The Su- 
prême Court of Alabama, in the case of Dudley v. Collier, 87 Ala. 
431, 6 South. 304, 13 Am. St. Rep. 55, however, said : 

"The contract for services hère sued on bears date March 8, 1887, and is 
therefore subséquent to the foregoing prohibitory enactnient. The case, then, 
is reduced simply to this: Assuming the tacts stated in the plea to be true, 
as admitted by the demurrer, the plaintiïEs are the agents of a foreign cor- 
poration, which has failed to comply with the requirements of this statute. 
Neither the corporation nor the agents, therefore, are authorized to transact 
any business In Alabama. A loan or borrowing of money, by or from such 
Company, In this state, is an unlavvful act, subjecting both the agents and 
the Company to a heavy penalty. The services hère sued for are for the do- 
ing of this prohibited act. The considération of the defendant's promise is 
an act In express violation of the Constitution and laws of Alabama. The 
contract to pay for such illégal services is itself necessarily illégal, as a 
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promise made lu considération of an act forbldden by law; and, being execu- 
tory, the courts will not lend thelr aid to Its enforcement." 

This language forbids the contention that this contract is such an 
executed one as prevents the interposition of the défense of illegality, 
and also the contention that an action on the împlied contract would 
lie though none on the express contract could be maintained. 

The case of Building Association v. Denson, supra, is décisive that 
the doing of a single act of business, as held by the Alabama déci- 
sions, will be considered as an engaging in business in violation of 
the statute, in the fédéral courts. However, performance, in this 
case, is shown to hâve consisted of repeated acts, extending over a 
period of two years. 

[8] Each contract was entire, as was the considération, and, if 
void, îs void in its entirety. It is either a transaction of interstate 
commerce as an entirety or not at ail. Hence there could be no sép- 
aration of it into intrastate and interstate business, so as to justify 
a recovery for- the latter alone. 

For thèse reasons, I think the défense relied on by the défendant 
îs made eut, and a judgment for the défendant will be entered. 



HAWKINS et al. v. OKI,A OIL CO. et al. 

(Circuit Court, E. D. Oklahoma. December 29, 1911.), 
No. 1,121. 

INDIANS (5 15*) — AtXOTMENTS— HOMESTEAD RiGHTa. 

Under the Orlsiiial Creek Agreement (Act Cong. March 1, 1901, c. C76, 
31 Stat. 861), providlng for the allotment of lands among the citlzens of 
tbe Creek TrUie, declaring that lands allotted shall not be alienated by 
the ailottee before a speclfled period, and that each citizen shall sélect 
from his allotment 40 acres as a homestead, whlch shall not be aliénable 
for an a-iittional period, and providing that ail cltlzens Uvlng on April 1, 
1899, en,»led to be enrolled, shall be placed on the rolls, and that if any 
such citizen bas died since that time, or may subsequently die before re- 
ceivlng his allotment, the land shall descend to his heirs according to the 
laws of descent and distribution of the Creek Nation, etc., an allotment of 
a citizen dying in May, 1899, intestate and before sélection, descends to 
bis heirs and vests in its undlvided entirety among the heirs, and a 
practice of the Dawes Commission In dividing an allotment into separate 
tracts, designating one the homestead and the other the surplus, fol- 
loweû by a patent of one part as a homestead, is void. and the entire 
allotment is within Act Cong. April 21, 1904, c. 1402, 33 Stat. 189, re- 
movlng restrictions from Indian lands, and a conveyance by the heirs 
is valid. 



Dig. 



[Ed. Noté.— For other cases, see Indians, Cent Dig. §§ 17, 37-44; Dec. 
ig. § 15.*] 



At Law. Action by Gracie Hawkins and another, guardian of 
Gracie Hawkins, against the Okla Oil Company and another. Judg- 
ment for défendants. 

Hutchings & German, for plaintiffs. 
Ramsey & Thomas, for défendants. 
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GAMPBELL, District Judge. This cause is a suit by the plaintiflf, 
as guardian of Gracie Hawkins, a minor, for the recovery of damages 
from the défendants for the alleged unauthorized taking of oil from 
a certain tract of land, in which it is alleged the said minor has an in- 
terest. The case was tried to the court, jury having been formally 
waived. Pursuant to ruling made at the trial, the only question now 
for considération is whether or not the heirs of one Elijah Corbray, 
deceased, in whose name the land was originally selected (he having 
died in May, 1899, intestate, and before sélection) had capacity after 
April 21, 1904, to alienate that part of the allotment set apart, al- 
lotted, and patented to the said heirs as a homestead. 

The deceased and the heirs were ail Creek freedmen. The land 
was all.otted to the heirs in 1901 in two separate tracts, one as home- 
stead and the other as surplus, and in 1904 patents were issued to 
the heirs, one for the surplus and one for the homestead. 

If, under the circumstances of this case, there was no authority 
of law for allotting a separate homestead portion, and the entire al- 
lotment should hâve passed, and in légal effect did pass, to the heirs 
with the status of surplus rather than homestead land, then by the 
act of April 21, 1904 (chapter 1402, 33 Stat. 189) it was relieved of 
ail restrictions, not only as to that designated surplus, but also as to 
that designated homestead. 

It was the custom of the Commission to the Five Civilized Tribes 
in making thèse allotments to designate a certain 40 acres out of 
each allotment as a homestead, and to hâve patents issued accord- 
ingly, whether the allotment was selected during the lifetime of the 
member in whose name it was made, or whether it was not selected 
until after his death, in w^hich case the allotment was made to the 
heirs. As this land was allotted in 1901, the provisions of law under 
which it was allotted are found in the Original Creek Agreement 
(chapter 676, 31 Stat. 861). The first section of this agreement de- 
fines several of the terms used. The second section provides for ap- 
praisement of the land as a basis for classification for the purpose of 
allotment. The third section provides that the land shall be allotted 
among the citizens of the tribe so as to give each an equal share of 
the whole in value, as nearly as may be, and in ôrder to accomplish 
this it was provided that there should be allotted to each citizen 160 
acres, so selected by him as to include his improvements, if any. Sec- 
tion 4 provided that the allotment for a minor might be selected by 
his father, mother, or guardian, and those for prisoners, convicts, 
aged, and infirm persons, by their duly appointed agents; and if in- 
compétents, by guardians, curators, or suitable persons akin to them. 
Section 5 has relation to the disposition of improvements any citizen 
may hâve on lands in excess of his allotment. Section 6 confirms 
allotments made prior to the agreement, and authorizes the Commis- 
sion to deterine controversies arising between citizens as to their right 
to sélect certain tracts of land. Section 7 provides : 

"Lands allotted to citizens liereunder shall not iu any manner whatsoever 
or at any time be incumbered, taken, or sold to secure or satisfy any débt or 
obligation contracted or incuri'ed prior to tlie date of the deed to the allottee 
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tlierefor, and such lands shall not be aliénable by tbe allottee or his heirs at 
any tlme before the expiration of flve years froui the ratification of this agree- 
ment, except with the approval of the Secretary of the Interior. Each citi- 
zen shall sélect from hls allotment forty acres of land as a homestead, which 
shall be nontaxable and inaliénable and free from any incumbrance vvhatever 
for twenty-one years, for whlch he shall hâve a separate deed, conditioned 
as above: Provided, that sélections of homesteads for minors, prisoners, oon- 
vlcts, incompétents, and aged and Infirm ijersons, who cannot sélect for them- 
selves, may be made in the manner herein provided for the sélection of their 
allotments ; and if, for any reason, such sélection be not made for any citizen 
it shall be the duty of said Commission to make sélection for him. The home- 
stead of each citizen shall remain, after the death of the allottee, for the use 
and support of ehildren born to him after the ratification of this agreement, 
but if he hâve no such issue, then he may dispose of hls homestead by will, 
free from limitation herein imposed, and if this be not done, the land shall 
descend to his heirs, according to the laws of descent and distribution of 
the Oreek Nation, free from such limitation." 

The first paragraph of the section, it appears, places a gênerai re- 
striction against aliénation for a term of five years upon ail the lands 
allotted to citizens under this agreement, except with the approval 
of the Secretary of the Interior. The second paragraph provides that 
each citizen shall sélect from his allotment a homestead of 40 acres, 
which shall be nontaxable, inaliénable, and free from incumbrance 
for 21 years, and for which a separate patent shall issue. In case the 
allottee be a minor, convict, incompétent, or aged and infirm person, 
and therefore unable to sélect his own homestead, sélection may be 
made in the manner provided in section 4 for the sélection of allot- 
ments, and in case such sélection be not made for any citizen, it be- 
comes the duty of the Commission to make sélection for him. The 
third paragraph provides for the disposition of the homestead upon 
the death of the allottee. 

It is clear that up to this point the scheme of allotment provided 
contemplâtes that the several members of the tribe shall be alive and 
in being at the time the division of the lands provided for cornes to 
be actually made. It contemplâtes in such instance but one allottee — 
not several — for each separate allotment. Up to this point, it is re- 
ferred to as his allotment; "each citizen shall sélect from his allot- 
ment 40 acres of land as a homestead, * * * for which he shall 
bave a separate deed. * * * fi^^ homestead of each citizen shall 
remain, after the death of the allottee, for the use of ehildren born 
to him, * * * " etc. But if there be no such ehildren, then he 
may dispose of his homestead by will, and if this be not done, the 
land shall descend to his heirs, etc. It is clear that this homestead 
provision contemplâtes a living member of the tribe, who is taking 
his allotment and for whose protection against his own profligacy or 
lack of business expérience or ability in the face of the conditions 
surrounding him, the homestead portion is secured to him for 21 
years, or for such less time as he may continue to live. Section 8 of 
the agreement provides how the allottee shall be placed in the pos- 
session of his allotment, and section 9 provides for the disposition of 
the residue of the lands after completion of the allotments, etc. Sec- 
tions 10 to 22, inclusive, bave référence to town sites. Section 23 
provides for the issuance of patent to each individual allottee cover- 
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ing his allotment. Subséquent sections up to 28 hâve référence to 
matters foreign to this inquiry. Section 28 provides: 

"No persoB, except as herein provided, shall be added to tbe roUs of dtlzen- 
shlp of said tribe after the date of tliis agreement, and no person whpmso- 
ever shall be added to sald roUs after the ratification of thls agreement. AU 
eltlzens who were llvlng on the flrst day of Aprll, eighteen hundred and nine- 
ty-nlne, entltled to be enrolled under section twenty-one of the act of Con- 
gress approved June twenty-eighth, eighteen hundred and nlnety-elght, en- 
tltled 'An act for the protection of the people of the Indlan Terrltory, and 
for other purposes,' shall be placed upon the roUs to be made by sald Com- 
mission under sald act of Oongress, and if any such citizen bas died since 
that tlme, or may hereafter die, before recelvlng his allotment of lands and 
distrlbutlve share of ail the funds of the tribe, the lands and money to whlch 
he would be entltled, if llvlng, shall descend to his heirs according to the 
laws of descent and distribution of the Oreek Nation, and be allotted and dls- 
trlbuted to them accordlngly. AU chlldren born to cltizens so entltled to 
enroUment, up to and Including the flrst day of July, nlneteen hundred, and 
then llvlng, shall be placed on the roUs made by sald Commission ; and 
If any such child die after sald date, the lands and moneys to whlch It would 
be entltled. If livlng, shall descend to its helrs according to the laws of de- 
scent and distribution of the Creek Nation, and be allotted and dlstrlbuted 
to them accordlngly. The rolls so made by sald Commission, when approved 
by the Secretary of the Interlor, shall be the final rolls of citlzensblp of 
said tribe, upon whlch the allotment of ail lands and the distribution of ail 
moneys and other property of the tribe shall be made, and to no other per- 
sons." 

It will be remembered that section 3 provides for the allotment of 
the lands among the citizens of the tribe. Section 28, supra, provides 
who shall be enrolled as citizens, and makes such roll, when completed 
and approved, the basis for the distribution of the tribal lands and 
money. But, as it was apparent that under the circumstances con- 
sidérable time must be consumed in completing the roll, and more or 
less time must elapse after the enrollment of a member before he 
could make a sélection of an allotment, it followed that in the nature 
of things some of them might die in the intérim. A certain date was 
therefore established at which the right of a member then living, to 
enrollment and allotment, became fixed. If after that time, and be- 
fore enrollment, any member should die, this did not afïect the roll, 
but his name was to be placed thereon, just as if living, and the roll 
being the basis of allotment, there must be an allotment for every 
name on the roll. But an allotment could not pass to a person not in 
being, so that some other disposition must be made of the allotment 
for each enrolled member dying before sélection. That contingency 
is covered by the provision that in such case the allotment shall de- 
scend to the heirs according to the laws of descent and distribution of 
the Creek Nation, and be allotted and distributed to them accord- 
ingly. In such case, of course, the one allotment of 160 acres vests 
jointly in its undivided entirety in as many différent persons as there 
are heirs to take. No provision is made in such case for their joint 
sélection out of the tract of a 40-acre homestead, and the lack of 
reason for and the very absurdity of such a provision is manifest 
from the very statement of the proposition. 

The practice of the Commission, therefore, in dividing the allot- 
ment in such instances into separate tracts, designating one the home- 
stead and the other the surplus, is, in my judgment, without reason 
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or authority, and the fact that it did so does not change the essential 
status of the land, which must be considered the same as the surplus 
portion of individual allotments made to living members. The act 
of April 21, 1904, therefore, removed the restrictions from the land 
involved in this case, and judgment must be rendered for the de- 
fendants. 



ASTRUC V. STAR CO. 
(District Court, S. D. New York. April 2, 1912.) 

LiBEL AND SlANDEK (S 123*) — DAMAGES — QUESTION FOK .TURY. 

The amount of damages for a llbel is peculiarly within the province of 
the jury, entitled to consider the circumstances under which the libel 
was published and the charaeter and réputation of plaintifï, and it is not 
errer to refuse to charge tliat plaintiff is entitled to substantlal damages 
for a newspaper publication libe'ous per se. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 356- 
364 ; Dec. Dig. § 123.*] 

At Law. Action by Gabriel Astruc against the Star Company. 
Motion for new trial, after verdict for nominal damages, denied. 

Maurice Léon and Henry W. Hardon, for plaintiff. 
Clarence J. Shearn and M. De Witt, for défendant. 

MAYER, District Judge. In this action for libel the jury rendered 
a verdict for six cents. On the first trial it was left to the jury to 
détermine whether the publication was libelous, and the jury brought 
in a verdict for the défendant. On appeal (193 Fed. 631, decided 
February 1, 1912) it was held that part of the article constituted libel 
per se. 

On the second trial, in accordance with the opinion of the Circuit 
Court of Appeals, I charged the jury specifically as to what part of 
the article was not libelous, and what part was libelous, per se. The 
jury received instructions as to the rules of damages. It is now 
urged that it was error to refuse to charge as requested by plaintiff 
as follows : 

"The plaintiff is entitled to substantlal damages, in view of the gravity of 
the libel, in tending to hold hlm up to public ridicule and injure him in his 
occupation." 

It h questionable whether it would hâve been proper to characterize 
the libel by the word "gravity," as used in conjunction with the con- 
text of the request to charge. I prefer, however, to rest my conclu- 
sion on the broader ground that it would hâve been error to charge 
the jury that the plaintiff was entitled to substantlal damages. The 
amount of damages was peculiarly within the province of the jury 
under well-settled authority. Holmes v. Jones, 147 N. Y. 67, 41 N. 
E. 409, 49 Am. St. Rep. 646; Butler v. Gazette Co., 119 App. Div. 
767, 104 N. Y. Supp. 637; Amory v. Vreeland, 125 App. Div. 850, 
110 N. Y. Supp. 859; Griebel v. Rochester P. Co., 24 App. Div. 288. 
48 N. Y. Supp. 505. "Many éléments enter into an action for libel 

•For other cases see Bame topio & § numbee in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 



350 195 FEDERAL REPORTER 

or slander, which are not présent in other actions for personal wrongs. 
A man may be grossly libeled, and still his character and réputation 
may be such that he suffers no injury, or the circumstances under 
which the libel is published or the slander uttered may be such that 
no substantial damage ought to be given. Thèse peculiar éléments 
hâve brought about almost universal expression in décisions that, in 
an action for slander or libel, the amount of damages is peculiarly 
within the province of the jury." Amory v. Vreeland, supra. 

In this case I cannot say that the verdict was inadéquate, or that 
the plaintifï, as matter of law, was entitled to more than nominal dam- 
ages. 

Motion denied. 



PUGET SOUND SHBET METAL WORKS et al. v. GREAT NORTHERN 

RY. CO. 

Plstrlct Court, W. D. Washington, N. D. AprU 4, 1912.) 

No. 2,099. 

Removai, of Causes (§ 29*) — Divehsity or Citizenship— Nonkesidence ot 
BoTH Parties. 

A suit in a state court between plalntlffs wlio are citlzens of différent 
States and a défendant whicli is a corporation of a state other than 
that in which the suit is brought is not removable on the ground of di- 
versity of citizenship, under New Judicial Code (Act March 3, 1911, c. 
231, 36 Stat. 1094) § 28, where plaintiffs resist such removai. 

Ed. Note. — For other cases, see Eemoval of Causes, Cent. Big. §§ 69, 
72, 74 ; Dec. Dig. § 29.*] 

At Law. Action by the Puget Sound Sheet Métal Works and 
others against the Great Northern Railway Company to recover dam- 
ages for an alleged tort. On motion to remand to state court. Mo- 
tion granted. 

Gill, Hoyt & Frye and Oranger & Clarke, for plaintiffs. 
F. V. Brown and F. G. Dorety, for défendant. 

HANFORD, District Judge. This case was removed to this court 
from the superior court of the state of Washington for King county 
on the ground of diversity of citizenship. A number of corporations 
are joined as plaintifïs, only one of which is a corporation of the 
state of Washington. One of the others is an alien insurance corpo- 
ration, and the others are insurance companies incorporated, re- 
spectively, under the laws of New York, Massachusetts, Connecticut, 
Wisconsin, Pennsylvania, and Louisiana. The défendant is incorpo- 
rated under the laws of Minnesota. The plaintiffs deny that this court 
has jurisdiction of the case and hâve moved to remand it to the state 
court, for the reason that this district is not "the district of the rési- 
dence of either the plaintiflf or the défendant." 

The action was commenced since the date on which the new Judicial 
Code went into effect, and for that reason the arguments upon the 
motion in behalf of the défendant assumed that a new question of 
fédéral jurisdiction is involved, for the décision of which it is neces- 

•For other cases se* ttuaxe topic & { numekb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sary to construe the provisions of the Code relating to the jurisdiction 
of District Courts, the removal of causes, and the venue of actions, 
it must be conceded that the phraseology of the Code and the arrange- 
ment of the clauses relevant to said topics differ from the statutes de- 
fining the jurisdiction of United States Circuit Courts, which has 
been superseded, and for that reason it is contended that the décisions 
of the courts, heretofore rendered, bearing upon the question, are not 
controlling. 

The provisions of the Code which it is necessary for the court to 
consider are as foUows : 

Section 24 provides that: 

The District Courts shall hâve original jurisdiction of "ail suits of a civil 
nature, at common law or in equity, * * * where the iiiatter in contro- 
versy exceeds, exclusive of Interest and costs, the sum or value of $3000.00, 
and * * * (b) is between cltlzens of différent states, or (c) is between 
eitizens of a state and foreign states, cltlzens, or subjects." 

Section 28 provides that : 

" * * * Any other suit of a civil nature, at law or in equlty, of which 
the District Courts of the United States are given jurisdiction by thls title, 
and which are now pending or which may bereafter be brought, in any 
State court, may be removed into the District Court of the United States 
for the proper district by the défendant or défendants thereln, being non- 
resldents of that state." 

Section 5 1 provides that : 

" * * * No civil suit shall be brought In any District Court agalnst any 
person by any original process or proceedlng in any other district than that 
whereof he is an Inhabitant; but where the jurisdiction is founded only on 
the fact that the action is between cltlzens of différent states, suits shall be 
brought only in the district of the résidence of elther the plaintlfif or the 
défendant." 

No attempt to make a fine analysis of the clauses of the Code 
quoted above can demonstrate any substantial différence in their 
meaning from corresponding clauses of the statute superseded by 
the Code. By a comparison of the two statutes it appears that the 
changes made consist entirely of corrections of obvious errors in the 
misuse of words and omissions of superfluous words and phrases of 
the prior statute. The style is improved and the meaning made 
clearer thereby. The only other noticeable change is in the para- 
graphing and rearrangement of the clauses. It is true that the rel- 
ative position of a sentence or clause in a statute might affect its 
meaning so as to require a new interprétation, but the Code itself pre- 
scribes a rule of construction which excludes the idea of a législative 
intent to change the law by the mère transposition of sentences or 
clauses. Sections 294 and 295 are as follows : 

"Sec. 294. The provisions of this act, so far as they are substantially the 
sanie as exlsting statutes, shall be construed as continuations thereof, and 
not as new enactments, and there shall be no implication of a change of 
intent by reason of a change of words in such statute, unless such change 
of intent shall be clearly manlfest. 

"Sec. 295. The arrangement and classification of the several sections of 
thls act hâve been made for the purpose of a more convenient and orderly 
arrangement of the same, and therefore no Inference or presumption of a 
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législative construction Is to be drawn by reason of tbe chapter under which 
any partlcular section is placed." 

The décision of the Suprême Court in Smith v. Lyon, 133 U. S. 
315, 10 Sup. Ct. 303, 33 L. Ed. 635, established a rule that actions 
l^etween citizens of différent states in which several persons are joined 
as plaintiffs or défendants, cannot be brought in a United States court 
by original process or proceedings, unless ail of the plaintiffs or ail 
of the défendants réside in the same district. Formerly it was sup- 
posed that this limitation applied only to actions commenced originally 
in United States Circuit Courts, and that a party required to défend 
an action commenced against him in a state court might remove it 
into the United States Circuit Court for the district in which it was 
commenced notwithstanding the fact that neither of the parties were 
-résidents of that district. 18 Enc. of PI. & Pr. 180, 181. In Ex parte 
Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, the Suprême 
Court denied the jurisdiction of a Circuit Court, in such a case, and 
by mandamus required the Circuit Court to remand it. In the Moore 
Case, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 
1164, the Suprême Court declared that nothing in the opinion in the 
Wisner Case is to be regarded as changing the rule as to the effect 
of a waiver of the right of a party to contest the jurisdiction of a par- 
ticular court. The opinion in the case last cited reviews the long line 
of Suprême Court décisions commencing with Gracie v. Palmer, 8 
Wheat. 699, 5 L. Ed. 719, holding that the exemption of parties from 
being required to litigate controversies elsewhere than in the districts 
in which they réside is a privilège which may be waived, and is waived 
by invoking the jurisdiction of a United States court, or by voluntarily 
participating in litigated proceedings in a court which might hâve been 
ousted of jurisdiction by objections taken in due time, and reaffirms 
those décisions. The apparent confliction between décisions in the Wis- 
ner and Moore Cases was candidly admitted in the opinion of the 
Suprême Court in Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 324, 
55 E. Ed. 252, and those cases were distinguished one from the other, 
l)y the fact that in the Wisner Case only the défendant was deemed 
to hâve waived his right to dispute the jurisdiction of the Circuit Court 
by having taken the necessary steps to remove the case, and the plain-' 
tiff was deemed to hâve an equal right to contest the jurisdiction; but 
in the Moore Case it was held that the défendant consented to accept 
the jurisdiction of the United States Court by filing a pétition for re- 
moval thereto from the state court, and that after the removal the 
plaintiff, instead of challenging the jurisdiction of the United States 
court by a motion to remand, filed an amended pétition in that court, 
signed a stipulation giving time to the défendant to answer, and then 
both parties entered into successive stipulations for a continuance of 
the trial in that court. It is my understanding of this last décision | 
that the Wisner Case and the Moore Case are both reafifirmed. i 

Therefore, as the conditions affecting the case in hand are substanti- 
ally the same as those assigned as the grounds upon which the Su- 
prême Court denied the jurisdiction of the Circuit Court in the Wisner j 
Case, this motion to remand must be granted. 
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ROUKOUS et al. y. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. Aprll 18, 1912.) 

No. 894. 

1. CONSPIBACY (§ 28*)- — CONCEALMENT OF BaSKRUPT'S ASSETS. 

Bankr. Act July 3, 1898, c. 541, § 29b, ,30 Stat. 5.54 (U. S. Comp. St. 
1901, p. 343a), provides that a person sliall lie puuished liy imprisonment 
on conviction of having knowlngly and tramlulently coijcealed while a 
bankrupt, or after hls discharge, from his Inimitée, auy of the pro))erty be- 
longing to hls estate in bankruptcy. /[el'l, that an Indictment for coii- 
splracy to conceal assets in contemplation of bankruptcy was not ob.iec- 
tionable because there was no exlsting bankruptcy wheu the consplracy 
was orlginated. Alkon v. United States, 163 Fed. 810, 90 C. C. A. 116, fol- 
lowed. 

[Ed. Note.— For other cases, see Consplracy, Cent. Dlg. §§ 40, 41 ; Dec. 
Dig. § 28.*] 

2. CONSPIEACT (§ 40*) CoNCEALMENT OF BaNKKUPT'S ASSETS— INDIVIDUAL 

Conspira TORS. 

Cohen v. United States, 157 Fed. 651, 85 C. C. A. 113, followed, to the 
efCect that indlviduals may be guilty of conspiracy which included in its 
purpose a fraudulent concealment of the assets of a bankrupt corporation, 
even if the corporation may not be charged as a consplrator. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 73, 75-78; 
Dec. Dlg. § 40.*] 

3. Conspibacy (§ 25*) — Concealment of Bankkupt's Assets. 

The rule that one Is responslble for the resuit of his intentlonal tort, 
though the injury be sustained by one he did not hâve in mlnd, makes 
conspirators for a fraudulent conceilraent of assets liahle as for conceal- 
ment from the trustée in future bankruptcy, whether that particular in- 
jury was Intended or not. 

[Ed. Note.— For other cases, see Conspiracv, Cent. Dlg, § 35 ; Dec. Dig. 
§ 25.*] 

4. Conspiracy (§ 47*) — Concealment dp Bakkrupt's Assets— Evidence— 

sufficiency. 

In a trial for conspirmg to conceal assets In bankruptcy, évidence Jield 
insufficient to show that a particular défendant conmiltted auy uulawful 
act in the district. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 105-107; 
Dec. Dlg. § 47.*] 

5. Criminal Law (§ 552*) — Proof Required to Convict. 

The rule applied that whlle it is unnecessar.v that any particular clr- 
eumstauce should of Itself be suffieient to i)rove a criminal case beyond 
reasonable doubt, each clrcuinstance ofCered as a part of the comblnation 
of proofs inust be maintalned beyond reasonable doubt, and at least be 
free from the condition of being as consistent with Innocence as wlth 
guilt. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 12-57, 1259- 
1262 ; Dec. Dlg. § 552.*] 

6. Criminal Law (§ 422*) — Conspirators- Déclarations— Admissibiliiy. 

In a trial for consplracy to conceal assets of a bankrupt, the trial judge 
dId not abuse hls discrétion lu admlttlug évidence of acts and déclara- 
tions by one défendant eoncernlng another bankruptcy proceeding a year 
before the particular offense, where the évidence tended to show hls op- 
portunlties for assistlng in concealing goods. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 984-988; 
Dec. Dig. § 422.*] 

•for other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
195 F.— 23 
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In Error to the Circuit Court of the United States for the District 
of Rhode Island. 

George Roukous and another were convicted of an ofîfense (170 
Fed. 110), and they bring error. Affirmed as to Roukous; reversed 
and remanded as to défendant Adams. 

Boyd B. Jones, of Boston, Mass., and Walter H. Barney, of Prov- 
idence, R. I., for plaintifïs in error. 

George H. Huddy, Jr., Asst. U. S. Atty. (Charles A. Wilson, U. S. 
Atty., and Walter R. Stiness, on the brief), for the United States. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Jùdge. This was an indictment found in the 
District of Rhode Island against Carroll H. Chapman and George 
Roukous, who at the time of the finding of the indictment and of the 
alleged offense set out therein were résidents of Providence, R. L, 
and Joseph Adams, a résident of Rockland, in the state of Maine. 
Ail three were convicted, but Chapman sued out no writ of error. 
In accordance with the settled practice, the other two, Roukous and 
Adams, were entitled to sue out writs of error without joining Chap- 
man. AU we need extract f rom the indictment is as f oUows : 

"That the Young & Holland Company, a corporation created and organlzed 
under the laws of the state of Rhode Isla;nd, Carroll H. Chapman, and George 
Roukous, both of the city and county o£ Providence, In the state of Rhode 
Island, Joseph Adams, of the city of Rockland, in the state of Maine, to- 
gether with other persons to the grand jurors unknown, heretofore, to wit, 
during the months of July, August, and September, in the year of our Lord 
uineteen hundred and seven, a more particular date belng to the grand jurors 
unknown, at, to wlt, said city of Providence, and within the jurisdiction of 
this court, dld unlawfully, willfully, and corruptly conspire, combine, confed- 
erate, and agrée together to commit an offense against the United States, 
in and by corruptly and fraudulently agreeing together, in anticipation of the 
involuntary bankruptey of the said the Young & Holland Company, to be 
brought about and accomplished by the said Carroll H. Chapman, with the 
knowledge and connivance of the said other conspirators, unlawfully, will- 
fully, knowingly, and fraudulently, whlle the said the Young & Holland 
Company was a bankrupt, to conceal from the trustée in bankruptey of the 
said the Young & Holland Company, to be thereafter appointed, certain mer- 
chandlse and property, hereinaf ter mentioned, belonging to the estate in bank- 
ruptey of the said the Young & Holland Company, it being then and there a 
part of said scheme and conspiracy for the said Carroll H. Chapman, who 
was then and there président and managing offleer of the said the Young & 
Holland Company and the owner of a majority or ail of the capital stock 
of said the Young & Holland Company, with the knowledge and connivance 
of said other conspirators and with the purpose and intent of forcing the 
filing of a pétition in bankruptey against the said the Young & Holland Com- 
pany, in the District Court of the United States in and for the District of 
Rhode Island, to cause the said the Young & Holland Company to commit acts 
of bankruptey, to wlt, to remove large quantities of merchandise, consistlng 
of the greater portion of the then stock in trade of said the Young & Holland 
Company from. the place of business of said the Young & Holland Company 
and from certain warehouses, frelghthouses, and places, In the city of Provi- 
dence, where the said property of said the Young & Holland Company was 
located, and to place said merchandise and property of said the Young & 
Holland Company beyond the reach of the creditors of said the Young & Hol- 
land Company by the concealment thereof, and to dispose of the balance of 
said stock in trade by sale thereof to one Joseph Gilbert, of said Providence, 
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for no considération other than the notes o£ said Joseph Gilbert and a Per- 
sonal property mortgage, glven by said Joseph Gilbert, upon the property so 
sold to him, as seeurity for the payment of said notes, ail of said acts being 
done with the intent and purpose of hlndering, delaying, and defrauding the 
credltors of said the îoung & HoUand Company." 

The indictment then proceeded with allégations that thereafter- 
wards, on the Ist day of October, 1907, a pétition in involuntary 
bankruptcy was filed against the Young & Holland Company by 
sundry creditors, which pétition alleged the insolvency of the Young 
& Holland Company, and that, with intent to hinder, delay, and de- 
fraud its creditors, it had, on the 27th day of September, 1907, com- 
mitted an act of bankruptcy, in that it "had conveyed, concealed, and 
removed its property by conveying its stock in trade which it had on 
said date to said Joseph Gilbert, in violation of the bankruptcy laws 
of the United States." Joseph Gilbert was not alleged to be one of 
the conspirators, or to hâve been acting with them in any way in 
connection with this alleged conspiracy. It was further alleged that 
the Young & Holland Company answered the pétition, and were ad- 
judged bankrupts on the 30th day of November, 1907; and the rec- 
ord shows that the proceeding in bankruptcy was stoutly resisted. 

[1,2] The United States relies on section 29b of the Bankruptcy 
Act of July 1, 1898, as follows : 

"A person shall be punished by imprisonment for a period not to exceed 
two years upon conviction of the offense of having knowingly and fraudulently 
concealed while a bankrupt or after his discharge from his trustée any of 
the property belonging to his estate in bankruptcy." 

Also section 5440 of the Revised Statutes, as amended by Act 
May 17, 1879, c. 8, 21 Stat. 4 (U. S. Comp. St. 1901, p. 3676), is re- 
lied on, as follows : 

"If two or more persons conspire elther to commit any offense against the 
United States or to defraud the United States in any manner or for any 
purpose and one or more of such parties do any act to effect the object of 
the conspiracy, ail the parties to such conspiracy shall be llable to a penalty 
of not more than ten thousand dollars or to imprisonment for not more than 
two years, or to both fine and imprisonment in the discrétion of the court." 

One fundamental proposition of the plaintififs in error is that the 
provision cited from the bankruptcy statutes does not apply to cor- 
porations; so that, as no offense could hâve been committed by the 
Young & Holland Company, it is legally impossible to lay a charge 
of criminal conspiracy in référence to any concealment or intended 
concealment by that corporation, and another is, that the charge set 
out in the indictment could not be effectively alleged as to an act 
which in its nature was incapable of being committed at the time the 
conspiracy was formed. 

The second of thèse propositions was on full considération deter- 
mined by us against the plaintiffs in error bv an opinion passed down 
on August 13, 1908, in Alkon v. United S'^tates, 163 Fed. 810, 811, 
812, 90 C. C. A. 116. As to the other proposition, the first section 
of the bankruptcy statute of July 1, 1898, clearly covers by the word 
"bankrupt" a corporation. Therefore, except for the fact that the 
penalty under section 29b' of that statute is limited to imprisonment. 
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Which, ôf course, is an impossible penalty as applied to a corporation, 
there would be no difficulty arising in this behalf , either under the bank- 
ruptcy statute or under section 1 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 3) or any ordinary rules of construction. In accordance 
with United States v. Union Supply Company, 215 U. S. 50, 30 Sup. 
Ct. 15,54 L. Ed. 87, sectioH 29b would include a corporation if the pen- 
alty permîtted a fine, either with or without imprisonment, on funda- 
mental rules of construction, which permit distribution of what ought 
to be distributed. But whether in view of any principles of the com- 
mdn law pr of the statutes of the United States with référence to aiders 
and abe,ttors, or on any possible rules of construction, the f avor granted 
to the criminal statutes by United States v. Union Supply Company can 
be extended'to this provision of the bankruptcy statute, we are relieved 
from dètermining by other considérations relating hereto. Field v. 
United States, 137 Fed. 6, 69 G. C. A. 568, dëcided by the Circuit Court 
of Appeals for the Eighth Circuit, is not in point. Cohen v. United 
States, 157 Fed. 651, 85 C. C. A. 113, decided by the Circuit Court 
of Appeals for the Second Circuit, is otherwise. Indeed, the indict- 
meni in the présent case seems to hâve been drawn from what ap- 
pears in that décision almost Verbatim. Following our practice with 
référence ' to prior décisions by the Circuit Courts of Appeals for 
other circuits, we yield to the détermination in Cohen v. United States. 
We thus conclude against the plaintiffs in error the two propositions 
we hâve stated. 

[3] One of the most difficult propositions in the case is whether 
there is any évidence that the conspiracy contemplated any future 
proceedings in bankruptcy as alleged. The record so absolutely fails 
to disclose any évidence of a direct or positive character that the 
learned judge did not rely on any proofs of that nature. It is ap- 
parent that he rested this branch of the case inferentially, saying as 
f ollows : 

"Now, gentlemen. If you are satlsfled in this case that there was a con- 
spiracy to eonceal from some one, then the burden rests upon the government 
to satisfy you beyond a reasonable doubt that it was a trustée in banlcruptcy. 
It is a very practical question to say, 'Let us bide it, let us eonceal it' ; and 
thé next question is, 'Who is coming after it, who would be atter it?' If you 
hâve something, gentlemen, in a place where nobody is going, you leave it 
there. Things are hidden in anticipation of soniebody who will either see or 
flnd the object, somebody who will go looking for it, or who may see it as they 
pass by. If you are satisfled that there was a concealment, from whom did 
thèse parties intend to make a concealment ; and upon that subject you may 
be assisted by a considération of the bankruptcy law which stands as a légal 
fact and as a business fact supposed to be known to every man of compétent 
âge by légal presumption, and as a practical proposition knowu to most men 
who are in business, and proven to be known speciflcally to some of the men 
from actual expérience in the case. 

"Now, there are two possibilities. Of course, assumlng that this property 
actually was property of the bankrupt, the creditors could eome, they could 
attach in a state court, and they could attach in the United States court if 
they had proper diversity of citizenship. But the national bankruptcy law 
contains provisions which supersede ail rights of creditors under such at- 
tachments under certain circumstances. TJie moment that law is invoked, 
and an adjudication is made, those attachments and those rights of creditors 
are dissolved, and the bankruptcy law takes effect, as I bave already ex- 
plained to you. The trustée then, if appointed, becomes the représentative of 
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the creditors, and the whole body of creditors represented by the trustée are 
to work out their rights. 

"Now, gentlemen, as a practical proposition, thèse parties may bave hoped 
tbat bankruptcy would net ensue, they may bave hoped; and there is évi- 
dence in this case tbat they endeavored to prevent an adjudication. Mr. 
Chapman states tbat he used the name of Chase on account of some fears 
concerning the service of papers. Tbat ail may be, gentlemen ; but did tbe 
I>lan anticipate and provide for tbe contingency of tlie appointment of a trus- 
tée? Consider the rights under the law, the usual methods of business in the 
administration of tbe bankruptcy law, and détermine wbether this plan com- 
prebended in its scope. If it vvas made, that the person who would bave the 
ultimate rlght was to hâve that property concealed from hlm." 

Thus the court permitted the jury to supply direct and positive 
évidence with what might be described as an inference, dépendent 
on the proposition that there was a conspiracy which the jury could 
find was a conspiracy to conceal from some one. It cautioned the jury 
that a mère intention to conceal generally, with the added purpose 
to deliver up the assets promptly on the appointment of a trustée in 
bankruptcy, would not be an offense within the indictment alleged 
against the plaintiffs in error. This was a caution in the event that 
such a subordinate intention existed; but such an intention was nec- 
essarily negatived by the verdict. If, moreover, the case had sug- 
gested the possibility that the concealment might hâve been lawful in 
any event whatever, it might hâve been necessary to bave proven by 
affirmative évidence a purpose to def eat bankruptcy proceedings ; 
but, assuming that the concealment was by its nature unlawful, so that 
the purpose was necessarily unlawful, that purpose must inferentially 
be taken to hâve related to any conséquent resuit of an unlawful char- 
acter, whether specifically in the minds of the parties combining or 
not. In this respect the law is the fundamental rule applicable to the 
act of a person intending a tortious injury to another person, who 
becomes responsible for the resuit although that resuit injures one 
whom the actors had not in mind, provided the injury was under the 
circumstances a natural conséquence of the illégal deed. This is a 
rule of inference of law, applying alike to homicide and ail inferior 
torts, and of so broad and fundamental a character that it reaches 
the case at bar. 

In making this statement, we bear in mind that it was not neces- 
sary, in order to sustain this verdict, to show that ail the détails set 
out in the indictment were accomplished, as many of them might hâve 
been rejected as surplusage and yet the substance of the offense hâve 
remained. This was merely that the assets should be withheld from 
the trustée in bankruptcy in case one should be appointed under any 
form of proceedings. As, for example, whether or not such proceed- 
ings should be voluntary or involuntary was whoUy immaterial ; as 
also whether the bankruptcy proceedings should be brought about 
and accomplished by Chapman, with or without the connivance of the 
other conspirators, was also wholly immaterial, the only material thing 
being, as alleged in the indictment, the purpose "to conceal from the 
trustée in bankruptcy of the said the Young & HoUand Company to 
be thereafter appointed certain merchandise and property hereinafter 
mentioned." Thus, again, the familiar illustration cornes in that, 
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where there îs an evil intention to assault or kill generally or mis- 
cellaneously, it may be alleged and proved that the conduct of the 
criminal was moved by malice against the particular person injured 
or killed, provided that person was within the natural range of the 
in jury involved in the gênerai intention. So hère the gênerai criminal 
purpose to conceal goods existing, that purpose may be alleged as 
having relation to whomsoever may in fact hâve been defrauded as 
the practical resuit of the intention, whether gênerai creditors or a 
trustée in bankruptcy, provided the actual in jury was, in accordance 
with the gênerai rules, within the natural range of the illégal act. 
This proposition is illustrated by the opinion passed down on March 
18, 1912, in the Suprême Court in Thomas v. Taylor, 224 U. S. 73, 

32 Sup. Ct. 403, 56 L. Ed. , where, in sustaining a judgment for 

plaintifï, who had been misled by the publication of a false national 
bank report, but who could not possibly hâve been in the mind of 
the directors sued, it had been alleged that the report was "with the 
intention of deceiving the public, and, among others, the plaintifï." 
Considering the case f rom this point of view, we are clear that there 
is nothing in this topic of which the plaintifïs in error can complain. 

Also, it is so plain that an overt act was proved that we need not 
go into détails in demonstrating that proposition. 

[4] On the othcr hand, we cannot so easily dispose of the claim 
of Adams that he committed no offense in Rhode Island, justiciable 
in the fédéral courts in that district. Under the law, he must hâve 
been présent there taking part in the conspiracy, or at least hâve 
initiated something which produced physical effects in that district, 
as, for example, mailing a letter which was delivered there. It is not 
sufficient that he co-operated in the overt act in some other district, 
or that in some other district he assented to the conspiracy or any 
part of it. He must hâve been proved beyond a reasonable doubt to 
hâve been présent in the District of Rhode Island, there co-operating 
in or consenting to the conspiracy, either in fact or by implication of 
law. We are wholly unable to find any évidence in the record of any 
such présence for any such purpose. Four witnesses testified to hav- 
ing met him at Providence; but none of them testified to anything 
which affords any positive suggestion of anything of the character 
which the case requires. 

The United States attempted to work out the case against Adams 
inferentially. We hâve carefully examined the charge of the learned 
judge, but are unable to find much assistance from it on this. The 
jury were properly told that they must find that the conspiracy was 
f ormed in Rhode Island ; but the application of the évidence on this 
as between Chapman, Roukous, and Adams was not pointed out, al- 
though the jury was carefully cautioned that certain other détails of 
évidence might be considered as weighing against the other défend- 
ants, or one of them, but should not be taken as against Adams. The 
court also pointed out the gênerai rules with référence to the fréquent 
necessity of establishing conspiracy by circumstantial évidence, and 
also the gênerai rules governing the application of that kind of évi- 
dence. It put a striking illustration of three men coming from dif- 
férent parts of the country, meeting, one of them afterwards buying 
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in one locality nitroglycérine, another a revolver, and another a hand- 
ful of putty or a roll of putty, and then ail meeting again at a post 
office, taking their positions conveniently for exploding the sàfe, with 
a subséquent explosion. The court supposes that no word was proved 
to hâve been said; and yet there would be évidence that the three 
men acted by common design, because of the fitting nature of the 
things done, and of other détails mentioned by the court. But in that 
illustration one end was tied up — that is, the meeting at the post office 
and the subséquent explosion — while in the case at bar, so far as 
Adams was concerned, neither end was tied up. There is not a par- 
ticle of évidence that he ever had any dealings at Providence with 
Chapman, who was the principal in the conspiracy and in whose in- 
terest it was formed, or that he had any interest whatever in carry- 
ing out the criminal conspiracy, or any inducement to assist therein, 
or that he even knew Chapman prior to the shipment of the goods to 
him at Rockland, or that he ever gave any directions about the ship- 
ment. On the other hand, the record shows sufficient lawful purpose 
for his visiting Providence, Roukous being bis brother-in-law, and 
Adams having made during his visit there a very considérable pur- 
chase of goods, which it is not claimed was out of his regular course 
of business. There is no proof whatever in the record to connect him 
with the conspiracy except the fact that the goods came to his store 
at Rockland, Me., that he apparently conceived that Roukous, his 
brother-in-law, was in some way connected with them, and apparently 
undertook to protect him by silences at some times and by some equiv- 
ocation at others, the equivocation not being of a décisive character. 
We carefully considered the oral argument in behalf of the United 
States, and we bave carefully searched the brief of their counsel for 
the purpose of ascertaining what particulars were relied on to sustain 
the prosecution against Adams. It is true that the goods which were 
secreted were received by Adams at Rockland. They came along 
there by steamboat subséquent to Adams' purchase of goods of his 
brother-in-law at Providence, and either mixed up with those goods 
which he purchased or subséquent to his receipt of them. The record 
is confused as to dates, but there is not a particle of évidence in the 
record that Adams was advised of their coming in advance thereof, 
or that he had any reason to believe that they were shipped by any 
other person than his brother-in-law, Roukous, or by whom they 
were shipped. It is also true that they remained at Rockland until 
July, 1909, when they were reshipped to Providence, and came finally 
into the hands of the trustée in bankruptcy under an arrangement 
made between Chapman and him. It is also true that soon after the 
goods were received at Rockland Chapman made a visit there, com- 
ing with others. Why he visited there is not made apparent. It is 
also true that while there he communicated with Adams, but why he 
communicated with Adams is also not made apparent. It is also true 
that in a statement made by Adams, and taken down by a stenographer 
at Rockland, in January, 1909, Adams was asked about a lot of goods 
received in October, 1907, which he then said he purchased from 
Roukous, perhaps 20 or 25 cases or more, and which he said he bought 
for his winter's supply. The proof shows clearly enough that Adams 
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was in Providence în August, and made his purchases from Roukous 
that month; and one of the witnesses who was called for the United 
States, and who checked off the records of the steamboat line and the 
railroad companies, shows that ail the goods ordered by Chapman 
were forwarded during the month of September in sundry lots, so 
that it was not beyond the right of Adams to maintain, when his at- 
tention was called to the date, October, 1907, that he assumed him- 
self to be inquired of only in référence to 20 or 25 cases, more or 
less, which he bought from his brother-in-law. It is true Adams' 
statement tp which we refer dénies that he met Chapman's party at 
Rocldand, or at least some who were in that party, but beyond that 
none of his statements were contradicted by anything which the rec- 
ord shows. 

. It seems that, when the goods came back to Providence, they had 
been shipped by a man by the name of Cook, addressed to one Wil- 
liams; and the United States maintains, in a manner whoUy unsup- 
ported, that this reshipment was made by Adams under the name of 
Cook with fictitious nanies of consignées. The United States brief 
unqualifîedly states the proposition in this way; and yet an examina- 
tion of the proofs given by the witnesses for the United States shows, 
beyond any reasonable doubt, by the testimony of cartmen and rail- 
road men called at Rockland, several of them in ail, the testimony 
being entirely consistent on this proposition, that Adams had no share 
in making the reshipments of the goods, except helping to lift one 
or two heavy cases on the trucks. The shipments were made by a 
man apparently unknown to anybody in the case, who registered him- 
self at the railroad freight office as Cook, and who directed the con- 
signments, including the name of Williams. So far from the évi- 
dence sustaining the proposition of the United States in this partic- 
ular, it squarely contradicts it. 

There is also évidence relied on by the United States that goods 
in some of the cases returned to Providence showed that they had 
been taken out and ofifered for sale, and, while most of them were 
in whole packages such as might be found in the hands of a whole- 
saler, some of them had varions évidences of having gone through 
the hands of retailers. There is not a particle of évidence to show 
whether this confusion of goods resulted from what was donc before 
they were shipped to Rockland, while they were there, or subséquent 
to their return. 

While it is true that what took place at Rockland, or anywhere 
else, subsequently to the formation of the conspiracy, might hâve 
weight retroactively as évidence against Adams, yet the record fails 
to disclose anything which is not as consistent with his innocence as 
with his guilt, unless it be the matter of his denying the meeting with 
Chapman and others at Rockland, a matter which at least is only of 
small significance, and wholly insufficient, unless connected with other 
circumstances of a niuch more positive and efficient character, to con- 
vict Adams under any rules which hâve ever been stated with référ- 
ence to proving each of several circumstances beyond a reasonable 
doubt when the case is undertaken to be sustained by circumstantial 
évidence. 
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[5] Therefore, remembering that, while it is not necessary that any 
particular circumstance should of itself be sufficient to prove a crim- 
inal case beyond a reasonable doubt, yet it is necessary that each cir- 
cumstance offered as a part of the combination of proofs should itself 
be maintained beyond a reasonable doubt, and should hâve some effi- 
ciency, so far as it bas efficiency to a greater or less range, beyond a 
reasonable doubt, and at least be free from the condition of being as 
consistent with innocence as with guilt, we are compelled to hold that 
the United States hardly maintain the proposition that Adams shared 
in the conspiracy in any manner, and particularly that they fail to 
prove that he joined in the conspiracy, or did any act in référence 
thereto, within the District of Rhode Island, either in fact or in the 
theory of the law. Consequently the judgment must be reversed as 
to Adams. 

[6] This leaves only a number of exceptions to the admission of 
évidence, ail of which, however, may be properly treated as raising 
a single proposition. They concern only Roukous, and would hâve 
concerned only him if we had reached a différent conclusion as to 
Adams. They relate to acts and déclarations by Roukous in référ- 
ence to a bankruptcy of one Comstock, ail of which occurred a year 
previous to those under investigation hère. This brings into the case 
a troublesome topic, which we were able to dispose of in Keliher v. 
United States, 193 Fed. 8, in an opinion passed down on January 12, 
1912, satisfactorily so far as that case was concerned. It should be 
borne in mind, however, that the law is less harsh than the com- 
munity, and always gives an opportunity for repentance when it can; 
and for the same reason it seeks to put to sleep the recollection of 
offenses which hâve been committed. The gênerai rules are stated 
by Greenleaf, and also well stated and analyzed in Chase's Stephen's 
Evidence (2d Ed.) 34 and séquence, and 357. A careful application 
of the rules given by thèse text-writers will almost always avoid any 
difficulties. The apparent remoteness growing out of the dififerent 
dates of the two groups of transactions is apparently within the 
ordinary rules as to the extent of the discrétion of the court in référ- 
ence thereto; and the entire mass of évidence concerned had an évi- 
dent tendency to show that Roukous was practically prepared to ren- 
der assistance in concealing goods from the fact that he had under 
control at least two localities where they could be secretly stored with 
apparent probability of success. We do not feel authorized to dis- 
turb the verdict on this account. 

The judgment of the Circuit Court as to Roukous is afïirmed ; the 
judgment of the Circuit Court and the verdict as to Adams are re- 
versed and set aside ; and the case is remanded to the District Court 
for further proceedings in accordance with law. 
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LAWTON V. CÀRPENTER et aL 

(Circuit Court of Appeals, Fourth Circuit February 15, 1912.) 

No. 1,047. 

Appeai, and Ebbob (§ 866*) — Review— Verdict— Request fob Dibection bt 
BOTH Paeties. 

Wliere at the close of the évidence, which was oonfiicting, both parties 
moved for a directed verdict, and neittier requested spécial instructions 
In addition thereto In the event the peremptory instructions were denied, 
such requests amounted to a stipulation to submit the case to the court 
on the facts, and hence, the court having directed a verdict for plalntiff, 
the Court of Appeals on a writ of error was limited to a considération 
of the correctness of the court's findlng on the law, and must affirm If 
there v^as any évidence to support it. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3407- 
S475; Dec. Dlg. § 866.*] 

Conûor, District Judge, dlssenting. 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Greenville. 

Action by N. Leslie Carpenter and others, trading under the firm 
name of Carpenter, Baggot & Co., against A. W. Lawton. Judgment 
for plaintifïs, and défendant brings error. Affirmed. 

Thls Is an action at law Instltuted In the Circuit Court of the United 
States fpr the District of South Carolina to recover the sum of $4,621.69. 
It Is allégea In the complaint that the llability of the défendant was that 
of surèty on a note executed and dellvered to the plalntiffs by the Lawton- 
Slmpson Company, a Georgîa corporation, of which the défendant was vice 
président: and manager. The défendant below defended on the ground 
that as alleged by hlm, the note Indorsed by him, the basis of the cause of 
action, was vold, being based upon an illégal considération, the illegality 
urged being that the note was glveh by the Lawton-Simpson Company for 
the purchasé of cotton for future delivery on the New York and New Or- 
îeanfe Cotton Bxchanges, it not being the intention of either of the parties 
to sald contraets that the cotton so purchased should be actually dellvered. 
but were merely spéculative transactions in the price of cotton, and that 
this fact was knôwn by the plalntiffs at the time of the making of the con- 
traets for the pùrchase of the cotton for the account of Lawton-Simpson 
Company, Af ter au the évidence had been taken in the lower court, coun- 
ael for the plalntiffs made a motion for a directed verdict in their behalf, aft- 
er which a slmilar motion was made by counsel for the défendants. The 
court directed & verdict In favor of the plalntiffs on which judgment was 
duly entered, ÎTdm which judgment counsel for the défendant sued out a 
wi?lt of errer, and the case Is now before this court upon certain assignments 
of error. 

Joseph A. McCullough (Garrard & Gazan and McCullough & Blythe, 
on the briè.f), for plaintiflf in error. 

Joseph E.' Johnson artd J. W. Vincent (Johnson & Johnson, on the 
brief), for défendants in' error. 

Before PRITCHARD, Circuit Judge, and McDOWELL and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
For the purpose of convenience the plaintiff in error will hereafter 

•For otber cases aee Bame topic & i nvmbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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be referred to as the défendant, and the défendant in error as the 
plaintifï; that being the relative positions of the parties in the court 
below. 

There are a number of assignments of error, but it is insisted by 
the plaintifï that, inasmuch as both parties made motions for the direc- 
tion of a verdict, they thereby submitted ail questions of law and fact 
to the court, and, having directed a verdict in favor of the plaintifEs, 
the court is presumed to hâve found ail facts necessary to a judgment 
for them. This question has been passed upon by the Suprême Court 
of the United States in the case of Beuttell v. Magone, 157 U. S. 154, 
15 Sup. Ct. 566, 39 L. Ed. 654. In that case, Mr. Justice White, who 
delivered the opinion of the court, in discussing this question, said: 

"The contention is advaneed that, as each party below requested the court 
to instruct thè jury to return a verdict In his favor, this was équivalent to 
a stipulation waiving a jury and submittlng the case to décision of the court. 
From this premlse two conclusions are deduced : First, that there being no 
written stipulation, the décision below cannot be reviewed upon writ of er- 
ror ; second, that, even if the request in open court, made by both parties, 
be treated as a written stipulation, the correctness of the décision below 
cannot be examined, because it is in the form of a gênerai flnding on the 
whole case, and flndings of the court upon the évidence are reviewable only 
when they are spécial. The request, made to the court by each party to 
instruct the jury to render a verdict in his favor, was not équivalent to a 
submission of the case to the court, without the intervention of a jury, with- 
In the intendment of Rev. Stat. §§ 649, 700 [U. S. Comp. St. 1901, pp. 525. 
570]. As, however, both parties asked the court to Instruct a verdict, both 
afflrmed that there was no disputed question of fact whlch could operate 
to deflect or control the question of law. This was necessarily a request 
that the court find the facts, and the parties are, therefore, concluded by 
the flnding made by the court, upon whlch the resulting instruction of law 
was given. The facts having been thus submitted to the court, we are limlt- 
ed In revlewlng its action to the considération of the correctness of the 
flnding on the law, and must affirm if there be any évidence in support there- 
of. Lehnen v. Dickson, 148 U. S. 71 [13 Sup. Ct. 481, 37 L. Ed. 37SJ ; Run- 
kle V. Burnham, 153 U. S. 216 [14 Sup. Ct. 837, 38 L. Ed. 694]." 

The same question was aiso passed upon by this court in the case 
of Charlotte National Bank of Charlotte v. Southern Raiiway Com- 
pany, 179 Ked. 769, 103 C. C. A. 261. Judge Goff, speaking for the 
court in this case, said: 

"We are Impelled to the conclusion that the learned Judge of the court 
below was in error when he held that the rule announced by the Suprême 
Court in Beuttell v. Magone. 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654, 
was applicable to the conditions shown by the record to hâve existed in the 
case at bar at the time he directed the verdict complained of. It appears 
that not only the plaintifif, but also the défendant below, at the close of 
the testlmony, requested peremptory Instructions in thelr favor, and that 
they also at the same time asked for spécial instructions — to be given In 
the event the peremptory requests were denied — some of them relating to 
the conflicting évidence from which It was apparent that divergent Infer- 
ences could be drawn. • * • " 

In that case it appears that the plaintifï as well as the défendant, 
at the close of the testimony, requested the court to give peremptory 
instructions in their favor. However, both plaintifï and défendant 
at the same time requested that the court give spécial instructions in 
thcvevent the peremptory instructions were denied. Many of thèse 
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instructions related to conflicting évidence, and it was obvious that 
more than one inference could be drawn f rom the same. The request 
for spécial instructions, and, in addition thereto, peremptory instruc- 
tions, clearly distinguishes that case from the case of Beuttell v. Mag- 
one, supra. 

The décision in the case of the Charlotte National Bank of Char- 
lotte V. Southern Railway Company, supra, is in harmony with the 
case of Empire State Cattle Company v. Atchison, Topeka & Santa 
Fé Railway Company, 210 U. S. 1, 28 Sup. Ct. 607, 52 L. Ed. 931, 
15 Ann. Cas. 70, in which the court, among other things, said: 

" * * * It was settled in Beuttell v. Magone, supra, that, vvhere both 
parties request peremptory instructions and do nothing more, they thereby 
assume the facts to be undlsputed, and in effect submit to the trial judge 
the détermination of the inferences proper to be drawn from the same. But 
nothing in that rullng sustalns the view that a party may not request a 
peremptory instruction, and y et, upon the refusai of the court to give it in- 
sist, by appropriate requests, upon the submission of the case to the jury, 
where the évidence is conflicting or the Inferences to be drawn from the tes- 
tlmony are divergent. To hold the contrary would unduly extend the doc- 
trine of Beuttell V. Magone, by causing it to embrace a case not within the 
ruling of that case made. The distinction between a case like the one before 
us and that which was under considération in Beuttell v. Magone has been 
pointed out in several récent décisions of Circuit Courts of Appeals. It was 
accurately noted in an opinion delivered by Circuit Judge Severens, speak- 
ing for the Circuit Court of Appeals for the Slxth Circuit, in Mlnahan v. 
Grand Trunk Railway Company, 138 Fed. 37, 41 [70 C. C. A. 463], and was 
also lucidly stated in the concurring opinion of Shelby, Circuit Judge, in 
MeCormick v. National City Bank of Waco, 142 Fed. 132 [73 C. 0. A. 350, 
6 Ann. Cas. 544]. * ♦ * " 

Thèse cases, however, are not analogous to the case at bar. There 
the parties requested the court to submit certain instructions to the 
jury in addition to the peremptory instructions. In this case counsel 
for the plàintifïs moved for judgment upon the facts, and a similar 
motion was made by counsel for the défendant. It was evidently the 
intention of counsel for both parties to hâve the court pass upon the 
facts of the case, and consequently ail facts were submitted to the 
court, which clearly brings it within the rule announced in the case 
of Beuttell v. Magone, supra. If the doctrine in Beuttell v. Magone 
rested on that casé alone, wé might well restrict the doctrine to cases 
in which there is no conflict of évidence. But Sena v. American Ce, 
220 U. S.;497, SOI, 31 Sup, Ct. 488, 55 L. Ed. 559, is a case in which 
the doctrine of Beuttell, v. Magone was held applicable, and in that 
case there was : conflicting testimony on an important point in the case 
— the location of plaintiiï's southern boundary. "The southern bound- 
ary of Leyba depended on contradictory testimony as to the existence 
of an arroyo of the Cuesta del Oregans in the neighborhood, and was 
thought by the trial judge not to be made out." 220 U. S. 500, 31 
Sup. Ct. 490, 55 L. Ed. 559. 

At the close of the évidence we find the f oUowing statements ap- 
pearing iti the record : 

"Mr. Vincent: I wish to make a motion for the direction of a verdict for 
the plalntiffs. My motion is based upon the gênerai ground that, upon the 
whole case, the pleadlngs, and testimony, there is no évidence upon which a 
jury can find a verdict for the défendant. I even wish to take the extrême 
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position that there Is no évidence, although the rnle In this court Is that If 
there is a scintilla of évidence whlch would warrant the jury In flnding a 
verdict for the défendant that the case should go to the jury; but we sub- 
œit that there is no évidence upon which they could find a verdict for the 
défendant 

"Court: I wlU hear the other side. I may say that my présent vlew is that 
this case is controUed by the case of Carpenter and Springs, almost Identlcal 
with that I had the vlew at the tlme that case was trled, whlch I supposa 
the counsel for the défendant bas, that It was a question for the jury, but the 
Circuit Court of Appeals held that I was in error, and I should bave dlrected 
a verdict. Now, if you can show me that this case difCers from that case, I 
will hear you on that point, but there does not seem to me to be any other 
question in the case. In that case there was a note given closlng the trans- 
action, and ia this case a note was given in part. In that case the défend- 
ant testlfled that it was never bis intention to recelve the actual cotton, and 
there was no contention in that case, nor is there any hère, that the défend- 
ant notlâed the plaintlff that it was not hls Intention to recelve the cotton, 
and upon that state of facts the court held that it was the duty of the court 
below to direct a verdict. There does not seem to me to be any question lef t, 
but I wlU hear you if you can show that this case differs from that. 

"Mr. Garrard: We don't think that there is any doubt about that as a math 
ter of faet, in the ligbt of the évidence hère, that your honor could not dlrecti 
a verdict. A very slgniflcant fact In the Springs Case [154 Fed. 487, 83 C. C. 
A. 327] is that there was no évidence ofifered by the défendant that went to 
show that there was knowledge on the part of plalntiffs of the Intention of 
the défendant not to pay eicept on différences. Now, the case in 154 Fed. 
[83 C. C. A.], the Springs Case, states that the court bas heretofore coastrued 
this statute and defines the law applicable to this case, and refers to [Park- 
er & Co. v. Moore] 115 Fed. 794 [53 C. C. A. 369], and I don't think that law 
Controls this. 

"Mr. McCuIlough: In order that the court may bave both of thèse conten- 
tions — there are flve or six or elght or ten other notes involved — and rather 
than hâve this grlnd before différent juries, I would much prefer personally 
to bave a décision one way or the other and let the Circuit Court of Appeals 
décide whether or not under those facts there is a case of llabillty, so, if I 
were the défendant, I would prefer to bave your honor grant this motion, 
provided we get our grounds In the record. We move your honor to direct a 
verdict for the défendant upon thèse grounds: (1) The testlmony fails to show 
that the plalntiffs bought the cotton In question hère and to secure the losse» 
on account of which the notes In question were executed. (2) The testlmony 
fails to show that the plalntiffs pald the money which they are seeklng to 
recover hère as evldenced by the notes, or failed to pay any sum whatsoever 
on account of the contracts in question. (3) The only reasonable inference to 
be drawn from the évidence is that this was a wagerlng contract, that thèse 
were wagerlng contracts, and that the plaintlff had knowledge of tliat fact 
before the transactions were entered into. Upon those three grounds we move 
for a dlrected verdict in favor of the défendant." 

Thus it appears that both parties submitted the cause to the dé- 
termination of the court. While there was some conflict of évidence, 
the défendant below, not only did not ofïer spécial instructions to be 
given if his motion for a directed verdict was overruled, but he clearly 
submitted the case for décision by the court without the intervention 
of the jury. Under such circumstances, as there was some évidence 
supporting the judgment below, we must aflirm. 

Affirmed. 

CONNOR, District Judge (dissenting). The record shows, among 
other things, that défendants in error who, for convenience, I will call 
plaintifïs, sued plaintifï in error who, for the same reason, I will call 
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défendant, as indorser on a promissory note for $4,496.66, executed by 
Lawton-Simpson Company, a corporation, payable to plaintifïs. De- 
fendant admitted the exécution Of the note and the indorsement 
thereof . By way of défense and plea he alleged : 

"That the considération of said note which was given by Lawton-Simpson 
Company, and indorsed by this défendant, was money alleged by the plain- 
tiffs to bave been lost by them by reason of varions contracts claimed by 
plaintiff to hâve been entered into by them, as brokers, between the sald Law- 
ton-Simpson Company for the purchase, from varions parties, to this défend- 
ant unknown, of cotton for future delivery, whereas, In truth and in fact, 
any contracts which said plalntlffs may hâve entered into on behalf of sald 
I^wton-Slmpson Company were not for actual sale of any cotton whatever, 
and It was never intended by either of the parties to any of said contracts 
that the purchaser was to reeeive, or the seller deliver, any cotton whatever, 
but said contracts were purely wagerlng contracts covering dealings in cotton 
futures." 

He further alleged that : 

"Said plalntlffs knew snch to be the fact for that this défendant, in arrang- 
ing for tbe varions transactions on behalf of sald Lawton-Simpson Company, 
informed the said plalntlffs that the llûe of crédit which he sought to establlsh 
with the said plalntlffs was for handllng spéculative contracts of custflmers 
of Lawton-Simpson Company, and it was understood between plalntlffs and 
the sald Lawton-Simpson Company and this défendant that settlement was to 
be made between said parties by one party payiug to the other the différence 
between the contract prlce and the price of said cotton futures, according to 
the fluctuations in the marlvet." 

He concludes his plea with the averment that, for the reasons set 
forth, the said note was utterly void, etc. The case went to trial be- 
fore the court and jury upon the complaint and answer. 

For the purpose of sustaining his answer and plea, défendant tes- 
tified in his own behalf. I do not deem it necessary, at this point, to 
set forth his testimony. I think that, if true and so acceptedi by the 
jury, his évidence established the facts averred in his answer. Mr. 
Tate, one of the plaintifïs, testifîed in behalf of plaintifïs, and in many 
material respects contradicted défendant. It niay be taken pro hac 
vice that if his testimony was accepted by the jury as true, or left 
thé minds of the jury in such doubt as to destroy the probative force 
of defendant's testimony, they should hâve found the issue for the 
plaintifïs. They were the only witnesses introduced. The essential 
averments of the answer were disputed, and the évidence in regard to 
them contradictory. The defendant's bill of exceptions shows that: 

"At the conclusion of ail the testimony the défendants in error moved the 
court to direct a verdict for them in the amount sued for, upon the ground 
that there was not a scintilla of évidence in the case to sustain défendants' 
défense, and there were no confllcts In thé testimony which should go to the 
jury. 

. " J. W. Vincent, counsel for défendants In error, did not conclnde his argu- 
ment for the direction of a verdict for défendants in error, but was inter- 
rupted by a statement from his honor, the presiding judge, that he was in- 
clined to grant the motion for the direction of a verdict in favor of the de- 
fendants in error. 

"The grounds of the motion for the direction of a verdict for the défend»- 
ants in error were: 'That the plaintiff in error had introduced no évidence 
to show illegality of the contracts in question, and hence there could be no 
verdict for plaintiff" In error; this ground in addition to the one assigned 
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by hls honor, the prestdlng Judge, belng the sole ground on whlch sald motion 
was based.' Thereupon the court aBnounced that, under the authorlty of the 
case of Spriugs & Co. v. Carpenter, 154 Fed. 487 [83 0. C. A. 327], he was In- 
cUned to grant the said motion, but would hear from the plalntiff In error. 
Col. Garrard, for the plalntiff In error, argued at length In opposition to the 
sald motion, contendlng that the case at bar was not controUed by the sald 
case ; that there were confllctlng questions of fact hère whleh should be sub- 
mitted to the Jury upon the main Issue, to wlt, did the défendants In error 
bave knowledge of the fact that the sald contracts were Intended to be 
wagerlng contracta ; that It was understood by both parties before the con- 
tracta were entered Into and that the solution of thls question would dé- 
pend upon whether the jury accepted the testlmony on behalf of the plaln- 
tiff in error or the testlmony on behalf of the défendants in error ; that the 
confllct was sharp, and that the case of Springs & Co. v. Carpenter there- 
fore was not concluslve of thls case, there belng no testlmony In that case 
tendlng to show that the plalntiff had knowledge of défendants' intention 
merely to speculate. At the conclusion of his argument the court did not 
hear from the défendant In error in reply, but proceeded to announce Its dé- 
cision to grant the said motion, whereupon Jos. A. McCullough, attorney for 
plalntiff in error, interrupted the court, and announced that, in order that 
the record mlght set forth also the contentions of the plalntiff In error, he 
would moTe the court to direct a verdict In favor of the plalntiff in error 
upon the grounds whlch appear in the transcript of the record. 

"The court then proceeded to direct a verdict in favor of the défendants 
In error upon the ground that, givlng fuU effect to the testlmony of the 
plalntiff In error, sald testlmony wag not sufficlent to dlfferentlate thia case 
from the case of Springs & Co. T. Carpenter, 154 Fed. 487 [83 C. C. A. 327], 
whlch case he declared was, In ail essentlal partlculars, like the case at bar, 
and under the authorlty of whlch the court felt compelled to direct a ver- 
dict in plalntlff's favor for the reasons orally stated at the tlme. Plalntiff 
in error then and there excepted to the ruling of the court dlrectlng the 
jury to bring in a verdict for the plalntiff, and, Inasmuch as the facts afore- 
sald and the décision of the court do not appear on record, the plalntiff 
in error prays that its bill of exceptions be allowed," which was done. 

Défendant, by his assignments of error, saved his exceptions. 

In the opinion of the court, the case cornes within the doctrine of 
Beuttell V. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654, 
and, upon the authority of that case, it must be assumed that by their 
action both parties waived a jury trial and submitted the case to the 
judge to find the facts, and, further, that it must be assumed that the 
judge found such facts as were necessary to sustain the conclusion of 
law reached by him, and which passed into the directed verdict. If 
thèse contentions are correct, I concède that the judgment below should 
be affirmed. I am of the opinion that the record does not bring this 
case within the rule of practice as originally announced in Beuttell v., 
Magone, supra. I also think that the décision in that case has been se 
explained and modified by later décisions that this case does not come 
within it. I am therefore of the opinion that in the light of the testl- 
mony the issues raised by the pleadings should hâve been submitted to 
the jury under appropriaté instructions as to the law. 

It cannot be doubted that at the conclusion of the testlmony the de- 
fendant was entitled to hâve the issues submitted to the jury, provided 
there was any substantial évidence which, if found to be true, entitled 
him to a verdict. This right of trial by jury he was entitled to, unless 
in some way, recognized by the law, he waived it. This elementary 
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truth is wèll statedi by Mr. Justice Harlan in Hodges v. Easton, 106 
U;'S. 408, 1 Sup. Ct. 307, 27 L. Ed. 169. He says: 

''It was the province of the jury to pass upon tlie Issues of fact, and the 
ri^t of the défendants to hâve thls done was secured by the Constitution. 
They mlght hâve vyaived that right, but it could not hâve been tal^en away 
by the court, TJpon the trial, if ail the f acts essential to a recovery were 
undisputed, or if they so conclusively established the cause of action as to 
hâve authorized the withdrawal of the case altogether from the jury by a 
peremptory instruction to Jlnd for plaintiffs, it would still hâve been neces- 
sary that the jury make its verdict, albeit, in conformity vsrlth the order of 
the court. * * * It bas been often said by this court that the trial by 
jury is a fundamental guarant«e of the rights and liberties of the people. 
Consequently every reasonable presumption should be indulged against its 
waiver." 

Congress has prescribed but one way by which it may be waived; 
i. e., a writing signed by the parties, or their counsel, and filed with the 
clerk. Rev. Stat. § 649 ; 4 Fed. Stat. Anno. 393. It is conceded that 
by demurring to the évidence, or moving for a peremptory instruc- 
tion, either party may challenge the sufficiency of the évidence relied 
upon by the other to dêflect or control the law. The efïect of this 
procédure upon the rights of the parties and the function of the court 
is too well settled to require or justify the citation of authority. It is 
elementary. In Beuttèll v. Magone, supra, the présent Chief Justice 
first announced the rule of practice in the fédéral courts. Both par- 
ties having requested a peremptory instruction in their favor, he says : 

"The request made to the court by each party to instruet the jury to 
render a verdict in his favor \vas not équivalent to a submission of the case 
to the court v?ithout the intervention of a jury within the intendnient of 
Rev. Stat. §§649-700. As, however, both parties asked the court to instruet 
a verdict, both afflrmed that there was no disputed question of fact, which 
could operate to deflect or control the question of law. This was necessarily 
a request that the court find the facts, and the parties are, therefore, con- 
cluded by the flnding made by the court, upon which the resulting instruc- 
tion of law was glven. The facts being thus subnùtted to the court, we are 
limited In reviewing Its action to the considération of the correctness of 
the finding on the law, and reust affirm, if there be any évidence in support 
thereof." 

Two cases are cited in support, or illustration, of the rule. In Lehn- 
en V. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, Z7 L. Ed. 373, it appears 
that "the case was tried by the court without a jury." The trial by 
jury was waived under section 649, Rev. Stat. No question of instruc- 
tion is, or could be, presented. In Runkle v. Burnham, 153 U. S. 216, 
14 Sup. Ct. 837, 38 L. Ed. 694, it is said: "After issue joined, the 
issue \yas, by stipulation, submitted to the court without the interven- 
tion of a jury." In Magone's Case the learned justice, immediately 
following the statement of the rule, says: "There was obviously no 
disputed question of fact." The discussion of the évidence, with the 
conclusion reached, shows clearly that the facts were undisputed. Al- 
though it is said that the request for peremptory instruction by both 
parties "is not équivalent to a submission to the court to find the 
facts," it is manifest from an examination of the décisions of several 
Circuit Courts of Appeals that the rule has been interpreted as hav- 
ing that efïect. In Bradley Timber Co. v. White, 121 Fed. 779, 58 
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C. Ç. A. 55, Pardee, Circuit Judge, after discussing numerous excep- 
tions to ruiings of the court, in regard to the admission of testimony, 
refers to the prayer for peremptory instruction by both parties, and 

says : 

"It is équivalent to a request for a flnding of facts and if the court di- 
rects tlie jury to flnd a verdict for one of them, both are concluded on the 
findings of fact" — citing Magone's Case, supra. 

_In United States v. Bishop, 125 Fed. 181, 60 C. C. A. 123, Sanborn, 
Circuit Judge, says : 

"The request of both parties to thls action for peremptory instructions In 
their favor relieves us from the considération of the question whether or 
not there was any issue of fact whlch should bave been submitted to the 
jury and make the instruction of the court a conclusive finding in favor of 
the défendant on every question of fact at issue in the case." 

In Phénix Ins. Co. v. Kerr, 129 Fed. 724, 64 C. C. A. 252, 66 L. 
R. A. 569, Judge Sanborn uses this significant language: 

"Where each of the parties to a trial by jury requests the court to charge 
thein to return a verdict in his favor, lie icaives his riglit to any finding or 
trial of the issues ly the jury and consents that th6 court shall find the 
facts and déclare the law." (Italics mine.) 

The learned judge further says: 

"The case is then In the same situation in whlch It would hâve been If 
both parties had filed a written walver of a jury trial and it had been tried 
by the court." 

In Insurance Co. v. Wisconsin Ry. Co., 134 Fed. 794, 67 C. C. A, 
300, Baker, Circuit Judge, says : 

"Even if It were conceded, if the uncontradieted évidence had been submI4 
ted to them, the jury might properly hâve drawn inferences of nltimate faol 
différent from those herelnabove stated, nevertheless the judgment must be 
afflrmed. Both parties moved for a directed verdict." 

West V. Roberts, 135 Fed. 350, 68 C. C. A. 58, is disposed of by s 
per curiam opinion to the same effect. It is not until 1905, in Minahan 
V. Grand Trunk Western Ry. Co., 138 Fed. 37, 70 C. C. A. 463, that 
we find any discussion of, or attempt to, fix a limit to the rule. It 
will be noted that in none of the cases cited was there any spécifie 
finding of fact by the judge. The assumption is made that he had 
found sufficient facts to sustain the instruction to the jury. In the 
Minahan Case, supra, it appears that: 

"At the close of the production of the évidence, the counsel for the de- 
fendant preferred a request to the court that the jury be directed to return 
a verdict for that party. This request having been discussed by counsel for 
the respective parties, the court was proceeding to give its opinion and In- 
structions to the jury, and seemed to indicate, as plaintlff's counsel thought, 
a purpose to sustain the defendant's request for a positive direction in Its 
favor. Thereupon the court permitted an Interruption to allow plaintiff's 
counsel to put on file certain requests to Instruct the jury, and assured the 
counsel that he should hâve the benefit of them, and then, after glving its 
vlews, directed a verdict for défendant" 

The plaintiff's counsel filed 18 requests for instructions; tlie first 
being a request for a peremptory instruction to find a verdict for the 
195 F.— 24 
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plaintiff. The others related to particular matters of law and fact in- 
volved in the issue. The plaintiff duly excepted, etc. Upon appeal dé- 
fendants counsel invoked the rule announced in Magone's Case. Sev- 
erens, Circuit Judge, after citing Magone's Case, said: 

"In thàt case there was no dlsputed question of fact, and It only remained 
for the court to state to the jury what the facts vvère, and what the law 
applicable to those facts was. The language of Mr. Justice Whlte, taken 
apart from the case before the court, mlght justify the conclusion whlch the 
counsel draws from It. But it would seem that the décision cannot be re- 
garded as furnishing a rule for cases where the évidence Is confllcting and 
where the party, whose request Is refused, has coupled wlth his request 
other requests directed to particular aspects of the case which repel the 
implication tha,t the party had consented to a submission of the facts to 
the court. And in ail the cases in which the case of Beuttell v. Magone 
has been clted in the appellate courts the conditions were the same. There 
was no disputed question of fact, and there were no spécial requests. * * * 
In Beuttell v. , Magone it is expressly stated that such request, made by the 
respective parties, is not the équivalent of a submission of the case to the 
court wlthout the intervention of a jury, etc. ïhe rule must, therefore, 
rest upon an Implication of consent." 

It is interesting to note that Judge Severns stresses the fact that in 
Magone's Case there were no disputed questions of fact, and that the 
rule must rest upon an implication of consent. The décision in this 
case is that where the facts are disputed, and, in addition to the re- 
quest for a directed verdict, spécial instructions are asked, the rule in 
Alagone's Case does not apply, and the case should be submitted to 
the jury. The next case, in order of time, is McCormick v. Nat. City 
Bank, 142 Fed. 132, 71 C. C'A. 350, 6 Ann. Cas. 544. The court by a 
per curiam opinion, without stating any facts, held that the case came 
within the rule. Shelby, Circuit Judge, wrote a concurring opinion. 
He says : 

"1 concur in the judgment because I flnd no réversible error in the record ; 
but I am not of opinion that the plaintiff in error lost any right in this 
court hy merely requesting the trial court to direct a verdict in his favor. 
The doctrine announced in Beuttell v. Magone, supra, should not be extended 
to cases, in which there are disputed questions of fact nor [Italics mine] to 
cases in which the parties ask other instructiou In the event the peremptory 
Instructions asked by them are not glven." 

The learned judge notes that in Magone's Case it was said that 
there was no disputed question of fact, saying : 

"In a case where there is such conflict In the évidence as to requlre It to 
be submitted to a jury, there is no reason why, and the Suprême Court does 
not hold, that a party may uot ask for a peremptory instruction in his fa- 
vor. withopt deprivlng himself, if the court décides he is not entitled to it, 
of the right to hâve the jury pass on the controverted issue in the case. 
Although both parties may ask the court to direct the verdict, if there is 
conilict in the évidence, or confllcting inferences to be drawn from it, the 
court may properly submit It to the jury [citing authority], It is not an 
unusual praçtice to ask for peremptory instructions, and there Is no valid 
reason why such a request should deprive a party of the constitutional right 
to hâve coritrôvetted questions df fact tried by jury. The fact that the other 
party afterwards makes the same request does not affect the question wheu 
there is a r-pnflict io the évidence, nor (italics mine) in cases where the party 
prays io% other instruptioiis. If his request for a peremptory instruction be 
denied." ' 
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This language, I submit, clarifies the subject very much. It is not, 
however, perfectly clear to my mind whether the learned judge in tends 
that it shall be so interpreted — that the ruie does not apply either, 
where there are disputed questions of fact, or where spécial instruc- 
tions are asked — following the prayer for a peremptory instruction or 
whether both conditions must exist to take the case out of the rule. 
It is not necessary, at the close of the testimony, for counsel to ask 
for any instruction either spécial or gênerai. When issue is joined 
upon the pleadings and the jury is impaneled, it is the duty of the 
court, at the conclusion of the testimony, if in any reasonable aspect 
of the évidence a finding by the jury would affect the right of either 
party to the judgment, to submit the issue to the jury under proper 
instructions. In Empire State Cattle Co. v. A., T. & S. F. Y. Ry. Ce, 
147 Fed. 457, 77 C. C. A. 601, the question is again presented. Pol- 
lock, District Judge, on the trial (s. c. [C. C] 135 Fed. 135) delivered 
a written opinion on the motion for a directed verdict, saying : "The 
facts are practically undisputed." Circuit Judge Hook, on appeal, 
after stating the rule in Beuttell v. Magone, says : 

"We are of the opinion that when both parties iiwoke the action of a trial 
court by requests for a directed verdict, and the request of one of them is 
accompanled, as in this case, or followed, by requests for other instructions 
to the jury, such other requests do not, by themselves, aniount to a wlth- 
drawal of the one for a directed verdict." 

Thus we find a radical différence of opinion between the learned 
judges in regard to the limitations upon the rule. Sanborn, Circuit 
Judge, in the last case, concurredi in the resuit, but wrote an opinion 
dissenting from the language quoted. He concurs in Judge Shelby's 
view in the McCormick Case. In Anderson v. Messenger, 158 Fed. 
250, 85 C. C. A. 468, Judge Severns says: 

"At the conclusion of the évidence plaintiff and défendant requested the 
court to charge the jury pereniptorily eaoh in hls own favor. The court 
refused the request of the plaintiff, and granted that of the défendant. We 
are tequired, by the opinion of the Suprême Court in Beuttell v. Magone, 157 
U. (3. 154 [15 Sup. et. 566, 39 !.. Ed. 654], to hold that thèse mutual requests 
vrere the équivalent of a withdrawal of the facts from the jury and a sub- 
mission of them for a finding by the court. And we must présume that the 
conséquences must be the same as if there had been an original stipulation 
to try the case without a jury. In that case, where the court makes only a 
gênerai finding, that finding must stand if there was any évidence on which 
the court could hâve properly found the facts necessary to support the judg- 
ment." 

In the light of the express déclaration in Magone's Case, tl^at the 
pra3'ers by both parties for a peremptory instruction is not the équiv- 
alent of a waiver of trial by jury, etc., I confess, with ail possible déf- 
érence, that I am unable to reconcile the language of the learned 
judges. It is worthv of note that this case was before the court at a 
former term (146 Fed. 929, 77 C. C. A. 179, 7 L. R. A. [N. S.] 
1094), and it is there stated in the opinion written by Judge Severns : 

"A stipulation was filed waiving a trial by jury and consenting to a trial 
by the court. Upon the trial proof of ail the material facts was made by 
mutual stipulations which are Ineorporated in the bill of exceptions. * * • 
The case is properly for review to détermine whether the judgment Is the 
one which the facts agreed reqnircd." (Itallcs mine.) 
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The judgment was reversée!, and a new trial awarded. It would 
hâve seemed, in accordance with the practice prevailing in appellate 
courts, that the mandate of the court should hâve directed the lower 
court to reverse its judgment and render fudgment upon the facts 
agreed in accordance with the opinion. The learned judge (in the 
opinion in 158 Fed. 252, 85 C. C. A. 470) explained why this was not 
done. He states, however: 

"The principal facts are fully stated In our former opinion, and need not 
be now repeated. With the exception of those whlch relate to the assess- 
ment and sale of the land foi; a local Improvement, the gradlng of a street 
In Toledo, and the deeds issued thereon, the facts exhlblted by this record 
are In ail essentlal partlculara the same as those dlsclosed by the record at 
the former hearlng." 

Thèse facts, and a careful examination of the interesting opinion, 
upon the merits, disclose that there were no disputed questions of 
fact. It is also noteworthy that the judgment was again reversed, and, 
notwithstanding the fact that both parties requested peremptory in- 
structions, a new trial was ordered. It is manifest that there was 
never, in either trial, any disputed question of fact requiring the inter- 
vention of a jury. In Mead v. Darling, 159 Fed. 684, 86 C. C. A. 552, 
the court, in a per curiam opinion, refers to the case of Mead v. Ches- 
brough, 151 Fed. 998, 81 C. C. A. 184, in which the same questions 
were involved. A référence to the opinion of Wallace, Circuit Judge, 
in that case, shows that "each party relied upon the documentary évi- 
dence," etc. There was no disputed question of fact — in either case. 
The question underwent a re-examination in the Suprême Court in the 
case of Empire Cattle Co. v. Atchison Ry. Co., 210 U. S. 1, 28 Sup. 
Ct. 607, 52 L. Ed. 931, 15 Ann. Cas. 70. Air. Justice White, referring 
to what was said upon the subject in the opinion of the Circuit Court 
of Appeals, says : 

"It was settled In Beuttell v. Magone, supra, that, where both parties re- 
quest a peremptory Instruction and do nothing more [Halles mine], they 
thereby assume the facts to he undisputed, and, in effect, submit to the trial 
judge the inferences proper to be drawn. But nothing in that ruling sus- 
tains the View that a party may not reqnest a peremptory Instruction, and 
yet, upon the refusai of the court to glve it, inslst, by approprlate requests, 
upon the submission of the case to the jury, where tbe évidence is conflict- 
ing or the Inferences to be drawn therefrom divergent. To hold the con- 
trary wou'.d unduly extend the doctrine of Beuttell v. Magone by causlng 
it to embrace a casé not withîn the ruling in that case." 

The learned justice quotes the language of Judgé Severns in the 
Minahan Case and of Judge Shelby in the McCormick Case, supra, 
after which he says: 

"From this It follows that thé action of fhe trial court In giving the per- 
emptory Instruction to return a verdict for the rallway cannot be sus- 
tained merely because of the refluest made by both parties for a peremptory 
Instruction in vlew of the spécial requests asked on behalf of the plaintiffs, 
The correctnêss, therefore, of the action of the court. In giving the per- 
emptory instruction, dépends, not upon the requests whlch were made on 
that subject, but upon whether the state of the proof was such as to hâve 
authorized the court, In the exercise of a sound discrétion to décline to 
submit the case tp the Jury. That is to say, the valldlty of the peremptory 
instruction must dépend upon whether the évidence was sp undisputed or 
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•was of such a ooneliisive character as would hâve made it the duty of the 
court to set aside the verdict if the case had been giveu to the jury and 
the verdict returued in favor of the plaintllï." 

This I understand to be the rule by which the correctness of peremp- 
tory instructions is always tested. The authorities in this respect are 
imiform. In Sena v. American Turquoise Co., 220 U. S. 497, 31 Sup. 
Ct. 488, 55 L. Ed. 559, the peremptory instructions were asked, and 
"There was nothing more done." I hâve examined a number of other 
cases in which peremptory instructions were given and sustained. 
It would unduly extend this opinion to cite them ail, but I am quite 
sure that, so far as the record in them discloses, they are in harmony 
with the thought which is on my mind. In Robertson v. Edelhoff, 
132 U. S. 614,' 10 Sup. Ct. 186, 33 L. Ed. 477, it is said : "There was 
no question of fact for the jury, and the défendant did not ask to go to 
the jury." So in Bevans v. United States, 13 Wall. 56, 20 L. Ed. 531, 
"there were no disputed facts upon which the jury could pass." This 
is the uniform rule. It appears that the doctrine in Magone's Case 
fmds its origin, or, at least, its fréquent application, in the New York 
courts. I hâve not been able to "run it down" by an examination of 
the décisions. The language of Circuit Judge Lacombe, in Sigua Iron 
Co. V. Greene, 88 Fed. 210, 31 C. C. A. 477, is of interest. He cites the 
New York cases. In that case the appellent moved for a directed ver- 
dict, and assigned as error the refusai of the court to grant its motion. 
Without quoting ail that is said by Judge Eacombe, it is of interest to 
note that he does say. 

"The circumstanees that a party at the close of the case nioves the court 
to direct a verdict in his favor does not, of course, operate to waive any rlght 
he may hâve to go to the jury. Such motion may be made upon the theory 
that some controlling proposition of law would require a décision in the par- 
ty's favor, although some, or ail, of the disputed facts were decided in his 
adversary's favor. But, if the court be not convinced as to the soundness 
of his proposition of law, he is none the less entitled to hâve his hearlng 
before the triers of the fact upon any disputed material issues of fact in 
the case, unless in some way or other he waives his right, or leads the court 
to suppose that he concèdes there is no material fact in dispute." 

For instance, if the question hère was whether the court below was 
in error in refusing defendlant's prayer for instruction, he could not 
insist, in this court, that quoad that question there were disputed 
questions of fact, unless, in addition to the prayer and to meet the con- 
tingency that it was not given, he had asked to go to the jury upon 
disputed questions of fact. But hère we are not inquiring whether the 
court below was in error in refusing defendant's instruction, but 
whether, in the light of what occurred at the trial, the plaintifif was 
entitled to his peremptory instruction, which is a very différent ques- 
tion and to be answered upon very différent principles. I do not un- 
derstand that the request to hâve disputed questions of fact submitted 
to the jury must be in writing. It is the well-settled rule that, if there 
be spécial and peculiar phases of the testimony which a party wishes 
the court to submit to the jury, he must ask for them or he cannot as- 
sign a failure to do so error. In this case there does not seem to 
hâve been any written prayers submitted. I submit that the record 
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clearly shows at every stage of the trial that defendant's counsel were 
earnestly and strenuously asserting and insisting that there were dis- 
puted questions of fact, the décision of which were vital to a correct 
conclusion of law — that they were entitled to go to the jury on the 
"sharp conflict" between the two witnesses, and neither did they ask 
nor suggest that the judge find the fact, nor did he se understandi 
them. To test the validity of the contention of plaintiflfs that défend- 
ant has lost, forfeited, or waived his right to a jury trial, it will be well 
to keep in mind certain essential truths. The rule which opérâtes to 
deprive a party of his right to a jury trial "must rest upon an impli- 
cation of consent" — and that "every reasonable presumption will be 
indulged) against a purpose to waive trial by jury." "It is the duty 
of courts to be watchful for the constitutional rights of the citizen, 
and against any stealthy encroachments thereon. Their motto should 
be obsta principiis." Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 
524, 29 Sup. Ct. 746. The sole statutory provision for doing so re- 
quires that the consent must be in writing — signed and filed with the 
clerk. Conceding that, by asking for a peremptory instruction in his 
favor, the défendant would hâve, by implication, consented to waive 
his right if he hadl nothing more, I submit that defendant's counsel did 
something more. When, at the conclusion of the testimony, plaintiff's 
counsel challenged the sufficiency of defendant's évidence to prevent 
a verdict in their favor, asserting "that there was not a scintilla of 
évidence in the case to sustain defendant's défense and there were 
no conflicts in the testimony which should go to the jury," the judge 
stated "that he was inclined to grant the motion." Counsel for de- 
fendant "argued at length in opposition to said motion, contending, 
* * * that there were conflicting questions of fact which should be 
submitted upon the main issue," etc. ; that the solution of the questions 
"would dépend whether the jury accepted the testimony in behalf of 
the défendants in error"; that "the conflict was sharp." Certainly 
there was nothing in this conduct to suggest, or sustain, an implica- 
tion either of an admission that there were no disputed questions of 
fact or of a purpose to consent for the court to find the facts. It was 
only when the court "proceeded to announce its décision to grant 
said motion" that one of the counsel "interrupted the court and an- 
nounced that, in order that the record might set forth the contentions 
of the plaintiflf in error, he would move the court to direct a verdict, 
in favor of the plaintifï in error." It is manifest that neither the 
counsel nor the court understood that the conflicting évidence in re- 
gard to the disputed questions of fact were submitted to the décision 
of the court. The record states that, after the argument by defendant's 
counsel, as above set forth: 

"The court then proceeded to direct a verdict In favor of the défendants 
In error upon the ground, that, giving full effect to the testimony of the 
plaintiff in error said testimon,]/ was not sufflcient to differentiate the case 
from Springs v. Garpenter," etc. (Itallcs mine.) 

I submit that to hold in the light of this record that diefendant has 
waived or lost his right to hâve a j ury trial is to invoke a presumption, 
adopted as a mère rule of practice, to repel a fact appearing of rec- 
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ord and to impute to defendant's counsel an intention utterly incon- 
sistent with their express déclaration sustained by their conduct. 
Rules of practice, like presumptions, are framed or resorted to for the 
purpose of promoting an ordterly administration of justice, but never 
to entrench error, in fact, into the trial of causes, so that the real truth 
of the matter may not be inquired into. It would be doing violence no 
less to the intention of the learned judge below than to the rights of 
the défendant to attribute to him a purpose to find the essential ques- 
tion of fact in regard to which there was a "sharp conflict." There is 
nothing in the record to indicate that he disbelieved the defendant's 
évidence, but, on the contrary, he expressly states that "giving full 
efïect to the testimony" as a matter of law he fails to make good his 
défense. It further appears in the record (page 63) that the learned 
judge, referring to the case of Springs v. Carpenter, tried before him, 
said: 

"I had not any doubt then, and I hâve not any doubt now, personally, that 
those were gambling transactions intended to be," etc. 

After stating, at length, his view and the reasons why, in déférence 
to what he understood to be the ruling in the Springs Case, he gave 
the plaintifï's instruction, he concluded : 

"But the practical conclusion of the Court of Appeals was that thls court 
ought to hâve directed a verdict for the plaintiff upon a state of facts almost 
identical with thèse," etc. 

It was the clearly expressed purpose of the judge that the case 
should come to this court as upon a demurrer to the évidence, or what 
is, for the purpose of this discussion, the same thing, a directed ver- 
dict. I hâve at more length than was necessary for the purpose of 
this opinion discussed the rule of practice invoked in this case, be- 
cause I think, with ail possible déférence to my Brethren and other 
learned judges who hâve applied it in other cases, there lurks in it, 
when not correctly interpreted and carefully restricted, danger that 
parties will find that they hâve waived their right of trial by jury con- 
trary to their intention, and, upon appeal, denied the right to hâve per- 
emptory instructions reviewed according to the test uniformly ap- 
plied by appellate courts. That trial courts hâve found difficulty in 
applying the rule is shown by an examination of several of the cases 
cited, to which may be added the case of Bank v. Railway, 179 Fed. 
769, 103 C. C. A. 261. If I am correct in the conclusion that this court 
should examine the peremptory instruction given by the court below 
f rom the viewpoint prescribed by the court in Empire State Cattle Co. 
V. Railway, supra, I am of the opinion that there was, in the record, 
évidence proper to be submitted to the jury tending to show that the 
dealings between plaintiffs and Lawton- Simpson Company were 
gambling or wagering contracts, and void as against public policy, 
and that the plaintiffs had knowledge thereof . The conclusion reached 
by the majority of the court does not involve an examination of this 
question — it expressly excludes such examination — because that con- 
clusion is based upon a radically différent manner of approaching the 
décision of the case from that which, I think, should guide us. Of 
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course, if it must:be assumed that the judge found ail of the disputed 
questions of fact against the défendant — that is, disbelieved his tes- 
timony — there is no error in the légal conclusion reached by him. 
As, however, the case was presented and argued upon the theory that, 
conceding defendant's testimony to be true, under the ruling of this 
court in Springs v. Carpenter, 154 Fed. 487, 83 C. C. A. 327, the plain- 
tiffs are entitled to recover on the note, thèse questions invite discus- 
sion. As we hâve seen, the sole ground upon which the judge below 
rested his instruction was the décision of this court in the Springs 
Case. In ordier that we may understand just what was decided in 
that case, it is necessary to examine the décision in Parker v. Moore 
(C. C.) 111 Ked. 470, to which it refers. That case was tried before 
Circuit Judge Simonton. On motion for judgment of nonsuit, a writ- 
ten opinion was filed from which it appears that the ruling was based 
altogether upon the construction of the South Carolina statute. The 
learned judge, citing Harvey v. Doty, 54 S. C. 382, 32 S. E. 501, says : 

"In that case, deallng with a contract for future delivery, the court held 
that when an agent contracts, in good faith in his own name, with other 
parties for the sale of property for future delivery, and there is a bona flde 
intention on the part of the agent and other contracting parties at the time 
of making the contract to actually deliver on the one hand and actually re- 
ceive on the other, at the period mentioned in the contract, such agent can- 
not recover from his principal losses or advances made on such contracts, 
unless he can show that it was the bona flde intention of his principal at 
the time of making the contract to actually deliver or to receive the property 
sold, at the maturity of the contract." 

In the absence of évidence to that effect, judgment of nonsuit was 
entered. On appeal (115 Fed. 799, 53 C. C. A. 369) this court re- 
versed the judgment. It is saidl by District Judge Keller : 

"In the record of the case at bar we do not find any évidence to show that 
the plaintiffs knew of the Intention of the défendants not to receive the cot- 
ton bought upon his several orders, hut, even if such évidence hacl appeared. 
it would hâve heen for the jury to pass upon." (Italics mine.) 

So far as applicable to the question now under discussion, this is 
the sole ground upon which the décision of the case rests. In the 
Springs Case, 154 Fed. 487, 83 C. C. A. 327, the same défense, as 
hère, was relied upon. Circuit Judge Goflf, in writing the opinion of 
the court, says : 

"The plaintifCs (Carpenter & Co.) testlfled that they had no knowledge of 
any intention on the part of défendant (Springs) not to receive or deliver 
cotton when the contracts matured. The évidence ofCered by défendants dld 
not show knowledge on the part of plaintiffs of the intention of défendants 
not to receive or deliver the cotton on the maturity of the contracts them- 
selves. Plaintiffs requested a peremptory instruction, which was deuied, and 
the case submitted to the jury." 

Referring to the décision in Parker v. Moore, supra, Judge Goff 
says : 

"We do not flnd it necessary, in the case we nov? dispose of, to either add 
to or detract from the conclusion we then reached. We refer to that case 
as one controlling this. We flnd nothing in this record shotving that tho 
plaintiffs 1)elow knew of the intention of the défendants, if, in fact, they had 
such intention, not to receive the cotton bought for theiii under their con- 
tracta upon their orders." (Italics mine.) 
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In this condition of the record the court reversed the judgment. We 
are thus brought to the pivotai point in this case. Was there any évi- 
dence, fit to go to the jury, tending- to show that the contracts made 
by the plaintiffs with Lawton-Simpson Company were invalid for the 
reasons alleged, and that plaintiffs knew, or had notice of, the inten- 
tion of Lawton-Simpson Company to engage in unlawful or wagering 
transactions? Whether there is any évidence — in the fédéral court 
any sufficient évidence — is always a question for the court ; therefore 
reviewable on appeal. As succinctly as possible, I will endeavor to col- 
late the évidence which in my opinion was sufficient to take the case to 
the jury. Plaintiffs were, at the date of the note sued on and prior 
thereto, résidents of and engaged in business in New York as cotton 
brokers. Défendant Lawton prior to the summer of 1909 was a rési- 
dent of Spartanburg, S. C, engaged in manufacturing fertilizers. Dur- 
ing the month of August, 1909, défendant was connected with Law- 
ton-Simpson Company, a corporation doing business in Savannah, Ga., 
a "cotton factorage business organized by him for the purpose of re- 
ceiving cotton from the farmers and selling it to exporters on com- 
mission." The capital stock of the concern was $25,000, of which 
$10,000 was paid in. Défendant was vice président and manager. He 
testifies that he visited New York during the early part of August, 
1909, and called upon plaintiffs Carpenter, Baggot & Co. ; that he 
had an interview with Mr. Tate, a member of the plaintiff's firm ; that 
after a référence to some business transactions which he had formerly 
had with the firm, in which he told Mr. Tate that he objected to being 
called upon to make bank deposits to cover margins on cotton con- 
tracts, "because it would disclose to the bank, with whom I was doing 
a large crédit business, that I had a crédit with a spéculative house 
which would be very injurions to me, for the Southern banks looked 
with great discrédit upon any man doing business with a Wall street 
house," witness further testified : 

"I then toUl hlin that I liad formed the Lawton-Simpson Company iu 
Savannah to do a cotton factorage business, to receive conslgninents of cot- 
ton from the farmers, and to sell it to exjjorters on the Savannah Cotton 
Exchange. 1 told hlm, furtherniore, that qnlte a uumber of custoniers whom 
we had I knew by previous expérience with them that they would want to 
take spéculative flyers on the niarket, and I would probably do more busi- 
ness with them tlian I had beeu doing in the past, and tliat I would like 
to get a Une of crédit with them, so as to avoid being called for any kind of 
margins, or receive their checks in case a profit might hâve to be remitted back 
to us; that I did not want to be passing their checks through the Savamiah 
banks, and I wanted to avoid at each transaction ttie handling of their 
checks, and I thought that this crédit would avoid a good deal of that, and 
he asked me how nnich nioney would cover it, and I told him I thought to 
start off about a thousand, siniply to avoid the continuai transfer of checks 
backwards and forwards when thèse contracts occurred ; that was about the 
sum and substance. He called a young man from the back office, and I 
handed him my business card, and he wrote on the back of it $1,000, and 
handed it to him, and I immediately went from the main oflice and gave 
an order for the purchase or sale of a couple of hundred baies of cotton. 
That was the commencement of the business relationship with Lawton- 
Simpson Company and Carpenter, Baggot & Co." 

He says: That he told Mr. Tate that they would try to be con- 
servative, and "not to bog in the malstrom and not get eut." That 
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the "flyers," commonly speaking, is just a bet on the market, if ît 
goes down you lose, hadi never heard it applied to spot cotton, usually 
applied to spéculative cotton. That tlie $1,000 was to be used "when 
he closed out cotton in settling différences." That they had a great 
many contracts with plaintiflf's order by telegraph. That plaintiffs 
were their brokers. That they never sent to Lawton, Simpson Com- 
pany any copy of contract "or anything to support their statement that 
they had bought cotton or that they had sold." That spot cotton wa.s 
never mentioned between witness and plaintiffs. That witness was in 
New York a good many times af ter the conversation in August, 1909 
— "that is not a spot market, not so considered." That in dealings of 
L,awton-Simpson Company in no instance was delivery of actual cot- 
ton ever made or requested. That every settlement was of différ- 
ences. Witness shows the form in which orders were given and exe- 
cuted by telegrams— followed by letters — read by witness. The deal- 
ings culminated in a purchase of 5,000 baies made in one day. That 
he told plaintiffs of the amount of the capital stock of Lawton-Simp- 
son Cornpany andi how much of it was paid in. That the value of 
5,000 baies of cotton at 15 cents per pound would be about $400,000. 
That the note in suit was given in part settlement of the loss on that 
cotton. Total loss was between $26,000 and $27,000. That plaintiffs 
so stated. On cross-examination défendant testified that the contracts 
for 5,000 baies of cotton were made for himself— order was sent for 
ail on same day — 1,000 baies each order. That he was sure that in 
his conversation with Mr. Tate in New York he told him that he 
wanted the line of crédit to make spéculative contracts for his cus- 
tomers. That he sent them plenty of spéculative contracts for his 
customers. Mr. Sterrett Tate cknied the statement of Lawton in re- 
gard to the conversation in New York ; that is, that Lawton said that 
he wanted the line of crédit for Lawton- Simpson Company as a basis 
for spéculative contracts for their customers, that he said that "he 
would hâve to make hedge contracts to conduct the business." There 
was other testimony contradictory of défendant. Blank forms of con- 
tracts used on the New York Cotton Exchange, together with the 
charter, by-laws, rules, etc., of the Exchange, were introduced, ail of 
which were compétent to be consideredi by the jury on the issues. That 
counsel for plaintiffs understood that défendant had testified that he 
notified plaintiffs of the character of the contracts to be made is évi- 
dent from his statement to the court. He said : 

"Slnce the witness has already put himself on record as haviug Indicated 
to thèse plaintiffs that his sole purpose was to gamble up there and that he 
did not buy any spots up there," etc. 

Without incumbering this opinion with further quotations from 
the record, I think that there was évidence which, if believed by the 
jury, brought the case within the principle of Irwin v. Williar, 110 
U. S. 499, 4 Sup. Ct. 160, 28 L. Ed. 225, and many other decisons of 
both State and fédéral courts. In Irwin's Case the court approved Mr. 
Benjamin's définition of a wagering contract. After defining a valid 
contract for the sale of property for future delivery, he says : 
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"But sucli a contract is only valid when the parties really intend and agrée 
that the goods are to be dellvered by the seller and the priée paid by the 
buyer ; and, if under guise of sueh a contract the real intent be merely to 
speculate in the rise or fall of priées, and the goods are not to be dellvered, 
but one party is to pay to the other the différence between the contract priée 
and the market priée of the goods at the date fixed for executing the con- 
tract, then the whole transaction constitutes nothing more than a wager 
and is null and void." Benj. on Sales, 541. 

This language has been uniformly approved. Embrey v. Jemison, 
131 U. S. 344, 9 Sup. Ct. 778, 33 L. Ed. 172, and many other cases. 
A contract coming within this définition is "illégal and void as against 
public policy" — and it is saidi: 

"It makes no différence that a debt or wager is niade to assume the form 
of a contract. Gambling is none the less such because it is carried on la 
the form or guise of legltimate trade." 

In regard to the status of a broker who sues for the recovery of 
balances or différences paid out for his principal on such contracts it 
is uniformly held that : 

"It is certainly true that a broker might negotiate such a contract with- 
out being privy to the illégal intent of the principal parties to it which ren- 
ders it void, and, in such case, being innocent of any violation of law, and 
not suing to enforce an unlawful contract, has a meritorlous ground for 
the recovery of compensation for services and advances. But we are also 
of the opinion that when the broker is prlvy to the unlawful design of the 
parties, and brings them together for the very purpose of entering into an 
Illégal agreement, he is particeps criminis, and cannot recover for services 
rendered or losses incurred by himself on behalf of either in forwarding the 
transaction." Rountree v. Smith, 108 U. S. 269, 2 Sup. Ct. 030, 27 L. Ed. 
722 ; Irwin v. Williar, supra ; Embrey v. Jemison, supra ; Anderson v. Hol- 
brook, 128 Ga. 233, 57 S. E. 500, Il L. R. A. (N. S.) 575, and notes. 

"If a broker or other agent is employed to carry out an Illégal transaction, 
and Is privy to the unlawful design, and by vlrtue of his employment per- 
forms services, makes disbursements, suffers losses or incurs liabilities, he 
has no remedy against his principal." Clark on Contracts, 501. 

That a note has been given by the principal to the broker for amounts 
paid out by him on account of such contracts is tainted with the ille- 
gality of the original transaction is held by the Suprême Court of the 
United States. In Embrey v. Jemison, supra, it is said : 

"He cannot be permitted to withdraw attention from this feature of the 
transaction by the device of obtainlng notes for the amount clalmed under 
that illégal agreement ; for they are not fouuded on any new or independent 
considération, but are only written promises to pay that which the obligor 
had verbally agreed to pay. ïhey do not in any just sensé constltute a dis- 
tinct or collatéral contract based upon a valid considération. Nor do they 
represent anything of value in the hands of défendant which in good con- 
science belongs to the plaintiff or his firm. Although the burden of proof is 
on the obligor to show the real considération, the exécution of the notes 
could not obllterate the substantive fact that they grew Immediately out 
of, and are directly connected with, a wagering contract. They must, there- 
fore, be regarded as tainted with the illegality of that contract, the benefits 
of which the plaintiff seeks to obtain by this suit." 

It is true that formerly courts giving expression to the public senti- 
ment on the subject enforced many gambling contracts, and were 
astute to find ground for permitting recoveries on obligations growing 
out of them, but it is said: 
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"Under the influence of a healthy public sentiment, they hâve become 
impatient of investlgating disputes, founded upon any species of gambling 
and almost, without exception, refuse to enforce a contraet, supported by 
such a subject-matter." May on Ins. 74. 

The courts, recognizing the difïiculty of exposing the varied devices 
resorted to for the purpose of conceaHng the real character of thèse, 
contracts, hâve been libéral in admitting testimony to show the truth 
in regard to them. The intention of the parties being the pivotai ques- 
tion, the courts adopt the principle in regard to the relevancy of testi- 
mony which prevails in questions of alleged f raud. In James v. Haven 
& Clément, 185 Fed. 692, 107 C. C. A. 640, an action in which the 
same questions were at issue as in this case, it appears that, while the 
trial court admitted the testimony offered, exception was taken to the 
charge. Pardee, Circuit Judge, sustaining that exception, says : 

"Tbe charge deals with the issue as though there was no other évidence 
thereon than that found in the conversations between Tate, the plaintiff's 
agent, and the défendant, James, while the bill of exceptions shows l*he course 
of dealing between the parties which throws much light on the subject, and 
shows other polnted facts and circumstances directly bearing on the issue 
and tending to show mutuality in the understanding that no aetual delivery 
of cotton was contemplated." 

In Re Baxter & Co., 152 Fed. 137, 81 C. C. A. 355, 11 Ann. Cas. 
437, the question as to the character of contracts for future delivery 
of cotton was involvedi. It is said: 

"It is impossible to contradict the testimony of a witness as to his state 
of mind by direct évidence, unless he bas made Impeaching statements, and 
such testimony, where it is that of an interested party, is entitled to but 
little weight if It is inconsistent with the reasonable presumptions arislng 
from circumstantial évidence. The probability that an intelligent man who 
enters upon a course of spéculative dealings with a bucket shop does so 
with the understanding that the purchases or sales are to be merely colora- 
ble is so strong as to amount to a presumption of fact." 

The opinion concludes: 

"The courts ought not to Indulge in any violent or improbable înferences 
from the facts to assist either of the parties to such dealings or to difCeren- 
tiate their dealings from ordinary gambling transactions." 

In Williamson v. Majors, 169 Fed. 754, 95 C. C. A. 186, plaintiff, 
engaged in the real estate business, dealt, to a considérable extent, 
through défendant in cotton contracts for future delivery. At the 
conclusion of the dealings, he gave his note secured by mortgage on 
real estate to cover losses, alleged to hâve been sustained and paid 
by défendant. The suit was in equity for cancellation of the notes 
and mortgage for that the considération of the notes was for illégal 
transactions, etc. The statute of Mississippi permitted such relief. 
The évidence was, in its gênerai character, similar to that in this rec- 
ord. Judge Pardee, says: 

"The évidence shows that nearly ail of Williamson's purchases and sales 
were made through and on the Cotton Exchange of New Orléans and New 
York and in accordance with the rules of said Exchange, under which aetual 
delivery is said to be contemplated and may, by a member of the Exchange, 
be exaeted (but whether by an outsider is not clear) ; but, as a matter of 
fact, under said rules, delivery is rare, the général practice being to take 
profits or pay losses as the priées vary." 
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The learned judge, after reciting how the transactions in question 
had been conducted, says: 

"Froin what lias been recited, It is clear tbat In his buying and selling cot- 
ton futures Williainsou, who was In tlie real estate business and not in tlie 
cotton business, had no intention to actually bny or sell cotton, but was mere- 
ly speeulating on the rise and fall o£ the cotton marliet, intending to settle 
by recelving or paying différences, in tact, gambling in cotton futures, and 
it seems clear tliat Battis Majors knew ail about it. Certainly from a mère 
inspection of Wllliamsou's orders he ought to hâve known it. Under the 
évidence, to assume hls ignorance ot Willianison's gambling would be a re- 
fleetion on his intelligence." 

In Burns v. Tomlinson, 147 N. C. 645, 61 S. E. 614, it is held that 
for the purpose of showing the intention of the parties in stich cases 
évidence of former deaHngs between them is compétent. I am of the 
opinion that defendant's exception and assignment of error, because 
of the exclusion of the évidence ofïered of former dealings between 
Lawton and plaintiffs, should be sustained. In addition to the well- 
settled principle that contracts of the character disclosed by the tes- 
timony in this record are violative of sound public policy, the states 
of South Carolina and Georgia — as almost ail others — hâve endeavored 
to enforce this policy by the enactment of rigid statutes condemning 
thèse wagering contracts refusing to enforce them in their courts. 
The courts bave uniformly enforced thèse statutes. They are not 
enacted because of any favor towards, or sympathy with, those vi^hose 
cupidity or folly induces them to seek "to get rich quick" or to get 
"something for nothing" to enter into thèse contracts, but because of 
the injury which they entail no less on the morals than the material 
welfare of the country. This record does not disclose a case calling 
for any sympathy for the défendant. Expérience has demonstrated 
that: 

"There is no practice prévalent in the trade conditions of this présent time 
which does more to unsettle legitimate business, to dégrade the problty of 
indlvlduals engaged therein, and to bring unantlcipated loss upon what would 
otherwise be stable and prospérons lines of trade." Bailey v. Philips (C. C ) 
159 Fed. 535. 

■ I have discussed the record upon the principle which I understand 
prevails in this country, that independent of statutes as, a matter of 
public policy, ail wagering contracts are void or, at least, unenforce- 
able in the courts. If the loci contractus be New York, it is undoubt- 
edly void as held by the courts of that state. The statutes of South 
Carolina and Georgia are exceedingly stringent in respect to thèse 
contracts. From any viewpoint I am of the opinion that if the facts 
alleged in the plea, and, as I think, sustained by the évidence, be 
found by the jury, the plaintilïs are not entitled to recover. 
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CRESCENT MFG. CO. T. PATTERSON MFG. 00. 

(Circuit Court of Appeals, Fourth Circuit. February 15, 1912.) 

No. 1,048. 

Appeal and Ebhoe (§ 866*) — Instructbd Verdict— Motion bt Both Parties 
— Keview. 

Where both parties moved for an Instructed verdict wlthout more, and 
the court directed a verdict for plaintlff on the theory that the case In- 
volved only a question of law, the court's action would be sustalued on 
appeal if there were any facts whicb would sustain the court's applica- 
tion of the law. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3467- 
3475 ; Dec. Dig. § 866.*] 

In Error to the Circuit Court of the United States for the District 
of South Carohna, at Columbia. 

Action by the Patterson Manufacturing Company against the Cres- 
cent Manufacturing Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

Henry K. Osborne (Bomar & Osborne, on the brief) for plaintiff 
in error. 

Charles W. Tillett (Tillett & Guthrie, on the brief), for défendant 
in error. 

Before PRITCHARD, Circuit Judge, and McDOWEIvIv and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge. This was an action at law instituted 
by the défendant in error (plaintiff below) in the district of South 
Carolina against the plaintiff in error (défendant below) to recover 
$2,076.50, amount alleged to be due for cotton yarns sold jjy the plain- 
tiff to the défendant during the year 1909. The plaintiff was a manu- 
facturer of cotton yarns in Cabarrus county, N. C. The défendant 
was a manufacturer of hosiery at Spartanburg, S. C. Certain tele- 
grams and letters were introduced for the purpose of showing the 
contract between the parties, but, owing to the condition of the rec- 
ordj we do not deem it necessary to give an extended statement of 
facts. At the close of the testimony the learned judge below directed 
the jury to return a verdict in favor of the plaintiff in the sum of 
$2,537.08, and it is from this judgment that the défendant below has 
brought the case to this court upon a writ of error. 

It appears that plaintiff made a motion in the court below for a 
judgment in its favor, and it also appears that the défendant made a 
similar motion. The following statements taken from the record show 
what transpired at the close of ail of the évidence : 

"Mr. Bomar: We ask your honor to direct a verdict in this case In favor 
of the défendants. 

"Mr. Osborne: We had Intended to ask your honor to direct a verdict 
to be rendered in favor of the plaintifCs for the aniouut that was due uuder 
the terms of the contract, that is, for the stuff that was furnished, less the 
amount that we hâve been damaged by reason of thelr failure to furnish 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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the yam, but It may as well be ail bronght up together, and we do now 
formally ask your honor to instruct tiMt jury to bring In a verdict for 
the plalntlffs for tbe amount that Is conceded to be due them, less the 
amount of damage that the évidence shows that the defraidants suffered by 
reason of thelr fallare to fumlsh the yam under the contract. 

"Court: ïhis case, as It now appears, la practlcally declded by the rullng 
of the court admittlng the letter of plalntlffs of Aprll Sth. Mr. Foreman, 
both sldes agrée that there la no disputed question of fact. It Is slmply a 
question of law, whlch It la the duty of the court to décide. The court 
therefore Instructs you to flnd a verdict for the plalntlffs." 

Thus it will be seen that both parties moved for a directed verdict. 
Under the circumstances hère, following Beuttell v. Magone, 157 U. 
S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654, Sena v. American Co., 220 
U. S. 497, 501, 31 Sup. Ct. 488, 55 L. Ed. 559, and Lawton v. Car- 

penter, 195 Fed. 362, 115 C. C A. , decided by this court at this 

term, we are of opinion that the décision of the lower court should be 
affirmed. 

Affirmed. 

CONNOR, District Judge (concurring). By a différent process of 
approaching and dealing with this case, I corne to the same conclusion 
reached by the majority of the court. For the reasons, which 
I endeavored to set forth in Lawton v. Carpenter, at this term, I think 
that plaintiff in error is entitled to hâve its bill of exceptions and as- 
signment of error passed upon. The question is whether the court 
below correctiy interpreted the course pursued by counsel and cor- 
rectly instructed the jury upon the law. I do not think that the doc- 
trine of Beuttell v. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 
654, and Empire Cattle Co. v. Railway, 210 U. S. 1, 28 Sup. Ct. 607, 
52 L. Ed. 931, 15 Ann. Cas. 70, deprives the plaintiff of this right, 
or relieves the court of this duty. 

The bill of exceptions présents very clearly the question presented, 
for our décision, disclosing the following undisputed facts: On 
March 30, 1909, Mr. Lancaster, treasurer of the Crescent Manufac- 
turing Company, of Spartanburg, S. C, called herein défendant, wrote 
a letter to Mr. Cannon, of Concord, N. C, président of the Patterson 
Manufacturing Company, called herein plaintiff, in regard to an exist- 
ing contract for the purchase of 50,000 pounds of cotton yarn. In 
the last clause of the letter he writes : 

"Please advise us If you wlll accept an addltional order of 50,000 pounds, 
to be shlpped as soon as this one Is completed, at same priée." 

This letter was followed by a correspondence in regard to priées. 
On April 7, 1909, plaintiff, by wire, proposed prices, to which défend- 
ant answered on same day by wire, "Telegram received, accept," and 
on same day wrote and mailed a letter to plaintiff confirming the prop- 
osition and acceptance, adding thèse words, "Shipments on the con- 
tract to begin at expiration of présent contract." On April 8, 1909, 
plaintiff, by its président, wrote and mailed a letter to défendant, in 
the following words, to wit : 

"Our telegram yesterday advlslng that 16% and 17 cents the best we 
could do on 14's and 16's, 50,000 Ibs. addltional to follow présent contract 
whlch you now hâve with the Patterson Mfg. Co., and in reply we hâve your 
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answer, to-wit: 'Telegram récel^red, accept.' We take thls to mean that 
you wish us to enter your brder for 50,000 Ibs., yarn additional, 14's at IG^ijS 
less 2 and 2, freight pald, deliveries to follow présent contract. We hâve 
eutered this additional contract with tlie Patterson Mfg. Co., China Grove, 
N. C, and will hâve thelr best attention. We nnderstand that ail thèse de- 
llverles are to be taken up by Sept. Ist, 1909, as we coiild not make such 
loyv priées as thèse and let delivéries run over further perlod as we wlll 
hâve our warehouse full of cotton and do not care to hâve yarn left over 
where It is made up on contract. Can give you delivéries just as fast as 
you want them if you let us knovv in time." 

This letter was received by Mr. Lancaster, treasurer of défendant. 
No acknowledgment or answer was made. This letter of April 8, 
1909, closed the correspondence. Défendant ordered out installments 
of différent quantities which were duly shipped by plaintiff until Au- 
gust 31, 1909. On September 1, 1909, Mr. Cannon, for plaintifï, wrote 
défendant : 

"We are shipping your order of 8/31/09, as it was written before Sept 
1/09. On that date your contract expired by limitation. See Mr. Cannon's 
letter of 4/8/09, this states the condition on which the contract was ac- 
«epted." 

The total quantity of yarn shipped on this contract was 26,114 
pounds, leaving a balance of 23,886. Défendants on September 2, 
1909, demanded the shipment of balance yarn on the contract. Plain- 
tif! refused to ship any more yarn. The balance due, on account of 
the yarn shipped, is $2,067.00, for the recovery of which plaintiff 
brought this action. Défendant in its answer admitted the balance 
due, and set up a counterclaim for $836.01 for damages sustained by 
reason of the refusai of plaintiff to ship the balance of the 50,000 
pounds. The entire negotiation was in writing. The only question 
presented to the court was whether the défendant was entitled to re- 
cover on its counterclaim. At the conclusion of the testimony, both 
parties moved for a peremptory instruction, whereupon the judge said: 

"This case, as it now appears, Is practically decided by the rullng of 
the court admittlng the letter of plaintift" of Aprll 8th. Both sides agrée 
that there Is no disputed question of fact. It Is simply a question of law, 
which it is the duty of the court to décide. The court, therefore, instructs 
you to flnd a verdict for plaintiff." 

I am of the opinion that the court put a correct interprétation upon 
the status of the case and of its own duty. It is elementary that, 
when the terms of a contract are entirely in writing, and there are no 
inferences to be drawn from the language used by the parties, in re- 
gard to which two fair-minded men could differ, the construction of 
their language is a question of law' for the court. This, I think, is a 
case to which the doctrine of Beuttell v. Magone & Empire Cattle Co. 
V. Railway, supra, applies. The sole question, therefore, is whether 
the judge below correctly construed the contract. The answer to this 
question is dépendent upon the application of familiar principles of 
law. By the telegram from défendant of April 7, 1909, accepting 
plaintiff's offer, as to price, the contract was closed except as to time 
when delivery should be completed. While nothing was said in the 
telegrams of offer and acceptance as to when the delivéries were to 
commence by référence to the letter of March 30th, we fînd that they 
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were to commence when the deliveries under the existinsf contract 
were completed. Out of abundant caution, however, Mr. Lancaster, 
in his letter following and confirming the telegram, quotes the lan- 
guage, in that particular, of the letter of March 30, 1909. This left 
open only the time for completing the deliveries. Mr. Cannon on 
April 8th, and it would seem from its language, before receiving Mr. 
Lancaster's letter, writes the letter set out in the testimony, reciting 
the telegrams, the time of beginning deliveries, and concludes with 
the words, "We understand that ail thèse deliveries are to be taken 
up by Sept. 1, 1909" — giving his reasons, etc. It is admitted that this 
letter vi^as received by Mr. Lancaster in due course of mail. The first 
shipment under the contract was made April 30, 1909. If the contract 
prier to the receipt of this letter was incomplète and indefinite, be- 
cause no time had been fixed when the deliveries were to be completed, 
it was compétent for either party to name such time which the other 
party could either accept or reject. When Mr. Cannon notifîed de- 
fendant that he understood the time of delivery to be September 1, 
1909, Mr. Lancaster was not compelled to accept his understanding, 
but he was under obligation to notify him of his rejection of it. The 
letter manifests a purpose, on the part of Mr. Cannon, to make cer- 
tain and definite an important élément which had been left uncertain 
and indefinite. From this point of vievi' it is settled that : 

"In cases where the language used by the parties to tlie contract is In- 
definite and ambiguous, and hence of doubtful construction, the praetlcal in- 
terprétation by the parties themselves is entitled to great, if not controlling, 
influence. The interest of each generally leads him to a construction most 
favorable to himself, and, where the différence has become serious, and be- 
yond amicable adjustment, it can be settled only by the arbitrauieut of thelaw. 
But in au executory contract, and where its exécution necessarily invoh'es 
a practical construction, if the minds of both parties coneur, there can be 
no great danger in the adoption of it by the court as the true one." Chicago 
V. Sheldon, 9 Wall. (76 U. S.) 54, 19 L. Ed. 504. 

"It is a famillar doctrine that where the terras of an agreenient are, in 
any respect, doubtfnl or uncertain, and the parties to it hâve, by their con- 
duct, placed a construction upon it whlcii is rcasonable, such construction 
will be adopted by the court, because it is the doty of the court to give ef- 
fect to the intention of the parties, where it is not wholly at variance with 
the correct légal interprétation of the terms of the contract." Beach on 
Con. § 721; Myers v. Carnahan, 61 W. Va. 414. 57 S. E. 1:î4. 

"When the construction to );e given a contract is rcndcred doubtfnl, by 
the language thereof, the interprétation which the parties hâve put upon 
Its laneuage is entitled to great weight." Gibbes v. Maïuifacturlng Co., SI 
S. 0. 10, 61 S. E. ]027. 

Applying this familiar and reasonable principle to the admitted facts 
in this case, we hâve a contract by a manufacturing company to sell 
and deliver as called for to another manufacturing comi)any a large 
quantity of cotton yarns at a stipulated price and time fixed for the 
commencement of delivery. The period for its termination has been 
left open. Immediately following the acceptance of the terms, as to 
price, the seller notifies the buyer that he understands that the deliv- 
eries are to be completed at a day more than four months in the 
future. At that time no deliveries are due. The day fixed is not only 
reasonable in respect to time, but it is a day when it is well known to 
19.5 ¥.—25 
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ail dealers în cotton and its manufactured product that the "cotton 
year" closes, and the market for the "new crop" opens, and, as said 
by défendant in its letter, warehouse room and other matters con- 
nected with the handling of cotton become important. The under- 
standing of Mr. Cannon was in every respect reasonable. The f ailure 
on the part of Mr. Lancaster to answer the letter is capable of but 
one reasonable construction — that he acquiesced in Mr. Cannon's un- 
derstanding — interprétation of the contract. It is but a practical ap- 
plication of the familiar maxim recognized both in morals and law — 
that "silence gives consent." Of course, his conduct'is open to ex- 
planation — the presumption arising f rom it may be rebutted. In this 
case Mr. Lancaster simply says : "I can't say that I read the letter 
of April 8th." He is not at ail certain that he did nbt. It is a natural 
and reasonable presumption that a man who receives a letter on im- 
portant business reads it. Mr. Lancaster does not rebut the presump- 
tion. It would be impossible for men to conduct business transac- 
tions by correspondence, in which contractual obligations are assumed, 
unless the principle applied by the judge in this case is enforced. As- 
suming, as contended by counsel for défendant, that, when the ofïer 
of plaintiff was accepted, the contract was complète, and that défend- 
ant was entitled to a reasonable time within which to order the yarn, 
I am of the opinion that, in the light of ail the circumstances, the char- 
acter of the goods to be delivered, the well-known course of the cot- 
ton trade, the time named by the letter of April 8th, nearly five months 
from its date, the period fixed for completing the deliveries was rea- 
sonable. The failure of défendant to answer the letter was a récogni- 
tion of this fact. The letter was not an attemot to chan^je or add to 
the contract new and contradictory provisions, but to make one of its 
essential provisions, left uncertain, certain, and definite. 

I am of the opinion that the liability of plaintifï to deliver the yarn 
ceased on September 1, 1909, and therefore défendant was not en- 
titled to recover on its counterclaim. 



WYLIE PERMANENT CAMPING CO. v. L.YNCH. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1912.) 

No. 993. 

1. Corporations (§ 507*)— Actions— Service— State Auditoe— "Nonbesi- 
dent domestic corporation." 

Code W. Va. 1906, c. 32, § 124, deflne.s a nonresident domestie corpo- 
ration as one whose principal place of business or chief works is located 
without the state, and chapter 124, § 8a, déclares that the State Auditor 
sliall be, and is eonstituted, the attorney in fact for and on behalf of 
every nonresident domestie corporation which by power of attorney shall 
apjioint sueh Auditor and his successors in office attorney in fact to 
aceept service of process. Held, that the State Auditor by virtue of 
tbe statute alone without aet on the part of the corporation is authorized 
to aceept service of process for it, and hence where a corporation was 

•For other cases see same toplc & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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chartered in West Virginia, but none of its offlcers resided there, juris- 
dictlon was properly obtained by service of process on the State Auditor. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1971-2000; 
Dec. § 507.* 

For other définitions, see Words and Plirases, vol. 5, pp. 4S23-4S25; 
vol. 8, p. 7733. 

Service of process on foreign corporations, see notes to Eldred v. Amer- 
ican Palace Car Oo., 45 0. C. A. 3; Cella Commission Co. v. Bohlinger, 
78 C. C. 4.. 473.] 

2. Courts (§ 280*) — Jtjrisdiction — Evidence. 

A fédéral court in determlning the question of jurisdiction Is not lim- 
ited to the return of the marshal and déclaration, but may look to the 
entire record. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 816-818; Dec. 
Dig. § 280.*] 

3. JUDGMENT (§ 137*) DeFAULT VACATION — STATUTES. 

The original inhérent power of the court to relieve a party from a 
default jifdgment Is limited by Code W. Va. 1906, c. 125, § 47, provlding 
that if a défendant against vvhom a .judgment is entered in the office, 
vi^hether an order for an inquiry of damage has been made or not, shall, 
before the end of the term at which it beeomes final, appear and plead 
to issue, the judgment shall be set aslde, but, if the judguieut has been 
entered up in the court or the order for inquiry of damages has been 
executed, it shall not be set aside except for cause. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. §§ 202-264 ; Dec. 
Dlg. § 137.*] 

4. Judgment (§ 162*) — Default — Négligence. 

PlaintifC sued out process early in January, 1909, in a suit to recover 
for injuries to his wife alleged to hâve been caused by defendant's nég- 
ligence, and had it duly servcd. At that time no compromise was pend- 
Ing, and défendant, havlng casualty insurance, and having agreed only 
to settle through the Insurance Company, cominitted the défense of the 
suit to the insurance company's agent without ever eniploylng any at- 
torneys of its own, or taklng any steps to protect its interests. The 
casualty company wrote to its attorueys, but, though it was notifled by 
them that no appearance had been entered, dld nothing toward settle- 
ment of the case or to prépare for trial, but wrote counsel that it had 
not lost hope of settling the case without a trial, and that counsel 
would be advised from time to time. It dld nothing to effect a settle- 
ment, and did not so advlse counsel until after a default judgment had 
been rendered, and an Inquiry of damages had at the June, 1909, term. 
Held, that the négligence of the casualty company's agent was the nég- 
ligence of défendant, and that the latter was not for that reason en- 
titled to a vacation of the default. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 319-322 ; Dec. 
Dlg. § 162.*] 

5. Judgment (§ 162*) — Default — Vacation — Mebits. 

Plaintlff recovered a judginent by default for injuries to his wife by 
the conilng ofC of a wheel of defendant's coaeh in which she was riding 
as a passenger in Yellowstone Park. In support of an application for 
vacation of the default, défendant filed affldavlts that the coach was 
new, having been in service only a little over a month at the time of 
the accident ; that each of the horses was an experienced, rellable stage 
horse, and that neither the driver nor any horse in the team had been 
In an accident before; that on the morning of the accident the spindles 
of the coach were oiled, the wheels replaeed, and the nuts tightened 
as securely as could be done with a vvreneh. In reply, hovv-ever, an af- 
fldavit was flled that 10 days prior to the accident the nut came off one 
of the spindles of the coach whiie it was being used in the Park ; that 

*Por other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It was found by the président of the eompany wlio was driving in the 
rear of the coacli in a buggy; and tliat he overtook the eoach and re- 
placed the nut on the spindle, which affidavit was not contradicted. 
Eeld, that defendant's showing of merits was insufflcient to justify a 
vacation of the judgment. 

[Ed. Note.— For otber cases, see Judgment, Cent. Dig. §§ 319-322; Dec. 
Dig. § 162.*] 

6. Judgment (§ 138*) — ^Default — Vacation — Ghounds — Excessive Damages. 

Where damages were awarded on an iuquiry after judgment by de- 
fault, the judgment would not be set aside because the damages were 
excessive, unless the amount awarded was so grossly excessive as to in- 
dicate a bad motive. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 249-251, 254; 
Dec. Dig. § 138.*] 

7. Damages (§ 132*) — Peksonal Injuries — Amount Awaeded. 

Plaintiff, a young matron of good social position and accomplishments, 
was injured by the collapse of a coach in whlch she was ridlng as a 
passenger in a park. She sustalned a fracture of the'right humérus 
near the shoulder and agaln near the elbow joint ; the latter fracture 
invoivtag the joint and producing anchylosls thereof. She also sustalned 
severe contusions of the chest, left bip, and sprains in the dorsal and 
lumbar réglons; abrasions on the chin and right cheek, producing an 
extrême surgicai shock, causlng neuritis to the nerves of the right arm, 
right shoulder, and right lower extremlty, and a severe injury to the 
nerves supplying the right shoulder, arm, and lower extremlty. She 
was unable to flex her right arm at the elbow or to raise that arm, 
whlch condition was permanent. She also sufïered great pain. Beld, 
that a verdict allowlng plaintlfC $15,000 for such injuries was not so 
excessive aa to indlcate bad motive. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 178, 372-385, 
396; Dec. Dig. § 132.*] 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia, at Charleston. 

Action by Gail V. Lynch against the Wylie Permanent Camping 
Company. From an order denying defendant's motion to open a judg- 
ment by a default after exécution of a writ of inquiry of damages, it 
brings error. Aiîfirmed. 

The following is the opinion of Keller, District Judge, in the Cir- 
cuit Court, omitting hère the statement of facts, which appears in full 
in the opinion of Circuit Judge Pritchard: 

It could serve no useful purpose hère to go severally and extensively into 
the volumiuous affidavits flled, and could only serve to lengthen a statement 
which Is alfeady neeessarlly long. They divlde themselves broadly into three 
classes, namely: Those intended to show matter of mistake, mlsunderstandlng, 
or excusable negleet; those intended to show (or rebut) the existence of a 
merltorious défense ; and those intended to show (or rebut) the award of ex- 
cessive damages by the jury. 

And flrst, before referring to any of thèse affidavits (or the substance of 
the facts disclosed In them), It may be well to quote the statute of West Vir- 
ginia, applicable to a case like the présent. This is section 47 of chapter 125 
of the Code of West Virginia, which provides that: "If a défendant against 
whom a judgment is entered in the office, whether an order for an inquiry 
of damages has been made or not, shall, before the end of the term at wliicb 
it becomes final, appear and plead to issue, * * * the judgment shall be 
set aslde, but if the judgment has been entered up In court or the order for an 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Inquiry of damages bas been executed, it shall not be set aside without good 
cause be shown therefor." 

Corning now to the gist of the affidavits, those of the flrst class enumerated 
show that the défendant earrled with the Maryland Casualty Company a pol- 
icy of Insurance, by which, in considération of the payment of a premium, 
the latter company bound itself (to the extent of $5,000 for each persou 
injured) to save the défendant harmless in the event of an accident, but the 
défendant was precluded by the terms of this policy from making any settle- 
ment of a elaim for damages, except at its own cost, and was not in any way 
allowed to control the défense of any suit brought against it. 

When the accident to plaintiff oecurred, Mr. A. W. Mlles, président of de- 
fendant Company, promptly reported the same to the casualty company, to- 
gether with the information that the plaintiflfs husband (who at the time was 
not aware of the permanent nature of plalntiff's injuries) would compromise 
the claims of himself and the plalntifï, and release the défendant from 11a- 
bility, for the sum of $2,300, and the afïidavit of Mr. Lynch conflrms this 
etatement, which was made in a conversation wherein Mr. Mlles introduced 
the subject, and Mr. Lynch agi'eed to hold this offer open untll September 1, 
1908. Not hearing from défendant, Mr. Lynch, on September 26, 1908, wrote 
Mr. Miles, calling attention to the faet that he had heard nothing from hlm 
relative to settlement, and uotifylng him that, if he dld not hear promptly. 
he (Mr. Lynch) would institute suit in both cases. ïo this letter he received 
no reply. On Kovember 11, 1908, H. D. Anthony, an agent of the casualty 
company, called on Mr. Lynch, and stated that he represented the Wylie 
Permanent Camping Company, and wanted to know the best terms on which 
the two claims against the défendant could be settled. At this time Mr. 
Lynch had not yet learned of the permanent nature of the injury to the el- 
bow joint of plaintiff, but did learn of it from Dr. Clark some 17 days later. 
Mr. Lynch, therefore, told Mr. Anthony that he would accept the sum of $2,- 
000 in settlement of the claims of Mrs. Lynch and himself If pald withln two 
weeks from that time, and agreed that plaintiff would submit to a médical 
examination, and withln a week thereafter plaintiff was examined at the in- 
stance of said Antliony by Dr. Andrew Heinlein. A day or two after this ex- 
amination Mr. Lynch was called up on the téléphone by some oue who said 
hls name was Anthony, and that he would be down to see Mr. Lynch within 
a day or two. Mr. Lynch's affldavit further states that said Anthony dld 
not coma, and that he had no other communication with Anthony, the de- 
fendant, or the casualty company (which latfer party he never knew in the 
matter) ; that on November 28, 1908, Mr. Lynch learned from Dr. Clark of 
the permanent nature of plalntiff's injuries, and after waiting to hear from 
Mr. Anthony until .Tanuary, 1909, he instituted this suit. Mr. Lynch's affl- 
davit is very spécifie, is not denled by any counter affldavit, and shows con- 
duslvely that ail negotiatlons looking toward a settlement had ended two 
weeks after November 11, 1908, and were never renewed in any way, after 
suit brought in January, 1909. 

When the process in this suit was served, it was sent to Mr. Mlles at Gard- 
iner, Mont., who promptly sent the same to Mr. Charles W. Maydwell, mana- 
ger of the claims division for the casualty company, at Baltimore, Md., who 
thereupon wrote to Messrs. Price, Smith, Spilman & Clay, thelr regular at- 
torneys at Charleston, AV. Va., notifying them of the institution of the two 
suits in the United States Circuit Court at Charleston, and saying: "In 
order to prevent any default in the matter, we would ask you to enter an 
appearance on behalf of the défendant, and we will, as soon as we can hâve 
copies made, forward you full information regarding the accident." To 
this, Mr. Clay, for the firm, responded by a letter in which he said: "The 
déclaration will not be filed before February rules, which is the flrst Monday 
in February. The attorneys for the plaintiff are Handlan and Reyman, of 
Wheeling, West Virginia. The practice in the United States court is the 
same practice as that of the state, and it is unnecessary to enter an appear- 
ance at rules to prevent judgment by default. We hâve not, therefore, en- 
tered our appearance, but will look after the case for you and keep you 
advised as to its progress." This letter of Mr. Clay was dated on January 
27, 1909, and on the day before (January 2C, 1909) Mr. Maydwell wrote Messrs. 
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Price, Smith, Spilman & Clay as folio ws ; this letter probably crossing tliat of 
January 27tli: "We beg to Inclose herewith copies of correspondence, etc., 
whlcli wlll expiain tlie above action. We are not without hope of being able to 
settle tHese cases without the necessity for trial, and will advise you from 
Urne to Urne." The recelpt of this letter was acknowledged by the attorneys 
on January 28, 1909. 

The affldavlts show that no communication was had between plalntifC or 
her attorneys and défendant the casualty Company or its attorneys, from No- 
vember, 1908, until after the exécution of the writ of inquiry, and there is 
nothing in the aflBdavits to show that the casualty company agaln communi- 
cated with its attorneys, or received any communication from them. The 
lettera above quoted from are relied on by the proponent of the motion to 
establish a misunderstanding between the casualty company and its attorneys. 
The affldavlts of CllfCord Perry and A. W. Miles set forth that the coach 
No. 34 of the Wylie Permanent Camping Company was a new Concord coach 
whlch had been put into service about July 1, 1908 ; that each of the horses 
In the team was an experleneed, reliable stage horse, having been so used 
for at least five years ; and that neither the driver nor any horse in the 
team had been concemed In any accident theretofore. Mr. Perry's affldavit 
further avers that on the mornlng of the accident he oiled the spindles of 
the coach, put the wheels back on, and wlth a wrench tightened the nuts 
on the end of each spindle, as securely as could be done with a wrench. 
Thèse affldavlts were doubtless flled to establish the existence of a meritori- 
ous défense by overeoming the presumption of négligence on the part of de- 
fendant arlsing from the application of the doctrine of res ipsa loquitur to 
the facts of the accident. 

However, the affldavlts of Messrs. Charles J. Lynch, I. D. McKeever, and 
the plaintiff show that on or about August 17. 1908, in a conversation with 
Mr. Miles, Mr. Lynch stated that he had heard that about 10 days before 
the accident a nut or tap had corne off one of the spindles of this coach. No. 
34, while it was being driven in the park, and that Mr. Miles, driving in 
a buggy In rear of the coach found the nut, and overtook the coach and 
stopped It, replacing the nut on the spindle, and asked Mr. Miles if it was 
true, and Mr. Mlles admltted that it was. Mr. Lynch then asked Mr. Miles 
if the nut came off the spindle engaglng the left front wheel, and Mr. Miles, 
after hesitating, replied, "I won't say." The affldavlts of Messrs. Charles 
J. Lynch and I. D. McKeever further relate that shortly after the accident 
they went to the barns of the défendant at Gardiner, Mont., and there saw 
ClifCord Perry, the driver of coach No. 34, on the day of the accident, who 
showed them said coach No. 34, and that, upon examining said coach, they 
found that the left front spindle of said coach, with part of the axle, had 
been eut off, and a new spindle and pièce of axle welded on. Mr. Lynch 
asked Perry where said left front spindle was, and was told that, when the 
same was eut ofï, Mr. Mlles had taken possession of It ; that in talking with 
Mr. Miles on the same day Mr. Lynch said he would like to see the spindle 
that had been eut off, but Mr. Miles dld not show it to him. Thèse affldavlts 
were filed In tlme to bave allowed of the flllng of counter affldavlts denying 
the matters alleged thereln if they were untrue, but no such affldavlts hâve 
been flled, and I think that the matters set up are sufflcient to fuUy mejt 
the affldavlts of Messrs. Perry and Miles upon the question of a merltorious 
défense. 

On the question of the amount of damages awarded by the jury, affldavlts 
were flled by physicians, Wallace De Witt and Andrew Helnlein, as to the 
effect In retardlng recovery of the paralysis from whlch Mrs. Lynch had 
suffered some time prior to the accident. Dr. Heinleln conflned bis affl- 
davit to the médical opinion that this prior condition was an important 
factor in prolonglng her dlsabllity and had a material tendency to retard 
her recovery from the effiects of the accidentai bodily injuries received, but 
he also found the condition of anehylosis in the elbow, and said in a report 
of Mr. Anthony, dated November 21, 1908, and enibodled In bis affldavit: 
"I désire to say that I think the hemlplegia would bave something to do 
with the patient in not recovering so well as she would if the paralysis was 
not présent. Yet, you can bave anehylosis foUowiug an injured elbow iu 
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a healthy subjeet. She no doubt has anchylosls, and the elbow might lie 
benefited by an opération. Tbere will be more or less stiffness ail the tlme, 
and may Improve some In tlme." 

The affldavits of Dr. MeCartney (who took the X-ray photographs) and 
Dr. Clark, both of whom were witnesses before the jury, are positive as to 
the permanent nature of the injuries to the bones of the arm, and that they 
resulted wholly from the accident, and that the prior attack of paralysls had 
nothing to do with them. Dr. MeCartney further testlfled, and repeats in 
his affidavit, that the fracture of the right humérus near the shoulder 
which he saw by means of the X-ray machine has Involved the nerves of 
that région, and that plalntlfiC is unable to raise her right arm and never 
will be able to raise it. 

Thèse physieians further dépose that, owing to the nervous condition of 
the plaintifC conséquent upon her Injuries, it would be very injurions to her 
to hâve to go through another trial. The affldavits filed are very voluniinous, 
and it is iuipractlcable wlthln any reasonable limits to présent their entlre 
substance, but I thlnk that what has been said will perhaps présent a skele- 
ton of the matters involved. The question of opening thls judginent addresses 
Itself to the souud discrétion of the court, but in this state this discrétion Is 
not as broad as it would be but for the statute. 

[3] The authority to relieve a party in default is inhérent in courts of 
gênerai jurisdietion, but, where a statute deflnes the cases in whlch the ap- 
plication may be brought, such statute Is a statute of limitation, since the 
original power to relieve is inhérent. 6 Kncy. Plead. & l'rac. 149, 153 ; Ger- 
ish v. Johnson, 5 Minn. 23 (Gil. 10). The statute of West Virginia above 
(juoted requires the showing of good cause in a case like the présent, whare 
the writ of inqulry has been executed, to empower the court to open the 
judgment. This, In my judgment, is clearly a limitation upon the otherwlse 
inhérent power of the court to open the judgment, and requires the ex- 
istence of some good ground for disturbiilg the status quo. 

[*] Does such ground exlst in thls case? Conslderlng the matter for the 
moment ludependently of the question whether a uierltorious défense exists, 
and taking that as admitted, wliat are undisputed facts? The plaintiff sued 
out process early In January, IDOO, and had it duly served. At that tlme 
no compromise was pending, and the défendant had tied its hands by its 
agreement with the Casualty Company, and had commltted Its afCairs to 
that comi^any as its agent, and, under the évidence, never employed any 
attorney of its own, or took any steps to protect its interest, relying on tlie 
l'act that it had had an offer of compromise within the limits of the lia- 
billty agalust which its policy afforded protection and had comnumleated that 
offer to the casualty company ; and the attorneys who were written to were 
not the attorneys of the défendant, but of the insurance or casualty company, 
though, by the contract of insurance, doubtless entltled to appear for défend- 
ant. 

The insurance company, though notified by its attorneys that no appear- 
ance had been entered, and havlng no reason to suppose that. In the ab- 
sence of some proposition for settlement, the plalntlfl! would sleep on her 
rlghts, did absolutely nothing elther toward the settlement of the case or 
toward préparation to meet it In court. It had written its counsel that it 
had not lost hope of settling the case wlthout a trial, and that It would ad- 
vlse counsel from tlme to time. It nelther did anything looking toward such 
settlement nor did it advise its counsel of the fact that it had donc nothing 
and was doing nothing. 

Under the circumstances I cannot imagine a case of greater neglect thaii 
that shown by the casualty company in its conduct of this affair. The plain- 
tiff, through her husband and agent, had, at the request of défendant, made 
a proposition for settlement based on what was then believed to be the state 
of the injuries to plaintiff, which proposition was communlcated to the in- 
surance company, and was allowed to expire absolutely wlthout any action 
or inqulry by tliat company. In September, 1908, after Its expiration, plain- 
tiff, stlll by her husband and agent, courteously wrote défendant that the 
tlme flxed in the proposition for settlement had explred, and begged a re- 
ply, statlng that unless he soon heard suit would be instituted. No reply 
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was màfle by défendant, but apparently this letter was forwarded to the 
Insurance company, as on November 11, 1908, Mr. H. D. Anthony, an agent 
of the casualty company, claiming to represent the défendant, came to see 
Mr. Lynch, aud asked for terms of settlenient, evidently recoguizing that the 
proposition formerly made had expired. Mr. Lynch stated terms based on 
his lack of knowledge of the permanent nature of plaiutiff's injuries, and 
gave a time limit of two weeks for their acceptance or rejection, courteous- 
ly permitting a médical examlnation of plaintiff by a pbysician of Mr. Au- 
thony's sélection. This examlnation was made and reported to Mr. Anthony, 
and tlme ran on to the Ist of January, 1009, and not a word was heard 
from the Insurance company as to whether or not the proposition was ac- 
cepted. Suit was brought and process served. Only two trial terms of the 
court are held each year, the next term being in June, 1909. That term 
arrived and not one thlng was doue looking either to settlement or to dé- 
fense. 

I can scarcely concelve of a case of more utter negleet of duties that im- 
posed action of one kind or the other. It is not my place to apportion re- 
sponsibility for the situation which resulted, but surely the terms of Mr. 
Maydwell's letter of January 26, 1909, may well hâve led the attorneys to 
believe that active efforts were on foot to effect a compromise, and to hâve 
eaused them to rely upon the assurance that the resuit of those efforts would 
be made known to them. As a matter of fact no such efforts were on foot, 
and the duly authorized agent of ttie défendant seems to hâve been a de- 
vout adhèrent of the creed of laissez faire. The défendant, having by its 
contract eommitted its défense to the insurance company, cannot be heard 
to complain of the negleet of its duly constituted agent. The negleet of that 
agent is in law the negleet of the défendant. 

It is unnecessary to refer to any large number of authoritles, though they 
exist in vast numbers, and are, of course, to be found both supporting and 
denying motions to open or vacate judgments by default; but most of the 
cases were decided in jurisdictions where there was apparently no statute 
Umitlng the inhérent power of the court to open defaults. See 1 Blaek on 
Judgments (2d Ed.) § 341, and the cases there cited. In Myers v, Landrum, 
4 Wash. 762, 31 Pac. 33, It was held that a motion to vacate a judguiont i)y 
default is properly overruled when the affldavits mereiy diselose a lack of 
attention to the case on the part of counsel and client. See, also, to simllar 
effect, Insurance Co. v. Swineford, 28 Wis. 257 ; Moran v. Mackey and Oth- 
ers, 32 Minn. 266, 20 N. W. 159 ; Burke v. Stokely, 65 N. C. 569 ; Spaulding 
et al. V. Thompson et al., 12 Ind. 477, 74 Am. Dec. 221. In Scrivner v. Ma- 
lone, 30 Tex. 774, it was held that, where there was a judgment by default, 
it is no ground for a new trial that the attorney spoken to by the défendant 
failed to put in a défense, unless it appears that the plaintiiï had in sume 
way eaused this negleet of duty. In Krelte v. Kreite, 93 Ind. 583, it was 
held: "In an application to set aside a judgment under section 396, R, S. 
1881, it must not only appear that the party bas a défense, but that the 
judgment was taken against him through bis mlstake, inadvertence, sur- 
prise, or excusable négligence. Where a party simply employs an attorney, 
intorms him of his défense, and pays no further attention to his cause, he 
is himself guilty of gross négligence, and is not entitled to relief from such 
judgment." 

In West Virginia, under the statute above quoted, the décisions uphold 
the gênerai trend of the décisions elsewhere to the effect that to autborize 
the opening of a judgment by default, not only must it appear that the par- 
ty seeking to open the judgment has a meritorious cause of action or dé- 
fense, as the case may be, but that he has otherwise a good cause to ask 
the relief, and I concelve their gênerai effect to be that negleet on the part 
of the party himself will not be relieved against. See Post v. Carr, 42 W. 
Va. 72, 24 S, E. 583, the first point of the syllabus deflning the good cause 
required in thèse words: "Such good cause can only appear by showing 
fraud, accident, mistake, surprise, or some other adventitious circumstances 
beyond the control of the party and free from negleet on his part." Ap- 
proved in Mathews v. ïyree, 53 W. Va. 304, 44 S. E. 526 ; Wilson v. Kennod-»-, 
63 W. Va. 11, 59 S. B. 736. ■ 
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The two West Virginia cases relied on by défendant are, I thinlî, widely dis- 
tlnguishable from tlie présent one. In Banlc of Princeton v. Johnston, 41 W. 
Va. 550, 23 S. E. 517, where the action of tlie lower court in refusing to 
open a judgment by default was reversed, the material facts are thus stated 
in the syllabus: "In an action of assumpsit upon a negotiable note, several 
parties are sued. l'rocess is only sorved upon one, and the suit is allowed 
to abate as to the otliers. The phiintiff files with its déclaration an affidavit, 
under section 40 of chapter 125 of the Code 11887], stating the amount he 
verily believes is due and unpaid from the défendant to him upon the de- 
mand, etc. At the next terni of the court said défendant is dargerously 
sick, and unable to attend court. The attorney he relies on is deterred from 
going to the courthouse on account of the prevalence of smallpox in the 
town where the courthouse is situated. During the term, however, after 
judgment had been entered up against the défendant, an attorney appeared 
ifor him, and presented the affidavit of the défendant, in pursuance of the 
provisions of said section 46, and also presented the affidavit of said de- 
fendant's physician, showing his inability to attend court, on account of sick- 
ness, and also the affidavit of another party as to defendant's attorneys be- 
ing deterred from attending court by smallpox, and moved the court to set 
aside the judgment and allow the défendant to plead. Said motion shoul<ï 
bave prevailed." In Varney v. Hutchinson Lumber & Mfg. Company, 64 W. 
Va. 417, C3 S. B. 203, where the lower court opened the judgment entered 
by default and upon writ of error, the Suprême Court of Appeals refused to 
reverse the action of the lower court, and held: "Where défendant bas em- 
ployed counsel practicing in the court, though residing in another county, 
and In good falth Intended to make défense to the action, and appears to 
hâve had a good and sufflcient défense thereto, but he and his counsel hâve, 
wlthout négligence, been misled as to the time of holding the court by a 
change therein made so recently as not to hâve been discovered by them, 
and "because of which the default occurred, the judgment below setting 
aside the default judgment and permitting défendant to make défense will 
not be reversed hère on writ of error." The court in this case distinctly 
bases its holding on the ground that the récent change in the law and its 
lack of full publication at the time of the meeting of the court were perti- 
nent upon the question as to whether client and counsel were négligent, and 
said: "We do not think the facts in this case show négligence." Neverthe- 
less, the court closes by saying: "What our judgment would hâve been if 
the court below had denied a new trial we are not called upon to say, but 
from the whole case as presented we cannot say that there bas been any 
abuse of discrétion in avvarding a new trial, and hence it is our duty to 
affirm the judgment." In the case of 41 W. Va. 550, 23 S. E. 517, the opin- 
ion is not very satisfactory, but it is apparent that the court based Its action 
upon the theory that the severe illness of the défendant Johnston, and the 
turning back of the employed attorney on hearing of the existence of small- 
pox at the place of holding court, constituted such circumstances, in con- 
nection with the existence of a meritorious défense, as called upon the trial 
court to exercise its discrétion in favor of opening the judgment. 

[5] Thus far I hâve proceeded in stating my views as though it were con- 
ceded that the affldavits show the existence of a meritorious défense in this 
case ; but, as a matter of fact, I fail to see (in the absence of a déniai of 
the matters set forth in the affldavits of the plaintiff, Charles J. Lyuch, 
and I. D. McKeever, concerning the prior coming off of a tap or burr. and 
the inferences that may be falrly drawn from a failure to file a counter 
affidavit on that subject) that a case of meritorious défense has been clear- 
ly made out. The facts set forth in the affidavit of Messrs. Miles and Perry 
tended to establish such a défense, but in view of the plaintiff's counter atfi- 
davits, which must, so far as they go, be taken to be true, their effect in 
that direction is quite neutralized to say the least. 

[6] That the amount of damages awarded by the jury, unless so grossly 
excessive as to indicate a bad motive, cannot of itself be ground for the 
opening of a judgment by default, needs no comment. 

[7] However, I am far from sure that any question can reasonably be 
raised as to the action of the jury in this regard. The plaintiff is a young 
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matron, evldently of good social position and accompllshments, and the re- 
suit of this accident has been such as to render lier, under tlie évidence, a 
more or less crippled Invalid, subject to constant pain, and practieally de- 
barred from those social pleasures and relaxations which are conuuon to 
and enjoyed by persons of her âge and condition, as well as from those 
household cares which are not only the duties but the pride and pleasure of 
a normal young matron. 

The conclusion of the court is that the motion to open the judgment nnist 
be denied. and I announce it the more willingly that it can be made the 
subject of a writ of error (Rio Grande Irrig. & Colonlzation Co. v. (iildei'- 
sleeve, 174 U. S. 609, 19 Sup. Ct. 761, 43 L. Ed. 110.Ï), whereas a décision 
such as the other was is, as I uuderstand the fédéral practice, not the subject 
of review by such writ. 

George E. Price, Buckner Clay, and Oliver M. Harvey (Wm. Wal- 
lace, Jr., and Malcolm Jackson on the briefs), for plaintifï in error. 

J. B. Handlan and John H. Holt (Holt & Duncan, on the brief), for 
défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

PRITCHARD, Circuit Judge. This is an action at law instituted in 
the Circuit Court of the United States for the Southern District of 
West Virginia on the Ist day of January, 1909, to recover damages for 
injuries alleged to hâve been caused by the neghgence of the défendant 
Company. 

The case was argued and submitted at the November term, 1910, 
of this court, and on the llth day of October, 1911, was restored to 
the docket for further argument on the question as to whether the 
court below had jurisdiction ; that question not having been raised at 
the time of the first argument nor had it been raised in the court be- 
low. The following is a statement of the facts incorporated in the 
opinion of the learned judge who heard the case below: 

' "The plalntiff in this action is a young married woman, a citizen and 

' résident of the state of Ohio, and the défendant is a corporation chartered 

. under the laws of the state oic West Virginia, and doing business in the Yel- 

lowstone National Park, in the states of Wyoming, Montana, and Idaho, 

inter alla, as a carrier of i)assengers by stage coach for hire and reward. 

"In August, 1908, plaiutifiC and her husband, who is an attoruey at law, 
were yisitiug the Yellowstone National Park as tourists, and plaintifif, in 
considération of Xhe sum of $40 paid by her to the défendant, became a pas- 
senger on one of the defendant's coaches, to be carrled upon a journey 
through the Yellowstone National Park. 

"On August 7, 1909, whlle a passenger on the said coach, the left front 
i^heel came offl the spindle on which it turned, the front of the coàch dropped 
down on the road, the horses ran away, the coach overturned, and the 
plaintifC was vlolently precipitated tb the ground, and dragged by the over- 
ttfrned coach, with the resuit that she was seriously and permanently in- 
jur^d, her varions injuries bèing thus descrlbed in the déclaration: 'A frac- 
ture of the right humérus, near the shoulder ; a fracture of the right humer- 
jis near the elbow joint, and which fracture extended into and involved said 
ëlbow joint, producing anchylosis of said elbow joint ; a displacement of the 
bones forming the right elbow joint ; severe contusions (*t the chest ; sé- 
vère contusions of the left hip ; severe spralns in the dorsal and lumbar 
région ; severe abrasions on the çhin and right cheek, producing an extrême 
surgical shoçk, causing neuritis to the nerves of the right arm, right shoulder, 
and right lower extremity, severe Injury to the hamstring ' muscles of tho 
right lower extremity, and a severe injury to the nerves supplying the right 
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shoulder, right ami, and right lower extreniity.' The decliinition avers, and 
the médical évidence haû at the hearing of tlie writ of iniiuiry substantiated 
the daim, that, on account of her said injuries, plaintifC was unable to flex 
lier right arm at the elbow, or to raise her right arm, and that thèse condi- 
tions as to her right arm are permanent. X-ray photograjjhs taken by a 
médical witness were introduced before the jury showing the several frac- 
tures of the right arm, and the anchylosed condition of the elbow joint ; and 
the plaintifï testifled to the pain and sufCering that she had undergone, and 
.still undergoes daily, and the jury v^^ere able to see to a certain extent, the 
permanent nature of the injuries froui which she suffered. 

"l'iaintiff, in her déclaration, set forth that about four years and eight 
months prier to said accident she had suffered a stroke of parnlysis affecting 
her right arm and right limb, but averred (which avermer.ts were supportéd 
by médical évidence by two physicians who had treated her) that at the 
time of the accident she had regained a very good use of her arm and limb, 
and suffered no pain whatever. I mention tliis at this place to show that 
her former condition was set forth in the déclaration, and was the subject 
of évidence before the jury. 

"A summons against the défendant was sued out in the clerk's office of 
this court, and was issued on the 5th day of January, 1900, returnable to 
February rules, 1909, and on January 7, lOOi), was duly served upon the 
State Auditor, who, under the présent laws, is made the attorney in fact 
for ail nonresident domestic corporations chartered under the laws of the 
State. At March rules, 1909, the déclaration was filed in the clerk's office. 
No appearance being entered on behalf of the défendant, the usual rules 
were taken in the clerk's office, and an order for the exécution of a writ of 
inquiry of damages was awarded, and the case was placed on the office 
judgment docket, for the June term, 1909, convening on the flrst Tuesday in 
.Tune. This docket, together with the trial docket of law causes at issue, 
was caused to be printed, and copies thereof were furnished generally to 
counsel accustomed to practice at this bar. Early in the terni the attorney 
for the plaintiff appeared lu open court and asked that a day be set for 
the exécution of the writ of inquiry, and the 2d day of July, 1909, was ac- 
cordingly flxed, at which time the plaintiff and her witnesses, including 
several eye-wltnesses to the accident, and two physicians (one of whom had 
made X-ray photographs of her arm), were introduced before the jury, and 
were eross-exaniined by the court, so far as such cross-examination suggest- 
ed itself to the court by reason of the prier condition of the plaintiff. The 
jury awarded to the plaintiff the sum of $15,000 by way of damages, that 
being the amount of damages laid in the déclaration, and judgment was 
rendered thereon by the court. 

"On the same day, but after the rendition of the judgment, Mr. Buckner Clay, 
a niember of the flrm of Price, Smith, Siiiiman & Clay, attorneys residing in 
the City of Charleston, where the court vi-as in session, appeared in court, 
and stated that he had just heard that this trial was in progress, and he 
thereupon made the statement contained in his affldavit. On the 31st day of 
July, 1909 (and before the close of the term), the présent motion to vaeate and 
set aside the exécution of the order of inquiry of damages and the judgment 
entered upon the finding of the jury in default of the appearance of the de- 
fendant was duly filed, based upon the folio wing grounds set up in said mo- 
tion: 

"(1) That the failure of said défendant to appear and plead to this action 
and to make défense herein was due to an excusable misunderstanding be- 
tween said défendant, residing in the state of Montana, and its said attorneys, 
Price, Smith, Spilman & Clay, residing in the state of West Virginia, as to 
the défense of said action, and that, by reason of such misunderstanding, the 
said défendant and its said attorneys failed to appear or plead to said ac- 
tion or to make défense to the same on said second day of July, 1909, when 
said order of inquiry of damages was executed, and said judgment by de- 
fault entered thereon. 

"(2) Because the failure of said défendant to appear and plead to said ac- 
tion and to make défense thereto was due to niistake, surprise, and excusable 
neglect on the part of said défendant or its said attorneys. 
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"(3) Beeause sueh fallure of sald défendant to appear and t» plead to sald 
action and to make défense to the same was eaused by adventitious clrcum- 
stances beyond the power of sald défendant reasonably to foresee or control. 

"(4) Beeause the return of service upon the défendant of the summons is- 
sued in thls action made by the marshal of this court is Insufflcient, illégal, 
and improper, and does not show due and légal service of process upon sald 
Refendant. 

"(5) Beeause the sum of $15,000 awarded the sald plaintifC as damages 
against sald défendant, by the jury whlch executed the order of inquiry In this 
action, was greatly In excess of the damages, if any, whlch sald plaintifC was 
entitled to recover against sald défendant on account of the alleged injuries 
sustained by her, mentioned In the plaintifC's déclaration filed herein. 

"(6) Beeause sald défendant has a meritorlous and just défense to sald 
action whieh It has been prevented from making by reason of the mistake, 
surprise, and excusable neglect of sald défendant and its attorneys, and be- 
eause of excusable mlsunderstandlng between sald défendant and its said 
attorneys, as aforesaid. 

"(7) Beeause of other reasons whlch will be assigned upon the hearing of 
this motion. 

"In support of said motion the défendant tendered the affldavlts of A. W. 
Miles, Charles W. Maydwell, Buc-kner Clay, H. D. Anthony, Wallace De Witt, 
and Cllfford Perry, and thereupon an order was made suspending the opéra- 
tion and efCect of the said judgnlent pending the hearing and décision of said 
motion, and It was ordered that no exécution be Issued on sald judgment uu- 
til the further order of the court, and the motion was set down for hearing 
and was argued on November 2, 1909. 

"On October 21, 1909, the plaintiff filed the counter affldavlts of Dr. J. A. 
Clark, Dr. J. T. McCartney, I. D. McKeever, Myrtle Cléments, Saille A. Du 
Bois, Charles J. Lynch, Gall V. Lynch, Cora Spriggs, and J. B. Handlan, and 
on the day of hearing the defçndant filed the supplemental affldavlts of A. 
W. Mlles, Dr. Wallace De Witt, and Buckner Clay, and the affldavlts of O. 
M. Harvey and John Andrews Heinleln ; and the plaintiff, in résistance of 
the motion, filed the supplemental affidavit of Charles J. Lynch." 

[1] As we hâve already stated, the question as to the jurisdiction 
of the court below was not raised at the first hearing, but for conven- 
ience we will dispose of that matter before considering the assign- 
ments of error, which relate to the rulings of the lower court. 

It is insisted by counsel for the plaintiff in error that: 

"The record not only falls to show jurisdictional facts, but affirmatively 
shows that the fédéral court never acquired jurisdiction of tUe défendant, 
beeause the service of its process — whlch was a substituted service — was had 
in a manner unauthorized by law." 

The défendant company being what is known under the West Vir- 
ginia statute as a "nonresident domestic corporation," it is insisted 
that the proper service has not been had upon said company, and that 
for this reason the lower court was without jurisdiction. Under the 
laws of the state of West Virginia there is a classification of corpora- 
tions into "résident domestic corporations" and "nonresident domestic 
corporations;" for the purpose of convenience in assessing license taxes 
on charters, etc. Chapter 32, § 124 (section 1046), of the Code of 
West Virginia, 1906, which prescribes such classification, reads as 
f oUows : 

"For convenience in classification for preseriblng and assessing license tax 
on charters or certlficates of incorporation, corporations are divided Into two 
classes, domestic and foreign. A domestic corporation is (a) oue incorporated 
by or under the laws of this state or (b) under the laws of the state of Vir- 
ginia before the twentleth day of June, elghteen hundred and sixty-three, and 
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whîch bas Its principal place of business and chief works (if It hâve chief 
worlis) in this state. Bvery other corporation is a foreign corporation. Do- 
mestic corporations are subdivided into two classes, résident and nonresident. 
A résident corporation is a domestlc corporation whose principal place of 
business and eliief works (if it tiave cliief works) are located witbin tliis state, 
and a nonresident corporation is a domestlc corporation whose principal 
place of business or chief works is located without this state. ïhe words, 
'chlef works' as used in this chapter, include shops, factories, mines, manu- 
facturing plants, or any building or other place where mechanics, artisans 
or laborers are eniployed." 

The classification of corporations as provided for in the foregoing 
section was intended to provide a means by which the state of West 
Virginia could, at ail times, be in a position where its courts would 
hâve jurisdiction to détermine any question affecting such corpora- 
tions, such as the payment of license tax on charters, the institution 
of suits, as in this instance, etc. The term "nonresident" domestic cor- 
poration is inconsistent and contradictory, but it is used in the West 
Virginia statute merely as a means of désignation, and does not change 
the légal résidence of such corporation. This corporation being cre- 
ated by and under the laws of the state of West Virginia, it necessarily 
follows that its légal résidence is in that state. The law on this point 
is well stated in the case of Germania Fire Insurance Company v. 
Francis, 11 Wall. 210, 20 L,. Ed. 77 . Mr. Justice Davis, who delivered 
the opinion of the court, used the following language : 

"The déclaration avers that the plaintlfC in error (the défendant in the court 
below) is a corporation created by an act of the Législature of the state of 
Kew York, located in Aberdeen, Miss., and dolug business thcre under the 
laws of the state. This, in légal effect, is an averment that the défendant was 
a citizen of New York, because a corporation ean bave no légal existence out- 
side of the sovereignty by which it was created. Ohio & Mississippi R. R. 
Co. V. Wheeler, 1 Black, 286, 17 L. Ed. 130 ; Louisville R. R. Co. v. Letsou, 
2 How. 497, 11 L. Ed. 353, Its place of résidence is there, and can be no- 
where else. Unlike a natural person, it cannot change its domicil at will, and, 
although it may be permitted to transact business where its charter does 
not operaté, it cannot on that account acquire a résidence there." 

Also in the case of Ex parte Shaw, 145 U. S. 444, 12 Sup. Ct. 935, 
36 L. Ed. 768, Mr. Justice Gray, who delivered the opinion of the 
court, after quoting from the opinion of Mr. Chief Justice Taney, in 
the case of Bank of Augusta v. Earle, 13 Pet. 519, 10 L. Ed. 274, to 
the effect that " * * * a corporation can hâve no légal existence 
eut of the boundaries of the sovereignty by which it is created," said : 

"This statement has been often reaffirnied by this court, wlth some change 
of phrase, but always retaining the idea that the légal resldenee, the home, 
the domicil, the habitat, the résidence, the citizenship of the eoriioration can. 
only be in the state by which it was created, although it may do business in 
other States whose laws permit it." 

If is undisputed that the plaintiff is a résident and citizen of the 
state of Ohio. Thus we hâve at the outset a case wherein there is a 
diversity of citizenship, and) where it is shown that the requisite juris- 
dictional amount is involved, and the only question open for considér- 
ation is as to whether the défendant company has been duly served in 
accordance with the laws of the state of West Virginia. Chapter 124, 
% 8a (sec. 3805), of the Code of West Virginia 1906, reads as follows : 
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"The Audltor of thls State shall be and he Is hereby constltuted the at- 
torney in fact for and on behalf of • * • every nonresldent domestlc 
corporation. * ♦ * Every such • * ♦ nonresident corporation shall, 
by power of attorney duly executed, acknowledged and flled in the Audltor's 
offlce of this state, appoint sald Auditor and his successors In office attorney 
in fact to accept service of process and notice in this state for such corpora- 
tion." 

The marshal's return of service is in the following language: 

"Eecelved this wrlt at Charleston, West Virginia, on the Tth day ôt Janu- 
ary, 1909, and served the same on the within named Wylle Permanent Camp- 
ing Company, a corporation, by dêllvëring an offlce copy thereof to A. C. 
Scherr, Audltor of the state of West Virginia, at Charleston, West Virginia, 
on thls the 7t)} day of January, 1909. The sald A. 0. Scherr belng the per- 
son appointed pui'suant to law for the service of légal process on the sald 
corporation In the state of West Virginia. The sald A. C. Scherr belng a rés- 
ident of the sald eounty of Kanav?ha and within said county at the time of 
the service as atoresaid." 

The amended return of the marshal is in the following language : 

"Received this writ at the city of Charleston, county of Kanawha, and state 
of West Virgluia, ou the Tth day of January, A. D. 1909, and executed the 
same as to the within named défendant, Wylle Permanent Camping Company, 
a corporation, by then and there, upon the Tth day of January, A, D. 1909, 
In the said city of Charleston, In the county of Kanawha, and state of West 
Virginia, deliverlng an offlce copy thereof to A. G. Scherr, Audltor of the 
state of West Virginia. 

"That said A. C. Scherr, Audltor of the state of West Virginia, then and 
there at the time of such service, belng the person and offleer deslgnated and 
appointed by the laws of the state of West A'irginla upon whom légal, pro- 
cess agalnst said corporation could be served within the state of West Vir- 
ginia, and he, the said A. C. Scherr, Audltor of the state of West Virginia, 
at the time of such service and delivery as aforesald, then and there being 
a résident of said city of Charleston, county of Kanawha and state of West 
Virginia, and did then and there hâve his said office of Audltor located within 
and was then and there discharglng his duties as such Audltor in the sald 
city, county and state aforesald, and at the time of sald service and de- 
livery as aforesald nelther the président, vice président, treasurer, secretary, 
gênerai uiaïuiger. nor any dlrector, nor any other officer or agent of sald cor- 
poration, nor îiny other person resided lu sald state, nor was found thereln 
upon whom such légal process could be served wlth respect to said corpora- 
tion." 

However, it is insisted that, inasmuch as it does not affirmatively 
appear from the marshal's return that the Auditor had been appointed 
the attorney in fact for the défendant company, that the service was 
incomplète and, therefore, fatally defective. If this contention be true, 
then it vvould be an easy matter for a corporation, refusing to comply 
with the requirements of the law, to enjoy the rights and privilèges 
granted in its charter and at the same time be immune from suits of 
any character whatsoever. 

The statute in question provides: 

" * » * The Auditor shall be and he Is hereby constltuted the attorney 
in fact for and on behalf of • • • every uonresident domestlc corpora- 
tion." 

Thus it will be seen that the Auditor, upon whom service was had 
in this case, was by law constltuted the attorney in fact for and on be- 
half of the défendant company. 
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The West Virginia statute to which we hâve referred as classifying 
corporations was passed upon by the Suprême Court of the United 
States in the case of St. Mary's Petroleum Company v. West Virginia, 
203 U. S. 183, 27 Sup. Ct. 132, 51 L. Ed. 144. The question of the 
constitutionality of the statute was before the court in this case. Mr. 
Chief Justice Fuller, in speaking for the court, among other things, 
said: 

"The State had the elear rlght to regulate its own créations, and, a fortiori, 
foreign corporations permitted to traiiisact business within its borders. In 
this instance it put ail nonresident domestic corporations, which elected to 
bave their places of business and worlîs outside of the state, and ail foréign 
corporations conilng into the state, on the same footing in respect of the 
service of process, and the law operated on ail thèse alike. Such a classifi- 
cation was reasonable, and not open to constitutional objection. Orient In- 
surance Co. V. Daggs, 172 U. S. .557, 563 [10 Sup. Ct. 281, 43 L.. Ed. 5521 ; 
Waters-Pierce OU Company v. Texas, 177 U. S. 43 [20 Sup. Ct. 518, 44 L. Ed. 
657] : Central Loan & Trust Company v. Campbell, 173 U. S. 84 [19 Sup. Ct. 
346, 43 L. Ed. 623] ; National Council v. State ('ouncil (decided November 
19, 190C) [203 U. S. 151, 27 Sup. Ct. 46, 51 L. Ed. 132] ; Northwestern Life In- 
surance Co. V. RIggs [203 U. S. 243, 27 Sup. Ct. 126, 51 L. Ed. 168, 7 Ann. Cas. 
1104] ; Brannon on Fourteenth Amendment, e. 16. It is true that the prlor 
law left it to the corporation to appoint au attorney to represent it, and 
that the act of February, 1905, changed this so as to inake the Auditor such 
attorney, but this at the most was no more than an amendment as to the 
appointment of an agent, and, when the St. Mary's Company accepted its 
charter, it did so subject to the right of amendment. * * * " 

It will be observed that the Suprême Court called attention to the 
fact that the status of corporations of this character was changed 
by virtue of the enactment of the statute of West Virginia, which 
provides for the classification of résident and "nonresident domestic 
corporations," and, in referring to that point the court, said : 

"It is true that the prior law left it to the corporation to appoint an at- 
torney to represent it, and that the act of February, 1905 [Acts 1905, c. 39], 
changed this so as to luake the Auditor such attorney, but this at the most 
was not more than an amendment as to the appointment of an agent, and, 
when the St. Mary's Company accepted its charter, it did so subject to the 
right of amendment. * * * " 

While the question before us was not considered by the Suprême 
Court in that case, nevertheless, there is a clear and) well-defined ex- 
pression by the court to the effect that the Auditor by virtue of this 
statute was constituted and designated as the attorney of the Company 
for the purposes hereinbefore mentioned. 

We hâve carefully considered the amended return of the marshal, 
and it clearly shows that A. C. Scherr was the Auditor of the state of 
West Virginia at the time of this service, that he was served with pro- 
cess in this case, and that he had been designated and appointed by the 
laws of the state as the person upon whom légal service against such 
a corporation could be served within said state. The return appears to 
be f uU and complète, and certainly was as full as the marshal could 
hâve made it under the circumstances. The défendant company ac- 
cepted the charter which was granted to it by the state, and the pro- 
visions of this act became as much a part of the same as if they had 
been written into or incorporated as a part of the charter. The corn- 



400 195 FEDERAL REPOKTBB 

pany having operated under its charter, in pursuance of the laws of 
that State, it cannot now be heard to say, in a case like the one at bar, 
that it did not comply with the law by appointing the Auditor its at- 
torney in fact. We are therefore of the opinion that this contention is 
without merit. 

It is also insisted that, the allégations of the déclaration contradict 
the return of the marshal. We do not think so. The return of the 
marshal shows that the service was had upon the Auditor of the state, 
and that he was the person appointed by law upon whom such service 
should be made. It is shown by the déclaration that the défendant 
Company was a citizen and résident of the state of West Virginia, duly 
incorporated under the laws of that state, and that it was engaged in 
carrying on the business of "a common carrier of passengers for hire 
and reward, by means of coaches, wagons, carriages and horses, 
through the National Yellowstone Park, in the states of Wyoming, 
Montana, and Idaho." Thèse statements, when considered with the re- 
turn of the marshal, furnish a complète description of a "nonresident 
domestic corporation" as contemplated by the West Virginia statute. 
Therefore there is nothing in the déclaration that in the slightest con- 
flicts with the return of the marshal. 

However, it is further insisted that it does not affirmatively appear 
that the défendant corporation's office or chief place of business, etc., 
was without the state of West Virginia. As respects this question, it 
is shown by the amended return of the marshal that : 

" * * * At the time of sald service and delivery as aforesaid neither 
the président, vice président, treasurer, seeretary, gênerai manager, nor any 
director, nor any other officer or agent of sald corporation, nor any other 
person reslded In sald state, nor was found therein upon whom such légal 
process could be served with respect to such corporation." 

We do not deem it necessary to a détermination of this point to 
pass upon the légal effect of this portion of the marshal's amended 
return in view of other facts which appear in the record. 

[2] However, we are not confined to the return of the marshal and 
the déclaration as to the question of jurisdiction. It has been repeat- 
edly held that the court may look to the entire record for the purpose 
of determining this question. Even if the return of the marshal and 
the allégations of the déclaration are not sufficient to show that the 
défendant company belongs to the class known as nonresident domes- 
tic corporations, the record contains the affidavit of A. W. Miles, prés- 
ident of the défendant company, in which, among other things, it is 
stated, in effect, that the défendant is a "nonresident domestic corpora- 
tion" of the state of West Virginia under the classification of the 
statute of that state. Paragraph 2 of the affidavit in question reads 
as follows: 

"The summons and complaint In the above-entltled action, or pretended 
summons and complaint, were received by me through the TJnited States 
mail on or about theSthdayof January, 1909, at my résidence in Livlngston, 
l'ark county, Montana ; that the sald above-named défendant corporation 
did not at sald tlme nor prior thereto, and has not at this time, nor at any 
time whatsoeyer, maintained any office or owned any property whatsoever 
In the state of West Virginia." 
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This statement clearly shows that at the time this suit was insti- 
tuted the défendant company did not, nor at any time prior thereto, 
maintain any office or own any property in the state of West Virginia ; 
and it is shown by the déclaration that this corporation at the time 
of the bringing of this action was engaged in carrying on its business 
as a common carrier of passengers, etc., in the states of Montana, 
Wyoming, and Idaho. 

In section 163, Loveland's Appellate Jurisdiction of, Fédéral Courts, 
it is stated: 

"If the plaintiff rests his case solely on the gromid of diversity of citizen- 
ship, and fails to properly aver facts to bring the case wlthin the jnrisdictlon 
of the circuit court, the jurisdiction of the Circuit Court of Appeals over it 
may be maintained if the jurisdlctional facts exlst and appear anywhere in 
the record. 

"For the purpose of maintainins? its jurisdiction on this ground, the Cir- 
cuit Court of Appeals may look for a statement of the requisite eltlzenshlp 
of the parties to any part of the record of the Circuit Court, including the 
pleadings, the summons, or the évidence, or an amendment to the pleadinss, 
allowed after judgmeut and while the Circuit Court had control of the rec- 
ord, or any other paper properly wlthin the record. A remittltur of a part 
of the vei'dict eannot be used to cure a defect of jurisdiction. The récital 
of citizenship forms no part of a remittltur. 

"The appellate jurisdiction, therefore, of the Circuit Court of Appeals, 
does not fail because of the Insufflciency of the allégations of citizenship if it 
appears from the record of the Circuit Court that the case is in truth a suit 
or controversy between an alien and a citizen of the United States, or be- 
tween citizens of différent states. In such cases the Circuit Court of Ap- 
peals wIU proceed to dispose of the case on its merits to the same extent 
as if the jurisdiction had been properly set forth in the first pleading In the 
case." 

Also, in the case of Sun Printing & Publishing Ass'n v. Edwards, 
194 U. S. 377, 24 Sup. Ct. 696, 48 L. Ed. 1027, the court, in discussing 
this phase of the question, said : 

"Had the transcrlpt shown nothing more as to the status of Edwards than 
the averment of the complaint that he was a 'résident of the state of 
Delaware,' as such an averment would not neeessarOy bave imported that 
Edwards was a citizen of Delaware, a négative answer would hâve been im- 
pelled by prior décisions. Mexican Central Ry. Co. v. Duthie, 189 U. S. 76 
123 Sup. Ct. 610, 47 L. Ed. 715] ; Horne v. George H. Hammond Co., 1.55 U. 
S. 393 [15 Sup. Ct. 167, 39 L. Ed. 197] ; Denny v. Plronl, 141 U. S. 121 [11 
Sup. Ct. 966, 35 L. Ed. 657]; Kobertson v. Cease, 97 U. S. 646 [24 L. Ed. 
1057]. The whole record, however, may be looked to, for the purpose of 
curing a détective averment of citizenship, where jurisdiction in a fédéral 
court is asserted to dépend upon diversity of citizenship, and if the requisite 
citizenship is anywhere expressly averred in the record, or facts are thereln 
stated whlch In légal intendment constltute such allégation, that is sufflcient. 
Horne v. Hammond Co., supra, and cases cited." 

For the reasons stated we are of the opinion that the court below 
liadl jurisdiction to hear and détermine the questions involved in this 
controversy. 

It is also insisted by counsel for the défendant that the court below 
erred in entering judgment in default of the appearance of the défend- 
ant ; the cause not having been regularly matured ; also, that the court 
erred in overruling the defendant's motion to vacate and set asidie the 
exécution of the order of inquiry of damages made by the jury im- 
195 F.— 26 
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paneled in this cause on the 2d day of July, 1909, and the judgment 
entered upon the finding of said jury in default of the appearance of 
said défendant on said date, and to allow the défendant to plead to 
issue and make défense upon the merits to this action. It is further 
contended that the court erred in refusing to open or to vacate the de- 
fault judgment herein for the purpose of giving the défendant an op- 
portunity to make défense before the jury. 

We hâve read and carefully considered the able and exhaustive 
opinion of the learned judge who tried this case in the court belowr, 
and, in view of the facts and circumstances surrounding this case, we 
are of opinion that his refusai to vacate the judgment was eminently 
proper. The opinion of the lower court meets with our hearty ap- 
proval, and we hereby adopt the same as the opinion of this court on 
this phase of the case. 

For the reasons herein stated the judgment of the lower court is 
afïirmed. 



DAVIS et al. V. SEYBOLD. 

(Circuit Court of Appeals, Fourtli Circuit. Marcli 4, 1912.) 

No. 973. 

1. Ejectment (§ 9*) — Pboof Kequieed. 

Plaintif! in ejectment must recover upon tbe strength of his own title, 
and caunot rely upon ttie weakness of defendaut's title. 

[Ed. Note.— For other cases, see Ejectment, Cent. Dig. §§ 16-20; Dec 
Dlg. § 9.*] 

2. Evidence- (| 345*) — Copies of Deeds— Stjfficienct. 

An attested copy of a deed was not Inadmissible In évidence because 
the seal of the notary public who took the aeknowledgment did not ap- 
pear, where the certificate recited that the seal was actually attached. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 1302-1314, 
1331-13Ç0; Dec. Dig. § 345.*] 

3. ACKKOWLEDGMENT (§ 17*) — WHO MAY TAKE— DkPTJTT ClERKS. 

Under Gen. St. Nev. 1885, § 2279, and under Code W. Va. 1868, c. 7, 
I 11, ànd Acts Va. 1863, e. 14, § 1, which authorize deputy clerks to 
transact ail officiai business the same as their principals mlght, a deed 
to lands !n West Virginia was not inadmissible In évidence because the 
aeknowledgment was taken by a deputy clerk in Nevada. 

[Ed. Note.^-For other cases, see Aeknowledgment, Cent. Dlg. §§ 79- 
84 ; Dec. Dig. § IT.'l 

4. EOECTMENT (§ 89*) — EVIDENCE— ADMISSIBILITY—CEBTIFIED COPIES OF SCB- 

VEYS. 

Ih ejectment, certlfied copies of surveys of land joinlng the land in 
controversy were properly admitted to Identify the laud chilmed by 
plalntiff and to describe and limit the tracts elaimed by défendants, so 
as to give the jury a definite Idea as to the exact tracts which défend- 
ants clalmed by possession Under color of title. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig, |§ 249-253; 
Dec. Dig. § 89.*] 

•For ottier çaseï see same toplc & i mumbsk In Dec. & Am. Dlgs. 1907 to data. & Rep'r Indexe» 
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5. Adverse Possession (§ 85*) — Evidence— Suiticiency. 

In ejectment, évidence hekl insufflcient to show that défendants hiid 
been In possession of the land under color oC title witbin the West Vir- 
ginia statute of limitations. 

[Ed. Kote. — For other cases, see Adverse Possession, Cent. Dig. §§ 498- 
50;î, G5G, 657, flGO, 6tS, 688-690; Dec. Dig. § 85.*J 

6. Deeds (§ 38*) — Description— SuFFiciENOY. 

A deed to,"flve huiidred acres of land siirveyed ofC the north side" of 
a certain pièce of land sufflciently described the tract, whon taken In 
connection wltli the deed to the grantor, whieh contained a delinite de- 
scription, 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 6-5-79; Dec. Dig. 
§ 38.*] 

7. Deeds (§ 09*) — Description— Sufficiency. 

If a deed auibiguously or uncertainly descrlbes land, prior deeds in 
the Chain of title inay be looked to to secure the true description. 

[Ed. Note.^For other cases, see Deeds, Cent. Dig. §§ 261-265 ; Dec. 
Dig. § 99.*] 

8. Deeds (§ 38*) — Interest Conveyed— Official Plats. 

Where a deed purports to convey ail of the grantor's interest in a 
tract, its valldity is iiot affected by the fact that the officiai jilats show a 
greater acreage than speclfled in the deed. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 65-79 ; Dec. Dig. 
§ 38.*] 

McDovvell, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of West Virginia, at PhiHppi. 

Ejectment by Christian Seybold against Henry G. Davis and others. 
Judgment for plaintifif, and défendants bring error. Affirmed. 

This is an action of ejectment. The plaintift's in error were the défend- 
ants below and will be hereafter referred to as the défendants, and the de- 
fendant In error (plaintiff below) will be referred to as the plalntifC. The 
plaintifC to show title introduced the following: 

(1) Patent, dated January 1, 1853, from commonvvealth of Virginia to Wil- 
liam L. Vanzandt, granting a tract containlng 1,000 acres, described by metes 
and bounds, lying on the waters of Burgoo and Leatherwood creeks, in Ran- 
dolph county. 

(2) Quitclaim deed, dated January 19, 1855, from William L. Vanzandt to 
Solomon W. Jewett, conveying the saine 1.000-acre tract, described as lying 
in Randolph county. 

(3) Deed, dated September 24, 1861, from Solomon W. Jewett to James 
C. Burnett, conveying ail of the grantor's right, title, Interest, and clalm 
in and to 500 acres of land in Kaudolpli county, Virginia, "it being the west 
half of one thousand acres deeded to me in 1854 by Wm. Vansatt of the clty 
of New York, 21 (E. 1) adjoining ôOO acres whieh recently deed to be from 
p. t. Woleha and Is on Bergoo and Leatherwood creeks the tract is equally 
divided by a Une running at right angles to the south boundary line across 
the tract to the north line thereof, for a full description see deed of convey- 
ance on the records of Beverly, Randolph county, Virginia." 

(4) Deed, dated January 5, 1867, from James C. Burnett to Jérôme Brown, 
conveying "that certain pièce or parcel of land lying and being in the county 
of Randolph, in the state of Virginia, being the west half of that certain 
tract of land formerly owned by W. S. Vanzandt." Then follows what is 
intended as a copy of the metes and bounds as found in the patent to Van- 
zandt. 

'For other cases see same topic & § nïïmber In Dec. & Am. Digs. 1907 to date, & Rep'r indexes 
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(5) Deed, dated August 12,- 1872, from Jérôme B. Brown to Thomas Me- 
Cullough, conveymg the same west half of tlie 1,000-acre tract as in the last 
deed above. 

(6) Deed, dated July 28, 1873, from Thomas McOullough et ux. to Elizabeth 
Aultmân, conveying "the following described premises, situate in the county 
of Randolph and state of West Virginia, and Icnown as that certain pièce 
or parcel of land lying and being the west half of that certain tract of laud, 
formerly owned by W. S. Vanzandt." 

Then follows what is intended for a copy of the description of the 1,000 
acres as glven In the patent to Vanzandt. 

(7) Deed, dated February 26, 1894, from Elizabeth Aultman and Josiah 
Aultman her husband, of Ohio, to Christian Seybold (In considération of 
$1,500) conveying "the following described premises situated In the countii 
of Randolph and state of West Virginia, and known as being 500 acres of 
land to be surveyed ofC the north side of that certain pièce or parcel of land, 
lying and being the west half of that certain tract of land formerly owned 
by W. S. Vanzandt." Then follows what is intended for a copy of the calls 
of the Vanzandt patent. "Containing one thousand acres ; the said flve hun- 
dred (500) acres to be surveyed off that portion of the above tract which yet 
remains to me, and possibly some less than one thousand (1,000) acres. And 
said above tract of 1,000 acres is further described as being the same as con- 
veyed to me by Thomas McOullough by warranty deed of the date of July 
28, 1873. * * * " 

(8) Deed, dated December 13, 1899, from Josiah Aultman (husband) and 
Nora Aultman (daughter), of Ohio, only heir of Elizabeth Aultman, deceased, 
to Christian Seybold, of Pennsylvania, conveying (in considération of $400) 
"ail of the balance of that original tract of land which was conveyed by the 
state of Virginia to Wm. L. Vanzandt and described as follows": (Hère 
follows what is intended as a copy of the calls in the Vanzandt patent) con- 
taining one thousand acres, "and which was conveyed by William L. Van- 
zandt to Solomon W. Jewett by deed dated January nlneteenth, 1855, and re- 
corded in Deed Book No. 20, page 192, and by Solomon W. Jewett to James 
0. Burnett by deeds dated September 24, A. D. 1861, and recorded in Deed 
Boolc A, page 309, and by James C. Burnett to Jérôme B. Brown and recorded 
In Deed Book B, page 324, and by Jérôme B. Brown to Thomas McOullough, 
by deed dated August 12th, A. D. 1872 and recorded in Deed Book D, page 
504, and by Thomas McOullough to Elizabeth Aultman by deed dated July 
28, A. D. 1873, and recorded in Deed Book D, page 787, and now by thèse 
présents the heirs of Elizabeth Aultman, deceased, do now convey the bal- 
ance of the above mentioned tract containing two hundred acres, more or 
less, lying on the upper or east side of the original tract, subject to ail légal 
highways. The above tract of land is situated in Randolph county, and Web- 
ster county, West Virginia, on the waters of Burgoo, a branch of the Elk 
river." 

After a great amount of testimony had been introduced, the trial court 
struck ont the défendants' évidence and directed a Verdict for the plaintiff 
for the western half of the original Vanzandt 1,000-acre tract, the dividing 
line being laid down according to the deed from Jewett to Burnett hereto- 
fore mentioned. Exception was duly taken, and this action is, inter alla, as- 
signed as error. Judgment was entered in accordance wlth the verdict, from 
which judgment a writ of error was sued out to this court. 

E. A. Bowers and George E. Price ( Price, Smith, Spilman & Clay, 
on the briefs), for plaintiffs in error. 

W. E. R. Byrne and W. B. Maxwell (E. E. Maxwell, on the brief), 
for défendant in error. 

Before PRITCHARD, Circuit Judge, and McDOWELE and 
SMITH, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
[1] The points involved in this controversy are intricate, involving as 
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they do many important questions relating to vvhat may be properly 
termed land law. It is well settled that in suits of this character, 
where it is sought to recover land, the plaintiff must recover upon the 
strength of his own title and cannot rely upon the weakness of his 
adversary's title. As appears from the statement of facts, the plaintiff, 
beginning with a grant from the state (known as the Vanzandt pat- 
ent), ofifered a complète chain of title covering the land in controversy 
and Connecting his title with the Vanzandt grant. 

There are a number of assignments of error which may be epito- 
mized as follows : 

(1) That a certified copy of the deed of Solomon W. Jewett to 
James C. Burnett was incompétent as évidence, in that it was not 
under the officiai seal of the notary public before whom the grantor 
ackHovifledged the exécution of the same, and that this deed was voidi 
because the original had not been properly acknowledged, and there- 
fore the recordation thereof irregular. 

(2) That copies of the eight surveys, purporting to be certified 
copies of the original surveys of lands from the records of Randolph 
county, W. Va. — not embracing the land in controversy — but for the 
purpose of locating and describing the land in controversy, were intro- 
duced over the objection of the défendants. 

(3) That the court erred in excluding the défendants' évidence. 

(4) That the court erred in submitting to the jury plaintiff 's instruc- 
tion No. 1. 

(5) That the court erred in refusing to set aside the verdict of the 
jury, and also that the court erred in entering judgment in favor of 
the plaintiff. 

[2] We will first consider the point as to whether the deed from 
Solomon W. Jewett to James C. Burnett was properly admitted in évi- 
dence in the trial court. It appears that the seal of the notary public 
who took the acknowledgment of the grantor does not appear upon the 
attested copy which was offered in évidence, and it is insisted by the 
défendants that it is essential that this seal should appear upon such 
copy. 

This question bas been passed upon in many instances by the courts 
of varions states, with the resuit that in a large majority of cases it 
has been held that, where a certified copy of a deed is offered in évi- 
dence, and it appears from an inspection of the same that the officiai 
seal of the officer had been affixed to the original writing, the courts 
will admit such attested copy as évidence in the case. Some of the 
courts hâve even gone so far as to hold that it is not necessary for 
the recording officer to place the seal upon his record. However, in 
this instance it does appear, as we hâve stated, that the certificate of the 
officiai who certified this copy recites the fact that the seal was at- 
tached to the original. 

The requirement that deeds acknowledged before a notary public 
or any officiai having a seal should be attested by attaching the seal 
of such officiai is a wise provision, inasmuch as the use of such seal 
imports the verity of the document in question, and thus prevents to 
a great extent the use of forged instruments as évidence in the trial 
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of a case. If it affirmatively appeared that the original deed did not 
contait! the seal of the notary before whom the acknowledgnient was 
taken, then, under the gênerai rule, a certified copy of such document 
could not be offered in évidence because the certificate of the officiai 
certifying the same would necessarily disclose a defect in the original. 
But where the certified copy contained, among other things, the state- 
ment of the recording officer to the effect that the original document 
was acknowledged before a notary public and — as in this instance — 
his seal was ^ttached thereto, it is presumed that a seal was attached 
to the original document, notwithstanding the fact that the recording 
officer failed to copy the same in his certificate accompanying the at- 
tested copy. In the case of Jones v. Martin, 16 Cal. 165, the court, in 
referring to this question, said : 

"We think the court erred in excluding the deed in this case. Talte the 
transoript ail together, and we think it showg sufficlently that the seal of 
the notary was affixed to the instrument. The certificate asserts that the 
notary affixed his seal to it, and the words 'no seal,' In brackets in the 
margln, do not iniply that there was no seal afflxed, but are a mère note 
of the recorder of the place of the notarial seal, which he had probably no 
means of copying, nor was it necessary that he should tran scribe it." 

In the case of Addis et al. v. Graham et al, 88 Mo. 197, the first 
syllabus is in the following language: 

"Where in the record copy of a deed offered in évidence the statement of 
the officer taking the acknowledgment that he affixed his seal appears in 
the body of his certificate, the presumption arises that his seal was attached 
thereto, although no written scroU or seal was copied into the record by 
the officer recording the deed." 

In the case of Witt v. Harlan, 66 Tex. 660, 2 S. W. 41, Chief Jus- 
tice Willie, in disposing of this question, said : 

"It was not essentlal to the admission in évidence of the record copy of 
the deed from Ringo to Barnes that anything should appear in the copy to 
represent the seal required to accompany the certificate of acknowledgment. 
This was settled in Ballard v. Perry, 28 Tex. 347, and is not now an open 
question." 

This rule is sustained by the following authorities : Colvin v. Land 
Company, 23 Neb. 75, 36 N. W. 361, 8 Am. St. Rep. 114; Norfleet 
V. Russell, 64 Mo. 176; Thorn v. Mayer, 12 Mise. Rep. 487, 33 N. Y. 
Supp. 664; Kelly v. McBlain, 42 Kan. 764, 22 Pac. 994. 

We hâve carefuUy considered the West Virginia authorities relied 
upon by counsel for the défendants, and we are of opinion that they 
do not apply to the case at bar. Therefore we are of opinion that the 
ruling of the court below in admitting this évidence was proper. 

[3] It is also insisted by counsel for the défendants that the court 
below erred in permitting the deed from James C. Burnett to Jérôme 
B. Brown to be introduced in évidence on the ground that the ac- 
knowledgment thereof was taken by a deputy instead of the clerk 
himself. It appears from the acknowledgment that the same was taken 
on January 5, 1867, in the state of Nevada, by D. W. Hastings, deputy 
of E. B. Dickenson, clerk, and it further appears from the certificate 
of the judge of the Eighth judicial district that the said Hastings was 
the deputy of Dickenson and that his acts were entitled to fuU faith 
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and crédit as such deputy. Section 2279 of the General Statutes of 
Nevada (1885), Act Feb. 19, 1864 (St. 1864, p. 143), provides as fol- 
lows: 

"AU prosecutlng attorneys, county reeorders, clerks of the several district 
courts, county clerks, sheriffs, assessors, coUectors of taxes, and constables, 
are hereby authorized to appoint deputies, who shall hâve powér to transaet 
ail officiai business pertalning to said offlcers, to the same extent as thelr 
prlncipals." 

By référence to chapter 7, § 11, of the Code of West Virginia 1868, 
Acts of 1863, c. 14, § 1, the following provision will be found: 

"The clerk of any court, with the consent of such court, or of the judçe 
or judges thereof, in vacation may appoint any person his deputy. A sherifC, 
recorder, or surveyor of lands, with the consent of the circuit court of the 
county, or the judge thereof in vacation, may appoint any person his deputy. 
An assessor may appoint a deputy with the consent of the board of super- 
vlsors of the county ; or, if there be no such board, with the consent of the 
Judge of the circuit. Such consent shall in each case be entered of record, 
ïhe deputy during his contlnuance in office, may discharge any of the dutles 
of his principal ; and, any default or niisfeasance in office of the deputy shall 
be deemed a breach of the condition of the officiai bond of the principal." 

It is but fair to assume that where an acknowledgment as to the 
exécution of a deed is taken in another state and signed by the prin- 
cipal officer by his deputy, said deputy was acting under the authority 
conferred upon him by his appointment ; and that he was authorized 
by the law of that state to take such acknowledgment. A deputy thus 
appointed becomes a public officer, and it would work great hardship if 
it were net the policy of the law to uphold certificates of this character. 
Objections of this kind are highly technical and should not be coun- 
tenanced unless it clearly appears that such certificates are not sup- 
ported by any fair inference to be drawn from the facts and circum- 
stances surrounding the transaction. It will be seen from the West 
Virginia statute, which we hâve just quoted, that a dieputy during his 
continuance in office by virtue of his appointment is entitled to dis- 
charge any of the duties of his principal, and this provision is identi- 
cal with the provision contained in the Nevada statute which we hâve 
also quoted. 

By the Acts of the Législature of West Virginia, passed June 26, 
1863 (c. 1, § 1, p. 3, Acts of 1863), it was provided: 

"The recorder of every county shall hâve the same powera and perform the 
same duties, in relation to receiving acknowledgment or proof of, admittlng 
to record, recordlng, listing and certifyiug deeds, contracts, powers of at- 
tomey, wUls, inventories and other wrltings; and docketing judgments and 
decrees and bonds and recognlzances having the force of judgments, and 
recordlng lis pendons and attachments ; and the issuing of marriage licenses, 
as the clerk of the court of such county had or was liable to perform, under 
the laws of Virginia, in force within the limits of this state, on the nine 
teenth day of June, eighteen hundred and sixty-three." 

By the Code of Virginia of 1860, c. 121, § 3, p. 569, it was provided 
that : 

"Such court or clerk shall also admit any such wrltlng to record as to any 
person whose name is aigned thereto, upon a certiflcate of his acknowledg- 
ment before a justice or notary public of the United States, wrltten or an- 
nexed to the same to the following effect, to wit: 'County (or corporation) of 
to wit; I a justice of the peace (or notary public) for the 
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county (or, corporation) aforesald, lu the state (or territory or district) of 

, do eertify that E. F. (or E. F. and G. H., etc.), whose name (or names) 

is (or are) signed to the writing abov© (or lièreto annexed), bearing date of 

the day of , has (or hâve) acknowledged the same bef ore me in 

my said county (or corporation) aforesaid.' " 

Thus it will be seen that the statute of West Virginia, at the time 
the deed in question was executed, did not require that the clerk of a 
foreign court should eertify the acknowledgment of a grantor under 
his officiai seal. While we do not deem it necessary to rely upon this 
provision of the West Virginia statute, nevertheless it should be con- 
sidered in connection with the other f acts and circumstances. 

[4] The next question relates to the introduction of the eight cer- 
tified copies of surveys of land five of which join the land in contro- 
versy in this action. This évidence was admitted over the objection 
of the défendants. It was ofïered for the purpose of describing and 
locating the land claimed by the plaintiff and describing and limiting 
the tracts of land claimed by the défendants so as to give the jury a 
definite idea as to the exact tracts of land which the défendants 
claimed by possession under color of title. An examination of the de- 
fendants' title deed from Hutton and others to J. B. Walker and oth- 
ers shows that the title intended to be conveyed was composed of 
eight specifically named tracts, and, irtasmuch as the défendants re- 
lied upon possession of the land in controversy under color of title, 
it became highly important to locate each of thèse eight tracts. In 
this connection it should be borne in mind that the eight tracts are 
described by separate and distinct metes and bounds as conveying the 
number of acres called fof iii each tract. Therefore this évidence was 
ofïered for the purpose of showing the true location of the respective 
tracts upon the map. It is insisted by the plaintiff that the Jacob Con- 
rad 770-acre survey, the William A. Snyder l,0(30-acre survey, the J. 
P. K. Hughart 1,000-acre survey, the J. P. K. Hughart and William 
A. Snyder 3,033-acre survey, and the H. C. Moore 690-acre survey 
ail adjoin the Vanzandt tract and thereby form a complète boundary 
of the land m controversy, and the record shows that none of said five 
parcels of land lap upon or in any way interfère with the land in con- 
troversy and that the lines of said several surveys cal! for those 
of the lands in controversy. 

The défendants relying upon possession under color of title, it there- 
by became important to show the exact location of each of the tracts 
claimed by the défendants in order that the court might détermine 
as to where the défendants had been in possession of the tracts to 
which we hâve referred, and, further, as to whether any of the land 
in controversy was included within such tracts as may hâve been in 
the adverse possession of défendants under color of title. It clearly 
appears that the location of thèse separate tracts, although contiguous,. 
does not in any wise interfère with the boundary of land claimed by 
the plaintiff. It appears from the évidence of Survéyor Wilson, who 
made the officiai plat, that he indicated thereon the several tracts or 
parcels of land as shown by the attested copies of the eight surveys 
in question. The défendants, by their witness Yaeger, a practical sur- 
véyor, show that he had made a survey of the oatside boundary of the 
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10,012-acre tract, and that the eight parcels of land had been correctly 
located upon the plat by surveyor Wilson, and that thèse were the 
eight parcels that constituted the entire boundary to which défendants 
claimed title. 

Under the circumstances, we think that the ruling of the lower court 
in admitting this évidence was eminently proper. 

The contention of counsel for the défendants that the land in con- 
troversy was forfeited to the state of West Virginia for nonpayment 
of taxes, and that, by virtue of such forfeiture, the title to this tract 
passed to another, has been caref ully considered ; but, after a careful 
examination of the record, we are of the opinion that such conten- 
tion is without merit. 

[5] We will now consider the question as to whether the défend- 
ants, at the commencement of this action, had been in possession of 
any portion of this land under color of title — that is, such possession 
as would give them a perfect title to the lands in controversy, under 
the West Virginia statute. The statute of West Virginia relating 
to this question is in the following language : 

"No person shall make an entry on, or briiig an action to recover, any 
land, but within ten years after the time at which the rlght to make such 
entry or to brlng such action shall hâve first acerued to himself or to some 
person througU whom he claims." 

The syllabus in the case of Gore v. Faupel, 24 W. Va. 238, thus 
States the law as to what is required to constitute possession under 
color of title: 

"To constitute such a possession, as will bar the title of the légal owner 
to land, it inust be adverse, actual, visible, and exclusive, eontinuous, and 
under a claim or color of title. If any one of thèse eonstituents is wanting, 
the possession will not effect a bar of the légal title." 

Judge Snyder, speaking for the court in this case, said : 

"It niust be (1) hostile or adverse, (2) actual, and (3) visible, notorious, and 
exclusive, (4) continuons and under a claim or color of title." 

Judge Snyder, speaking further, said: 

"To make out a title by adverse possession, as a gênerai rule, the title 
must be adverse in its inception. What is the extent of his possession is to 
l)e determined by the limits of his title or color of title. He must show that 
such adverse possession has been coutinued, consécutive, and unbroken for the 
statutory i)eriod. The moment the premises beeome vacant, that moment the 
owner, by reason of his légal title, will be regarded in the constructive posses- 
sion, and the adverse possession of the wrongdoer at an end. The principal 
office of a claim or color of title is to deflne the boundaries and describe the 
extent of the adverse holding. The question of what is color of title is a niat- 
ter of law, and, when the facts exhibiting the title are shown, the court must 
détermine whether they amount to color of title. It has been asserted that 
a deed, void on its face or disclosing facts which show that the person from 
whom it Is acquired had no title, cannot form the basis of an adverse pos- 
session. Moore v. Brown, 11 How. 414 [13 L. Ed. 751]; Simmons v. Lane, 
25 Ga. 178 ; Marsh v. Welr, 21 ïex. 97." 

Notwithstanding the fact that each of the eight tracts in question, 
as we hâve stated, are fully described in the respective conveyances, 
it appears that Col. Elihu Hutton et al. on the 27th day of July, 1888, 
execiîted a deed to J. B. Walker et al., the boundary lines of which 
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include the Vanzandt tract as well as the eight tracts, and this descrip- 
tion is contained in the subséquent deeds in the chain of title up to and 
including the one to défendants. Notwithstanding this effort to in- 
clude the Vanzandt tract as being within the boundary of the eight 
tracts, it is significant that the deed of July 27, 1888, and those sub- 
séquent thereto, purporting to convey the 10,012-acre boundary, care- 
fully statÊ in each instance that this boundary is made up of the eight 
surveys alone, and nowhere is any mention made of the fact that the 
1,000-acre Vanzandt tract is included within this boundary. If they 
had intended to set up a bona fide claim of title to the Vanzandt tract, 
it would hâve been an easy matter to hâve described it as being the 
ninth tract with as much accuracy as were the other tracts within said 
boundary. Leases were given, buts erected on some of the surveys, 
and tenants placed therein with the obvions purpose of acquiring title 
by possession. It appears, however, that when the plaintifï became 
acquainted with the fact that a tenant had been placed upon his land 
that he at once instituted this suit. 

The court below, in passing upon the évidence as to défendants' 
title, held that possession on any of the other tracts or surveys, so far 
as the 1,000-acre Vanzandt tract was concerned, was not "open, con- 
tinuons, adverse, notorious, nor exclusive," and that inasmuch as there 
was no évidence to show that the défendants had had open, continu- 
ous, adverse, notorious, or exclusive possession of any portion of the 
land in controversy for 10 years next preceding the commencement of 
this action, that, as a matter of law, the défendants had not acquired 
a légal title to the lands in controversy by possession. 

There is nothing contained in the description of either of tlie eight 
tracts of land claimed by the défendants,' nor in the deed of July 27, 
1888, and others executed subséquent thereto, to show that the de- 
fendants claimed any land within that boundary save the eight tracts 
that were specifically described. Therefore, if one had gone to the 
office of the recorder of deeds, he could hâve found nothing to indi- 
cate that any one (except the plaintiff and his cotenant) claimed the 
Vanzandt tract. Therefore important links necessary to constitute 
title by possession are wanting. As was stated in the case of Core v. 
Faupel, supra : 

"The principal office of a claim or color of title Is to define the boundaries 
and describe the extent of the adverse holding." 

We hâve examined the record with a great deal of care and fail 
to find any évidence to show that the défendants had had actual pos- 
seBsion of any part of the 1,000-acre tract for the statutory period pre- 
scribed by the laws of the state of West Virginia. 

Some confusion has arisen in this case owing to the fact that the 
officiai plat shows that there is located on the southern end thereof 
what is supposed to be a 300-acre tract designated as the Huling tract. 
There is no légal évidence in this case to show that Huling has or ever 
had title to the 300 acres as located. As to why this tract was located 
upon the map we are unable to say, inasmuch as no deed or record 
of any kind was introduced at the trial purporting- to show the ovt- 
standing title to this tract in Huling or any one else. It was also in- 
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sîsted that the plaintiff at one timé did not claim the 300-acre tract. 
There is évidence in the record to show that when the plaintiff, Sey- 
bold, went upon the premises, Yaeger, a witness for the défendants, in- 
formed him that Huling owned 300 acres of that land, and it may be 
true that Seybold by his conduct at that time gave the impression that 
he did not own this particular tract. 

It is well to remember, however, that Yaeger was at that time act- 
ing as agent on behalf of the défendants, and, being a surveyor, one 
can easily understand how the plaintiff, who was not acquainted with 
the locality or at ail versed in the technicalities relating to the convey- 
ance of land, might hâve been misled) into believing that Huling had 
a bona fide claim to the 300 acres as pointed out by Yaeger. However, 
in each count of the déclaration it is sought to recover the "west half" 
of the tract, and nowhere in the pleadings does it appear nor is it 
shown in the évidence that the plaintiff in any wise recognized the ex- 
istence of title in any one for the 300 acres in question. It can hardly 
be contended, under the circumstances, that any statement the plain- 
tiff may hâve made as to this 300-acre tract would estop him forever 
from claiming title to the lands which he owned by virtue of his deed 
from Mrs. Aultman. To contend otherwise would be unreasonable, 
and we know of no principle by which such a proposition could be 
maintained. 

[6, 7] It is also contended by counsel for the défendants that the 
deed from Mrs. Aultman to Seybold is void for want of certainty of 
description. In this instance it appears that the patent to Vanzandt 
fixed minutely the boundary of the 1,000-acre tract. So also does 
Vanzandt's deed to Jewett. The deed from Jewett to Burnett refers to 
the conveyance of Vanzandt to him of the 1,000 acres and conveys by 
every intendment one-half of this tract "to be divided equally by a 
line running at right angles to the south boundary line, across the tract 
to the north line thereof" ; Burnett to hâve the west half. The déter- 
mination of the location of this straight line across the tract from its 
south line, which later line is shown by the map to be a single straight 
line, to its north line so as to divide the tract into equal parts, ap- 
pears to hâve been easy of accomplishment, inasmuch as Surveyor 
Wilson did not bave the slightest difficulty in so locating it. Burnett, 
in his deed to Brown, conveys this "west half," and Brown conveys 
it to McCullough, and McCullough conveys it to Mrs. Aultman. How- 
ever, it is insisted that Mrs. Aultman, in her deed of conveyance to 
Seybold, conveys "premises situate in the county of Randolph, state 
of West Virginia, and known as being five hundred acres of land sur- 
veyed off the north side of that certain pièce or parcel of land lying 
and being the west half of that certain tract of land formerly owned 
by W. B. Vanzandt." It is argued that the intention of the parties was 
"that the portion of the entire Vanzandt tract sold was to contain 500 
acres and was to be laid off at the north end of the entire tract." We 
are at a loss to know upon what ground such an assumption can be 
based in view of the terms of this deed. First, it is contrary to the 
principle of law that every grantor in a deed will be assumed to con- 
vey that part of a tract of land to which he has title, and not that which 
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he did not own, and upon the theory that his deed is to be construed 
strongest against him and in favor of his grantee so that no fraud 
may be perpetrated by him. It is a well-settled principle of law that, 
if the terms of a deed are ambiguous or uncertain in dtescribing the 
land conveyed, the courts will look back to prior deeds in the chain 
of title to secure the true description of the land. 

Applying this rule, if we look back to the deed from McCullough 
to Mrs. Aultman, we will find that Mrs. Aultman's interest in said 
land consistedi of a certain portion of the 1,000 acre Vanzandt tract. 
Therefore it necessarily follows that the land she owned, at the time 
of her conveyance to Seybold, was that portion of this tract of land to 
which she had acquired title from McCullough. Thus we hâve no 
difficulty in ascertaining what portion of land passed to Seybold in 
this conveyance, notwithstanding the f act that there was a misdescrip- 
tion contained in the deed to Seybold. That this is the proper con- 
struction to be placed upon this deed is borne out by the rule announced 
in the case of Bank v. Stuart, 93 Va. 447, 25 S. E. 543, in which the 
court, among other things, said : 

"It is one of the maxlms of the law that a false description does not ren- 
der a deed or other writing Inoperative, if, after rejecting so much of the 
description as is false, there remains a suffi clent description to ascertain with 
légal certainty the subject-matter to ^Yhich the instrument applies. This 
rule of construction is said to be derlved from the civil law. Falsa demon- 
stratio non nocet cum de corpore constat. 2 Minor's Inst. 1003 (4th Ed.) ; 1 
Greenlèaf on Ev. § 301; 2 Taylor on Ev. § 1218; Wootton v. Redd, 53 Va. 
196, 209; Preston & Massey v. Helskell, 73 Va. 48, 59, 60; Broom's Légal 
Maxlms, 629 (7th Ed.). 

"In the case of Loomis v. Jackson, 19 Johns. (N. Y.) 449, a lot was described 
in the deed by a wrong number, yet, being also described by flxed and knovvn 
objects, it was held that the number of the lot might be rejected. 

"In Sharp v. Thompson, 100 111. 447, 39 Am. Rep. 61, the mortgage under 
considération described the several lots conveyed by numbers with the ad- 
ditional clause 'being ail block twenty-flve.' Block 25 did not contain the 
lot mentloned in the deed, but they were in another block. It appearing, 
however, that it was the intention of the mortgagor to mortgage the block 
in which he resided and that he resided in block 25, It was held that block 
25 was, and the lots named were not, subject to the mortgage. 

"In Worthington v. Hylyer, 4 Mass. 196, the description in the deed was 
'ail that my farm of land in Washington on which I now dwell, being lot 
No. seventeen in the front division of lands there, containing one hundred 
acres, with my dwelling house thereon standing, bounding west on the land 
of Joseph Chappel, northerly by a pond, easterly by lot number eighteen 
and southerly by lot number nlneteen, having a hlghway through it.' The 
limits of the lots were correctly described, but the farm on which the grantor 
lived was not No. 17, but a différent parcel of land. The court rejected the 
false description, because the description was suffieiently deflnlte without 
it, and if it were considered an essentlal part of the description the effect 
would render the deed inoperative. Many instances of the application of this 
rule are cited In the text-books and décisions. 2 Minor's Inst. p. 1063 ; 1 
Greenlèaf on Ev. § 301; Broom's Légal Maxims, p. 629; 2 Devlln on Deeds, 
§§ 1016, 1038 ; Wootton v. Redd, 53 Va. 196." 

Applying this rule and rejecting the words "surveyed ofï the north 
side," we hâve almost the identical description contained in the Mc- 
Cullough, Brown, and Burnett deeds ; and, f urther, the contention on 
the part of counsel for the défendants as to the intent of the par- 
ties is flatly contradicted by the terms of the deed itself ; for the deed 
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further states that the land she undertook to convey to Seybold was — 
in the language of the deed — "to be surveyed off that portion of the 
above tract which yet remains to me," and the title to which référ- 
ence is made, being the title which she had acquired f rom McCullough. 
Therefore, construing- the deed from Mrs. Aultman to Seybold in 
connection with the deed from McCullough to Mrs. Aultman, there is 
not the slightest difficulty in ascertaining the intent of the parties or 
the true location of the land in controversy. 

There was a subséquent deed from the heir at law (daughter) of 
Mrs. Aultman and her husband (Josiah Aultman) to Seybold. The 
efïect of this conveyance was to give Seybold title to the west half of 
this tract to which Mrs. Aultman, as above stated, had taken title from 
McCullough ; but we do not think that this deed need be considered as 
at ail necessary to establish the title of the plaintiff. This was clearly 
the opinion of counsel for the plaintiff in the court below. In refer- 
ring to this deed he said: 

"Now, if the court please, we might just as well state frankly to the court 
that that is our contention, and has beeu ail the tliue, anrl is now, that we 
hâve whatever title Mrs. Aultman had in that land. ïhis deed is introduced 
for the piirpose of showing that after her death, if there was any remalnder 
remaining in her, it was conveyed to Mr. Seyliold and whatever title she had 
is his title. We dou't elaim anything but what was vested in Mrs. Aultman." 

The court then stated that it was admissible for descriptive pur- 
poses and as a quitclaim of any title which Mrs. Aultman may hâve 
had. 

[8] However, it is contended that to run by the lines as indicated 
on the officiai plat, the plaintiff would secure judgment for a greater 
number of acres than Mrs. Aultman undertook to convey to him. As 
we hâve said, Mrs. Aultman simply conveyed the interest she had 
in this particular tract of land. It is a matter of common knowledge 
that where lands are surveyed under old patents, like the one in ques- 
tion, the survey not infrequently shows a greater number of acres than 
the amount shown by the patent. This is due to the fact that in the 
earlier days land was not as valuable as now, and surveys at that 
time were not made with as much accuracy as at présent. It should 
also be remembered that, notwithstanding the fact that counsel con- 
tend that the deed from Mrs. Aultman to Seybold was void for want 
of certainty, yet no objection was made to its introduction at the time 
it was offered in évidence. However, if the contention of counsel for 
the défendants be true that the deed from Mrs. Aultman to the plain- 
tiff only conveyed 500 acres, it should be remembered that the deed 
from her husband and daughter, Nora Aultman, undoubtedly con- 
veyed any remaining interest she may bave had in this tract. The 
contention that the plaintiff's deed from Mrs. Aultman is void for 
want of certainty is untenable and cannot be maintained on principle. 
This being true, she certainly owned a one-half interest in the Vanzandt 
tract, and, being the owner of such portion, she had the right to convey 
it to the plaintiff. The fact that this one-half interest contains more 
or less than the number of acres described in her conveyance cannot 
in the slightest degree affect the title of the plaintiff nor her right to 
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convey the same in the first instance. She undertook to convey her 
interest, and by such conveyance any interest she may hâve owned 
passed to the plaintifï, be it great or small. That her interest was 
capable of being located is shown by the fact that the officiai sur- 
veyor had no difficulty in locating the same on the map, as an exami- 
nation of the map prepared and introduced in évidence at the trial in 
the court below will show. 

The plaintiff having shown title to and located the land claimed 
in the déclaration, it necessarily foUows that the court below acted 
properly in granting plaintiff's instruction No. 1, which is in the fol- 
lowing language : 

"The court Instruets tbe jury to flnd for the plaintlfE the possession of, and 
that he has the fee-simple title to, the western half of the tract of land de- 
scribed in the flrst count of hls original and amended déclaration, designated 
on the map of Surveyor EUsworth Wllson hitroduced in évidence, by the red 
and black Unes, and by the figures 1, 2, 3, 4, 5, and 6, which western hait" 
Is designated on sald map by the points marked 1, 2, 3, 4, 7, 8, and 1, and one 
cent damages." 

It appears that this case was fairly and impartially tried in the court 
below, and that the défendants were given ample opportunity to estab- 
,lish the contention that they had acquired title to the locus in quo by 
possession under color of title ; but they f ailed to establish this fact. 
Under the circumstances, we think that the errors assigned are without 
merit and that substantial justice has been had. 

An examination of the authorities relied upon by counsel for the 
défendants as to the varions points at issue discloses the fact that they 
do not apply to the case at bar. 

The judgment of the lower court is therefore affirmed. 

Affirmed. 

McDOWEIvL, District Judge, dissents. 



RODE & HORN v. PHIPPS et al. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 11, 1912.) 

Xo. 2,164. 

1. Bankrtjptcy (§ 461*) — Appeal— Time fob Taking. 

The right of ap})eal under Bankr. Act July 1. 1898, c. 541, | 25a, 30 
Stat. 553 (U. S. Comp. St. 1901, p. 3432), once lost by a f allure to appeal 
wlthin the ten days allowed, cannot be revived by a pétition for a re- 
hearlug. 

[Ed. Note. — For other cases, see Banlcruptcy, Cent. Dig. §§ 920-923; 
Dec. Dig. § 461.*] 

2. Bankrtjptcy (§ 455*) — Appeal— Controveiîsy Arisikg in Bankbuptcy 

Peooeeding. 

A hearlng in a bankruptcy court on a pétition by an adverse claimant 
who asserts delivery by the banl^rupt to hiiu, eoupled with possession, of 
property included in the banlirupt's schedules, as to part of which prop- 
erty claimant allèges ownershlp, and as to ail of which he claims riglit 
of possession, is a oontroversy arlslng in a bankruptcy proceeding ; 
and the tact that the pétition also sets up the claim of tlie petitioner as 

*Por other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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a creditor, as dépendent on the détermination of liis claim to tlie prop- 
erty, and raises questions of priority between him and other creditors, 
does not deprlve tilm of the right to appeal from an adverse décision on 
his elaim of ownership uuder Bankr. Act July 1, 1898, c. 541, § 24a, 30 
Stat. 553 (U. S. Comp. St. 1901, p. 3431). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 916; Dec. 
Dig. § 4.55.*] 

3. Bankkuptcy (§ 449*) — Appellate Pkocekdings— Mode or Review. 

A final order of a court of bankruptcy on the intervening pétition of an 
adverse claimant of property, not distinctly brought on either the law or 
equity side of the court, may be reviewed under Bankr. Act July 1, 1898, 
c. 541, § 24a, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3431), by appeal, even 
though the questions at issue are such as can be eonsidered in a court of 
law. When review is desired only on one or more légal questions arising 
under such proceeding in intervention, writ of error is approprlate for 
the purpose. On appeal, the review may extend to questions of fact, 
while on writ of error only questions of law can be eonsidered. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915 ; Dec. 
Dig. § 449.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

4. Chattel Moetgages (§ 26*) — Validity— Provisions PESiimiNG Other 

Incumbkances. 

A chattel luortgage on lumber which the mortgagor was under contract 
to sell to thlrd parties was not invalidated by provisions pennitting the 
mortgagor to incuinber the saine to the purchasers for a stated suni per 
thousand feet as a first lien for actual advances thereon, and pennitting 
him to ship tlie same to the purchasers on depositing a certain sum per 
thousand for the benefit of the mortgagee. 

[Ed. Note. — For other cases, see Chattel Mortgages, C'eut. Dig. §§ 72, 
73'; Dec. Dig. § 26.*] 

5. Bankrdptct (§ 188*) — Liens— Rigiits of Trustée. 

An adjudication in bankruptcy does not operate as a seizure in favor 
of gênerai creditors as against lienholders, but the trustée takes the 
property subject to whatever liens existed as against the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 2SG-295; 
Dec. Dig. i 188.*] 

6. Bankruptcy (§ 1S8*) — Liens— Unrbcorded CiiArrEi. Mortgage. 

Under Shannou's Code Tenu. § 3664, which provides tbat ail chattel 
mortgages shall be registered "to be valid against the creditors of the 
bargainor or ])urchasers under him for value and without notice," con- 
strued in eonformity to the décisions of the Suprême Court of the state 
relating to statutes afCecting real estate mortgages, a contract giving 
a lien on personalty, uiade in good faith, for value, and good as against 
the mortgagor, altbough not registered, is valid as against his gênerai 
creditors in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 286-295; 
Dec. Dig. § 188.*] 

7. Bankruptcy (§ 172*) — Chattel Mobtgages (§ 225*) — Adverse Claimant 

TO Property — Rights as Against Creditors and Mokigagee. 

A bankrupt had given a mortgage on tinilier and the lumber to be eut 
theretrom, which he had previously contraeted to sell. ïhe mortgage 
provlded that the mortgagor might give a flrst lien on the lumber to the 
purchasers to the amount of $7.50 per thousand for advances made under 
the contract, and that he might ship the same to them on depositing .$2 
per thousand for the mortgagee's beneflt. Prior to the Tiankruptcy, the 
purchasers paid in full for the lumber, and it was delivered to them, 
and some, but not ail, shipped, but the bankrupt did not make the re- 
quired deposit for the mortgagee. Held, that the title of the purchasers 

•Por other ca/ses see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rejj'r Indexes 
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was good as agalnst the gênerai creditors of the bankrupt anfll also as 
àgalnst the mortgagee, except to the extent of the $2 per thousand which 
they wére requlred to pay, having knowledge of the niortgage. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 220; Dec. 
Dig. § 172;» Chattel Mortgages, Cent. Dlg. §§ 469, 470; Dec. Dig. § 225.*] 

In Error to the District Court ' of the United States for the East- 
ern District of Tennessee. 

In the matter of J. Gaines Phipps, bankrupt. From an order of 
the District Court, deciding certain matters in favor of Sam h. King 
and M. W. Dickey, trustée, Rode & Horn bring error. Reversed in 
part. 

Isaac Harr (Harr 8z; Burrow, on the brief), for plaintifïs in error, 
G. J. St. John, for défendants in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
KILLITS, District Judge. 

KNAPPEN, Circuit Judge. Phipps was adjudicated bankrupt on 
his voluntary pétition June 24, 1910. May 26, 1909, Rode & Horn 
had contracted with Phipps for the purchase from the latter of 1,000,- 
000 feet of lumber, to be eut by the latter and piled by him at Hamp- 
ton or Plato, Tenn., on land leased by Phipps to Rode & Horn for 
the purpose. Rode & Horn agreed to advance $7.50 per thousand 
feet on ail lumber when so piled at the places named, and to ship ail 
lumber as sOon as delivered by Phipps to the railroad, completing 
payment therefor within 20 days from invoice, less a déduction of 
2 per cent. Phipps further agreed "to secure the $7.50 paid by mort- 
gage on the lumber." This contract was not recorded under the 
statutes of Tennessee relating to chattel mortgages and liens. July 
31, 1909, Phipps mortgaged to King certain timber and lumber to 
be eut therefrom (including the lumber to be eut for Rode & Horn) 
for $6,000, one half that amount being for money advanced, the 
other half for indorsements to be made by King for Phipps. This 
mortgage was duly filed and recorded. The mortgage expressly 
authorized Phipps to manufacture the timber into lumber, and to 
remove the same to Plato, and there pile it, the mortgage lien to at- 
tach to the lumber so manufaçtured, removed, and piled, but with 
express authority to Phipps to incumljer the lumber so piled to Rode 
& Horn for not exceeding $7.50 per thousand feet, to the extent of 
advancements made to Phipps on the particular lumber incumbered, 
such mortgage to be a first lien upon the lumber, Phipps, however, 
not to ship the same until he had deposited in a bank named, for 
King's benefit, $2 for each thousand feet shipped. After the bank- 
ruptcy. Rode & Horn filed their pétition with the référée, alleging, 
in substance, the delivery by Phipps to them of 283,000 feet of lum- 
ber at Hampton, Tenn., ready for shipment; that petitioners had 
not only advanced $7.50 per thousand upon this lumber, but had 
paid in full its purchase price, and that the lumber belonged to peti- 
tioners and was in their possession ready for shipment, although 
the bankrupt had included it in his schedules as a part of his estate, 

♦For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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and that it should be released to petitioners from the bankruptcy 
receivership ; that Phipps had aiso eut and piled on the millyard at 
Plato about 300,000 feet of lumber on which petitioners had advanced 
$7.50 par thousand feet (except as to about 17,000 feet), and the 
lumber delivered to and taken possession of by petitioners before 
the bankruptcy proceedings; and that Rode &: Horn will owe a bal- 
ance on the contract price when the expense of hauling to Hampton 
has been paid, and that this lumber does not belong to the bankrupt 
estate. The pétition further alleged that shortly before the bank- 
ruptcy petitioners had paid bankrupt $917.52, a portion of which 
completed the payment for the 283,000 feet at Hampton, the remain- 
der to be applied upon the lumber at Plato, and that this payment 
was obtained by fraudulent misrepresentations made by the bank- 
rupt, and, in contemplation of bankruptcy, the check for this pay- 
ment having been directly turned over by the bankrupt to the receiver 
in bankruptcy. The petitioners asked that, unless the lumber shall 
be treated as belonging to them (an order to which effect was asked), 
the payment in question be set aside as to the portion thereof applica- 
ble to the lumber at Plato, and the last-named sum, $634.38, returned 
to petitioners. The pétition further alleged the advancement of con- 
sidérable sums in excess of the $7.50 per thousand provided by the 
contract, and partly on lumber discarded on inspection, which latter 
sum was alleged to be due petitioners. The pétition refers to deeds 
of trust held by King and one Vaughan (apparently referred to in 
the bankrupt's schedules), and dénies that such deeds of trust are 
superior and prior to the rights of Rode & Horn in the lumber, 
and reserves the right to file exceptions to daims thereunder when 
the same shall be presented "by pétition in this cause"; and the péti- 
tion déclares that: 

"Notice is hereby glven that proof of said deeds of trust and of the claims 
and rights of the beneflciaries thereunder is demanded, and each of sald in- 
struments and each of said claims hereby challenged." 

The pétition contained this clause: 

"As to what portion of the other funds or payments shall be held to be 
due petitioners must be determined by the court when the question of peti- 
tioners' ownership of the lumber referred to and petitioners' right to hâve 
returned to them the |900 payment shall be pa.ssed upon. A settlement of 
thèse matters will be neeessary in order to establlsh the exact amount of pe- 
titioners' claim." 

_ King also presented his claim as a prior lien against the lumber by 
virtue of his mortgage. The référée found King had a first lien on 
ail the lumber in question, subject, however, to the lien in favor of 
Rode & Horn to the extent of $7.50 per thousand feet on the particu- 
lar lumber on which they had so advanced; the latter having, as 
between themselves and King, a first lien to that extent, but that 
Rode & Horn stand on an equal footing with gênerai creditors as 
respects said lien for advancements, held that Rode & Horn should 
account to King for $2 per thousand feet on 70,000 feet of lumber 
shipped from Hampton. He also held that the transaction in regard 
to the check for $917.52 was not fraudulent, that the check belongs 
195 F.— 27 
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to the bankrupt's estate, and Rode & Horn not entitled thereto. The 
District Court affirmed the order of the référée. Neither King nor 
the trustée in bankruptcy hâve asked review. 

[f] 1. As to the question of remedy: The case is docketed hère 
as on a writ of error. King contends that this court has no juris- 
diction to review the decree below upon such writ. Plaintiff in error 
asked on the hearing that we treat the review as on appeal, urging 
that such remedy was seasonably applied for, and should hâve been 
allowed. It is clear that appeal under section 25a of the bankrupt 
act was not seasonably applied for, because, while the application 
was inade within 10 days after the déniai of motion for rehearing, 
such motion was not made until more than 10 days after the entry 
of the order complained of, and the right to appeal, once lost, was 
not revived by the pétition for rehearing. Conboy v. First Nat. 
Bank, 203 U. S. 141, 27 Sup. Ct. 50, 51 L. Ed. 128. We hâve no 
power to allow an appeal not taken within the statutory period. The 
application was, however, presented in time for appeal under sec- 
tion 24a. 

[2] As to the right of review under section 24a: It is clear that 
if Rode & Horn had intervened merely for the assertion of their 
right to the lumber in question, and so to secure its possession, or 
merely for the purpose of establishing a claimed lien thereon, a "con- 
troversy" within section 24a would hâve arisen. Hewit v. Berlin 
Machine Works, 194 U. S. 295, 300, 24 Sup. Ct. 690, 48 h. Ed. 986; 
York Mfg. Co. v. Cassell, 201 U. S. 344, 25 Sup. Ct. 481, 50 L. Ed. 
782; Security Warehousing Co. v. Hand, 206 U. S. 415, 27 Sup. Ct. 
720, 51 L. Ed. 1117, 11 Ann. Cas. 789; Coder v. Arts, 213 U. S. 
223, 234, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann., Cas. 1008; Knapp 
V. Milwaukee Trust Co., 216 U. S. 545, 553, 30 Sup. Ct. 412, 54 L. 
Ed. 610 ;_ In re Doran (C. C. A. 6) 154 Fed. 467, 468, 83 C. C. A. 
265. Aside from the claim for advances made on the lumber dis- 
carded on inspection, and the claim for return of money as obtained 
by fraud, the only différence is that they presented their claim of own- 
ership to the lumber in connection with their claim as creditors ( as 
dépendent upoh the détermination of the question of ownership), and 
including questions of priority between themselves and King and 
Vaughan. Do thèse facts distinguish the présent case from those 
last cited; there being upon this review no controversy over the 
claim of plaintiffs in error as gênerai creditors? We are disposed to 
the view that a controversy is presented under section 24a. 

If, however, this is a bankruptcy proceeding, revision may be had 
in matter of law under section 24b, and the review may include the 
rank or priority of the claims (see Barnes v, Pampel, 192 Fed. 525, 
decided by this court January 3, 1912, and cases there cited). Plain- 
tiff in error filed in the court below a pétition entitled therein, but ad- 
dressed to the judges of this court, praying for an appeal and writ 
of error and a "revision in matters of law and of fact." The assign- 
ment qî errors asked that the "same may be reviewed upon appeal 
and writ of error or review." The bond is conditioned for prosecut- 
ing "appeal or pétition for revision." While in the later proceedings 
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the theory of pétition for revision seems to hâve been lost sight of, 
yet, as no order allowing such right of revision is contemplated by 
the statute, we would be justified as treating the case as hère on péti- 
tion for revision under section 24b, as well as on writ of error un- 
der section 24a. It is therefore not very material whether the case 
présents a controversy under section 24a, or a proceeding in bank- 
ruptcy under section 24b. 

[3] Are the questions presented reviewable upon writ of error? 
Review of final orders under section 24a may be had upon writ of 
error or appeal (In re Mueller [C. C. A. 6] 135 Fed. 711, 68 C. C. 
A. 349), depending upon whether the proceeding in the District Court 
was at law or in equity, and with the différence in practice that un- 
der writ of error questions of law only can be considered, while on 
appeal the review may extend to the détermination of questions of 
fact. When the proceeding is at law, writ of error is applicable, al- 
though the form of proceeding is not one recognized at common law. 
Parish v. EHis, 16 Pet. 451, 10 L. Ed. 1028; Loveland on Appellate 
Jurisdiction, §§ 23, 24, and 25. We think that in a proceeding par- 
taking of équitable form, as interventions in the bankruptcy court 
usually do, and as is the case hère (although such form is not dis- 
tinctly or exclusively équitable), appeal is a proper remedy, even 
though the questions at issue are such as can be considered in a court 
of law. But we also think that, when review is desired only on one 
or more légal questions arising under such proceeding in intervention, 
writ of error is appropriate for the purpose. The proceeding hère 
under review was not necessarily équitable in character, but was of 
a composite nature, containing features of both légal and équitable 
cognizance. It was not distinctly brought upon either the law or 
equity side of the court, but was in that respect unclassified, as pro- 
ceedings in the bankruptcy court usually are. Ail questions raised 
(with the possible exception of King's claimed lien of $2 per thou- 
sand feet) are such as could be considered in a court of law under 
appropriate forms of procédure, and so are reviewable under writ of 
error, although appeal would hâve been proper and would hâve fur- 
nished a broader remedy. As to the last-named lien, the question of 
remedy becomes immaterial, in view of the conclusion we reach upon 
the merits. 

As the failure to allow an appeal seems to hâve been purposeful 
on the part of the district judge, and seems to bave been acquiesced 
in by the plaintiffs in error until after the expiration of the six months 
allowed by statute for taking appeal, the case will be treated as hère 
on writ of error. 

[4] 2. The Validity of the Mortgage. We think the District Court 
rightly held the King mortgage not invalid, as giving the mortgagor 
gênerai authority to sell the lumber at his discrétion. Phipps was 
authorized to ship the lumber only under the Rode & Plorn contract. 
The mortage lien was to remain on the lumber so shipped, except as 
permission was given to incumber it to Rode & Horn, as a first lien, 
to the extent of $7.50 per thousand feet for actual advances; but 
even then the lumber was not to be shipped away, nor be "free from 
the lien of this deed of trust," until a sum equaling $2 per thousand 
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should be déposited for King's benefit, in a bank named, for applica- 
tion iipon the mortgage debt. We think it clear that such provision 
had no invalidating effect. 

3. Rode & Horn's Lien. We also think the question of the exist- 
ence, as between King and Rode & Horn, of a Hen to the extent of 
$7.50 per thousand in favor of the latter, for advances actually made 
upon the spécifie lumber, both at Hampton and at Plato, is not open 
to question. Both the référée and the District Judge hâve so found, 
and neither King nor gênerai creditors are complaining. We pass for 
the présent the question whether this lien, as between Rode & Horn 
and gênerai creditors, belonged to the former, or whether it passed 
to the latter, as was held by the court below. 

[5] 4, Did the lien of $7.50 per thousand in favor of Rode & 
Horn belong to them exclusively, or bas it passed to gênerai cred- 
itors? As already said, the existence, as against King, of a prior lien 
(to the extent of $7.50 per thousand) upon the lumber, in favor of 
Rode & Horn, is not open. As between the bankrupt and Rode & 
Horn, we think it clear that under the terms of the contract, and by 
virtue of the possession of the lumber given Rode & Horn, their 
lien for advances was good. And this lien was equally good as 
against gênerai creditors, unless the latter, by virtue of the recording 
statutes, had, before bankruptcy occurred, acquired a lien superior to 
that of Rode & Horn. This is so because, under the statute, when 
bankruptcy occurred, the latter did not operate as a seizure in favor 
of gênerai creditors, and the trustée thus took the property subject 
to whatever liens existed thereon as against the bankrupt. York Mfg. 
Co. V. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782 ; Beiser 
V. Western German Bank (C. C. A. 6) 167 Fed. 486, 93 C. C. A. 122; 
In re Huxoll, 193 Fed. 851, decided by this court February 13, 1912. 

[6] The Tennessee statute (Shannon's Code, § 3664) provides that: 

"AU mortgages and trusts of personalty shall be in writing, and proved 
and registered as hereinafter provlded, to be valid against tbe creditors of 
the bai'gainor, or purchasers under Mm for value and witbout notice." 

The District Judge was of opinion that, under this statute, "gênerai 
creditors, although not armed with process, must be treated as 'cred- 
itors of the bargainor' within the meaning of the statute, and that 
hence, even if the original contract be regarded in equity as équiva- 
lent to a mortgage, yet being unregistered, it confers upon Rode & 
Horn no priority over gênerai creditors, and therefore is not a lien 
against the bankrupt's estate." If the construction so put upon the 
Tennessee statute is the correct one, the conclusion reached was right, 
and in determining this question we must adopt the construction as 
accepted by the highest court of Tennessee. Thompson v. Fairbanks, 
196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577; York Mfg. Co. v. 
Cassell, 20L U. S. 344, 26 Sup. Ct. 481, 50 D. Ed. 782; In re Doran 
(C. C. A. 6) 154 Fed. 467, 471, 83 C. C. A. 265; In re Huxoll, su- 
pra. Expressions are to be found in several of the Tennessee dé- 
cisions to the gênerai effect that an unregistered mortgage is void as 
to creditors. There are several décisions recognizing the invalidity 
of an unregistered mortgage as against exécution and attaching cred- 
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itors. See Bryant v. Bank, 107 Tenn. 560, 564, 64 S. W. 895; White- 
side V. Walker, 58 S. W. 1107. It has also been held that registra- 
tion of a gênerai assignment is necessary to render it effectuai against 
attaching creditors (see Lookout Bank v. Noe, 86 Tenn. 21, 29, 5 
S. W. 433 ; Douglas v. Bank, 97 Tenn. 133, 36 S. W. 874), also that 
an unregistered agreement will not prevail against creditors who hâve 
acquired a lien upon land (Kinsey v. McDearmon, 5 Cold. [Tenn.] 
392) ; and it has been held that there is no distinction as to the cred- 
itors protected between those with and those without actual notice 
of the mortgage (Coward v. Culver, 12 Heisk. [Tenn.] 540). _ But 
we are cited to no décisions, and we know of none, expressly inter- 
preting the statute in question as protecting gênerai creditors; that 
is to say, those not armed with process or not having fastened upon 
the property. The court below cited Henderson v. McGhee, 6 Heisk. 
(Tenn.) 55, in support of its construction of the Tennessee statute. 
In our opinion this case is not in point. The sections there under 
considération related only to the estâtes of insolvent deceased per- 
sons (being what are now Nos. 4065 and 4072 of Shannon's Code), 
which provide for ratable division of insolvent estâtes among cred- 
itors. In fact, however, it has been held in several of the Tennessee 
décisions that, in the settlement of estâtes of insolvent debtors, liens 
fixed in the lifetime of the debtor are given priority of satisfaction 
over gênerai creditors. Gwynne v. Estes, 14 Lea (Tenn.) 662, 672) ; 
Lookout Bank v. Susong, 90 Tenn. 590, 598, 18 S. W. 389. See, also, 
McGuffey v. Johnson, 9 Lea (Tenn.) 555, 559; Barfield v. Cole, 4 
Sneed (Tenn.) 465, 468. On the other hand, in Cowan v. Gill, 11 Lea 
(Tenn.) 674, 680, a statute which is now section 3752 of Shannon's 
Code was under considération. That statute, vi'hich evidently relates 
to deeds of real estate, provides that : 

"Any of said instruments not so proved, or acknowledged and reglstered, 
or noted for registration, shall be null and void as to existing or subséquent 
creditors of, or bona fide purchasers from, ttie maliers without notice." 

Of the statute just quoted, it was there said : 

"In Chester v. Gréer, 5 Humph. S4, it is decided that créditer means a 
judgment creditor ; Judge Turley saying: 'On the part of J. M. & J. S. Green- 
way, who file their bill in behalf of themselves and other creditors of Sam- 
uel G. Chester, it is contended that the deed of trust is void as to them 
for want of registration in proper time, thèse debts having been contracted 
before the registration of the deed. To this it is answered that though by 
the provisions of the 12th section of the Act of 1831, c. 90, ail deeds and 
other instruments mentioned in the last section of the act and not registered 
as therein provided, are void as to existing or subséquent creditors, yet by 
this is meant judgment creditors, and not creditors in pais.' In Birdwell v. 
Gain, 1 Cold. .503, Judge Wright says: 'A purchase, if made or trust taken 
before the judgment existed, does not by reason of the nonregistration of the 
deed become infected with turpitude ; and, if it be afterwards registered be- 
fore other creditors acquired liens upon the property embraced in the deed, 
as to them it takes effect from its date, and they cannot call in question its 
validity.' Our law authorizing the bringlng of suits by creditors without 
judgment, attacking conveyances as made to hinder and delay creditors. does 
not change or in any way afifect the rule established by the cases cited, as 
the law applies as well to registered as to unregistered deeds." 

In Insurance Co. v. Shoemaker, 95 Tenn. 72, 84, 31 S, W. 270, it 
was held that a deed conveying lands from husband to wife is valid 
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and effectuai against his creditors, although its registration has been 
long delayed, if it was made originally in good faith and withheld 
from registration without fraud, and actually registered before cred- 
itors had secured a lien upon the property, citing Chester v. Gréer, 
Birdwell v. Gain, Cowan v. Gill, and Bank v. Walker, 14 Lea (Tenn.) 
299. It will be noticed that the référence to creditors in the statute un- 
der considération in Cowan v. Gill is at least equally broad as that 
f ound in section 3664, with which we are dealing ; and we think we are 
bound to accept this construction as applicable to the last-named sec- 
tion. It follows, in our opinion, that the lien of Rode & Horn for 
$7.50 per thousand advanced is valid as against gênerai creditors. 

5. The Further Rights of Rode & Horn in the Plato Lumber. 
Their claim that they are entitled to this lumber must be overruled. 
Se far as the rights of gênerai creditors are concerned, it would seem 
enough to say that the lumber was never actually delivered by the 
bankrupt to Rode & Horn as their lumber. As to this, the District 
Judge said: 

"There Is no évidence of any prier delivery or of any conduct of tlie par- 
ties whicli would sliow their Intention to nialie delivery and pass title to 
Rode & Horn at any time prior to its being loaded ou the cars ; and I flnd 
no évidence whatever in the record of any delivery of this lumber which 
would operate to pass title to Kode & Horn under the executory contract 
of sale." 

The most that can be claimed is that they had paid the bankrupt 
an amount sufficient to cover this lumber, but this did not necessarily 
pass title to the lumber. As between King and Rode & Horn, we 
think it clear that the latter acquired no interest beyond the lien for 
$7.50 per thousand advanced. King's mortgage was a présent, sub- 
sisting security. It was duly filed. Rode & Horn had notice of it. 
It was not intended to release the mortgage lien except as to sales 
by Phipps actually completed. Except as to actual sales, King's lien 
was merely opened to the extent of allowing Rode & Horn' s lien for 
advances to attach. 

[7] 6. The Further Rights of Rode & Horn in the Hampton Lum- 
ber. Upon the question of Rode & Horn's further rights in the 
Hampton lumber, the latter stands somewhat differently than the 
lumber at Plato, in that the référée found "as a matter of fact that 
Phipps intended to deliver the 283,000 feet at Hampton to Rode Se 
Horn, and did deliver the same." The District Judge did not pass 
upon this question of fact, but treated it as immaterial because of 
King's rights under the trust deed. We think, however, that the 
question was not immaterial. As against gênerai creditors, if the 
referee's finding of facts is to stand, we think the delivery sufficient 
to pass title to Rode & Horn. There is no question that the lumber is 
fuUy paid for. But the question remains whether, as between King 
on the one hand and Rode & Horn on the other, the situation is dif- 
férent. On the one hand is the fact that, as found by the référée, 
King did not know "until the bankruptcy proceeding nor until he gave 
his déposition or testimony that Phipps had been paid in fuU for 
any of the lumber, nor that Rode & Horn had shipped any of it 
away" ; also the fact that the $2 per thousand feet called for in the 
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trust deed had not been paid to King on any of the lumber ; also, that 
the mortgage made this payment a condition précèdent to the right 
to ship away, failure to make the same creating a default in the mort- 
gage, which also gave the right of foreclosure when 75 per cent, of 
the timber should hâve been eut, there being testimony (apparently 
uncontradicted) that at least 75 per cent, of the timber had been eut 
before the bankruptcy proceedings ; also that, as reported by the 
référée, the notes indorsed by King and secured by the trust mort- 
gage were placed in the hands of attorneys for collection previous 
to the bankruptcy proceedings; also that while King knew, as found 
by the référée, when he took his mortgage, of the existence of the 
Rode & Horn contract, the latter parties, according to the same find- 
ing, knew of King's deed of trust previous to what we understand 
to hâve been the actual payment for, and delivery of, the Hampton 
lumber. On the other hand, are the facts, as we understand the rec- 
ord, that, when the Hampton lumber was finally paid for, foreclosure 
of the mortgage had not been begun, nor does it appear that default 
thereunder had been declared or notice given Rode & Horn that their 
right to rely upon the previously existing permission to ship the Rode 
& Horn lumber away (subject to the limitation as to the payment 
of $2 per thousand to King) had been terminated; also, the fact 
that by Phipps' mère failure to pay King the $2 per thousand feet 
the latter had been actually harmed only to the extent of the payment 
so required. In our opinion the mère fact of default should not oper- 
ate to defeat Rode & Horn to the extent that they had actually paid 
for the property which the mortgagor was permitted, by the mort- 
gagee, to sell to them ; nor should the rights of Rode & Horn be ir- 
revocably lost by the mère failure of Phipps to make to King the 
payment of the $2 per thousand. Under the circumstances suggested, 
equity does not require récognition, as against Rode & Horn, of 
King's prior rights in the Hampton lumber, except to the extent of 
the $2 per thousand feet which Phipps should hâve paid to King. 
But equity does seem to require the récognition of the prior rights of 
Rode & Horn except to the extent of King's prior lien of $2 per thou- 
sand feet. In this view of the case, and if, under the circumstances 
so stated, the Hampton lumber was actually delivered to Rode & 
Horn, the latter became entitled to it, not only as against gênerai 
creditors, but against King as well, subject, of course, to the latter's 
lien for $2 per thousand feet. In what we hâve said regarding Rode 
& Horn's rights in the Hampton lumber above the lien for $7.50 per 
thousand feet we hâve assumed that the Hampton lumber was af- 
fected by the provision for sale contained in the mortgage relating 
to the lumber at Plato. It seems to hâve been so treated by both the 
référée and the District Judge, and by counsel in this court, as well 
as by King's exceptions to Rode & Horn's pétition, and we find noth- 
ing in the record opposed to such treatment. The question of deliv- 
ery, as well as the questions ref erred to in this paragraph of the opin- 
ion, relating to Rode & Horn's rights in the Hampton lumber above 
the lien for $7.50 per thousand, should be passed upon by the District 
Court, so far as not already donc. 
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7. The Lumber Shîpped from Hampton. We think Ring entîtied 
to a lien of $2 per thousand ùpon this lumber. 

8. The Item of $634.38. Tn view 6f the referee's fihding of the 
absence of fraud, which finding was affirmed by the District Judge, 
this item was rightly disallowed. 

For the reasons stated, the order of the District Court will be af- 
firmed, except so far as it gave to gênerai creditors the benefit of the 
lien bf $7.50 per thousand for advances made by Rode & Horn upon 
the lumber in question, and except so far as it denied to Rode & Horn 
ownership of the Hampton lumber. As to thèse two excepted mat- 
ters, the order of the District Court is reversed, and the cause re- 
manded for further proceedings not inconsistent' with this opinion. 



In re HOOVEN-OWENS-EBNTSCHLER CO. 

In re NATIONAL OONST. CO. 

(Circuit Court of Appeals, Sixth Circuit. April 11, 1912.) 

No. 2,188. 

Banketjptcy (§ 212*) — Pétition for Réclamation of Peopebtt— Power of 
Court to Impose Equitable Conditions. 

Petitioner sold an englne to a purchaser in Mlchigan, recelvlng part pay- 
ment and retaining title to secure tlie remainder due. Before further 
payœent the purchaser Liecame bankrupt. Under the law of Mlchigan, 
petitioner under its eontract could inaintain replevin for the engine, but 
was also subject to an action by the purchaser to recover the payment 
made, less proper allowance for use and détérioration. Petitioner filed a pé- 
tition in the baukruptcy court for an order direetiug the trustée to pay the 
balance due or to surrender the englne or for "such other and further relief 
in the premises as may seem meet." Hehl, that the court had power in 
the exercise of its équitable jurisdjction so invoked to require petitioner 
as a condition to the retùrn of the engine to repay to the trustée the 
payment received thereon, less a proper déduction for the expense and 
for détérioration, 

[Ed. Note.— -For other cases, see Bankruptcy, Cent. Dig. § 236; Dec. 
Dig. § 212.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eàstern District of Michigan. 

In the matter of the 'National Construction Company, bankrupt. 
On pétition of the Hooven-Owens-Rentschler Company to review an 
order of the District Court. AiSrmed. 

The Hooven-Owens-Eentschler Company, as vendor, sold an engine to the 
National Construction Company for a total purchase price of $1,700, of 
which $560 was paid in cash, and as security for the remainder oî whien 
purchase price, the vendor, by eontract, retained title until payment in full 
should be made. The Construction Compaixy, in turn, proceeaed to install 
the engine as part of tbe complète plant which it was erecting for and selllng 
to a sugar manufacturing company, at Charlevoix, Mich. Pending this érec- 
tion, the Construction Company was adjudicated bankrupt. ïhe vendor of 
the engine deslred to assert its retained title ugainst the Charlevoix Sugar 
Company, and, to that end, it flled a pétition in the bankruptcy court, stating 
that the engine was in the technlcal possession of the trustée in bankruiJtey, 

•For other cases see same toplc & 5 numeek in Dec. & Am. Digs. 1S03 to date, & Rep'r Indexes 
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but in the actual possession of the Charlevoix Siigar Company, and tliat the 
trustée bad refused to consent to tiie return of the engine or to the payment 
of the balance of the purchase ririce, unless he was so directed by the bank- 
ruptey court, and asking an order that the Sugar Company be directed to de- 
liver the engine to petitioner, or tiie petitloner hâve "siieli other and further 
relief in the premises as may seeni meet." Ùpon this pétition, and aftcr hear- 
ing, the court made an order anthorizing the petitioner to repossess the en- 
gine and sell and dispose of It as Its own^ upon the condition that it should 
pay to the trustée the $560 which it had received, less the expense of re- 
possessing and less the détérioration, the amount of such déductions to be 
determined by the référée to whom the pétition was referred. The petitioner 
thereupon retook the engine and sold it to another. Upon proceedings before 
the référée upon the order of référence, he determined that $100 was the 
proper déduction for dépréciation, etc., to be made under the terms of the 
order, and the District Court confirmed this report and directed the peti- 
tioner to pay the bankruptcy trustée the $-i60. The petitioner brings In this 
court its pétition for review under section 24b of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3431J). 

E. W. Snyder (Devine & Snyder, on the brief), for petitioner. 
H. B. Graves, for respondent. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). We 
may well disregard, for the purposes of this opinion, any question 
arising from the fact that the first order imposing the condition was 
made a long time ago, and that petitioner seems to hâve acted under 
that order and derived some beneiit therefrom, and we will treat the 
case as though both orders took effect only at the date of the final 
order, and should be construed together as one. 

The petitioner's complaint is that, under the laws of Michigan, it 
had the absolute légal right to replevin this property, and that the 
bankruptcy court had no power to impose any condition. The prem- 
ise of this complaint may be granted. In Michigan, the vendor in 
such a contract may maintain replevin, and the fact of the payment 
of anything less than the whole of the purchase price would be no 
défense to the replevin suit (Tufts v. D'Arcanbal, 85 Mich. 185, 48 
N. W. 497, 12 L. R. A. 446, 24 Am. St. Rep. 79; Thrilby v. Rainbow, 
93 Mich. 164, 168, 53 N. W. 159) ; and, on the other hand, the vendor 
in such a contract (containing no forfeiture or liquidated damages 
provision tending to cover the subject of payments, use and déprécia- 
tion), who retakes the property and sells it to another, is considered to 
hâve rescinded and is liable to the vendee in an action at law for the 
purchase money payments which he had received, less suitable allow- 
ances for the use of the property, dépréciation, etc. This liability is 
recognized as essentially équitable, and, although it may be enforced 
in an action at law, it doubtless could also be enforced in a proper case 
by a bill for an accounting (Preston v. Whitney, 23 Mich. 260, 267). 
Petitioner, being under this équitable liability to account, came vol- 
untarily into the bankruptcy court, and made the application which 
it did make, expecting to get some benefit therefrom, and its applica- 
tion, under the facts stated and the prayer for gênerai relief, would 
hâve furnished support for a direction that the trustée pay to petitioner 
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the unpaid purchase price and so get the full benefit of the bankrupt's 
sale to the Sugar Company; indeed, this may hâve been petitioner's 
object. 

We find, then, that petitioner, a résident of Ohio, was, if it re- 
scinded the sale, liable to account to the bankruptcy trustée for the 
$560 received, and was subject to be sued at law or in equity in any 
court having personal jurisdiction over petitioner. Under thèse cir- 
cumstancès, petitioner invoked the action of the bankruptcy court in 
the same gênerai subject-matter. Full personal jurisdiction over it 
was thereby acquired, and there was neither lack of jurisdiction nor 
abuse of discrétion in directing, in that very proceeding, that petitioner 
should respond to the trustée for any such îiability which in fact ex- 
isted. 

The strictly légal chàracter of the action which petitioner might 
hâve taken without coming into the bankruptcy court and which it did 
take after thus coming into that court, and the quasi équitable char- 
acter of the condition imposed and the order finally made, are not so 
incônsistierit as to invalidate the latter. We are holding, by opinion 
this day filed, in Rode & Horn v. Phipps, 195 Fed. 414, 114 C. C. A. 
— -, that thèse unclassified proceedings by intervening pétition in the 
bankruptcy court, even though they présent only légal questions, are 
so far équitable in form that équitable remédies are appropriate. 
Much more is this true when the pétition seeks, as this one did, what- 
ever équitable relief the court may think is proper, and when the 
remedy given by way of an imposed condition is of at least quasi 
équitable character. 

The order of the District Court should be afïirmed, with costs. 



MAXWELL et al. y. McDANIELS (two cases). 
' : In re GILIiASPIR. 

(blrcuit Court ofAppeals, Fourth Circuit. March 14, 1912.) 
, : ',' Nos. 1,089, 1,090. 

1. BANKRtrPTGY Ci 3S6*) — Proof of Claims— Amendment. 

A créditer who lias proved a claim against a bankrupt as unsecured 
may, after tbe lapse of a year from the adjudication, amend the proof 
so as to show that it is secured, unless the eircumstances are stich that 
undèr the gênerai rules of law applicable to llke transactions he would 
la other tribunals be estopped. 

[Ed' Note. — For other cases, see Bankruptcy, Cent. Djg. § 523; Dec. 
Dig. § 336.*] 

2. Bankbuptcy (I 312*) — Oeeditors— Estopped to Claim SecûRitt. 

That a créditer of a bankrupt prior to the bankruptcy had commenced 
a suit to set aside a deed as fraudulent does not estop him, on the de- 
terminlng of the suit against himj from clainiiing the benefit of a lien 
resef Ved by such deed for his benefit and that of certain other eredltors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. || 406-500 ; 
Dec. Dlg. § 312.*] ■.'•'.' ■' ■ 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Inâexes 
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Pétition to Revise Proceedings of, and appeal from, the District 
Court of the United States for the Northern District of West Vir- 
ginia, at Philippi, in Banlcruptcy. 

I.n the matter of C. D. Gillaspie, bankrupt. Pétition by Claude W. 
Maxwell, trustée, the Elkins Furniture & Hardware Company, H. J. 
Reedy Company, the Kendall Furniture Company, and the People's 
National Bank of Elkins, as creditors, to review and appeal from an 
order in favor of Kate McDaniels, administratrix of Isaac McDan- 
iels, deceased. Affirmed. 

E. A. Bowers, S. T. Spears, and D. H. Hill Arnold, for petitioners 
and appellants. 

J. P, Scott, A. M. Cunningham, and A. R. Stallings, for respondent 
and appellee. 

Before PRITCHARD, Circuit Judge, and BOYD and ROSE, Dis- 
trict Judges. 

ROSE, District Judge. The same question is brought up both by 
the pétition to review and by appeal. It is narrow. The petitioners 
and appellants are the trustée and certain creditors of C. D. Gillaspie, 
a bankrupt. For convenience they will be referred to briefly as the 
trustée. Gillaspie will be called the bankrupt. 

The appellee and respondent is the administratrix of Isaac McDan- 
iels. She claims that her husband was a secured creditor. She suc- 
ceeds to his rights. She and he will each be described as the cred- 
itor; it not being important to distinguish between them. At and be- 
fore the 12th of May, 1906, the bankrupt and certain other persons 
were engaged in the érection and furnishing of a hôtel at Elkins. At 
the date named $10,000 was borrowed from the creditor for this pur- 
pose. For this sum a promissory note, payable four months after 
date, was given by the bankrupt and indorsed by the other parties. 
Subsequently, on the 15th of August, 1907, the other parties by deed 
conveyed their undivided two-thirds in the hôtel and its furnishings 
to the bankrupt and to Minnie Mae Gillaspie. A part of the consid- 
ération for this deed was the assumption by the grantees therein "of 
ail notes now outstanding executed by the" other parties and the said 
bankrupt "for money borrowed by them used in the construction, pur- 
chase of material, the payment of labor and furniture and fixtures 
of the hôtel." The grantees entered into possession of the property 
conveyed by the deed. On December 5, 1907, the creditor presented 
his bill of complaint against the bankrupt and others in which he said 
that the deed before mentioned had been made in fraud of creditors 
of the bankrupt and his associâtes in the hôtel enterprise. On that 
and other grounds it prayed for the appointment of a receiver of the 
property of the bankrupt. See Maxwell v. McDaniels, 184 Fed. 311, 
106 C. C. A. 453. 

Subsequently, and within four months after the filing of the bill 
of complaint, an involuntary pétition was filed against the bankrupt 
upon which he was on the 3d of April, 1909, adjudicated. It was 
held by this court that the court below had in the equity procepding 
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no Jurisdiction to appoint the receiver or to entertain the bill. It was 
accordingly dismissed. 

The first meeting of the creditors in bankruptcy appears to hâve 
been held Pebruary 7, 1910. At that time the créditer filed his proof 
of claim upon this $10,000 note. The proof was defective, in that 
it does not appear that the promissory note was filed with the claim. 
The affidavit was in the usual form for proof of an tmsecured debt. 
It was not appropriate to a secured claim. It indeed contained the 
statement that the creditor had not, nor had any person for his or- 
der or to his knowledge and belief for his use, "had or received any 
manner of security for said debt whatever." Nevertheless, it appears 
from the certificate of the référée that the creditor by his attorneys 
at the time of filing such proof verbally claimed the same to be a 
secured claim, that there was no objection to it as such, and it was 
at that time so allowed. More than a year afterwards the trustée 
in bankruptcy excepted to its allowance on the ground that it was not 
a claim against the bankrupt individually, but was a debt due by a 
copartnership ; and, secondiy, that it was not a secured claim. There- 
upon the creditor prayed leave to amend the proof to show that the 
claim was secured by the vendor's lien before mentioned reserved in 
the deed to the bankrupt and another of an undivided two-thirds in 
the hotel property. 

[1] We do not understand that the first ground of objection made 
by the trustée is now reHed on. Upon this record it could not be 
sustained. It is, however, earnestly contended that a creditor who 
proves a claim as unsecured may not after the lapse of a year from 
the adjudication amend the proof so as to assert that it is secured; 
that this creditor, at ail events, cannot do so because the original form 
of proof was not the resuit of inadvertence or mistake, but was used 
because the creditor did not wish to rely upon a deed which he was 
then attacking as fraudulent; and that he is now estopped to claim 
under such deed because his attack on it was made with intent to 
hinder and delay the other creditors and accomplished that purpose. 

The authorities relied on by the trustée to sustain his contention 
that a creditor may not after the expiration of the year from the 
adjudication amend the proof of a claim so as to show for the first 
time that it is secured are not in point. In the cases cited by him it 
was sought under the guise of an amendment to make a claim which 
had never before been made, or to offer a claim which had been made 
against one estate as a claim against another. One who bas claimed 
to be a secured or a preferred creditor may after the expiration of the 
year put in the same claim as unsecured. Keppel v. Tiffin Savings 
Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 L. Ed. 790; Page v. Rogers, 
211 y. S. 575, 29 Sup. Ct. 159, 53 L. Ed. 332. 

An amendment changing a claim from a secured or preferred to 
an unsecured claim does not make a new claim. A creditor may waive 
or release his security. If the circumstances are such that under the 
gênerai rules of law applicable to like transactions he would in other 
tribunals be estopped from recalling his waiver or questioning his re- 
lease, he is equally estopped in bankruptcy. Acts relied on as a waiver 
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or a release must either be done with intent to waive or to release 
or else they must be such as might reasonably hâve led, and in point 
of fact did lead, other persons to act to their hurt upon the assumption 
that the waiver or release had been made. There is nothing in the 
record to show that either the trustée or any of the other creditors 
are to-day in any différent position from that which they would hâve 
occupied had the daim been originally proved as a secured one. When 
the creditor first filed the daim in the bankruptcy proceedings, she did 
not intend to waive or release security. At that very time through 
her attorney at law and in fact she gave pubHc, though oral, notice 
that she relied upon it. The référée then allovved it as a secured daim. 
Everything which happened in the bankruptcy proceedings shows that 
the failure to make the proper proof of the daim in the first place was 
a mère mistake and a mistake which hurt no one. 

[2] The case for the trustée must rest upon what the creditor did 
in the equity proceedings. There he alleged that the deed under which 
his représentative now daims was fraudaient and void. His effort to 
hâve it set aside failed. The deed stands. He now bas the same right 
to its benefit as hâve the others secured by it. Nothing in our previous 
décision in Maxwell v. McDaniels, supra, stands in the way of his 
claiming under that deed. Ail that we then held pertinent to the 
présent controversy was that a complainant could not say that a court 
had jurisdiction at his request to déclare a deed voidi solely because 
that deed if valid made him a lien creditor when otherwise he was not. 

Granting ail that has thus far been said, the trustée answers that 
nevertheless the creditor's claim cannot be sustained as a securedi one 
and that it should of right be postponed to those of ail the other un- 
secured creditors. He allèges that the creditor did not institute his 
equity proceeding in good faith but that it was brought as a resuit of 
a conspiracy between him and the bankrupt, thereby to hinder and de- 
lay the creditors of the latter. The filing of the bill of complaint and 
the appointment of receivers under it the trustée says did greatly de- 
lay and hinder the bankrupt's creditors, and put them to much loss 
and expense. There is not a little in the record to suggest that thèse 
allégations may be well founded. We do not find it necessary, how- 
ever, to détermine whether they are or are not made out. We hâve 
had occasion to say in the case of Washington v. Tearney, 194 Fed. 
830, 114 C. C. A. — -, decided at this term, that a court of bankruptcy 
is not a criminal court. It has no power to punish creditors for what 
they did in another court by f orf eiting rights to which in it they would 
otherwise be clearly entitled. If the bill of complaint iîled by the cred- 
itor is a part of a fraudulent scheme and its filing caused loss to other 
creditors, then, if the relation of that loss to the action of the creditor 
is such as to make the creditor liable for it, such liability may be en- 
forced in a direct proceeding in whatever forum has jurisdiction. If 
it has no such relation, then the lack of jurisdiction in other courts to 
give redress cannot be supplied by the court of bankruptcy. 

The action of the court below in permitting the amendment of the 
claim and in holding it to be secured was right, and must be, affirmed. 
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HUFF et al. v. BIDWELL et al. 
(Circuit Court of Appeals, Flftli Circuit. Aprll 9, 1912.) 

No. 2,288. 

Okeditohs' Suit (§ 59*) — Solicitob's Fées— Allowance. 

Where a judgment lien créditer sues lu equity for thé beneflt of him- 
self and ail intervenlng creditors, and pbtalns decree for complainant and 
such creditors, and the defendanfs property condemned and sold to sat- 
isfy debts' exceeds the amount of debts and interest and costs, the com- 
plainant is not entitled to an allowance for hla solicitor's fées out of the 
surplus otherwise payable to the debtor after fuU payment of ail the 
debts and costs. 

[Ed. Note.— For other cases, see Creditors' Suit, Cent. Dig. §§ 218-221 ; 
Dec. Dlg. § 59.*] 

Pardee, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia. 

Creditors' bill by William L,. Bidwell and another against W. A. 
Huff and others. From a decree allowing solicitor's fées, défendants 
appeal. Reversed and remanded. , 

See, aiso, 180 Fed. 374, 103 C. C. A. S20. 

Du Pont Guerry and Thos. S. Felder, for appellants. 
Alexander Akerman and J. E. Hall (Hall & Hall and Akerman & 
Akerman, on the brief), for appellees. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

SHELBY, Circuit Judge. This litigation was begun by a cred- 
itors' bill brought by William L. Bidwell and Franklin E. Woodford 
against W. A. Huff and others. The complainants were judgment 
lien creditors and filed their bill on behalf of themselves and other 
creditors. The facts are more fully stated in a report of a former 
appeal in this case. Huff et al, v. Bidwell et al, 151 Fed. 563, 81 
C. C. A. 43. Numerous creditors, some of them judgment creditors 
and some of them mortgagees, intervened and propounded their 
claims. The property of the défendant Huff was sold by decree of 
the court and the proceeds brought into court. Although it was al- 
leged that the debtor Huff was insolvent, it appears that, pending the 
litigation, his property increased in value, and that the sales hâve 
realized a sum greatly in excess of his debts. It is asserted at the 
bar, and not denied, that the excess in court after paying the costs 
and ail debts, principal and interest, will be more than $10,000. 

The présent controversy relates to a claim for an allowance for 
fées for the solicitors for the complainants. The complainants were 
represented in the litigation by Messrs. Hall & Wimberly, who filed 
in the court below a pétition praying that the court allow them out 
of the fund in court reasonable compensation as solicitors for the 
complainant. After stating the services perf ornied by them, it is aver- 
red in their pétition that a sufficient fund "has been realized, not only 

"or other cases see same topic & | numbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to pay the original complainants, and ail of the creditors who hâve 
intervened in said cause, but to leave a substantial surplus for re- 
spondents." W. A, Huff and his children, who would be entitled to 
the surplus, answered the pétition with gênerai déniais, and with the 
spécial averment that : 

"If any counsel fées are allowable to the petitloners at ail, It is not proper 
that the same should be paid ont of thls overplus, whieh should be returneâ 
to thèse défendants; but if such counsel fées are payable at ail, they should 
be pald by such contribution from the several creditors as to the court may 
seein équitable and just, but in no eveut should the suni be taxed agaiiist the 
fund belonging to thèse défendants, or either of them." 

This pétition was referred to the master in chancery, who reported 
his conclusion "that $10,000 approximately should be allowed the so- 
licitors for complainants," and that the same should be paid out of 
the surplus after paying ail the proved debts, principal and interest. 
The report of the master was affirmed by the Circuit Court, and from 
that decree this appeal is taken. 

The rule is well settled in its application to creditors' suits that, 
where a créditer recovers by suit a fund for the benefit of ail the 
creditors, he is entitled to hâve his solicitor's fées paid out of the 
fund realized or pro rata by the creditors. 

"Having come in and proyed their claims, and obtained the benefit of the 
suit which was Instituted on their behalf, as well as that of the plaintiff, it 
cannot be just that in such a suit — a suit instituted for the benefit of ïil! 
the creditors — one aloue should bear the burden, when others hâve the ben- 
efit." Thompson v. Cooper, 2 Col. G. C. 87, quoted in Trustées v. Greenough, 
105 U. S. 527, at page 533 (26 L. Ed. 1157). 

In creditors' suits, the underlying principle upon which those who 
do not appear as plaintiffs are charged with a proportionate part of 
the solicitors' fées is that the plaintiffs represented, and were suing 
for, the others ; and this agency is generally shown by the appear- 
ance of the other creditors in court propounding their claims ajid 
claiming to share in the resuit of the suit. Lamar v. Hall & Wim- 
berly, 129 Fed. 79, 83, 63 C. C. A. 521 ; Farmers' Loan & Trust Com- 
pany V. Green, 79 Fed. 222, 24 C. C. A. 506; Hand y. Railroad 
Company, 21 S. C. 162. But the plaintiff in this case in no sensé 
represented Huff, the défendant. The suit was not brought for his 
benefit. There was no just reason for seizing more of his property 
than would pay his debts, principal and interest, and the costs of 
suit. The property having been sold for a sum in excess, the pro- 
ceeds necessarily came into court; but it was never the purpose of 
the suit to accompHsh more than the collection of the debts and costs. 
If no creditors had intervened, if the suit had been brought by the 
plaintiffs to enforce and Collect their judgments only, is there any 
known principle upon which Huff could hâve been made responsible 
for the plaintiffs' solicitor's fées? The intervening of the creditors 
may in such cases oblige them to contribute to the payment of the 
fee; but such interventions impose no obligation on the défendant 
who is sued. On principle, it seems to us that this fee cannot be 
added to Huff 's indebtedness. 
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It is seldom that a sufplus is found increditors' suîts, and précé- 
dents in point are therefore scarce. In Stanton v. Hatfîeld, 1 Keen, 
358, which was a.creditors' suit, there -vy as a, surplus; "the assets be- 
ing more than sufficient to pay the debts." The court held that the 
plaintiff was entitled only to his taxed costs out of the assets. And 
in Virginia, where the usual rule prevails that creditors who intervene 
in creditors' suits and dérive a benefit must contribute to the pay- 
ment of the plaintiff 's solicitor's fées, it is expressly held that : 

"This contribution must corne from the creditors. The debtor cannot be 
chargea with it." Ger. Nat. Ins. Go. v. Va. State Ins. Co., 108 Va. 393, 399, 
61 S. E. 870. 

This same view had been previously announced in Roller v. Paul, 
106 Va. 214, 219, 55 S. E. 558, 560, where the court observed, re- 
ferring to the creditors: 

"When their claims were satisfied, they had secured from their debtor's 
property ail that they were entitled to." 

In Bank of Charlottesville v. Manoni, 76 Va. 802, 808, the same 
court said that: 

"If It be proper that the counsel representlng the creditors should hâve an 
allowanee beyond the légal fee for their services, the creditors should pay It." 

The reasons upon which complainants' solicitors found their claim 
do not appear to us to be sound. It is claimed that the litigation was 
of benefitt to Huff, which he stoutly dénies ; but, if it were true, the 
fact that he was incidentally benefited is no reason for charging him 
with the fées of the solicitors who sued him. Conceding that Huff's 
failure to pay his debts caused the litigation, that is no reason for 
charging him with the fées unless he directly or indirectly contracted 
to pay them. The usual rule that each party is to pay his own at- 
torney is the safe rule. 

"When both client and counsel know that tire fées are to be pald by the 
other party, there is danger of abuse." Oelriehs v. Spain, 15 Wall. 211, 231 
(21 L. Ed. 43). 

The claim that the complainant has "created a fund and brought 
it into court" is not controUing on the question presented by this 
record. There existed no reason or légal right lo create at Huff's 
expense a larger fund than enough to pay his debts and the costs. 
If it could hâve been known in advance that the property as adver- 
tised would produce a surplus and it had been capable of a suitable 
division to avoid that resuit, only enough of it should hâve been sold 
to pay the debts and the costs. There would hâve been no authority 
to sell more of it for the purpose of paying the f eés of complainants' 
solicitors. 

In the présent condition of the record, we cannot do more than 
décide the question we hâve discussed. Whether some or ail of the 
creditors are liable to contribute to the payment of the fées of the 
complainants' solicitors is a question that was not considered or de- 
cided by the Circuit Court. The creditors filed no answer to the so- 
licitors' -pétition. The contest was entirely between Huff and others, 
who were entitled to the surplus, and the petitioners. The case was 
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tried as if the creditors had no interest in it, and in fact they did 
not, under the ruling that the fee allowed was to be entirely paid out 
of the surplus belonging to Huff and that no part of it was. to be 
paid by the creditors. 

The decree affirming the report of the master in chancery is re- 
versed, and the case remanded. 

FARDEE, Circuit Judge (dissenting). Huff was insolvent at the 
time the bill was filed August, 1899, and his visible property was so 
incumbered with tax levies and sales on state, county, and city taxes 
in default from 1891, and on assessment for paving liens due to the 
city of Maçon, and was otherwise covered by mortgage and judg- 
ment liens, that no lien créditer had a remedy by exécution nor by 
foreclosure of lien without involving himself with prior or subséquent 
liens; and no ordinary creditor had a plain and direct remedy by 
judgment and exécution. 

After filing the bill, the court against the opposition of Huff ap- 
pointed a receiver of ail Huff's property, and the court thereafter on 
hearing decreed Huff insolvent and ordered a sale of ail his property, 
marshaling the liens thereon and canceling some 13 deeds based on 
tax sales, and the decree on the appeal of Huff was affirmed in this 
court. The exécution of the decree was so opposed by Huff that the 
case was again brought before this court and the proceedings below 
affirmed. 176 Fed. 1022, 100 C. C. A. 666, and see 180 Fed. 374, 
103 C. C. A. 520. In ail the proceedings Bidwell and Woodford acted 
in the capacity of trustées for ail the creditors (ail of whom inter- 
vened during the progress of the suit), and through their solicitors 
managed and conducted the litigation, which resulted in bringing the 
fund into court to the direct advantage of Huff, in that ail his debts 
will be paid and a large surplus left to him. The only benefit the 
creditors can or will receive will be the payment of Huff's just ob- 
ligations, and no more. 

"It Is the gênerai rule of equity that a trustée called upon to discharge any 
duties in the adrninistering of his trust I§ entltled to compensation therefor, 
and included thereln Is a reasonable atlowance for couiisel fées. This is 
constantly enforced In the fédéral courts In the varions railroad foreclosures 
that hâve been and are proceeding therein ; and this irrespective of any state 
législation. The subject was exhaustively considered by Mr. Justice Bradley, 
In the case of Trustées v. Greenough, 10.5 U. S. 527 [26 L. Ed. 1157]. The 
Engllsh and Anierican authorities were fully reviewed, and the power and 
duty of the court to make reasonable allowances (ineluding counsel fées) to 
trustées or others acting in that capacity was atfirnied." Dodge v. Tulleys, 
144 U. S. 451, 457, 12 Sup. Ct. 728, 731 (36 L. Ed. 501). 

And in that case counsel fées were allowed as against the judg- 
ment debtor, défendant in the case, who, like Huff, seems to hâve 
fought the case from start to finish. 

At this time, I do not care to discuss the principles and practice 
involved, or even to review the cases cited in the opinion of the 
court, further than to say that ail allowances made in courts of eq- 
uity to trustées eo nomine and to others acting as such for expenses 
and compensation to counsel in the foreclosure of trust deeds, mort- 
gages, and other liens, or in the prosecution of creditors' bills, are in 
195 F.— 28 



434 195 FEDERAL RBPORTBB 

theory, and in some well-managed cases in practice, at the expense 
of the delinquent nonpaying debtor ; for unless the fund brought into 
court is sufficient to pay ail costs and allowances taxed as costs and 
pay in full the obligations in suit, the obligations are not extinguished, 
and if the proceedings are properly conducted, the unpaid creditors 
under our equity ruie 92 may hâve a deficiency exécution or may 
further proceed at law or in equity to collect the unpaid ba,lance of 
their adjudged claims. 

In my opinion, foUowing the usual practice, an allowance should be 
made from the fund in court for counsel fées to the acting trustées. 



VINCENT Olli CO. T. GTJLF EEFINING CO. OP I.OUISIANA et al. 

(Circuit Court of Appeals, Fifth Circuit. April 2, 1912.) 

No. 2,22S. 

Mines and Minerai-s (§ 81^)-^Indispensable Parties— Peksons Necessary 
TO Complété Détermination. 

An cil Company, whicli is assignée of an undivlded tialf interest in an 
cil lease and is in exclusive possession and operatlng tbe property, is an 
indispensable party to a suit to establisli tbe validity of a prior lease, 
tbe necessary effect of which would be to Invalidate Its owu, and also, 
even if it were not a party, to interfère with its exclusive possession. 

[Ed. Note. — For otber cases, see Mines and Minerais, Cent. Dig. § 211 ; 
Dec. Dig. § SI.»] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Louisiana. 

Suit in equity by the Vincent Oil Company against the Gulf Re- 
fining Company of Louisiana and othérs. Decree of dismissal, and 
complainant appeals. .Affirmed. 

Presley K. Ewihg and Jno. Hamman (Cline, Cline & Bell, Gill & 
Jones, Andrews, Bail & Streetman, and John H. Eâgle, of counsel 
and on the brief), for appellant. 

D. Edward Gréer, Leland H. Moss, and Charles A. McCoy (F. C. 
Proctor, of counsel and on the brief), for appellees. 

Before PARDEE and SHELBY, Circuit JudgÉs, and MAXEY, 
District Judge. 

SHELBY, Circuit Judge. Bill in equity by the Vincent Oil Com- 
pany, a Delawâre cprporation, against the Gulf Refining Company of 
Louisiana, a Louisiana corporation, and others. 

The sole question to be decided is whether or not the Producers' 
Oil Company, a Texas ' corporation, is an indispensable party to the 
suit. The question was raised in the court below by demurrer to 
the bill, which was sustained. Thci question must, of course, be de- 
cided on the facts alleged in the bili and the relief prayed for. 

A. Ji Vincent and associâtes were the owners of 144 acres of land 
situated in Louisiana. On May 5, 1909, they executed and delivered 
to H. T. Staiti an instrument or lease conveying to him ail the oil, 

•ï^or othèr cases Bée eame toplc & 5 nUmbèe in Dec. & Am. Diga. 1907 to date. & RepT Indexe» 
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gas, and minerai in this land, with the exclusive right to drill for 
the oil; the lessors rètaining a one-eighth royalty, and the lessee be- 
ing required to make certain payments by deposit in a named bank. 
The rights of H. T. Staiti under this lease were duly transferred to 
the complainant, the Vincent Oil Company. A. J. Vincent and his as- 
sociâtes, claiming that H. T. Staiti and his transférées had failed to 
make payments in conformity to the terms of the lease, declared the 
same forfeited and annulled, and refused to recognize it as an exist- 
ing contract. Treating the lease to Staiti as void, Vincent and asso- 
ciâtes leased 44 acres of the land to the défendant S. A. Emerson ; 
and on February 8, 1910, for a recited considération of $500, Vin- 
cent and associâtes leased 100 acres of the land embraced in the 
Staiti lease to George W. Hooks. Hooks was by the lease authorized 
to drill for oil ; the lessors to hâve one-eighth of ail oil found. On 
February 16, 1910, Hooks assigned to the défendant the Gulf Re- 
fining Company of Louisiana an undivided one-half interest in the 
lease held by him ; and on May 21, 1910, by a separate instrument, 
he transferred and assigned his remaining undivided one-half interest 
in the said lease of 100 acres to the Producers' Oil Company, a cor- 
poration organized under the laws of the state of Texas. The Pro- 
ducers' Oil Company, with Walter B. Sharp and T. L. Birmingham, 
are in the exclusive possession of the premises covered by said Staiti 
lease, engaged in drilling opérations thereon and extracting oil there- 
from. The main purpose of the bill, as shown by the prayer, is to 
establish and enforce in favor of the complainant the lease to H. T. 
Staiti, and to cancel and annul the subséquent leases, including, of 
course, the lease to George W. Hooks. There is also a prayer for 
an injunction to protect the complainant in the rights conferred by 
the Staiti lease; that is, the right to enter on the land to drill for 
oil, etc. 

It is conceded by the learned counsel for the appellant that the 
Producers' Oil Company would be a proper party, for, in fact, it was 
at first made a party, but was omitted from the amended bill, for 
the reason that H. T. Staiti, the assignor of the complainant, was a 
citizen of Texas, and the Producers' Oil Company being a Texas cor- 
poration, to join it as a défendant would oust the jurisdiction of the 
Circuit Court. Corbin v. County of Black Hawk, 105 U. S. 659, 26 
L,. Ed. 1136. It is contended by the appellant that the Producers' 
Oil Company is not an indispensable party ; that the complainant can 
be granted ail the relief prayed for without materially affecting the 
rights of the Producers' Oil Company; and, if not, that the com- 
plainant is at least entitled to some relief which can be granted within 
the scope and prayer of the bill without affecting the rights of that 
Company. 

Clearly, the complainant is entitled to no relief unless it establishes 
the validity of the lease to Staiti, and therefore the invalidity of the 
later lease to Hooks. To obtain any relief, it must be shown that 
the Staiti lease is valid, that Vincent and associâtes were not jus- 
tified in repudiating it, and that therefore the lease to Hooks, under 
which the Producers' Oil Company claims, is invalid. It is this prop- 
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er construction of the bill that causes the complainant to pray to 
establish by decree the Staiti lease and to annul by decree the Hooks 
lease. 

There are statutory provisions for the omission of parties who can- 
not be found within the district and who do not voluntarily appear, 
and, in cases within the statutes, the omission of such parties does not 
constitute matter of objection to the suit. R. S. U. S., § 737 (U. S. 
Comp. St. 1901, p. 587) ; Judicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1101) § 50. The forty-seventh ruie in equity (29 Sup. Ct. 
xxxi) is founded on this statute, and it indicates by its terms that the 
statute is confined to "persons who might otherwise be deemed nec- 
essary or proper parties." The statute does not enable the court to 
proceed in the absence of indispensable parties. Shields v. Barrow, 
17 How. 130, 15 L,. Ed. 158. In the case last cited, indispensable 
parties are defined to be "persons who not only hâve an interest in 
the controversy, but an interest of such a nature that a final decree 
cannot be made without either afïecting that interest, or leaving the 
controversy in such a condition that its final termination may be 
wholly inconsistent with equity and good conscience." 

The Producers' Oil Company is the owner of an undivided one- 
half interest in 100 acres of the 144 acres of land involved in the 
suit. It is in possession, drilling the land and extracting oil. Its 
claim to it is derived from Hooks, who claimed the same by a lease 
which the bill seeks to cancel. The bill seeks to establish the valid- 
ity of, and to enforce, a lease to Staiti, which, if established as exist- 
ing and valid, makes the lease to Hooks inefïective. Such being the 
relief sought by the bill, can the court proceed to a decree as be- 
tween the Vincent Oil Company and the Gulf Refining Company and 
the other défendants, and do complète and final justice, without af- 
fecting the rights of the Producers' Oil Company? It is not an an- 
swer, but a mère avoidance of this question, to say that the decree 
will not be binding on the Producers' Oil Company; it not being a 
party. This is true as to the omitted party in ail cases involving the 
question discussed hère. The decree sought would interfère with the 
possession of the Producers' Oil Company, which is now exclusive 
of the complainant, and would place the complainant in joint posses- 
sion. It would set up the Staiti lease and cancel the Hooks lease, 
which is the source of the title held by the Producers' Oil Company. 
It is true that the decree would not be binding on the Producers' 
Oil Company, but surely that company should be before the court to 
be heard in a case affecting its possession and the source of its title. 

It bas always been the constant aim and purpose of an equity court 
to do complète justice by deciding and settling the rights of ail per- 
sons interested in the subject of the suit so as to make it safe to the 
parties to obey the orders of the court and to prevent future litiga- 
tion. To attempt to settle the disputes described in the bill without 
the présence of the Producers' Oil Company would not only affect 
its rights and possession, but would leave the controversy itself in 
an unsettled condition — a condition tending to cause further litigation. 
The lease to Hooks might be canceled, but Hooks' sublease to the 
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Producers' Oil Company would remain valid; that is, technically, it 
would not be avoided by the decree. The Producers' Oil Company 
would be left in possession with the right to extract oil, but its co- 
tenant, the Gulf Refining Company, having a like interest derived 
from the same source, would be ousted, and the complainant sub- 
stituted in right and possession. An accounting would be necessary 
between the Producers' Oil Company and the Gulf Refining Company, 
though the title of the latter would be annulled and that of the for- 
mer would remain technically intact. So far as the Producers' Oil 
Company was damaged by the cancellation of the Hooks lease and 
the interférence with its opérations, it would hâve a right of action 
against Hooks ; and Hooks, who is not a party to the bill, would 
hâve a right of action against his lessors, Vincent and associâtes. 
It seems to us clear that no decree doing complète justice between 
the parties could be rendered which would leave the Hooks lease 
valid and in force as to the Producers' Oil Company and void as to 
others claiming under the same lease. 

The principles announced in décisions which are controlling hère 
fully sustain the view that the Producers' Oil Company is an indis- 
pensable party to this suit. California v. Southern Pacific Company, 
157 U. S. 229, 15 Sup. Ct. 591, 39 L. Ed. 683; Minnesota v. North- 
ern Securities Company, 184 U. S. 199, 22 Sup. Ct. 308, 46 L- Ed. 
499; Barney v. Baltimore City, 6 Wall. 280, 18 h. Ed. 825 ; Christian 
v. Atlantic & N. C. Railroad, 133 U. S. 233, 241, 10 Sup. Ct. 260, 33 
L. Ed. 589. 

It is suggested by the appellant that the Producers' Oil Company 
has no interest in 44 acres of the land which was leased to S. A. 
Emerson, who is a party to the bill, and that the Circuit Court un- 
doubtedly had jurisdiction as to that part of the subject of the con- 
troversy. The bill présents a case involving the whole subject of the 
Staiti lease, the whole tract of 144 acres. The question presented 
to the trial court and the question presented hère is whether or not 
the Producers' Oil Company was an indispensable party to the bill 
as framed. We are not called on to décide whether the Producers' 
Oil Company would be an indispensable party to a bill which related 
alone to the 44 acres leased to Emerson. 

We are of the opinion that the Circuit Court ruied correctly in 
holding that the Producers' Oil Company was an indispensable party. 
To make it a party will deprive the Circuit Court of jurisdiction. 
The decree sustaining the demurrer and dismissing the bill without 
préjudice is therefore affirmed. 
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UNITED STATES v. TWENTÏ-FIVB PACKAGES OF PANAMA HATS 

(OASTILLO, Claimant). 

(Circuit Court of Appeals, Second Circuit. Marcli 11, 1912.) 

No. 180. 

CusTOMs DuTiEs (§ 130*) — Violation of Customs Laws— Forfeitubes— False 
Invoice. 

The provision of Customs Administrative Act June 10, 1890, c. 407, § 9, 
26 Stat. 135 (U. S. Comp. St. 1901, p. 1895), as amended by Act Aus- 
5, 1909, c. 6, § 28, 36 Stat. 97 (U. S. Comp. St. Supp. 1909, p. SOS), tbat 
"if any eonsignor, seller, owner, importer, consignée, agent, or other per- 
son or persons, shall enter or introduce, or attempt to enter or intro- 
duce, into the commerce of the United States any imported merchandise 
by means of any fraudulent or false Invoice, alfldavit," etc., sucli mer- 
cbandise sliall be subject to forfeiture, is pénal in cbaracter, and must 
be strictly construed, and is not applicable to goods uutil an entry of 
tlie same bas beeu actually made or attempted. Goods In "gênerai order" 
are not subject to forfeiture because of tlae flling of a false and fraudu- 
lent invoice by the foreign consigner, where it is not chargea that the 
consignée participated in or Uuew of the false invoice, and he has made 
no attempt to enter the goods. 

[Ed. Note.— For other cases, see Customs Dutles, Cent. Dig. §§ 298-315 ; 
Dec. Dig. I 130.*] 

Ward, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Libel by the United States against Twenty-Five Packages of Pan- 
ama Hats; Maximo Castillo, claimant. Judgment for claimant, and 
libelant brings error. Affirmed. 

An order was filed November 24, 1911, sustaining exceptions filed 
by the claimant to the amended libel of information, so far as said 
exceptions relate to the merchandise described in Schedule B and re- 
ferred to in the libel under the gênerai head of "Second Clause of 
Forfeiture." The libel allèges that the said merchandise described 
in Schedule B "is now in gênerai order." As to ail this merchandise 
the libel was finally dismissed and the government sues out a writ of 
error. 

The following is the opinion of Hough, District Judge: 

The libel allèges that the collecter of the port of New York seized certain 
Panama hats which had been "unladen from the steaniship on which [said 
hats] had been brought and imported into, the United States." It further dé- 
clares that sueh seizure was made "after idue opportunlty to enter [said hats] 
and account for the duties tliereon had boen had." It also asserts that said 
hats were "imported into the United States and entered and Introduced into 
the commerce of the United States" from a foreign country by M. Castillo 
& Co., the owner and agent thereof (i. e., of said hats). Thé hats wliose 
history is thus described are said to be forfeited to the United States under 
the provisions of subsection 9 of section 28 of the Tarife Act of 1909, because 
Castillo & Co. were engaged in the business of dealing in Panama hats, and 
imported hats through the collection district of New York, obtaining them 
from "various sellers and consignors * * * in foreign countries, and in 
order to introduce the said [hats] into the commerce of the United States the 
sellers or consignors" prepared and executed in foreign countries false and 

•For other cases eee same toplc & § hcmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fraudulent consular Involces, by reason whereof "sald consignors or sellers 

* * * were knowingly guilty of certain false and fraudulent practices, 

* * • In that they attempted to introduce the said [hatifl into the com- 
merce of the United States upon said false or fraudulent consular invoices." 
The liats aforesaid are and were at the tune of seizure in "gênerai order." 

So far as this case Is concerned, the operative words of subsection 9 are as 
foUows: "If any consigner * * * shall enter or introduce or attempt to 
enter or introduce into the commerce of the United States any imported mer- 
ehandise by means of any fraudulent or false involces * * * or shall be 
guilty of any willful act or omission by means whereof the United States 

* * * may be deprived of the lawful dutles or any portion thereof accru- 
ing upon the merchandjse * * * guch merchandise * * • shall be for- 
felted * * * and such person or persons shall upon conviction be flned 

* * * or be imprlsoned * * * or botb in the discrétion of the court." 
On this libel the inferences most favorable to the libelant are thèse: ïhe 
shlpper of thèse hats executed fraudulent (1. e., undervalued) consular in- 
voices and sent one or more of them to Castillo and also shipped the hats to 
CastlUo. Upon arrivai in New York the goods went to gênerai order, and 
no effort bas been niade to enter them or otherwise talce steps to procur* 
their dellvery to CastlUo or his assignée. The only paper or document relat- 
Ing to thèse hats, of which the collector bas any Personal knowledge, Is the 
retained copy of the consular invoice forwarded to him by the consul In ae- 
cordance wlth law. 

The government's proposition is that by reason of the exécution of the 
fraudulent consular invoice in a foreign country the goods covered by that 
InvoIce became subject to forfeiture the moment tbey had arrived within 
the territorial jurlsdiction of the United States. The llbel does not allège 
that Castillo ever did anytbing elther in the way of preparing or executing* 
said false invoice or of procuring the exécution of the same. It follows that 
the forfeiture of the goods can only be upheld by malntalnin,? that the act 
of executing the false invoice plus the arrivai of the goods in the United 
States is enough to work a forfeiture. 

It is admitted that this Is a uew question, arising from the introduction of 
the words "consiguor" and "seller" into the wording of a statute which has 
been In substantial existence for mauy years. It Is observable that this pénal 
statute lays dowil the same measure for a forfeiture of the goods and for 
the conviction of a person. If any goods are subject to forf.elture, there must 
be some person who Is subject to fine or imprisonnient or both. This requires 
a very strict construction of the provisions of the statute. It also renders 
unnecessary any pursult of the thought that the goods themselves are the 
subject of claim, or are (so to speak) talnted with fraud in such vi'ise as to 
become forfeited to the United States by a proceeding quasi in rem. It must 
be asserted and proved that some person did an act obnoxious to the statute, 
by reason of which the goods concerning whIch he acted became forfeit. This 
amended libel does not allège any such acts agalnst Castillo, but does seek 
to allège them against Castillo's unUnown consignors. 

The question thereupon becomes this : Did the conslgnor, by the act of exe- 
cuting the false invoice and sbipping the goods in pursuanee thereof, elther 
"enter or Introduce or attempt to enter or Introduce" the hats aforesaid "into 
the commerce of the United States." The word "enter" is technical, and It 
seems too clear for argument that no entry or attempted entry of thèse goods 
has ever been made. U. S. v. A Cargo of Sugar, 3 Sawy. 46, Fed. Cas. No. 
14,722. It is to me equally plain that the goods bave not been introduced 
into the commerce of the United States. It Is true that they bave been In- 
troduced into the United States; tbat Is to say, they are within the terri- 
torial jurlsdiction of our country. But that is not enough. See U. S. v. Four 
Bottles (D. C.) 90 Fed. 720. 

Not only must there be an Introduction into the country, but an Introduction 
into the commerce of the country. The prlmary and simplest nieaulng of 
commerce is an interchange of commodities, and it is Impossible tbat goods 
can be introduced into commerce until after they are out of gênerai order. 
If there has been neither entry nor introduction into commerce, nelther has 
there been any attempt at such entry or introduction, at ail events on the 
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part of the consigner, who Is the only person concerning whQse acts tlie libel 
spéaks. 

It is to me conceivable thàt à Wel of seizure nilght be drawn in whiet it 
cditild be set forth that the act of making, exectiting, and deliverlng a false 
constlar Invoice was but one stèp In a concerted attempt to make entry or in- 
troduction — to sbow, Indeed, a conspiracy to def raud the revenue of which 
false invoice making was an overt act. There would be difflcultles in the 
way of doing this, growlng out of tbe limitations of criminal jurisdlction ; 
for it Is plaih to me, as above noted, that, if there be not a criminal act,; 
there can be no forfeited goods. But this is not such a libel, and it is there- 
fore held that the mère exécution of a false invoice, foUowed by the mei'b 
arrivai in this country of the goods covered thereby, is not an entry or in- 
troduction of the goods, nor an attempt either to enter or introduce. 

The exceptions are therefore sustained. 

Henry A. Wise, U. S. Atty., aI^.d Cari E. Whitney, Asst. U. S. 
Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for de- 
fendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The question of practice involved in this 
review need not be considered because the claimant does not press 
the point and unités with the government in asking that the issue be 
determined on its merits. In his brief he says: 

"He would welcome the final détermination of the status of the gênerai 
order goods, which hâve beeu in the government custody for a perlod ap-, 
proachtag two years and necessarily hâve greatly deterlorated in condition." 

There is no dispute upon the évidence, ail the relevant facts are 
before the court and it is for the interest of both parties that the 
question be determined without further delay. 

The contention on the part of the government is that the goods of 
a consignée against whom no charge of wrongdoing is made may be 
forfeited because of the fraud and undervaluation of the consigner, 
before they hâve entered into the commerce of the United States. 
It is not alleged that Castillo, the claimant and consignée, participated 
in or knew of the alleged false invoice. The parties charged with 
making the false and fraudulent invoice in a foreign country are the 
"consignors and sellers." Because of their fraud it is contended that 
the goods may be forfeited the moment they arrive in the United 
States and before they are entered or an attempt to enter them is 
made. 

The statute under which this proceeding is instituted is pénal in 
character and mast be strictly construed. It is necessary for the gov- 
ernment to prove that the goods were entered, or an attempt made 
to enter them, by means of a fraudulent or false invoice, affidavit, 
etc. There is no such proof. They hâve not been entered nor has 
any attempt been made to enter them. 

They were subject to "gênerai order," which the courts hâve de- 
fined as "an order whereby the collector allows the unlading of the 
goods and takes possession of them before entry of them is made by 
the individual owners or consignées." The Egypt (D. C.) 25 Fed. 
320, at page 332. Until entry is actually made or attempted, the stat- 



QUAKER OATS CO. V. GRIOE iil 

«te is inapplicable. The only goods hère concernée! were in "gênerai 
order" and had not been entered when this suit was commenced. 

The condition précèdent to a forfeiture, viz., the entry or the at- 
tempt to enter, did not exist. The merchandise bas never been intro- 
duced "into the commerce of the United States." It is not enough 
that it was brought within the jurisdiction of the United States. No 
presumption of an intent to enter can be predicated of that fact. ït 
may well be that the owner of such merchandise, after holding it in 
"gênerai order" until he can ascertain where the best market can be 
found, intends to ship it to a foreign country. 

The undisputed fact that the merchandise was not entered and that 
no attempt to enter it into the commerce of the United States is suffi- 
cient to justify the dismissal of the libel as to Schedule B. 

The entire case was carefully considered by Judge Hough and noth- 
ing further need be added to his opinion. 

The order is affirmed. 

WARD, Circuit Judge (dissenting). The amendment to the act of 
June 10, 1890, by subdivision 9 of section 28 of the act of August 5, 
1909, was plainly intended to make the customs System more effective. 
It seems to me that no foreign consigner or seller could do more than 
has been done in this case in the way of an attempt to introduce 
goods into the commerce of the United States by means of a fraud- 
ulent invoice. He sold or consigned the goods to a résident of the 
United States and filed with the United States consul at Panama, to 
be forwarded to the collector of customs at New York, invoices in 
which they were deliberately undervalued. This, in my opinion, made 
the goods guilty and subject to forfeiture. If they are still the prop- 
erty of the foreign consigner the penalty seems reasonable. If they 
hâve been paid for by an innocent purchaser, the resuit appears hard, 
but the purpose of the law being to secure the government, I think 
the order should be reversed. 
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(Circuit Court of Appeals, Second Circuit. Mardi 15, 1932.) 

No. 137. 

1. Explosives (§ 7*) — Danqebous Peemises— ï'riiES— Liabilit\ 

Where a grinding inill and éleva tor used for ttie manufacture of mixed 
feed was allowed to becorae unsafe because fllled with dust which would 
explode on the application of a spark or flame, and the owner could in 
the exercise of reasonable eare bave prevented the premlses from becom- 
ing thus unsafe, and an explosion occurred caiising a fire which was 
communicated to the property of an individual, the owner was guilty of 
actionable négligence, though the spark which flred the dust was pro- 
duced by an intruder. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 3; Dec. Dig. 
§ 7.*] 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Explosives (§ 7'^)^— Dangebotis Premises— Fikes— Liabilitt. 

Where there Is a devieé In eommon use and adaptable to the work In 
a grlnding rnlU, whlch a man of ordlnary prudence would adopt to keep 
dust ont of the air, the owner of the mlll must install such a device, and 
failure to do so is actîonable négligence, rendering hlm llable for a loss 
occasloned by an explosion of the dust. 

[Ed. Note. — For other cases, see Explosives, Cent. Dlg. | 3; Dec. Dig. 
§ ^.*] 

3. Explosives (S 7*) — Actions— Verdict— General Verdict. 

Where the jury could flnd under the évidence that an owner of a 
grlnding mill was guUty of actionable négligence in falUng to Install in 
the mlll a device to keep dust out of the air, a gênerai verdict against 
him for loss of property by fire caused by an explosion of the dust was 
warranted, and his llablllty for the loss was suffioiently determined 
whether the, lire that ignited the dust was caused by his négligence in 
allowlng spontaneous combustion to be generated in its stored shives. 

[Eâ. Note. — For other cases, see Explosives, Cent. Dig. § 3; Dec. Dlg. 
§ 7.*] 

4. Explosives (| 7*) — Dangerous Premises— Evidence— Admissibility. 

Where, in an action for the destruction of property by fire caused by 
an explosion of dust in a grlnding mlll, the évidence showed that the 
mlll had been shut down for two weeks, and that the explosion occurred 
the day work was resumed, and that grain in bins, if left undisturbed, 
would grow botter and botter, the testimony of a witness who had worked 
at one of the bins that the grain in the bin got very bot when he was 
there 15 days before the explosion was admissible. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 3 ; Dec. Dig. 

i 7.*] 

5. Trial (§ 84*) — Hypothetical Questions— Objections— Necessity. 

A party who objects to a hypothetical question put to an expert on the 
grouud that some of its assumptlons are not supported by testimony must 
call the attention of the trial court to the assumptlons objected to, so 
that the question may be modified or the mlssing testimony supplied. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 211-218, 220-222 ; 
Dec. Dig. § 84.*] 

6. Evidence (§ 553*) — Opinion Evidence— Hypothetical Questions— As- 

sumption of Facts. 

The testimony of a witness to a fact justifies the inclusion of the fact 
in a hypothetical question, though the jury niay or may not believe the 
witness. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2369-2374; 
Dec. Dig. § 553.*] 

7. Evidence (§ 513*) — Opinion Evidence— Competency. 

An expert on the method of dust removal in grlnding mills who testifled 
that he had devised and install ed In many plants a method of dust re- 
moval, and that the method had operated successfully, and who referred 
to another System devised by another, was properly permitted to ex- 
plain how his System operated to avold an explosion of dust liable to 
generate in mlUs, and whether it was impracticable to use his method in 
a building that was an elevator and grlnding mill combined, and wheth- 
er he knew of more than two other Systems of dust collectors, and wheth- 
er or not the principle was the same in ail Systems, to enable the jury 
to weigh his spécifie statement that his System was adapted to a build- 
ing that was an elevator and grlnding mill combined. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2317, 231S; 
Dec. Dig. § 513.*] 

8. Witnesses (§ 372*) — Cross-Examtnation — Impkachment. 

Where the court ruled that the détails of the matter called for by a 
question on cross-exaniination of a witness as to whether or not he had 

•For other cases see same toplo & $ numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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had trouble with the cross-exainiuing party over a debt he owed him 
should not be gone into, and the witness merely stated that there was 
a little différence between them, the allowauce of the question was not 
erroneous. 

[Ed. Xote.— For other cases, see Witnesses, Cent. Dig. §§ 1192-1199; 
Doc. Dig. § 372.*] 

9. Explosives (§ 7*) — Dan&bbous Pbemises— Explosions— Fires. 

In an action for the destruction of property by tire caused by an ex- 
plosion of dust in a grinding mill, évidence held to support a flnding of 
actionable négligence of the operator of the mill in permitting the col- 
lection of explosive dust. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 3; Dec. Dig. 
§ 7.*] 

10. Appeai, and Eeeor (§ 1068*) — Habmless Erkor— Ekroneous Instruc- 
tions. 

Where, in an action for the destruction of property by tire, the dam- 
ages awarded were less than the aniount which plaintitï proved was the 
actual value of the property, errors in instructions on the subject of ex- 
emplary damages were harmless, though the value of some of the articles 
destroyed was disputed. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 4225- 
4228, 4230 ; Dec. Dig. § 1068.*] 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

Action by Elwyn H. Grice against the Quaiîer Oats Company. 
There was a judgment for plaintiff, and défendant brings error. Af- 
firmed. 

This cause cornes hère upon a wrlt of error to review a judgment entered 
upon the verdict of a jury in favor of défendant in error, who was plain- 
tiff below. The action was brought to recover damages occasioned by the 
destruction by tire of the dwelling house and buildings occupied by plaintiff 
and their contents, alleged to be caused by the négligence of défendant. De- 
fendant for several years before the tire had been operating a plant at Rieh- 
ford, Vt., consisting of a griuding mill and elevator building, with other struc- 
tures ■ connected therewith. This plant was used by défendant for the man- 
ufacture of mixed feed. This manufacture involved the élévation and stor- 
age of whole grain, the grinding of grain, the élévation, storage, and mixing 
of certain finely ground products manufactured elsewhere and shlpped to 
this plant in bulk or in bags. As a resuit of thèse opérations, large quan- 
tifies of dust accumulated in the main building, on the floor, the beams and 
other exposed surfaces above the floor, and wiien the maehinery was running 
the vibration of the building would cause the dust to rise or to slft offl into 
the atmosphère, which became so dense that there "was trouble în looking 
through it." This dust was well known to be a combustible substance, which, 
when diffused and mixed with air, would upon the application of a flame or 
spark, ignite and explode. 

On the afternoon of October 7, 1908, a violent explosion occurred in the 
main building, which was followed by a flre which entirely consumed that 
building, and which was connnunicated to the adjoining buildings of plaiutiff. 
Several lives were lost as a conséquence of the explosion, and no livlng wit- 
ness testified as to seeing a îlame or a spark in the building just prior to 
the explosion ; but the testimony wai-rauts the conclusion, and apparently 
no oue disputes it, that the explosion was caused by the conjunction of the 
inflammable dust and some spark or Ilame. 

•For other cases see same topic & § number in Dec. & Am, Digs. 1M7 to (!afe, & Usp'r Indexes 
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Wm. B. C. Stickney, Rufus E. Brown, and Gaylord F. Ladd, for 
plaintiff in error. 

Warren R. Austin, Max L,. Powell, and John W. Redmond, for 
défendant in error. 

Beiore LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. [1] Although the déclaration avers two grounds 
of négligence — accumulation of inflammable dust and spontaneous 
combustion of some ground grain (shives) which had been allowed 
to remain undisturbed in a bin — the main thing relied on by the 
plaintiff was the dust. This is manifest from his counsel's opening 
address (which has been printed in the record) and from the testi- 
mony. If the jury were satisfied that the cause of the explosion 
was the présence of this dust, and that reasonable care had not been 
taken to remove so much of it as to render the premiges safe, they 
were warranted in finding défendant négligent, even though they were 
not satisfied that the flame was produced by spontaneous combustion. 
If premises are allowed to become unsafe because they are filled 
with dust which would explode on the application of spark or flame, 
and the exercise of reasonable care would hâve prevented the prem- 
ises from becoming thus unsafe, the person whose neglect brought 
about such a dangerous condition would not be excused because the 
actual spark which fired the train was produced by some intruder un- 
dertaking to light his pipe. 

There was abundance of proof that there had never been any real 
effort to get rid of dust accumulations. AU there is on this point is 
the statement of the witness Marsha, that they "used to sweep the 
floor when they were not at work on other work." Ail the other 
places where dust could lodge and be set free by jarring were wholly 
neglected. 

[2] There was testimony from which the jury could reasonably 
conclude that there was more than one system of dust removal which, 
if installed and properly operated, would hâve reduced the volume 
of suspended dust suffîciently to avoid the risk of its exploding in 
the présence of a flame. There is no testimony controverting that 
given by the witness Day; not a suggestion that his system does not 
accomplish ail that he claims for it, nor that there was anything in 
the structure of this particular plant which would make it impracti- 
cable, or even difficult, to introduce such a system. In référence to 
the évidence relating to devices for the allaying and removal of dust, 
the judge charged the jury: 

"If you flnd that there was a known deyice in common use and adaptable 
to the work that was being done iu that building, which a man of ordinary 
prudence would adopt, to keep dust out of the air, then it was the duty of 
the défendant to hâve installed such a device, and the failure to install such 
a device would be négligence on the part of the défendant." 

Défendant excepted to this portion of the charge, but it is so mani- 
festly an accurate statement of the law that it would be a waste of 
time to discuss it. With this instruction as their guide, and upon the 
testimony which this record discloses, it is difficult to conceive how 
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any intelligent jury coiild do otherwise tlian find that défendant was 
négligent in that respect. 

[3] Such a finding would sustain a gênerai verdict against de- 
fendant. It is unnecessary, therefore, to discuss the other branch of 
the case, viz. : 

"Whether the flre that ignited the diist was caused by defendant's négli- 
gence in allowing spontaneous combustion to be generated in its stored 
shives," 

This question was separately submitted for a spécial verdict, and 
was answered in the affirmative. But the jury was told that the de- 
fendant would be liable whether there was négligent spontaneous com- 
bustion or whether there was a négligent accumulation of dust which 
was ignited by a flame or spark which had not been produced by 
any négligence of défendant. It must not be assumed from our 
failure further to discuss the évidence that we assent to the defend- 
ant's contention that there was m.; .sufficient testimony to support the 
jury's verdict on the spécial question. With a gênerai verdict against 
the défendant it is unnecessary to do so. Upon whose suggestion this 
spécial finding was asked for does not appear, nor what purpose it 
was expected to subserve. If it were intended to ascertain whether 
the jury found défendant négligent under both charges or only under 
one, the question should hâve been supplemented with another con- 
cerning the removal of dust. 

[4] The first six assignments of error are waived. The others may 
next be considered. The seventh assigns error because the witness 
Marsha who worked at one of the bins was allowed to testify that 
the grain (or shives) in the bin got very hot when he was there 15 
days before the explosion. It is objected that this was too remote, 
but the évidence was relevant in view of the fact that the plant was 
shut down for want of water for two weeks, and that the explosion 
occurred the very day work was resumed. Moreover, other testi- 
mony tended to show that material such as thèse shives, if left undis- 
turbed, would tend to grow hotter and hotter. 

[5,6] The eighth assignment of error is to a long hypothetical 
question to the witness Bell, an expert on explosives. The question 
was objected to on the ground that "there was no évidence tending 
to show that any such conditions (as the question assumed) existed in 
this plant at or near the time of the explosion." The colloquy be- 
tween court and counsel which followed indicates that the assumed 
conditions then objected to were that the degree of beat assumed 
to be présent in the shives in the bin was the degree testified to by 
the witness who had worked there 15 days before the explosion. 
As we hâve seen, there was évidence in the case tending to show 
that, if shives were left undisturbed in a bin, they would probably 
grow hotter. Counsel in reply to an inquiry of the court further ob- 
jected to the question because it did not appear that the machinery 
was shut down continuously after the date to which the witness tes- 
tified. But there is sufficient évidence to show that the machinery 
was shut down for two weeks because the water supply was eut off. 
Therefore neither of the objections made on the trial are sound. In 
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the brief in this court a further assumption in the hypothetical ques- 
tion is objected to, viz., that the bin was "chuck full of shives and 
so remained for nearly a year." It would be a sufficient answer to 
this objection that it was not raised at the trial. Counsel who ob- 
ject to a hypothetical question which, when printed, is a page and 
a half long (and which undoubtedly contains many assumptions which 
nobody disputes), on the ground that some of its assumptions are not 
supported by the testimony, should call the attention of the trial judge 
to the assumptions they object to, so that the question may be modi- 
fied or the missing testimony supphed. Moreover, one of the wit- 
nesses testified that the bin was 70 feet deep and filled with shives 
for 70 feet; and in response to a question of the court, "How long 
to your knowledge had this been in the bin?" replied, "I had been 
there most a year, and it had been there as long as I had been there." 
The jury might or might not hâve believed this witness, but his 
testimony abundantly justifîed the including of the assumption in a 
hypothetical question. 

[7] Assignments 10, 11, 13, and 14 (assignments 9 and 12 are 
waived) ail deal with questions put to the witness Day, who testi- 
fied as an expert in regard to a method of dust removal which he 
had himself devised and ' installed in many plants where, as he said, 
it had operated successfuUy and also to another System, the "CyT 
clone" devised by some one else. The first question objected to asked 
witness to explain how his System operated so as to avoid the ex- 
plosion of dust that is liable to originate in mills. The second ques- 
tion asked if it was impracticable to use his system in a building that 
was an elevator and grinding mill combined. The third question 
asked if he knew of more than two other Systems of dust coUectors; 
and the f ourth asked whether or not the principle is the same in 
ail Systems — the suction principle. Thèse questions were certainly 
unobjectionable in form. This witness was examined by déposition 
out of court, and we find nothing in his answers to thèse questions 
which was objectionable. He was undoubtedly qualified to testify, 
and it was proper for him to testify concerning the opération of his 
dust collector and of others in use in places where explosive dust 
of this sort is produced whether they were mills, elevators, mixing 
rooms, or a combination of two or more of them. So, too, it was 
proper to state the principle common to ail dust collectors, the Cy- 
clone or others. Such information would be usefui to the jury when 
weighing his spécifie statement that his system was adapted to a plant 
like the one in question. No one was called by défendant to con- 
trovert this last statement, or indeed any other made by this witness. 

[8] The fifteenth assignment of error was to the allowance of a 
question asking a witness whether or not he had trouble with the 
plaintiff over a debt he owed the plaintifif. The ground of objection 
is that, while it is always proper to show that a witness is hostile to 
the party against whom he is testifying, a gênerai inquiry into that 
fact is ail that should be allowed, neither the cause nor the détails 
of the trouble should be shown. Since the trial judge announced that 
v;,stails should not be gone into, and the witness replied merely, 
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"There is a little différence between us I think," this assignment calls 
for no further considération. 

[9] At the close of the entire évidence, the défendant excepted to 
the submission of the case to the jury on the ground that no action- 
able négligence was shown — 

"beciuse • * • condition of air and dust in the elevator on the day of 
the accident was the natural and inévitable resuit of unloading ground feed 
and grain in the usual course of business, and there is no évidence tending 
to show that it could hâve been avoided bj' the exercise of the eare of a pru- 
dent man conducting such a feed mixing business." 

In view of the testimony concerning the conditions of the mill 
and the testimony concerning dust collectors, there was évidence to 
show that the accident could hâve been avoided by the exercise of 
care and prudence. A very full statement of this évidence will be 
found in Barney v. Quaker Oats Co., 82 Atl. 113, Suprême Court of 
Vermont, May Term, 1911 (not yet officially reported), where this 
same explosion was the subject of discussion. This assignment of 
error is unsound. 

What bas been already said disposes of the seventeenth assignment, 
which dépends for its support on the proposition contended for that 
there was no évidence tending to show the existence of known prac- 
tical devices for eliminating dust. 

[10] The eighteenth assignment relates to certain instructions to 
the jury on the subject of exemplary damages. It need not be con- 
sidered, since, if erroneous, it was harmless, because the jury gave 
no exemplary damages. The amount awarded, $2,480.55, was less 
than the amount which plaintiff offered to prove was the actual value 
of the property destroyed. While the value of some of the articles 
destroyed was disputed, it would be straining a point to assume that 
the jury, which gave considerably less than the plaintiff claimed as 
compensatory damages, could hâve awarded anything as punitive dam- 
ages. Theoretically such a thing might be possible, but it is too 
highly improbable to call for the reversai of the judgment. Un- 
doubtedly the jury were satisfied that plaintiff had not proved his 
demand up to the limit and so reduced some of the items and ren- 
dered their verdict accordingly without giving any considération to 
the question of punitive damages. 

The judgment is affirmed. 



DETROIT STEEL COOPERAGE CO. v. SISTERSVILLB BREWING 

00. et al. 

(Circuit Court of Appeals, Fourth Circuit. April 9, 1912.) 

No. 1,081. 

1. FixTuiiEs (§ 7*)— Tanks. 

Steel tanks iustalled in a brewery constitute flxtures where they are 
esseutial to opération of the plant, are eight feet in dlameter, more than 
twelve feet high, possess sufflcient gravity to hold theuiselves in place 

•For otber cases see same toplc & § numebk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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without fastenings, and are removaWe from the building ônly on par- 
tial removal of a brick wall. 

[Ed. Kote.— For other cases, see Fixtures, Cent. Dig. §§ 7-13 ; Dec. Dig. 
§ 7.* 

For other définitions, see Words and Phrases, a'oI. 3, pp. 2831-2S46; 
vol. 8, p. 7664.] 

2. Fixtures (| 20*) — Conditional Sales— Right of Selleb. 

Réservation of title by the seller of steel tanks whlch became fixtures 
in th.e buyer's brewery as security for thç purchase money does not en- 
title the seller to retake the tanks or, hâve a préférence over the lien of 
bondholders for the unpald balance bf the prlce and distribution of the 
proceeds of a sale of the brewery, where the deed of trust securing the 
bonds, not only covered the real estate as it existed when the deed of 
trust was executed, but also provided thàt after-acqulred property should 
be subject to the lien. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dlg. §| 4i^6; Dec. 
Dig. § 20.*1 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Wheeling. 

Bill by the Détroit Steel Cooperage Company against the Sisters- 
ville Brewing Company and others. Decree dismissing the bill, and 
complainant appeals. Affirmed. 

This Is a bill in equity flled by the Détroit Steel Cooperage Company 
against the Sistersville Brewing Company and others in the Circuit Court 
of the United States for the Northern District of West Virginia, in which 
the complainant seeks to be declared the owner and entitled tp take posses- 
sion of 13 chip tanks located in the brewery of the SistersvUle Brewing Com- 
pany, at SistersvUle, W. Va., or to be decreed to bave a préférence in the 
distribution of the assets of the said Brewing Company for $4,531.15, wlth in- 
terest, the unpald purchase money for the said tanks. Upon the bUl, ex- 
hlbits, answer, and replication the case was heard on the 17th day of October, 
1911, and a decree eutered by the Circuit Court dismissing the bill for want 
of equity and adjudglng costs in favor of the défendants. From this decree 
the complainant appealed to this court. The facts are in substance as fol- 
io ws: 

The SistersvUle Brewing Company, one of the appellees, was organized in 
1904 under an act of incorporation passed by the Législature of West Vir- 
ginia. The business of the company was the manufacture and sale of porter, 
aie, and làger béer, and the principal office and manufacturing plant of the 
Company were located at SistersvUle, W. Va. The Company owned a small 
parcel of land on which was erected the building used as its manufacturing 
plant, and in which building were the fixtures, maehiuery, and appliances 
necessary to the purposes of the establishment. In Decetober, 1906, the com- 
pany, under a provision of its charter, set about to make an issue of bonds, 
80 in number, of the par value of $500 each (making an aggregate of $40,000), 
and, to seeure the payment of thèse bonds wlth interest as it accrued, what 
is called a deed of trust In the nature of a mortgage was executed by the com- 
pany to one Sells as trustée, in which deed the company conveyed the tract 
or parcel of land mentioned before with the brewery and buildings, maehin- 
ery, and appliances thereon erected, or to be erected thereon, with appurte- 
nances thereto belonging, or in any way appertainlng, as well as the corporate 
rights and privilèges of said company for use, beneflt, and security as con- 
templated by the deed. This deed was duly recorded In Tyler county, W. Va., 
being the county in which the land and brewery thereon were located, on the 
21st day of February, 1907. ïhe funds derived from the sale of the bonds 
were used in the construction and equlpment of the brewery plant. The 
bonds provided for, and for the payment of whlch the deed of trust above 
referred to was security, were ail issued and were outstanding at the time 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the transaction hérelnafter set out between the Détroit Steel Cooperage 
'Company and the Brewin^ Company. 

On the 8tli of August, 1908, a contract was entered Into between the Brew- 
Ing Company and the Détroit Steel Cooperage Company, Whereby the latter- 
naraed company agreed to furnish to the former and place in the brewery 13 
chip casks or tanks. The terms of the contract (after giving spécifications as 
to number, description, manner of construction, character of workmanship, 
fittings, and fixtures with eaeh tank, period within which dèlivery was to be 
ruade, etc.) were thèse: 

"Conditions. 

"It being expressly agreed and understood that the title and ownership of 
ail the tanks and fixtures covered by this proposai shall remaln in us until 
ail the payments as herein speclfled and any notes and acceptanees that may 
be given on account of any such payments, shall hâve been fully paid ; and, 
in case of default in any of said payments, notes, or acceptances, we shall 
bave the right at our option to take possession of and remove said tanks and 
fixtures. 

"Dèlivery. 

"We agrée to furnish ail of the 13 tanks, together with ail fixtures and 
fittings as herein specified, f. o. b. cars at Sistersville, W. Va., on or before 

the day of , 190 — , provided we are not delayed by accidents, 

strikes, riots, delays of carriers, or other causes beyond our control. 

"Erection. 

"We will furnish the necessary labor and tools to erect in your brewery 
ail of the herein specified tanks and connect the fittings and fixtures thereto 
tn a flrst class and complète manner; also to test ail of the tanks and make 
them perfectly tight under such pressure as before specified, but you are to 
furnish the necessary water or air for testing said tanks wheuever It may be 
needed by our erecting engineer. 

"Openings. 

"You are to provide ail necessary openings In walls and buildings, to 
readily admit the tanks, finished and completed at our factory, so that they 
may be installed In their respective places and positions wlthout belng taken 
apart. 

"Price. 

"The prlce of ail the 13 tanks, together with the fittings and fixtures there- 
to, delivered and erected as herein before specified, Is the sum of five thousimd 
four hundred eighty dollars ($5,480.00). 

"Terms. 

"The payments of the above purchase prlce to be made as follows: $2,000.00 
when ail of the tanks hâve been shipped. $740.00 when erected at brewery 
and tested. $2.740.00 in the form of a promissory note, payable in three 
months from date with 6 per cent, interest per annuni" 

The tanks were made of steel, lined with glass enamel, were about 8 teet- 
in diameter, 12 feet 10 inches high, and had a holding eapacity of about 4,- 
000 gallons each. Their gravity was sufflcient to hold them in place wlth- 
out fastenings. 

In accordance with the terms of this agreement, the Cooperage Company 
furnished the tanks, which were necessary for the purposes of the brewery, 
shipped them to Sistersville, and they were put in place in the brewery, and 
attached to and became a part of the operating machinery of the same. The 
cash payments were made, and notes given for the balance as set out in th* 
contract. This contract was duly registered in Tyler county as required un- 
der the statute laws of West Virginia in .Tanuary, 1909. After the tanks were 
delivered and put in place, as stated. in the brewery, George W. Hartman, 
Bollinger Bros., and others in April, 1909, flled a bill in the Circuit Court of 
the United States for the Northern District of West Virginia against the Sis- 

105 F.— 29 
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tersvUIe Brewing Company and others, alleging that complalnants wer«s the 
holders <iî a majorlty of the bonds Issued by the sald Company; tbat default 
liad been made in payment, and othet acts had been committed by the Com- 
pany which warranted the proceedlng to îoreclose the deed of trust which 
had been executed as securlty for the payment of the bonds. In thls case a 
decrée was made appointtng a receiver, and the property of the Brewlng Com- 
pany, includlng the tanks which were therein as a part of the equlpment and 
macbinery, was sold, and the proceeds are now In the hands of the receiver. 

Charles N. Kimball and George M. Hoffheimer (Orla B. Taylor 
and Walter S. Sugden, on the briefs), for appellant. 
Thomas P, Jacobs (Arien G. Swiger, on the brief), for appellee. 

Before PRITCHARD, Circuit Judge, and BOYD and ROSE, Dis- 
trict Judges. 

BOYD, District Judge (after stating the facts as above). [1] There 
are two questions presented by the record which become necessary 
for us to détermine. The first is whether the tanks referred to are 
rixtures; and the second, if they are held to be fixtures, does the 
réservation of title in the contract between the Cooperage Company 
and the Brewing Company as security for the purchase money entitle 
che vendor to retake the tanks or to hâve a préférence over the lien 
of the bondholders for the unpaid balance of the purchase price 
in the distribution of the proceeds of the sale of the brewery? 

Considering the first question, we are readily of the opinion that 
the tanks were fixtures. They were adapted to the purposes of the 
freehold, were essential to the successful opération of the brewery, 
and were placed within the structure with the intention of making 
them a part of the operating machinery of the plant. The physical 
annexation of . the tanks to the plant was complète, , for they were 
put in place in the brewery and attached to the other machinery used 
in the production of malt liquors. They were carried to the proper 
position in the building through an opening in the wall, which had 
been left for that purpose, and which opening was closed up with 
brick and mortar, and it appears that, in order to remove them from 
the building, it would be necessary to tear this filling away. As will 
be seen, the tanks were made of steel, lined with glass enamel^ were 
about 8 feet in diameter, 12 feet 10 inches high, and had a holding 
capacity of about 4,000 gallons each. Their gravity was sufficient 
to hold them in place without fastenings. 

We think that by the well-settled principles of the la w of fixtures 
in this coiAntry thèse tanks became, and were, a part of the realty. 
Undoubtedly under the law of the state of West Virginia as laid 
down by the Court of Appeals of that state in Patton v. Moore, 
16 W. Va. 428, 27 Am. Rep. 789, the tanks were fixtures, for the 
court says in that case: 

"The true rule in determining what are fixtures in a manufaeturing es- 
tablishment, where the land and buildings are owned by the manufacturer, 
Is that where the machinery is permanent in Its character, and essential to 
the purposes for which the building is occupied, it must be regarded as realty 
and passes with the building; and whatever is essential to the purposes for 
which the building is used wlU be considered as a fixture, although the con- 
nection between them be such that it may be severed without physical or 
lastlng injury to either." 
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However, we will not discuss this proposition further, nor do we 
deem it necessary to cite authorities in support of our view because 
it seems to us toc clear for argument. This question disposed of, 
we come to the second. 

[2] The deed of trust for the security of the bonds, not only 
covered the real estate as it existed at the time of the exécution of 
the deed, but provided, as will be seen from the statement of facts, 
that after-acquired property was also subject to the lien. The Cooper- 
age Company entered into the transaction with the Brewing Com- 
pany for the sale to the latter of the chip tanks, as we gather from 
the record, with both actual and constructive notice of the existence 
of the deed of trust, and with this knowledge furnished the tanks, 
and permitted them to become a part of the freehold. The money 
derived from the sale of the bonds was used, as appears, in the con- 
struction and equipment of the brewery. The principle involved 
hère is discussed at length in the case of Tippett & Wood v. Barham, 
decided by this court, and to be found in 180 Fed. 7^, 103 C. C. A. 
430. The court said in that case: 

"Tliere is a }ine of cases which, with more or less unanimity, holds that 
where a mortgage exists on real estate, and an accession Is subseaiiently made 
of property agreed between vendor and the mortgagor to be treated as per- 
sonalty and a réservation of title until paid for agreed upon between vendor 
and mortgagor purchaser, such accession, if it can be severed from tUe realty 
without injury to the latter or to the value of the security for the mortgage 
debt as It stood before the improvcment was made, will be inipressed with 
the same character as between the vendor and mortgagee as between the 
vendor and mortgagor; in other words, that it does not become real estate, 
and may be removed without invading the rlghts of the mortgagee. * * * 

"Upon the other hand, there are many cases (some of which will hereiu- 
after be referred to) which hold that personal property incorporated into or 
aflixed to real estate in such manner that it woiild be subject to the lien of 
an existing mortgage thereon as between the mortgagor and mortgagee will 
be so subject to the lien of the mortgage, notwithstanding the existence of an 
agreement between the vendor and the mortgagor that it shall retaIn Its 
character as Personal property, unless the mortgagee be also a party to such 
agreement. This is what is generally known as the 'Massachusetts rule,' and 
it has been afflrmed by many other courts of last resort, and particularly by 
the Suprême Court of the United States in several cases hereinafter separate- 
ly referred to. 

"We think this latter doctrine announces the correct principle, especially 
where the application is, as in the présent case, conflned to a case wherein 
the mortgage (containing an after-acaulred property clause) has been drawn 
for the purpose of embraclng the eutire working plant of the corporation, in- 
cluding Its franchises, as in such cases it is usually true that the mortgage i.s 
given at a time when the real estate is but very insuffleient security for the 
debt, and the subséquent accessions are very generally made by the expendi- 
ture of the funds derived by reason of the uegotiation of the bonds secured 
by such a mortgage, and the mortgage is made and received in contemplation 
of such accessions. In such cases the equities of the beneficiaries under the 
mortgage should and must attaeli to such accessions as, under the description 
contained in the mortgage, are included withiu it, unless some higher equity 
or a légal title intervenes." 

In view of our conclusion upon the first question, we think this 
case décisive of the second, and the decree of the Circuit Court is 
therefore affirmed. 

Affirmed. 
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BACKUS et al. v. BROOKS et al. 
(Circuit Court of Appeals, Second Circuit. Mareli 11, 1912.) 

No. 172. 

1. Eqtjitt (§ 148*) — Bill— MuMirARiousNESs. 

A bill in equity whicli states a cause of action In belialf of Individual 
complainants based on the fraudulent conduct of majority stockholders 
toward ttie mlnority, and whicti asserts tlie rlglit of stocl^liolders to fol- 
low corporate property oonveyed in fraud, and whicli states a cause of 
action In favor of a corporation, as coinplainant, for breach of contraet 
by défendant corporation and individual détendants for the purchase of 
articles, is multifarious for misjoinder of causes of action. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 341-367; Dec. 
Dlg. § 148.*] 

2. Corporations (§ 320*) — Fbaudulent Aots of JIajoeity Stockholdeks— 

rights of mlnority stockholders. 

Where majority stockholders secretlj plan to turn over, witttout con- 
sidération, ail the assets of the corporation to another corporation owned 
by them, in which the mlnority stockholders hâve no interest, and the 
plan is carried out, the mlnority stockholders may sue in equity for re- 
lief on the theory of a breach of trust, and that they hâve no adéquate 
remedy at law, though a court of equity may, in view of the circumstanc- 
es, make a money decree, instead of a decree distinctly équitable in form. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1426-1439; 
Dec. Dig. § 320.*] 

3. OospoEATiONS (§ 320*) — Fraudulent Acts of Majoritï Stockholders— 

Actions by Minority Stockholders— Lâches. 

Mlnority stockholders sulng in equity for relief based on the fraudu- 
lent aet of the majority stockholders turning over, without considéra- 
tion, ail the assets of the corporation to another corporation owned by 
them, in which the mlnority stockholders hâve no Interest, are not barred 
by lâches where the delay in sulng was due to their ignorance of the 
fraudulent acts ; and the fact that Innocent persons hâve become stock- 
holders during the delay will not defeat équitable relief, slnce the court 
may protect them. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1426-1439; 
Dec, Dig. § 320.*] 

4. Bqtjity (§ 269*) — Pleadings— Amendments. 

AVhere a bill by a corporation and Individual complainants was de- 
murrable for multifariousness for misjoinder of causes of action, the 
individuals having a right to sue in equity and asking for leave to aœend 
should be permitted to amend their bill, omltting therefrom the corpora- 
tion as a party complainant and its cause of action. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 552-556 ; Dec. Dig. 
§ 269.*] 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Suit by Newton D. Backus and others against George L. Brooks 
and others. From a decree of the Circuit Court (189 Fed. 922) 
sustaining demurrers to the bill of complaint and dismissing the bill, 
complainants appeal. Modified and affirmed, with leave of individual 
complainants to amend. 

Appeal from a decree sustaining demurrers filed by différent défendants to 
a bill of complaint and dismissing such bill. 

•For other cases see same topic & % numbek in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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In the opinion followlng the demurrers will be consldered — In accordance 
with the défendants' contention as stated In tlielr brief — as being based upon 
three contentions: 

(1). "That the blU Is bad for multifariousness." 

(2). "That no cause of action In equity bas been stated agalnst either de- 
fendant for tlie reason that upon some of the branches of the case no 11a- 
billty bas been shown, and npon the others the remedy is adéquate at law." 

(3). "That if the complainants, or any of them. shall be found by the court 
to bave had at one time ground for équitable relief, the riglit bas been lost 
by their lâches." 

Albert McClatchey, for appellants 

Philip W. Russell, for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judge& 

NOYES, Circuit Judge (after stating the facts as above). [1] Is 
the bill bad for multifariousness? 

The cause of action stated in behalf of the individual complainants 
is based upon the fraudulent conduct of majority stockholders toward 
the minority. Rights of stockholders to follow corporate property 
conveyed in fraud are asserted. The cause of action stated in favor 
of the corporation plaintiiï is the breach of a contract to purchase 
certain articles, for which the remedy must be damages. The rights 
of the différent plaintiffs are independent. The individuals assert 
rights as stockholders and the corporation has no stock. The cor- 
poration allèges a breach of contract, and the individuals hâve no 
direct interest in the contract. The trial court properly sustained 
the demurrers upon the ground of multifariousness.^ Whether it 
should then hâve permitted the complainants to amend or properly 
dismissed the bill can best be determined when we hâve ascertained 
whether, with the corporation's cause of action out of the bill, a cause 
remains in favor of the individual complainants. 

[2] Thus we come to the second inquiry: Does the bill show 
liability in equity? 

Turning to the bill we find a mass of relevant and irrelevant allé- 
gations thrown together. Trivial matters are set forth with great 
particularity, and many important matters are stated in gênerai and 
obscure terms. Still, leaving out the verbiage and regarding only the 
allégations which are certain, it seems clear that a cause of action 
is shown where majority stockholders hâve frozen out minority inter- 

1 In our opinion the bill Is not multifarlous on account of roisjoinder of de- 
fendants. The individual défendants are alleged to hâve perpetrated the 
frauds and the défendant corporation to hâve profJted by them. Moreover, 
to grant effective relief, the decree should properly be directed against both 
the individual and the corporation défendants. 

Such considérations should also be borne In mind In considering the re- 
maining grounds of demurrer. It Is not conteuded that the corporation has 
Itself been guilty of the frauds, but It is claimed that it has possession of the 
property which the complainants seek to follow, and the relief prayed for, 
among other things, Is that It shall issue certain of Its shares to the com- 
plainants. That which may be required of it will dépend upon whether and to 
what extent the charges against the Individual défendants are sustained. 
Onsequently we think that the demurrer of the corporation défendant must 
stand or fall with that of the Individual défendants. 
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ests. The défendants, by demurring, admit that tliey were majority 
stockholders in a corporation in which the complainants held minority 
shares. They admit that they formed a plan to turn overj without 
considération, ail the assets of this company to another corporation 
owned by them, in which the complainants should hâve no interest. 
They admit that they carried out their purpose, and left the complain- 
ants with stock in a corporation without property or business. They 
admit that they kept the complainants in ignorance of the scheme, 
and lead them to believe that the original company was doing business 
as usual. They admit that, by various consolidations and transfers, 
the property in which the complainants had been interested passed 
tonew corporations, and ultimately to the défendant company, with- 
out the complainants having any interest therein, and without having 
had any opportunity to participate in the différent transactions. 

There is liability in equity for such acts as the bill states upon the 
part of the individual défendants. Courts of equity hâve no more 
valuable function than to protect minority stockholders from the 
frauds of the majority. When majority stockholders dispose of the 
property of the corporation which they control in such a manner as 
to deprive the minority of their just rights in it, there is a breach of 
trust, and a court of equity is the tribune, and the only tribune, to 
provide an effective remedy. As said by the Circuit Court of Appeals 
for the Eighth Circuit in Jones v. Missouri-Edison Electric Co., 144 
Fed. 765, 771, 75 C. C. A. 631, 637: 

"Any sale of the corporate property to thetoselves, any disposition by tliem 
of the corporation or of its property to deprive the minority holders of their 
just share of it, or to get gain for themselves at the expense of the holders 
of the minority of the stock, beoomes a breach of duty and of trust which 
Invokes plenary relief from a court of chancery." 

See, also, Ërvin v. Oregon Ry., etc., Co. (C. C.) 20 Fed. 577; 
Id. (C. C.) 27 Fed. 625 ; Meeker v. Winthrop Iron Co. (C. C.) 17 
Fed. 48; Goodin v. Cincinnati, etc.. Canal Co., 18 Ohio St. 169, 98 
Am. Dec. 95 ; Pondir v. New York, etc., Rv. Co., 72 Hun, 384, 25 
N. Y. Supp. 560; Hinds v. Fishkill, etc.. Cas Co., 96 App. Div. 14, 
88 N. Y. Supp. 954 (Menier v. Hooper's Telegraph Works, 9 Ch. 
App. Cas. 350, is the leading English case). 

The next inquiry is whether the complainants hâve an adéquate 
remedy at law? 

As we hâve just seen, the rights of minority stockholders are those 
which it is pecuharly the duty of a court of equity to protect. In this 
case it may be that the situation disclosed by the proofs will be such 
that, instead of obtaining spécifie property, a decree will be entered 
for the value of the interest to which the complainant would be en- 
titled in the défendant corporation. Or it may be that a money de- 
cree in some other form will be entered. The fact, however, that 
a court of equity, in view of the circumstances disclosed in a case, 
may make a money decree, instead of those forms of relief distinc- 
tively équitable, is no ground for contending that a bill setting up 
such circumstances is demurrablç upon the ground of adéquate rem- 
edy at law. 
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The lasi inquiry is whether the individual plaîntiffs should be denied 
relief because they hâve been guilty of lâches.^ 

[3] Lâches may be established when the proof is offered, but it 
does not appear upon the face of the bill that the complainants hâve 
been guilty of any unreasonable delay. 

Even if delay did appear, the bill avers that the défendants kept 
the complainants in ignorance of their fraudulent acts. They cannot 
be charged with sleeping on their rights if they did not know that 
which had been donc and the défendants induced their ignorance. 

The further contention that especial regard should be paid to 
the claim of lâches upon the ground that a decree in favor of the 
complainants would work harm to many innocent stockholders of the 
défendant corporation, cannot be regarded as well founded. We 
do not find it averred that innocent parties hâve become stockholders 
in such corporation and, if they hâve, the court can so frame the 
decree as to protect them. 

For thèse reasons, we think that the individual complainants state 
a cause of action entitling them to some measure of équitable relief. 

[4] We return now to the inquiry whether the court below should 
hâve permitted an amendment striking out the corporation complain- 
ant and eliminating the statement of its cause of action. It is not 
disputed that the complainant asked leave to amend in case the de- 
murrers should be sustained upon the ground of multifariousness 
and we think that an appropriate amendment could readily hâve been 
prepared. 

We hesitate to disturb the action of the court below in not per- 
mitting an amendment. An examination of the judge's opinion, how- 
ever, leads us to think that if the question of multifariousness had 
been the only one in the case, he would hâve permitted the amend- 
ment, and that his doubts as to the other grounds of demurrer, es- 
pecially that of lâches, influenced his action; indeed, the demurrers 
are sustained generally. As we do not entertain the same doubts, 
and as we think it préférable that the complainants should hâve an 
opportunity to présent their cause upon amended pleadings rather 
than be required to commence a new suit, we bave concluded to mod- 
ify the decree and remand the cause for further proceedings. 

The decree is so modified as only to sustain the demurrers upon 
the ground of multifariousness, with the right to amend in the man- 
ner indicated within such time as may be prescribed by the court 
below. We think that no costs should be allowed upon this appeal, 
nor required as a condition to amending. 

2 Uaches is not speeiflcally alleged as a ground of demurrer, but for the 
purposes of this opinion it Is considered to be a ground. 
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NEW YORK CENT. & H. R, R. CO. v. BANK OF HOLLY SPRINGS, 

(Circuit Court of Appeals, Fifth Circuit. April 9, 1912.) 

No. 2,305. 

1. ^Gaeeiees (§93*) — BitLs oï Lading— Rights Acqotbed. 

A , corporation engagea, in buyiiig and shipping cotton delivered cotton 
,to a compress compaiiy, whieh issued receipts to the sellers. Ttie re- 
cèipts were attached to eheckison a lisiiik payable to tlie sellers, and the 
bank pald ttie checks, and recclved the receipts as security. The bank 
surrendered receipts for eottou, whiah tlie corporation shipped, and re- 
«elved bills of lading to whieh drafts ciravvn on the corporation were 
attached, and the bank gave the corporation crédit theret'or. The cor- 
poration forged bills of lading, and, on the faith of their valldity, a third 
persoii honored drafts drawn on him by the corporation. Held, that the 
bank had, as against the carrier, the superior right, and the carrier, de- 
livering the cotton to the third person pursuant to the forged bills of lad- 
ing, was liable to it to the amount of its claim against the corporation, 
which had been adjudged a bankrupt. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 356-362; Dec. 
Dig. § 93.*] 

2. Bankruptcy (§ 100*) — ^Adjudication— Parties. 

The court, in a suit between the holder of genuine bills of lading and 
the carrier delivering the jEreight to a holder of forged bills of lading, 
niay not adjudicate any controversy between the shipper, whlch has been 
adjudged a bankrupt, and the holder of the forged bills of lading, not 
parties to the suit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 60, 131, 141- 
144 ; Dec. Dig. § 100.*] 

3. CosTS (§ 172*") — ^Liabihtt— Pbbsons I/Iable. 

Under the gênerai rule, whlch requlres each party to a litigation to 
pay his own counsel fées, the court, in a suit which is in eftect an ac- 
tion for damages for conversion by a carrier of freight, may not require 
the defeated party to pay more than the légal taxable costs. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. §§ 665-68T ; Dec. Dig. 
§ 172.*] 

Appeal f rom the Circuit Court of the United States for the North- 
ern District of Mississippi. 

Suit by the New York Central & Hudson River Railroad Company 
against the Bank of HoUy Springs, in which défendant fîled a cross- 
bill. From a decree for défendant, complainant appeals. Modified 
and affirmed. 

The following statement of the case is taken from the opinion filed 
by Judge Niles : 

Complainant's Mil filed in thls cause allèges that défendant, the Bank of 
HoUy Springs, had heretofore sued the New York Central & Hudson River 
Railroad Company (hereinafter called the Railroad Company) in the circuit 
court of Marshall county. Miss., for the value of 200 baies of cotton, allèged 
to hâve been taken and carried by the Illinois Central Railroad Company 
from HoUy Springs, Miss., to the point at which it was delivered to the com- 
plainant for carriage to New York City, its destination, where it was alleged 
complainant refused to deliver said cotton to the Bank of HoUy Springs 
(hereinafter called the Bank), notvvitbstandlng the Bank presented bills of 
lading covering the said cotton, and demanded dellvery ; that the val\ie of 
the said cotton was $15,000 ; that the Bank was the holder for value, and 
in due course of trade of said bills of lading covering the said cotton. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The bill further allèges that this said suit was renioved from the circuit 
court o( Marshall county on pétition of tlie Rallroad Company upon the 
ground of diverse citizenship to the United States Circuit Court for the West- 
ern Division of the Northern District of Mississippi, on the law side thereof. 

Subse<iuently the hlU in this cause was flled as an original blll to enjoln 
the prosecution of the sald suit at law, and to require the Bank to eome in- 
to this cause, and by cross-bill set up its claijn to the said cotton, in order that 
the Eaiiroad Company might, by answer to such cross-bill, set up its défenses 
not pleadable at law. 

A writ of injunctlon was issued restraining the Bank from any further 
prosecution of its suit at law, and requiring it to set up its ciaims by cross- 
blll in this cause. Whereupon the Bank filed its answer and a cross-bill, and 
the Eaiiroad Company answered the Bank's cross-bill, denying liability. 

From the record in this cause, it appears: That Steele, Miller & Co., of 
Corinth, Miss., were engaged in buying and shipping cotton ou a large scale, 
and had been so for some years, maintaiuing an office at Holly Bprlngs, Miss., 
and in the years 1909 and 1910, in charge of one B. E. Hughes as their agent. 
That the Bank agreed to finance their purchases of cotton at Holly Springs 
and vicinity durlng the cotton season of 1909-10, under the following ar- 
rangement: The agent of Steele, Miller & Co. at Holly Springs was to buy 
cotton brought in by wagons and hâve it placed in the warchouse of the 
Grenada Compress Company at Holly Springs, upon whieh compress ware- 
house receipts were to be issued to the sellers. Thèse compress receipts were 
to be attached to a check drawn in the name of Steele, Miller & Co. by their 
agent on the Bank of Holly Springs, payable to the sellers, and when pre- 
sented to the Bank, if the number of baies of cotton was covered by receipts, 
the Bank would pay the check so drawn and hold the receipts as collatéral 
security for the amount of the check. 

The said agent of Steele, Miller & Co. was also to buy cotton in nelghbor- 
ing towns, and hâve it shipped to Holly Springs and delivered to the com- 
press. Upon such cotton coming in by rail, bills of lading were issued at 
the shipping point to shipper's order, and thèse were attached to drafts 
drawn by the sellers of such cotton on Steele, Miller & Co. at Holly Springs. 
To pay thèse drafts the said agent at Holly Springs would draw his check 
on the Bank, attaching thereto the said bills of lading whlch had accom- 
l>anied the draft. The Bank would then pay the eheeks, at the same time 
delivering the bills of lading to the agent, who would immedlately take same 
to the compress, and exchange them for warehouse compress receipts. Thèse 
receipts were then turned over to the Bank to be held by it as security for 
the money paid on the checks to whlch the bills of lading were attached. By 
this System the Bank always held compress warehouse receipts covering cot- 
ton regarded by the Bank as of ample value to protect it in Its advanees to 
Steele, Miller & Co. 

Pursuant to this arrangement, and never deviated from in the entire 
course of business relations between the parties, on April 11, 1910, the agent 
of Steele, Miller & €o. notifled the Bank that, upon instructions from his 
flrm, he wished to ship out 200 baies of cotton, and requested the Bank to 
deliver him compress receipts covering a like number of baies, in order that 
he might surrender same to the compress Company and obtain therefrom what 
is called a "clearance" for such 200 baies as he desired to ship. A clearance 
is understood to be a notice lu writing from the compress eompany to the 
iRailroad Company to the effect that the cotton therein described was In 
the compress warehouse in the name of Steele, Miller & Co., and would be 
shipped In accordance with statements therein as to shipper, consignée, 
marks, routlng, destination, etc. Thereupou the Bank, in response to this 
request of Steele, Miller & Co.'s agent, ou April 11, 1910, delivered to their 
said agent, for the purpose heretofore mentloned, compress receipts covering 
200 baies of cotton, takiug the receipt of the said agent therefor, who then 
surrendered the receipts to the compress eompany and recelved from It the 
clearance. This compress clearance was then taken to the office of the 
Illinois Central Eaiiroad Company at Holly Springs, whose agent, upon the 
faith of the compress clearance, issued two bills of lading under date of 
April 11, 1910, to shipper's order, each covering 100 baies of cotton. The 
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marks ot the cotton In one were A S ï U and In the other A S O N branded 
"STEELB," with the notation on the face of each "notify S. M. Weld & Co., 
82 BeaVer Street, N. Y." On the same day, April 11, 1910, Steele, Miller & 
Co.'s agent dellvered to the Bank two drafts drawn by Steele, Miller & Co. 
on Steele, Miller & Co., at Corlnth, Miss., respectively, for $7,920.63 and 
$7,622.18, to whieh were attached the two bills of ladiug heretof ore men- 
tloned as Issued by the Illinois Central Railroad Company, under date of 
AprlI 11, 1910. As stated, the sald bllls of lading had been obtained in ex- 
change for the compress warehouse receipts covering 200 baies of cotton which 
the Bank had surrendered to Steele, Miller & Co.'s agent, at hls request, and 
for the express purpose of enabling him to make a shipment of the sald 
cotton. It may be stated that the Grenada Compress Company operated its 
business under what is known as the "block System," under which it is im- 
possible to know with any degree of eertainty whether or not the compress 
receipts surrendered to obtain the said bills of lading were the identical re- 
ceipts covering the cotton mentioned in the bills of lading. The Bank im- 
medlately credited on Its books the account of Steele, Miller & Co. with thèse 
drafts, and forwarded same for collection with the bills of lading attached. 
On présentation of the drafts at the main office of Steele, Miller & Co. at 
Corlnth, payment of same was refused, and the drafts, with the attached 
bills of lading, were returned to the Bank. As stated, the bills of lading were 
drawn to shlpper's order — that is, to the order of Steele, Miller & Oo. — and 
were not Indorsed by Steele, Miller & Ce, nor their agent at Holly Springs 
when dellvered to the Bank, nor dld they bear indorsement until after the 
dishonored drafts of Steele, Miller & Co., to which sald bills of lading were 
attached, had been returned from Corlnth, when the bllls of lading were In- 
dorsed: "Steele, Miller & Company, by B. B. Hughes, Agent." Meanwhile 
the cotton had gone forward and reached New York over the Une of the New 
York Central & Hudson Eiver Railroad. Thereupon the Bank presented the 
bills of lading held by It to the Railroad Company, and was advised by it 
that other bills of lading had been presented by S. M. Weld & Co., covering 
the 200 baies, and decllned to deliver the cotton on the Bank's bills of lading, 
but dellvered the cotton to Weld & Co. on the bills of lading presented by 
Weld & Co. 

It is admitted that the bills of lading upon which Weld & Co. secured the 
cotton are fraudulent and flctitlous, and that those held by the Bank are 
the genulne original bills of lading covering the cotton involved in this suit. 
Steele, Miller & Co., about this time, were discovered to be hopeleasly Insolvent, 
to the estent that thelr liabillties over assets ran into the millions, that they 
were in fact gullty of such criminal practices in the conduct of their business 
that the entire membershlp of the flrm were convicted of such, and are now 
inmates of the fédéral penltentlary at Atlanta, Ga. 

The Bank contends for its right to recover the value of the cotton from 
the Railroad Company, and that its refusai to deliver the cotton is a con- 
version, and that It Is a bona flde holder for valuable considération of the 
two original and genulne bills of lading issued by the Illinois Central Rail- 
road Company for the sald cotton. The Bank by its cross-bill prays that 
complainant pay it the value of said cotton, to wit, $15,000, with Interest at 
6 per cçnt. per annum from date of conversion, and that out of the value of 
the sald cotton and the interest thereon it be allowed the balance of its 
debt, together \^'lth a reasonable attoruey's fee, and ail the expenses and 
court costs of this litigation, and the balance, if any, to be paid over to the 
trustée in bankruptcy of Steele, Miller & Co. to be applied to the debts of 
sald Steele, Miller & Co. The Railroad Company dénies conversion of the 
cotton in question, and relies upon its delivery to S. M. Weld & Co. as being 
the lawful owner of same, and therefore a good delivery, and a suflScient an- 
swer to the clalm of the Bank. The Railroad Company claims the right to 
set up in Its own défense any and ail rights and equities which S. M. Weld 
& Co. had in and to said cotton, eontendlng that if Weld & Co. were entitled 
to the cotton, legally or equitably, the delivery to them was not wrongful, 
and for this reason the Bank could not be heard to complain. 

S. M. Weld & Co. is a partnership, the members of which are résidents of 
the State of New York, and had been engaged in business in that city as 
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cotton buyers and brokers for sereral years prior to 1910, during wblch time 
they had transacted business wlth Steele, Miller & Co. Ou March 21, lôlO, 
Steele, Miller & Co. drew its draft for $38,072.70 from Corintb, Miss., upoti 
tlie flnn of Weld & Oo., and attaclied thereto several alleged railroad bills 
of lading covering cotton. Among said bills of lading tliere were two bills 
of lading professing upon their face to bave been is.sued by the Illinois Cen- 
tral Railroad Company, tbrongh its agent, J. H. Pinlvston, at Holly Springs, 
Miss., dated March 18, 1910, each beiug a sliippcrs' or.der bill of lading, ac- 
knowledging receipt from Steele, Miller & Co. as shippers of cotton therein 
described. One of said bills of lading covered 100 baies of cotton marked 
A 8 O N, and the other 100 baies of cotton marked A S ï U, each 100 baies 
of cotton, according to the description contained In the bill of lading, were 
also branded "STEELE." Each bill of lading also contained the following: 
"Xotify S. M. AVeld & Company, 82 Beaver Street, New York, New York." 
The indorsement of Steele, Miller & Co. upon each of said bills of lading is 
the genuiue indorsement of that flrm. S. M. Weld & Co., upon the faith and 
securlty of the two said bills of lading and the other bills of lading attached 
to said draft, did in good faith and without any notice whatever of any ir- 
regularity in the transaction on Mareh 23, 1910, pay the draft of Steele, 
Miller & Co. for .$38,673.70, of which amount $15,308.20 was paid upon the 
faith and securlty of the 200 baies of cotton professed to be covered by the 
said two bills of lading, marked A S O N and A S T U. 

The said 200 baies of cotton go marked and branded were carried to the 
city of New York and placed with the Gernian-American Stores in that city 
about April 25, 1910, that being a storage warehouse whereiu the New York 
Central & Hudson River Railroad Company was in the habit of storing its 
cotton shipments. S. M. Weld & Co. were notified by the Railroad Company 
of the arrivai of the cotton as described in the bills of lading, and on April 
29, 1910, Weld & Co. presented the said bills of lading to the Railroad Com- 
pany, and demanded the delivery of the said cotton before the présentation 
to It of any other bills of lading covering cotton of like mark and description. 
Between April 29 and May 3, 1910, the said 200 baies of cotton were deliv-^ 
ered by the Railroad Company to Weld & Co. Before the delivery of the said 
cotton Weld & Co. knew that trouble had arisen over Steele, Miller & Co.'s 
cotton shipments, and that it was claimed that there were duplicate bills of 
lading outstanding covering some of their shipments, and that the Bank of 
Holly Springs claimed to hold bills of lading covering this 200 baies in ques- 
tion ; the Bank claiming to hold the genuine bills of lading, aud that those 
which had been presented by Weld & Co. were forgeries. 

Attached to the said draft which was paid by Weld & Co. was an invoice 
describing the cotton. The amount paid by Weld & Co. on said drafts upon 
the securlty of the 200 baies of cotton marked A S T U and A S O N was 
$15,308.20, or 15.21 cents per pound on 100,648 pounds. S. M. Weld & Co. 
had no other securlty for the money paid on said draft other than the cot- 
ton supposed to be covered by the bills of lading, aud the said draft was paid 
on March 23, 1910, in the regular and usual course of business and Weld 
& Co. hâve been repaid no part of said money on said draft, or any In- 
terest thereon. The Railroad Company delivered the 200 baies of cotton 
marked A S T U and A S O N to Weld & Co. at New York upon the sur- 
render of the alleged bills of lading heretofore referred to, and the said bills 
of lading were then stamped canceled by said railroad. One hundred elghty- 
two baies of cotton had been delivered before any bills of lading were pre- 
sented by the Bank of Holly Springs, but were still in the German-American 
Stores as the property of Weld & Co. when the bills of lading held by the 
Bank were presented. The Railroad Company instituted replevln proceedings 
to reeover thèse 182 baies, so that the respective claimants could intervene in 
such suit and settle the question of ownership, but subsequeutly Weld & Co. 
gave to the Railroad an indemnifying bond to hold It harmless as between 
it and the Bank of Holly Springs, and said cotton was abandoned. After 
such bond was given, the other 18 baies of cotton were delivered to Weld & 
Co. 

Complainant, having admitted the bills of lading upon which it deliv- 
ered the cotton to Weld & Co. were fraudulent and flctitious and hâve no 
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effect because ttey were forgeries, nevertheless contend they were valid and 
enforceable contracts as between Steele, Miller & Co. and Weld & Co. to de- 
Uver the cotton to Weld & Co., thereby renderlng Weld & Co. the true and 
lawful owners, unless the Bank hâve a superior title thereto, and the Bank 
naust prove sueh superior title, and only as it proves its superior title to that 
of Weld & Co. esm it eomplaia of the delivery to Weld & Co. 

In support of complainant's contention that Weld & Co. had a superior title 
to the cotton, It is urged that the Bank is unable to identify a single baie 
of cotton covered by the bills of lading whieh it holds, aud thèrefore its se- 
curities by such loose methods of business pursued by the Bank, were so 
"swapped about and exchanged" as to place the record title and ownerahip 
of the 200 baies of cotton in Steele, Miller & Co. sub,iec-t to the equities of 
Weld & Co. and of the Bank, and that the question résolves itself as to which 
party had the better équitable claim or lien. 

Upon the final hearing the following decree was rendered: 

That the Bank of Holly Springs, under its cross-bill filed in this cause, 
hâve and reeover from the New York Central & Hudson Kiver Eailroad Com- 
pany the value of the 200 baies of cotton in question, which is found to be 
flfteen thousand ($15,000) dollars, with interest at the rate of 6 per cent, per 
annum from the 29th day of April, 1910 ; that out of the value of sald cot- 
ton and interest thereon the said cross-coniplainant, the Bank of Holly 
Springs, Is allowed the balance of the indebteduess due from Steele, Miller & 
Co. to It, to wit, eleven thousand and twenty-flve and ^'/loo ($11,025.97) dol- 
lars, with interest from August 1, 1910, at the rate of 8 per cent, per annum, 
together with an attorney's fee of $1,125, which is found to be a reasonable 
and proper compensation to be paid to Lester G. Faut, attorney for said 
bank, for légal services rendered in connection with the said 200 baies of 
cotton. 

It is further ordered, adjudged, and decreed that the balance remaining 
of the recovery as herelnbefore decreed after satlsfying the bank's debt, with 
interest and the attorney's fées, shall be by the said bank paid over to J. 
A. B. Pyle, trustée in bankruptcy for the estate of Steele, Miller & Co., bank- 
rupt, to be applied to the elaims of the gênerai creditors of Steele, Miller & 
Co. ; and it is further ordered that the New York Central & Hudson River 
Kailroad Company pay ail the costs of this suit and ail the costs of the suit 
at law instituted by the Bank of Holly Sprhigs against it, which is the sald 
suit that was removed to the law side of this court and the prosecutlon of 
which was afterwards enjoined. 

From the decree thus rendered the Railroad Company has appealed. 

Henry Craft, for appellant. 
Lester G. Fant, for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the f acts as above). There 
are but two parties litigant before the court, the railroad company 
and the Bank of Holly Springs, the former practically representing 
the interests of Weld & Co. The controversy, thèrefore, which may 
exist between Weld & Co. and the trustée in bankruptcy of Steele, 
Miller & Co., has no place in this suit, and may be summarily dismissed 
from our considération. 

\ [ 1 ] The real question submitted for décision is not dififîcult of solu- 
tion. That question is : Who had the superior right to the cotton, 
the appellee or Weld & Co. ? The former held the genuine bills of 
lading and the latter the forged bills. As against the appellee, the 
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forged bills passed no interest whatever, and the appellee was clearly 
entitled to appropriate so much of the cotton, or its proceeds, as was 
sufficient to satisfy its indebtedness against Steele, Miller & Co. To 
that extent and no further was the appellee interested in the 200 
baies of cotton. This indebtedness, as found by the trial court, 
amounted to $11,025.97, with interest from August 1, 1910, at the 
rate of 8 per cent, per annum, and for the amount so found a decree 
was properly rendered in appellee's favor against the appellant. It 
is deemed proper to state that the conclusion hère announced is in 
no manner inconsistent with the views expressed by this court in 
Lovell V. Newman & Son, 192 Fed. 753. In the Lovell Case we 
were careful to say, at page 758 of the reporter, that there were no 
intervening rights of third parties; "the contest being between the 
bankrupts and their trustée on the one hand and the spinners on the 
other." 

[2] While the court was right in decreeing the sum of $11,025.97 
in favor of the appellee, there was error in directing the .surplus to 
be paid over to the trustée in bankruptcy of Steele, Miller & Co. As 
before stated, Weld & Co. and the trustée are not parties to the suit, 
and in their absence any controversy between them was not a proper 
subject of adjudication. 

[3] We also think there was error in adjudging an attorney's fee 
in favor of the appellee. The gênerai rule, subject to some excep- 
tions in which the case at bar is not included, requires each party to 
the litigation to pay his own counsel fées. After stating the rule 
applicable to actions of debt, covenant, and assumpsit, the Suprême 
Court, speaking through Mr. Justice Swayne, in Oelrichs v. Spain, 15 
Wall. 231, 21 L. Ed. 43, observed: 

"In equity cases, when there is no injunction bond, only the taxable costs 
are allowed to the eomplainants. The same rule is applied to the défendant, 
however unjust the litigation on the other side, and however larse the ex- 
pensa litls to which he raay hâve been subjeeted. ïhe parties in tiiis respect 
are upon a footing of equality. * * * When both client and counsel kuow 
that the fçes are to be paid by the other party, there is danger of abuse. 
« * * yfQ think the principie of disallowance rests upon a solid founda- 
tion, and that the opposite rule is forbidden by the analogies of the law and 
Sound public policy." 

See, also, Tullock v. Mulvane, 184 U. S. 511, 512, 22 Sup. Ct. 372, 
46 L. Ed. 657; Eamar v. Hall & Wimberly, 129 Fed. 79, 63 C. C. 
A. 521 ; Farmers' Loan & Trust Co. v. Green, 79 Fed. 222, 24 C. 
C. A. 506; Gunby v. Armstrong, 133 Fed. 417, 66 C. C. A. 627; 
Work v. Tibbits, 87 Hun, 352, 34 N. Y. Supp. 308. No reason is 
perceived for requiring a defeated litigant in a case like the présent 
one, which is, in efifect, a suit for damages for the conversion of 
Personal property, to pay more than the légal taxable costs. The 
court therefore erred in allowing the appellee counsel fées, and the 
same should be stricken out. 

In adjudging a recovery in favor of the appellee in the sum of $11,- 
025.97 with interest from August 1, 1910, at the rate of 8 per cent, 
per annum, the decree should stand. It, however, should be amended 
by ehminating the provision for coimsel fées, and also the provision 
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which directs the surplus remaining after discharging the indebted- 
ness of the appellee to be paid to the trustée in bankruptcy. As thus 
amended, the decree should be affirmed, and it is so ordered. The 
costs of the appeal will be divided equally between the parties. 



FRANCHINA v. CHICAGO, B. & Q. R. CO. 

(Circuit Court of Appeals, Eighth Clreult. March 22, 1912.) 

No. 3,633. 

1. Teial (§ 143*) — Direction of Verdict— Power of Court. 

A confllct of a substantlal character in the évidence bearlng on a ma- 
terial issue nécessitâtes a submission of the issue to the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 342, 343; Dec. Dig. 
i 143.*] 

2. Masteb and Servant (§ 286*) — Action fob Injuet to Employé — Working 

ON Teack— Questions fob Jury. 

Plaintiff's intestate was struek and kllled by a train while engaged 
vrith a nuinber of others in doing repair work on defendant's railroad 
track. The men were strung along the track for nearly half a mile, and 
deceased was the last one reached by the train, and was worldug aloue 
eeveral hundred feet from the nearest group. The négligence alleged by 
plaintifC was that no signal was glven of the train's approach. Other 
workmen who were standing to one side while the train passed testifled 
that they did not hear any signal, and one or more testified positively 
that the bell was not rung, nor the whistle sounded. Thls testimony was 
contradieted by the engineer and flreman. Ueld, that the witnesscs for 
plaintiff were in such situation that they should hâve heard the signais 
if given, and their testimony could not be ignored, and that it created 
such a substantlal confllct i» the évidence uiwn the vital issue in the 
case that it was error to direct a verdict for défendant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1000, 1010-1050 ; Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Action at law by Francesco Franchina, as administrator of the es- 
tate of Antonio Sirignano, deceased, against the Chicago, Burlington 
& Quincy Railroad Company. Judgment for défendant, and plaintifï 
brings error. Reversed. 

Thls was a suit Instituted by Francesco Franchina, as administrator of 
the estate of Antonio Sirignano, to recover damages, for and on behalf of 
the widow and minor children of the deceased, alleged to hâve been occa- 
sloned by the négligence of defendant's servants and agents in the opération 
of one of its trains. The spécifie charge of négligence is that while the de- 
ceased was engaged in repair work on the track near to the village of New- 
port, in the state of Minnesota, the défendant propelled a train of cars along 
its track without giving any warning signal either by bell or whistle, or In 
any other manner, and thereby uegligently caused the same to run over the 
deceased, and so injure him that he died. The défense consisted of a gên- 
erai déniai of the allégations of négligence only. 

The case was submitted to the jury on évidence tending to show the fol- 
lowing facts: The deceased was one of a gang of 40 or 50 men engaged in 
repairing the railroad track runnlng along the bluff of the Mississippi river 
six or seven miles south of St. Paul. The men while at work were strung 

•For other casea sea eame topic & S numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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along the track a distance of one-fourtti to one-half of a mile. They geuer- 
ally worked in groups,. but, on this particular occasion, tbe deceased was 
working by hlniself, spiking rails to the ties. He was near the southern end 
of the force, a distance variously stated by the witnesses of from 10 to 20 
rails — 330 to 660 feet — away from any group of his coemployés. While the 
men were so disposed along the track, a local passenger train running from 
St. Paul to La Crosse, propelled at a rate of speed variously estimated from 
f ast to slow, ran over and killed the deceased while he with hls baek toward 
the train was in the act of drivlng home a .spike. Witnesses who were stand- 
ing by the side of the track as the train approached and passed them, north 
of where the deceased was at work, testltled that no bell was rung or whistle 
sounded as the train advanced towards the deceased. One witness who was 
carrying drinkiug water for the workmen was on the side of the track very 
near to the deceased when he was struek. He testifled that there was nei- 
ther a bell rung nor a whistle sounded nor any other warning glven of the 
approaeh of the train whatsoever. Auother witness standing within 150 to 
200 feet from the deceased testifled that the train approached him quietly, 
"making no noise at ail," and that he heard no whistle sounded or bell rung. 
Another witness testifled that he was working 10 or 12 rails north of where 
the deceased was working at the time he was struek ; that on former occa- 
sions the train had usually stopped near to a certain tool box some 40 or 50 
rails north of that place; that, on the morning in question, it did not stop 
there, but went ahead until after it stnick the deceased ; that he noticed the 
englneer in charge of the train ; that he had his head ont of the window 
where he was sitting, looking baek and towards St. Paul ; that he heard no 
whistle sounded or bell rung as the train advanced. He testifled that the 
bell had been usually rung on other mornings, but he emphatically stated 
that It was not rung that morning and no whistle was sounded. This wit- 
ness also testifled that the boss of the gang had usually warned the work- 
men of the approaeh of the train, but that, even if he hallooed on the morn- 
ing In question, it was an ineffectuai warning for ail of the men, as they were 
scattered along the road for a distance of half a mile or so ; and two of 
the witnesses for plaintiff who were nearest to him testifled that the boss 
gave no warning to the deceased of the approaeh of the train. The testl- 
mony of thèse witnesses was contradlcted in many particulars by the en- 
glneer, fireman, and yard foreman of the défendant. The first two em- 
phatically denied that there was no blowing of the whistle or ringing of the 
bell ; but asserted that both were sounded as the train approached the de- 
ceased. 

ïhe Chicago, Mllwaukee & St. Paul Railway Company had a track of its 
road closely parallel to that of the défendant company along the bluff at 
the place where the deceased met hls death, acd on that morning a fast mail 
train running from Chicago to St. Paul met the defendant's train at that 
place. That train ruttning at full speed scattered dust and gravel among the 
workmen on the defendant's track, and made much noise and confusion as 
it approached and passed. This tended to deaden any sound of Personal 
warning or otherwise which might bave been given of the approaeh of the 
train from St. Paul over the track of the défendant. On this évidence the 
learned trial court sustalned a motion made by défendant and instructed a 
verdict in its favor, and that action présents the controlllng question on this 
writ of error. 

John W. Willis, for plaintifif in error. 

Arthur A. Stewart (Morton Barrows, on the brief), for défendant 
in error. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

ADAMS, Circuit Judge (after stating the facts as above). The rule 
governing the action of a trial court on a motion for an instructed 
verdict has been variously stated in the f ollowing cases : Southern 
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Pacific Co. V. Pool, 160 U. S. 438, 440, 16 Sup. Ct. 338, 40 L. Ed. 485; 
Patton V. Texas & Pacific Ry. Ce, 179 U. S. 658, 659, 21 Sup. Ct. 
•275, 45 L. Ed. 361 ; Speer v. Board of County Com'rs, 32 C. C. A. 
101, 88 Fed. 749 ; Chicago G. W. Ry. Co. v. Priée, 91 Fed. 423, 38 
C. C. A. 239, 243. 

[1] In any phase of the rule announced in thèse cases, a conflict 
of a substantial character in the évidence bearing upon a material 
issue forbids summary action by the court, and nécessitâtes a sub- 
mission of the issue to the jury. 

[2] The issue of fact tendered by the plaintiff and accepted by the 
défendant was whether the défendant gave any warning either by 
bell, whistle, or otherwise of the approach of its train which ran upon 
and killed. the deceased. Whether any such warning was given was 
therefore a material and décisive question of fact in the case. Three 
witnesses, who stood close by the track as the train approached and 
who were apparently in a position to hear any signal if it were given, 
testified that they heard nothing of the kind; and one testified that his 
attention was attracted to the engineer, and noticed that he was look- 
ing backward in the direction of St. Paul, instead of in front, and 
that he not only did not hear any such signal, but that none was in 
fact given. The contention is that the testimony of thèse witnesses 
was négative in its character, and of no probative force as against 
the affirmative testimony of the witnesses for the défendant who tes- 
tified that the bell was rung and the whistle blown. Attention is 
called to the cases of Chicago & N. W. Ry. Co. v. Andrews, 64 C. C. 
A. 399, 130 Fed. 65, Rich v. Chicago, M.' & St. P. Ry. Co., 78 C. 
C. A. 663, 149 Fed. 79, and Chicago, R. I. & P. Ry. Co. v. Stepp, 
90 C. C. A. 431, 164 Fed. 785, 22 L. R. A. (N. S.) 350, and cases 
there cited, in support of this contention ; but we think those cases 
are inapplicable to the facts of this case. In ail of them distinction is 
carefully drawn between testimony of a witness who was not in a 
situation to hear the signais if they had been given and one who was 
in such situation or whose attention was at the time specially di- 
rected to the facts and circumstances of the case. 

In our last utterance on the subject, found in the Stepp Case (su- 
pra), we said: 

"Again, If a witness sltuated so he could hear the signais, and of such ex- 
périence that he would hâve been likely to notice them If they had been giv- 
en, testlfles that he dld not hear them, the credibillty of his évidence is for 
the Jury, unless there is proof that his attention at the tlme was absorbed 
in some other matter. Finally, if the attention of a witness is especially di- 
rected to the train and its signais, and at the tiine a distinct impression is 
made upon his mind that the signais are not given, his testimony is in every 
partlcular as trustworthy, though négative, as would be the évidence of an- 
other witness simllarly sltuated afiirmihg that the signais were given." 

The proof in this case as detailed in the statement tends to show 
that three men of exoerience standing in close proximity to the 
train as it advanced toward deceased, who might hâve heard any sig- 
nal if it had been given, and whose attention does not appear to hâve 
been absorbed on any other subject, testified that they did not hear 
the ringing of any bell or the sounding of any whistle or the caution- 
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ary warning of any boss or anybody else as the train came along. 
One of thèse witnesses had his attention specially called to the action 
of the engineer of the train, and he testified not only that he did not 
hear any bell rung or whistle sounded, but that no such signal was 
in fact given. This évidence was substantial in its character and in 
sharp conflict with that of défendant on a material issue, and was 
clearly for the jury to weigh and consider in reaching a verdict in 
the case. 

Some argument was made at the bar in support of the ruHng of 
the trial court that the deceased was guilty of such contributory nég- 
ligence as defeated plaintiff's action, but that was an affirmative dé- 
fense, and should hâve been pleaded if the défendant had deemed it 
available. It was not only not pleaded but no issue of that kind was 
tried below, or no instruction asked or given on the subject. Hence 
we cannot now give it any considération. 

The learned trial judge disposed of the case on the sole ground that 
there was no substantial évidence of a failure to give the signais re- 
ferred to. In this we think he erred. The judgment must be reversed, 
and the cause remanded to the court below, with directions to grant 
a new trial. 



In re ABBOTT-GAMBLE CO. 

Appeal of COAL TAR PRODL'CT CO. 

(Circuit Court of Appeals, Second Circuit. March 11, 1912.) 

No. 166. 

1. Mechanics' Liens (§ 132*) — îsotice ot? Lien— Filing— Time. 

L'nder Lien Law New York (Consol. Laws 1909, c. 33) § 10, which re- 
quires notice of lien to be flled within 90 days after the last item of work 
or materials is furnlshed, touching up bare places on the brick floor of 
a railroad bridge, under a contraet requlring a covering of hot water- 
proofing materials, did not constltute an Uem, if the bare places were 
produced, after the contractor's work was fully done, by causes for which 
he was not responslble. 

[Ed. Note. — For other cases, see Méchantes' Liens, Cent. Dig. §§ 190-207 ; 
Dec. Dig. § 132.*J 

2. Mechanics' Liens (§ 132*) — Notice of Lien— Filing— Time. 

A contracter for work on bridges bnilt by a railroad Company over 
highways is not entltled to a lien if notice of the lien was not filed with- 
in 90 days after the last Item of work or labor was furnlshed, as re- 
quired by Lien Law New York (Consol. Laws 1909, c. 33) § 10. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 190- 
207; Dec. Dig. § 132.*] 

3. Mechanics' Liens (§ 132*) — Notice of Lien— Filing— Time. 

Furnishing wood blocks for the iloor of a bridge over railroad tracks, 
after other blocks had been rejected as not conforming to contraet, con- 
stituted a furnishing of material within Lien Law New York (Consol. 
Laws 1909, c. 33) § 10, which requires notice of lien to be filed within 
90 days after the last item of work or material is furnlshed under a con- 
traet. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 190- 
207; Dec. Dig. § 132.*] 

•For other cases see same topic & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Inâezes 
195 P.— 30 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the Abbott-Gamble Company, bankrupt. From an 
order affirming an order on a claim of the Coal Tar Product Com- 
pany, claimant appeals. Modified and affirmed. 

Edo E. MerceHs (Henry M. Dater, of counsel), for appellant. 
_ Bowers & Sands (Middleton S. Borland and Gerald S. O'Lough- 
hn, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. [1] Some référence was made on the 
argument to section 12 of the Eien Law of New York (chapter 38, 
Laws of 1909 [chapter 33, Consol. Laws 1909]), which provides for 
liens on account of public improvements, but it is understood that 
this section is not relied on ; the claim being based whoUy on sec- 
tion 10 of the same act. This section provides for the filing of no- 
tice of lien during the progress of the work or "within ninety days 
after completion of the contract, or the final performance of the work, 
or the final furnishing of the materials, dating from the last item 
of work performed or materials furnished." 

There were separate contracts, and the only question hère is when 
the work under each was finally performed or materials finally fur- 
nished. More specifically the question whether something that was 
done at the several localities where the work was performed, on 
dates subséquent to the doing of the work called for, was or was 
not, in each instance, a "last item of work performed or materials 
furnished" under the contract, or was something additional. Unless 
the claimant can establish that thèse final items were a part of what 
each contract called for, its claim of lien was properly dismissed. 

The Brooklyn Heights Railroad Company undertook to reconstruct 
a portion of its loadbed which necessitated the construction of two 
sets of bridges. One set is referred to in the record as "railroad 
bridges," which carried the railroad over the street or avenue. The 
other set is referred to as "highway bridges," which carried the street 
or avenue over the railroad. The railroad company contracted with 
the bankrupt corporation for the construction of solid floors upon 
both sets of bridges. The bankrupt made a written contract for the 
waterproofing of the floors of the railroad bridges. The contract is an 
elaborate one embodying many of the clauses giving spécifications, 
etc., which were in the • contract between the railroad and the bank- 
rupt. Among thèse are the clauses usually f ound in construction con- 
tracts providing that the work shall be done to the satisfaction of 
the engineer in charge, who is made the sole judge of the quality and 
quantities of materials supplied and work executed and of the inter- 
prétation df the spécifications and provisions of the contract, the 
production of his certificate being made a condition précèdent to the 
right to receive any money under the contract. 

The contract after detailing the method of laying flooring with felt, 
bricks, and hot waterproofing material provides that the last "course 
of bricks shall be laid flat in the compound, and ail joints poured fuU 



IN EE ABBOTT-GAMBLE CO. 467 

with liot compound and last the entire area given one coating of hot 
compound." This last course was laid and coated as required on 
May 28, 1908. On November 25, 1908, more than 90 days after this 
was done, the engineer in charge, who wished to certify to the whole 
work done for the railroad company by the bankrupt, including much 
besides what claimant did, asked the président of claimant to hâve 
its men touch up some bare places on the surface where the red brick 
shovved in conséquence of the top coating of waterproof material hav- 
ing been chipped ofï. The contract provided that "no unnecessary 
walking or working on this protective covering will be allowed until 
thoroughly hardened." But there is no suggestion that this chipping 
ofï was caused by the violation of this requirement by claimant's em- 
ployés. Had it been thus caused, it might be said that the work was 
not finished until the chipped pièces had been made whole. The 
trouble was caused, after claimant's work was done and hardened, 
by other workmen who were engaged in building stone walls (pre- 
sumably side walls) on the bridges and used bars in ramming the 
broken stone for thèse walls. The claimant was under no obligation 
to make good this damage done by others, but did what the engi- 
neer asked it to, no doubt to facilitate his giving of a certificate for 
the whole work (including that done by others as well as that done 
by claimant) so that the bankrupt might receive final payment and 
thus be put in funds to pay its subcontractors. At the same time that 
they touched up and recovered thèse exposed places, claimant's work- 
men filled up any crevices between the bricks where waterproofing 
was missing, but we are not satisfied that this additional work can 
fairly be considered a "last item" of work done under the contract; 
for aught that appears the jarring of the cars which were then run- 
ning over the bridges might hâve caused it. The date of the com- 
pletion of the work was, therefore, May 28, 1908, and the notice of 
lien was not filed until more than 90 days thereafter. 

[2] In the case of the "highway bridges," no formai contract was 
executed, the agreement between claimant and the bankrupt was made 
by letters exchanged. On August 28, 1907, claimant ofïered, first, 
to waterproof certain concrète with felt and waterproofing compound, 
second, to furnish and lay certain wood blocks in a designated man- 
ner. On September 8, 1907, the bankrupt replied accepting the offer 
to waterproof the cément, such acceptance constituting a contract 
for such work. It did not accept the offer to furnish and lay wood 
blocks, but stated that, as one of the considérations of the water- 
proofing contract, it would reserve the privilège of purchasing from 
claimant any or ail of the wood blocks it might require for thèse 
bridges specifying size, make, and prices. It was eventually agreed 
between the parties that the claimant should furnish certain specified 
wood blocks waterproofed or preserved with créosote. 

The claimant fully completed the work called for under its contract 
for waterproofing the concrète on June 17, 1908. No complaint was 
ever made of this, no overhauling or retouching was ever called for. 
No notice of lien for this work was filed until more than 90 days after 
June 17, 1908, and therefore no lien was secured therefor. 
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[3] The claimant delivered wood blocks purporting to be of the 
kind called for by the third contract ; the last of 'such deliveries being 
made on June 13, 1908. Thèse blocks were laid by the bankrupt, 
but promptly began to give trouble particularly at two bridges, swell- 
ing and rising off their foundation during heavy rain. The engineer 
in charge and his assistant looked into the matter, making a careful 
inspection of the blocks. They eut some of them open, finding that 
they did not contain a suflficient quantity of créosote to fit them for 
their purpose. They found that some of them would float when 
placed in water, whereas the spécifications for the work required 
the spécifie gravity of the blocks after treatment to be greater than 
that of water. They rejected the blocks furnished at two bridges 
and required them to be removed, insisting that blocks complying with 
the spécifications should be substituted for them. After a long con- 
troversy and much correspondence, claimant furnished blocks which 
the engineer accepted as spécification blocks on November 25, 1908. 

Although no formai contract for the blocks was executed, the évi- 
dence shows that both parties were famihar with the provisions of 
the contract between the railroad company and the bankrupt for build- 
ing the bridges. There can be no doubt that both of them under- 
stood that the wood blocks which the one was to order and the other 
was to furnish should conform to the spécifications as to size, ma- 
terial, character, etc., which that contract called for. The évidence 
shows that a large number of them did not so conform, and in our 
opinion, until proper spécification blocks were delivered in their place, 
the contract of the claimant was not fully completed. That being so, 
this delivery on November 23, 1908, was a "last item of materials 
furnished," and, since a notice of lien in proper form was filed within 
90 days after that date, the statutory lien was secured. 

The order of the District Court should be modified so as to provide 
for the payment of the amount secured by this lien, and in ail other 
respects such order is affirmed. 



THE SUNEBAM. 
(Circuit Court of Appeals, Second Circuit. March 26, 1912.) 

No. 177. 

1. Shipping (§ 204*) — Limitation of Owner's liiABiLiTY— Vessels to Which 

Limitation Applies— Scow. 

ïhe owner of a scow, biiilt for the earrying of stone, and wliich had 
been so employed, is entltled to limitation of liabillty for a négligent in- 
jury inflicted by lier, under Rev. St. § 42S9, as amended by Act .June 19. 
1886, c. 421, § 4, 24 Stat. 80 (U. S. Comp. St. 1901, p. 2045), altliougla she 
was at the time being used as a derricli boat in unloading other vessels. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 639, 640 ; Dec. 
Dig. § 204.*] 

2. SiiippiNG (§ 209*) — Limitation of Ownbb's Liability— Proceedings— 

SlIRRENDEB OF OeFENDING VESSBL. 

The fact that the owner of a vessel chargea with a négligent injury 
also owned other vessels employed in connection with such vessel rtoes 

•For other cases see same topic & § ndmbee 1d Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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not require their surrender in a proceeding for limitation of liability, 
where they are not chargea with any fault. 

[Ed. Note. — For other cases, see Sliipping, Cent. Dig. §§ G46-662 ; Dec. 
Di.sr. I 209.* 

lyhiiltation of owner's liability. see note to The Longfellow, 45 C. C. 
A. 387.] 
3. Shipping (§ 86*)— Liability or Vessel for Tokt— Négligence and Gon- 
ïRiBUTORY Négligence. 

A City Inspector of harbor work, rightfuUy on a scow from which 
stone was being nnloaded by a eoutractor, and who was killed by a 
stone dropped ou him by a derrick, held. entitled to notice before the 
stone was swuiig over his head, and also hcld, on the évidence, not 
chargeable with contributory négligence. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 353-360 ; Dec. 
Dig. § 86.*] 

Ward, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Pétition in admiralty by O'Brien Bros., a corporation, as owner of 
the scow Sunbeam, for Hmitation of HabiHty. From the decree, Hbel- 
ant appeals. Affirmed. 

This a proceeding comnieneed by O'Brien Bros., a corporation, owner of 
the scow Sunbeam, to linilt Its liability for the alleged négligence of its 
agents and servants in causing the death of Erail H. Staudinger, an engineer, 
employed by the clty of New Tork as inspector of the work In which the 
Sunbeam was being employed. On Apirll 15, 190S, Staudinger was rightfully 
on the Sunbeam and while ihere was struck by a large stone, which was be- 
ing unloaded by the derrick of the Sunbeam, and received injuries which 
caused his death. The court llmited the liability to the value of the scow, 
which was flxed at $1,525. By consent of both parties the court also heard 
the issue as to the liability of the Sunbeam for causing Staudinger's death, 
and found it liable for an amount in excess of )Ç1,525, and dlrected that the 
balance of the sald fund, after paying costs and dlsburseuieuts, be pald to 
the administrator of sald Staudinger. 

The libelant, O'Brien Bros., appeals, its asslgnment of errors relating 
only to the questions of négligence and contributory négligence. The ad- 
ministrator does not appeal, and no assigiuuent of errors is flled by him to 
présent the question whether the Sunbeam was a vessel within the meaning 
of the statute. The facts are fully stated in the opinion of the District Judge 
and need not be repeated in détail. 

Nadal, Jones & Mowton (Edward P. Mowton, of counsel), for ap- 
pellant. 

Harrington, Bigham & Englar (Howard S. Harrington and D. 
Roger Englar, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. This case is sui generis in the informality 
of its présentation, but as neither party has insisted upon any tech- 
nical objection we will consider the questions argued as properly be- 
fore us for considération. 

[1] We think the owners of the Sunbeam could properly limit their 
liability under the statute, as amended by the act of 1886, which re- 
lates to ail vessels by whatever name they may be known. It includes 

•For other cases see sarae topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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barges, canal boats, scows and lighters. The Sunbeam was a scow 
engaged in carrying stone about the harbor of New York and un- 
loâdîng its cargoes, and similar cargoes f rom other scows, at places 
where sea walls were being built and riprap work was being done. 
She had not carried cargo for three years but was capable of doing 
so, and at the time in question was anchored in the harbor of New 
York, about 300 feet from the shore at Bay Ridge. 

[2] The fact that the Skylight, and Howard, and 12 rowboats and 
a naphtha launch were also owned by O'Brien Bros., does not make 
thèse boats liable or require their owner to surrender them under the 
limited liability statute. They were guilty of no fault. The sole nég- 
ligence charged was that of the Sunbeam. No négligence is alleged 
against the other boats and we are unable to discover any reason for 
holding them liable. The fact that they were in the immédiate vicin- 
ity is not enough. They must be shown to be guilty of a fault that 
caused or contributed to the accident. The W. G. Mason, 142 Fed. 
913, 74 C. C. A. 83. 

[3] The questions relating to the defendant's négligence and the 
alleged- contributory négligence of Staudinger, the deceased inspecter, 
were submitted at the same time as the question relating to the lim- 
itation of the liability, at the suggestion of the trial judge. There is 
nothing in the record to show this, but it was stated at the bar and 
not contradicted. Both parties, apparently, agrée that ail the ques- 
tions argued are properly before the court. 

The District Judge has found that Staudinger was rightfully on 
the Sunbeam in the discharge of his duties, and was entitled to timely 
warning before the stone was swung over his head at the end of the 
boom. We think the évidence warranted this finding and the failure 
to give the notice was négligence. 

O'Brien Bros, recognized this duty at the trial and attempted to 
show that it had been fulfilled. The engineer engaged in hoisting 
the stone stated that he and the master of the scow shouted a warning 
to Staudinger, but on cross-examination he gave the following testi- 
mony. 

"Q. After the warning was glven did you notice Staudinger running? A. 
No ; he didn't hâve time to run. • • * He seemed to malîe an effort to 
step back, but it was too late. Q. So that the warning was given almost in- 
stantly before the accident? A. About ; yes, sir." 

When it is remembered that it was raining at the time and that the 
deceased had an umbrella over his head, the duty to give him timely 
warning appears still more imperative. There was other testimony 
that no warning of any kind was given, but a warning given so late 
that it allowed the person in danger no chance to escape was, of 
course, wholly insufïicient. 

The work being done was dangerous and the deceased, who was 
rightfully on the scow, was entitled to timely warning that a heavy 
stone was to swing over his head. Whether such notice was given 
was a question of fact, and the décision of the trial judge is entitled 
to the same weight as the verdict of a jury in similar circumstances. 

The District Judge also found that O'Brien Bros, failed to prove 
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contributory négligence on the part of Staudinger, and in this, we 
think, he vvas also correct. There is nothing to show that Staudinger 
did any act, or omitted to do any act, that contributed to the injury. 
Indeed, we do not find anything which required him to cross the Sun- 
beam and Skylight on a straight path to the Howard. The fact that 
he went forward and conversed with the master of the Sunbeam, in- 
dicates that he had business to transact with him and, in any view, 
the presumption is that an inspector employed by the city to measure 
the stone would, while on the scow, be attending to his duty. The 
sum of $1,525— the value of the Sunbeam^s, of course, grossly 
inadéquate damages for the death of such a man as Staudinger, but, 
under the law, this is ail the administrator can recover. The owners 
of the scow hâve no reason to complain of the amount of the recovery. 
The decree should be affirmed with interest and costs. 

WARD, Circuit Judge, dissents. 



THATCHER v. KILLITS, District Judge. 

(Circuit Court of Appeals, Slxth Circuit. April 12, 1912.) 

No. 2,290. 

Mandamus (§ 164*) — Proceeding Against Judiciai- Officek- Wakkant— 
conclusiveness. 

Wtiere a judiciai officer is engagea In settling a bill of exceptions or 
In analogous dutles, and mandamus is sought against him in connection 
therewlth, hls return as to a fact occurring before him and within tiis 
Personal knowledge is conclusive. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §§ 344-360 ; Dec. 
Dig. § 164.» 

Mandamus In aid of appeals, see note to Lewis v. Baltimore & L. R. 
Co., 10 C. C. A. 450.] 

Mandamus proceeding on relation of Charles A. Thatcher against 
the Honorable John M. Killits, District Judge. Writ denied. 

Charles A. Thatcher, for relator. 
C. A. Seiders, for the District Judge. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Relator, an attorney at law in Toledo, was in 
June, 1909, disbarred by the Suprême Court of Ohio. One of the 
charges upon which this action was taken was based upon the pub- 
lication by relator of a circular which was said to be a libel regarding 
Common Pleas Judge Morris of Toledo. Judge Morris, with other 
witnesses, gave testimony in thèse Suprême Court proceedings; 
Thereafter, the comrnittee filed charges against relator in, and asked 
his disbarment by, the United States Circuit and District Courts for 
the Northern District of Ohio, presided over by Judge Killits. One 
of the charges filed by the committee was based upon the same cir- 

•For other cases pce same topic & § ndmbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cular regarding Judge Morris, and the committee also relied upon 
the Suprême Court proceedings and judgment. The matter was heard 
before Judge Killits, and a transcript of the Ohio Suprême Court 
proceedings, including a transcript of Judge Morris' testimony there- 
in, was offered and received in évidence on such hearing. The Dis- 
trict Judge found that the charges against relator were true, and en- 
tered an order striking relator's name from the roll of attorneys in 
the United States Circuit and District Courts for the Northern Dis- 
trict of Ohio. 

Relator announced a désire to hâve that judgment reviewed by this 
court, and inasmuch as the proceedings had been in part by testimony 
in open court, and to the end that there might be a fîxed record of 
such proceedings to serve as basis of the proposed review, relator 
tendered to the presiding judge what purported to be a transcript of 
such proceedings, and asked that it be certified by him and filed as 
such transcript. This proposed transcript contained, in connection 
with various récitals, the following clause: 

"That the said trial judge had stated that he at no time had read the 
évidence of the sald [Judge] Morris, glven by the sald Morris In the said pro- 
ceedings in the Suprême Court of Ohio." 

Judge Killits before certifying to and filing the transcript erased 
this clause. Thereupon relator filed in this court this pétition for 
mandamus, asking that the trial judge be directed to amend and cor- 
rect such transcript so that the same "will contain a statement of the 
fact that the contents of the évidence of Judge Morris had not be- 
come known to the trial judge" prior to the entry of the order of 
disbarment. 

Waiving an alternative writ, the District Judge has filed his return. 
This return recites the occurrences in détail, but in substance it 
amounts to a statement that he did read and consider Morris' évi- 
dence, and to a déniai of the allégation that he had during the pro- 
ceedings made the statement alleged against him in the pétition (viz., 
that he had not read the Morris évidence), in the sensé and vi^ith the 
meaning attributed to it in the mandamus proceeding. By way of 
explanation, he attached to his return, as "Exhibit B," a stenog- 
rapher's transcript of the proceedings upon which the judge thought 
relator's claim that such statement was made must be based, and 
recited circumstances which, the judge states, show that the words 
used, interpreted properly and with relation to their context, did not 
hâve the meaning attributed to them by relator. 

Relator seeks to traverse this return of the District Judge, and to 
hâve a trial of the issue whether the judge did or did not read this 
testimony, arid perhaps of the issue whether the judge made the state- 
ment in question. We regard it as the clearly settled rule that where 
a judicial ofïicer is engaged in settling a bill of exceptions, or in anal- 
ogous duties, and where a mandamus is sought against him in con- 
nection therewith, his return, as to a fact occurring before him, and 
within his personal knowledge, is, for the purposes of the mandamus 
proceeding, conclusive. This is the settled rule of the Suprême Court 
of the United States and of ail the states in this circuit, except so far 
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as modified in Kentucky by statute. In re Streep, Petitioner, 156 U. 
S. 207, 15 Sup. Ct. 358, 39 L. Ed. 399; Creager v. Meeker, 22 Ohio 
St. 207; State ex rel. Otenberger v. Hawes, 43 Ohio St. 16, 25, 1 
N. E. 1 ; Orr v. Judge, 23 Mich. 536; State ex rel. v. Cooper, Judge, 
107Tenn. 202, 211, 64 S. W. 50. 

Indeed, the relator makes no question that this has been the rule, 
but urges that it should no longer be folio wed, because of the prés- 
ent gênerai practice of employing shorthand reporters, and in effect 
urges that the shorthand characters should prevail over the statement 
of the judge of the court, if it happens that the two do not agrée. 

We cannot accept this contention. The same contention was de- 
nied by the Suprême Court in Streep's Case, supra. Shorthand re- 
ports hâve no such sanctity nor accuracy; in fact, they are rather, 
as matter of common knowledge, far from infallible. Further, what- 
ever change there has been in the gênerai practice, by way of sub- 
stituting stenographer's notes for the judge's memoranda, does not 
affect the reason of the rule. The power of final décision as to what 
occurred on the trial must be somewhere, and the policy of the law 
lias placed this power in the trial judge. It is not to be tolerated that 
a party may raise and try out separate issues upon a variety of in- 
cidents occurring during a previous trial. This would make litiga- 
tion never-ending. We think the established rule must stand, and 
must be applied in this case, and that the return of the trial judge 
must be taken as true. There is in this case no controversy over 
the accuracy of the stenographer's notes of the words spoken ; the 
différence is as to the meaning of thèse words. Whether the judge 
did or did not say that he had not read this testimony is not, of it- 
self, controlling; the ultimate fact, if of importance, is whether he 
did read and consider it, and accepting as we do the return that it 
was so read and considered, the accompanying explanation of the 
meaning of the judge's statement on that subject should also be ac- 
cepted. 

It foUows that the mandamus must be denied and it will be so 
ordered. 

Inasmuch as the record discloses no controversy over what was 
actually said by the trial judge, and inasmuch as it is unwise to say 
in advance that any particular matter desired in the record for review 
can hâve no possible bearing, we think it would be appropriate, if 
relator so requests, when the présent transcript is used as the basis 
of a return to whatever proceeding for review relator may adopt, 
for the District Judge to attach thereto his présent return, 
together with Exhibits A and B, and copies of the letters of Feb- 
ruary 28, 1912, March 1, 1912, and March 5, 1912, which letters 
passed between him and the relator. This would put the court in 
position to décide whether there was any merit in relator's claims ; 
and in denying the mandamus as now prayed, we hâve assumed that, 
if relator should ask such inclusion, the judge will accède to the re- 
quest. 
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J. B. SPARROW THEATRICAL AMUSEMENT CO., Limited, v. MACK. 

(Circuit Court of Appeals, Second Circuit. Marcli 15, 1912.) 

No. 152. 

1. JUDGMENT (§ 956*) — Res Judicata— Bukden op Pboof. 

A party wlio relies on a judgment as a bar to ttie action must show 
such liappenings at the former trial as wUl make the judgment an ad- 
judication of the issues on the présent trial, 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1822-1825; 
Dec. Dig. § 956.*] 

2. Judgment (§ 721*) — Res Judicata— Issues Concluded. 

A judgment for $1 for plaintlff, owning a theater, rendered in an ac- 
tion against varlous managers and proprietors of shows for conspiraey 
to prevent entertainments at the theater notwithstanding contracts with 
them for the production of thelr respective shows at the theater, un- 
der instructions submitting the issues of the existence of a conspiraey, 
of the breaoh of any contract induced thereby, and the amount of the 
damages sustained in conséquence of the conspiraey and breaeh of con- 
tract induced thereby, but prohlblting even a nominal verdict for plaln- 
tiff unless a breaeh of contract was caused by the conspiraey, Is res judi- 
cata in a subséquent action by plaintlff against one of the managers and 
proprietors for breaeh of his (iontract to produce hls show. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1252; Dec. 
Dig. § 721.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by the J. B. Sparrow Theatrical Amusement Company, Lim- 
ited, against J. Herbert Mack. There was a judgment for défendant, 
and plaintiiï brings error. Affirmed. 

Thls cause cornes hère upon writ' bf error to review a judgment in favor 
of défendant in error, who was défendant below. Plaintlff was the owner of 
a theater in Montréal. Défendant was the manager and proprietor of a 
burlesque show. They made a contract by which défendant agreed to pro- 
duce his show in plaintiff's theater, durlng a partlcular week, the gross re- 
eeipts for six evenings and a matinée to be dlvided equàlly among the parties. 

Défendant was a member of a certain association known as the Traveling 
Managers. As such he and the other managers made each of them separate 
contracts with the owners of varlous theaters In the United States and Can- 
ada for the production of their respective shows. The dates of production 
were arranged according to a schedule or "wheel," so that each manager 
l'roduced his show suecessively in the différent theaters, and each theater 
produced the several shows suecessively. 

No contract with the association was alleged. Plaintlff declared upon the 
contract with défendant individually. The contract was admitted. Plaintlff 
testlfled that défendant failed to produce hls show during the week stipulated 
for, although plaintlff was willing and deslrous for such play to be produced. 
Plaintlff also gave évidence to show damages resulting from the breaeh of 
the contract. 

Défendant put in évidence, over plaintlfC's objection and exception, a Judg- 
ment roll in a former action In the sa me court, whereln the présent plaintlff 
and varions persons, includlng défendant, were défendants. This prlor judg- 
ment was in favor of plaintlff against some of the défendants (includlng 
Mack) for "the sum of one dollar, the amouut of the verdict foimd by the 
jury in favor of the plaintlff In the action." Upon this prlor judgment, the 
court, In the case at bar, directed a verdict In favor of défendant. From 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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Judgment thereon this writ of error Is taken, and the only question hère pre- 
sented is whether the former judgmeut was a bar to this action. 

The complaint In the former action set forth the arrangements already re- 
ferred to for the successive production of plays In différent theaters and the 
making by plalutiff of some 40 separate contracts with the managers of 
shows, includlng défendant hère, for production of such shows at plalntiff's 
theater In Montréal. It then averred that the défendants, and other persons 
unknown, conspired together on November 16, 1904, about three months after 
the beglnning of the theatrlcal season, for the purpose of preventlng any 
further entertainments being glven at plalntifiTs theater, and that, pursuant 
to such consplracy and as a part thereof, défendants by threats and intimida- 
tions Induced the managers of 3S of thèse companies (includlng the défendant 
Mack) to break thelr contracts and to refuse to give the entertainments con- 
tracted for at plalntiff's theater, ail to plalntiff's damage. 

This consplracy action was trled, both sides put In évidence, and the cause 
was glven to the jury under a charge which will be referred to in this opin- 
ion infra. Their verdict was for $1. 

Stuart G. Gibboney (John B. Leavitt, of counsel), for plaintiff in 
error. 
Léon Laski (George E. Joseph, of counsel), for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
mère judgment roll in the former action, without proof of what took 
place on the trial, would not be a bar. This is conceded. 

[1,2] The burden is on the party who relies on the judgment as 
a bar to show such happenings at the former trial as would make 
the judgment an adjudication of issues now presented. Défendant 
does show the introduction in the conspiracy action of testimony as 
to damages, identical with what was offered on the trial of the cause 
at bar and upon which it may be assumed that the jury, if they got 
far enough to consider the question of damages, reached the conclu- 
sion that it did not show any damages sustained by plaintiff for the 
breach of Mack's contract in excess of $1. 

Did the jury get so far as that branch of the cause? On this for- 
mer trial they had three questions to détermine : 

(1) Was there any conspiracy, any joint tort in which the défend- 
ants, or some of them were engagea, directed against plaintiff or its 
business ? 

(2) If there were such a conspiracy, did it cause any one to break 
his contract with plaintiff, or was no one intimidated or constrained 
by the acts or threats of the conspirators ? 

(3) If there were such a conspiracy, and if in conséquence one or 
more persons were intimidated or constrained to break his or their 
contracts, did such breach or breaches inflict damages upon the plain- 
tiff ; and, if so, how much ? 

If the verdict in the first case had been for the défendant, the 
fair inference would be that the jury decided the first question in 
the négative. That they found no conspiracy proved and therefore 
did not concern themselves with any question of damages. It would, 
therefore, not be shown by the proof in this case that the question 
"what amount of damage was caused by Mack's breach of contract" 
was considered ot passed upon on the former trial. By this verdict 
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of $1, however, it appears conclusively that the jury answered the 
first question in the affirmative. They did find that ail the défend- 
ants named entered into a conspiracy such as was alleged in the bill, 
for they brought in a verdict against ail of them. 

Moreover, it is apparent that they considered the second question 
and answered it, holding that the resuit of the conspiracy was to in- 
timidate managers to break contracts. Under the charge they could 
not hâve given even a nominal verdict for plaintiff, unless they 
reached that conclusion. The court instructed them that the mère 
fact that thèse varions contracts were broken would not give any 
cause of action of the kind there alleged, saying: 

"The Sparrow Company could sue each manager who dld not come there 
and play at Montréal on the face of the contract for the damage which has 
been eaused them. That is not the theory of this case. The claim hère is 
that there was a conspiracy hy theso défendants to intimidate nien, those who 
signed and who did not play at Montréal, into not carrying out their con- 
tracts." 

After reviewing the testimony bearing upon the question of con- 
spiracy, the court charged the j ury as f ollows : 

"It is for you to say on the évidence whether thèse défendants intimidated 
llie managers of thèse companies from going to Montréal. It would not be 
enough that they persuaded them, that they talked about it. It must be some- 
thing producing some sort of coercion. It is not necessary that it should be 
physical coercion. * * * It is for you to say whether this évidence does 
or does not show that what the défendants sald by their language and acts 
was: 'If you take a show to Montréal and produce it in the Sparrow Thea- 
ter, you will not be permitted to produee it in any subséquent theater in the 
wheel (schedule).' If the évidence shows that this is what the défendants 
did, that évidence will authorize you to find intimidation hère sufficient to sup- 
port a flnding that a conspiracy to intimidate had occurred." 

It must be assumed that the jury folio wed the instructions given 
them. If they found that there was a conspiracy, an agreement of 
défendants to accomplish something injurious to plaintiff, but that 
such agreement proved abortive, because no one was ever intimidated, 
their verdict should hâve been for the défendant. By finding for the 
plaintiff they must hâve found, if they followed instructions, not only 
that there was a conspiracy, but that as a resuit of the conspiracy 
some one was "intimidated from playing at Montréal." 

That being so, the only question left for them was the amount of 
damage which resulted from a failure or failures of the persons thus 
intimidated to play at Montréal. The évidence to show damage was, 
as stipulated in this case: Evidence of plaintiff 's receipts from like 
shows at the same theater in corresponding weeks of the previous 
season, also of its receipts from the defaulting plays in the preceding 
season, also its receipts for the respective plays it produced in place 
of the defaulting plays; ail such évidence being the same évidence 
as in the case at bar in respect of this defendant's contract and sim- 
ilar to it in respect to others. 

Upon that évidence the jury found that the damage sustained was 
nominal, $1. They must hâve done so because the very évidence 
which is introduced hère did not convince them that any substantial 
damage was sustained. Whether such conclusion was reached be- 
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cause the jury thought the calculations too spéculative, or because 
they disbelieved the witnesses, is net material. The f act remains that 
upon the very testimony hère they found that plaintiff's damages 
were $1 only, and they made this finding because the case as it stood 
before them when they rendered their verdict made it necessary for 
them to find whether or not Mack's breach of contract caused any 
greater damage to plaintiff. 
The judgment is affirmed. 



MAGUIEE-PENNIMAN CO. t. LOMBARD. 

(Circuit Court of Appeals, First Circuit. April 18, 1012.) 

No. 932. 

1. Negligenck (I 136*) — Building Opérations— Death of Woiîkman— 

Bkeakikg of Stagisg — Jury Question. 

In an action for deatti of a bricklayer caused by staging bi'eaking, heUl, 
«nder the évidence, a jury qiiestlon wliether défendant, a gênerai con- 
tracter, was responsible for the staging, notvvithstanding an agreement 
TV'ith decedent's employer, a subcontractor, that he should construct it. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353 ; Dec. 
Dig. § 136.*] 

2. Masteb and Servant (§ 193*) — Btjildinq Opebations. 

The rule appUed that a gênerai contractor cannot eseape liabllity for 
death of a subcontraetor's bricklayer caused by négligent construction of 
staging on the theory that décèdent and the man who constructed tlie 
Staging were fellow servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 480- 
485; Dec. Dig. § l'JJ.'J 

3. Masteb and Servant (§ 201*) — E^llow Servant Doctbine— Applicabil- 

ITT. 

The rule applied that an employer is liable for Injury caused by négli- 
gence, notwithstanding co-operating négligence of a fellow servant. 

[Ed. Note. — For other case*, see Master and Servant, Cent. Dig. §§ 515- 
534 ; Dec. Dig. § 201.* 

Concurrent négligence of master and fellow servant, see note to Mau- 
pin V. Texas & P. Ry. Co., 40 C. C. A. 236.] 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

Action by Sadie J. Lombard against the Maguire-Penniman Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Robert L,. Manning, of Manchester, N. H. (Burnham, Brown, Jones 
& Warren, on the brief), for plaintiff in error. 

George T. Hughes, of Dover, N. H. (John H. Bartlett and Kivel 
& Hughes, on the brief), for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. [1] This suit was brought for an injury 
to Lombard caused by the breaking of a staging used in connection 
with the construction of the city hall in Rochester, N. H. The injury 

•For other casea see same toplc 4 } humbeb in Dec. & Am. Digs. 1907 to date, & E-èp'j Inflasea 
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resulted in Lombard's death, and suit was brought by his admin- 
istratrix, with a verdict and judgment in her favor. The défendant 
below took out this writ of error to this court. We may as well call 
the plaintiff in error the Maguire Company, and défendant in error ■ 
the administratrix. 

The Maguire Company had a contract for the construction of the 
building as a whole. It employed a gênerai superintendent by the 
name of Blake. The Maguire Company made a contract with one 
Babb for the bricklaying at a fixed price per thousand. It agreed to 
furnish ail the material, "with ail staging stock," and Babb was to 
"furnish one stage builder." The man who personally built the stages 
was Tereault. 

The déclaration alleged that the Maguire Company "did erect a 
certain staging for the purpose of building a chimney," and that it 
"did erect such staging in an unsuitable, improper, négligent and un- 
saf e manner" ; and, in the usual way, that Lombard was employed on 
the staging in bricklaying, and that, in conséquence of the négligence 
of the Maguire Company in erecting the staging, he was injured, and 
subsequently died. Consequently the pleadings directly charged the 
Maguire Company with the construction of the stage, and the trial 
necessarily and properly involved that issue. 

The Maguire Company pressed this writ of error mainly on the 
theory that, in accordance with its contract with Babb, the Maguire 
Company had no duty except to furnish the material to him; that 
Lombard was employed, not by the Maguire Company, but by Babb ; 
and that the injury resulted from the mistake or négligence of Per- 
eault in constructing the stage in the way in which it was constructed 
as the employé of Babb, and therefore the fellow servant of Lom- 
bard, for whose error or négligence the Maguire Company could not 
be held responsible, both because Lombard and Pereault were fellow 
servants and because the stage was in fact constructed by Babb, or 
in his behalf, and not by the Maguire Company. 

The position of the court changed at various times as the case 
developed, and a reading of the charge would not make it absolutely 
clear what view the court intended the jury to take in ail aspects ; 
but the record contains the following: 

"The court suggested to counsel that among other things he should submit 
to the jury the question as to who was actually building and responsible for 
the staging, and in his charge to the .l'iry did submit to them that question, 
and the défendant duly and seasonably excepted to the subniission to the 
jury by the court of the question as to who was actually building the staging 
on the ground that it clearly appeared trom ail the évidence that Babb, and 
not the défendant, built the staging which fell." 

Of course, we are governed by what thus appears in the record; 
and we could not hâve taken any other view of the case, because, on 
the pleadings, the court necessarily submitted the issue to the jury 
on the question who actually built the staging. Further, we cannot 
sustain the exception referred to in what we hâve quoted from the 
record, because, without going into the détails at large, it is certain 
that the évidence conflicted to such an extent that neither the trial 
court nor we could take from the jury the issue as to who was actu- 
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ally building the staging, and so was responsible for ît. Not only did 
Pereault testify that he was hired by Blake, but, also, it is apparent 
that, notwithstanding the original contract with Babb, it became con- 
venient for the Maguire Company as gênerai contractor to construct 
ail the staging used about the building. It often happens that con- 
tracts with référence to dealings of this character are overlaid as the 
work goes along, and the positions of the parties as to détails shift 
as a matter of convenience. At any rate, such a shifting of relations 
hère was not inconsistent with the possibilities of the case; and the 
testimony in référence thereto was not so apparently in favor of the 
Maguire Company as to take that issue from the jury. Therefore our 
conclusion is that the real issue throughout the case was that pre- 
sented by the déclaration that the charge to the jury was on that issue, 
and that the évidence was at least so uncertain that the détermination 
was for the jury. 

[2] Nevertheless, in order that we may not be charged with leaving 
the case on narrow grounds, we will state briefly the position of the 
Maguire Company in référence thereto. It was to the efïect that the 
relations as fixed by the contract with Babb never changed ; that the 
staging was built by Babb ; that ail the Maguire Company did was to 
furnish material for the staging, and, admitting that part of the ma- 
terial was unsuitable — that is to say, that fir was furnished for the 
longitudinal pièces when spruce should hâve been — yet that the Ma- 
guire Company furnished with the fir sufficient supports to bave ren- 
dered the use of the fir easily made reliable ; that Pereault, who was 
the stage builder, was in building the stage the employé of Babb ; 
that in the matter of constructing the stage both Pereault and Lom- 
bard were fellow servants, so that in no event could the Maguire 
Company be held responsible for any error of judgment or négligence 
on the part of Pereault in not properly selecting the material, includ- 
ing supports. 

It is to be noted in this connection that it cannot be denied by the 
Maguire Company that it was in fault in furnishing fir, instead of 
spruce. Of course, under the circumstances, Lombard was not so 
far a stranger to the Maguire Company that the Maguire Company 
could not be called on to answer to him for furnishing unsuitable ma- 
terial ; and no défense of that nature is attempted. The only défense 
is what we bave stated, namely, that Lombard and Pereault were 
fellow servants, and that Babb was not responsible for the négligence 
of Lombard's fellow servant, much less the Maguire Company. There 
are two f aults in the logic hère : 

First. On the theory of the Maguire Company, Lombard and Per- 
eault were not fellow servants in the employment of the Maguire 
Company so far as constructing the staging was concerned ; so that 
the doctrine of fellow servants in no way illuminâtes the case. What 
is more important is : 

[3] Second. That, notwithstanding the négligence of a fellow serv- 
ant, the rule is settled beyond ail question that the négligence of an 
employer co-operating with the négligence of a fellow servant still 
leaves the employer liable for the injurions resuk, whatever it may 
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be. Hère the rules of co-operating négligence apply to the extent 
that the person injured may proceed against either négligent party. 
Even, therefore, on its own hypothesis, the Maguire Company could 
nOt be relieved from liability. In other words, it could not rely on 
négligence on the part of Pereault to excuse its own négligence, and to 
relieve it from the conséquences thereof. It had no right to rely on 
the skill or diligence of the employé of an independent person to 
guard and protect it against the results of its own fault. Therefore, 
in every aspect, the conclusions of the trial court were correct. 

The judgment of the Circuit Court is affirmed, with interest; and 
the costs of appeal are awarded to the défendant in errer. 



MUENTER, Collector of Internai Revenue, v. UNION TRUST CO. et al. 
(Circuit Court of Appeals, Nlnth Circuit. April 1, 1912.) 

INTEENAL REVENUE (§ 8*) — LEGAOY TAXES— VesTED INTEKBST. 

A legacy in trust to a trustée, who is to pay the net ineome to the 
legatee for a term of years until distribution, créâtes a vested interest 
in the beneflciary in such ineome for the term, which is assessable under 
War Revenue Act June 13, 1898, c. 448, § 29, 30 Stat. 464, as amended 
hy Aet March 2, 1901, c. 806, § 10, 31 Stat. 946 (U. S. Comp. St. 1901, p. 
2307), and supplemented by Act .Tune 27, 1902, c. 1160, § 3, 32 Stat. 406 
(U. S. Comp. St. Supp. 1911, p. 983), if It became vested before July 1, 
1902, and amounted to $10,000. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 11, 
12 ; Dec. Dig. § 8.* 

Internai revenue tax oïl legacles, inheritance and transfers, see note 
to Ward v. Sage, 108 C. C. A. 417.] 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

Actions by the Union Trust Company, as trustée, and others, by 
Eleanor Campbell O'Kelley, executrix, by Henry Rosenfeld and oth- 
ers, trustées, by George D. Bliss, Jr., executor, and by Alfred Fried- 
erich and others against August E. Muenter, Collector of Internai 
Revenue. Judgments for plaintififs and défendant brings error. Re- 
versed in the first two cases and remaining cases affirmed. 

Robert T. Devlin, U. S. Atty., and Earl H. Fier, Asst. U. S. Atty., 
for plaintiff in error. 

Marshall B. Woodworth and Edward Lande, for défendants in er- 
ror. 

Before GILBERT, ROSS, and MOKROW, Circuit Judges. 

GILBERT, Circuit Judge. Five causes are presented upon writs 
of error from this court ; each presenting the question of law wheth- 
er the legacies involved in eàch were subject to taxation under the 
Spanish-American War Tax Act prior to July 1, 1902, the date of 
the repeal of the act. In the first case, Muenter v. Union Trust Com- 
pany et al, the record shows that John J. Valentine died on Decem- 
ber 21, 1901, leaving a last will and testament which was duly pro- 

«For other cases see same topic & § numbeiî in Dec. & Am. Dlgs. 190Ï to date, & Rep'r Indexes 
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bated, under which a decree of distribution was inade, distributinjg: 
the property în accordance with the provisions of the will ; the resi- 
due of the estate being distributed to the Union Trust Company of 
San Francisco, as trustée, to be held in trust for the benefit of the 
seven children of the deceased until the youngest child should attain 
majority, which will be on May 7, 1920. The amounts of the leg- 
acies varied from $17,502.91, the lowest, to $35,676.41, the highest, 
and it is obvions that the income of each thereof, which according to 
the will is to be paid to the beneficiaries, will, during the lifetime of 
the trust, exceed the stim of $10,000. 

In the second case, Muenter v. O'Kelley, it appears that Allen G. 
Campbell died on June 16, 1902, leaving a last will and testament 
which was duly probated, and that, in accordance with the provisions 
of that will, Personal property, consisting principally of shares of 
stock in various corporations, was bequeathed to the widow of the 
testator in trust, to hold the same for her three children xintil the 
youngest should reach the âge of 21 years, which would be in 1921, 
but the income of said property was to go to the trustée, to be used 
for her own support and the support and éducation of the children 
as she might deem proper. 

In the third case, Muenter v. Rosenfeld, the testator, John Rosen- 
feld, died on May 28, 1902, leaving a will which was duly probated, 
under which his estate was distributed. There were six legacies of 
$57,965.55 each, to be held in trust, the income thereof to be paid to 
the beneficiaries for a period of 11 years, provided some one of the 
children and beneficiaries therein named should so long survive, oth- 
erwise the trusts to terminate upon the death of the last surviving 
of the said children and beneficiaries. The trust expires on May 28, 
1913. 

In the fourth suit, Muenter v. Bliss, personal property was left to 
certain trustées to be held in trust for the benefit of one Harriet L. 
Herrmann so long as she should remain the wife of the man who was 
then her husband, the income in the meantime to be paid to her. At 
the time of the levy of the tax in question, and at the time of the 
trial in the court below, she was still the wife of Herrmann. 

In the fifth case, Muenter v. Friederich, money was distributed to 
two trustées to be held in trust for the benefit of four legatees in the 
sum of $14,428.78 for each un-til the youngest should attain the âge 
of 21 years. The trust expired August 2, 1904. During the term of 
the trust the income of each legacy obviously could not amount to 
$10,000. 

The question presented in the court below was whether the Per- 
sonal property and legacies left under the terms of the respective wills 
to the trustées, in trust for the respective beneficiaries, were contin- 
gent bénéficiai interests, or whether the property in each case vested 
absolutely in possession or enjoyment, and thereby became subject to 
the tax within the meaning of Act Cong. June 13, 1898, 30 Stat. 448, 
as amended by Act March 2, 1901, 31 Stat. 946, and supplemented 
by Act June 27, 1902, 32 Stat. 406, and as afifected by Act April 12, 
1902, c. 500, 32 Stat. 96 (U. S- Comp. St. Supp. 1911, p. 978), re- 
pealing the former acts, the repeal to take effect on July 1, 1902. 
195 F.— 31 
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In each case the legacies had been assessed for the gross amount 
tnereof and the taxes had been paid under protest, and in each case 
the action had been brought by the respective défendants in error to 
recover the amount so paid on the ground that the tax had been un- 
lawfully imposed and coUected. The court below held that the leg- 
acies were contingent beneficiary interests and not vested, and ren- 
dered judgments for the défendants in error on the authority of 
Vanderbilt v. Eidman, 196 U. S. 480, 25 Sup. Ct. 331, 49 L. Ed. 563, 
and the décision of this court in Lynch v. Union Trust Co., 164 P'ed. 
161, 90 C. C. A. 147, and other cases. The legacies having been 
assessed in gross and upon the theory that the interests were vested, 
the décision in Vanderbilt v. Eidman was deemed applicable. But in 
the récent case of United States v, Fidelity Trust Co., 222 U. S. 

158, 32 Sup. Ct. 59, 56 L. Ed. , decided December 4, 1911, it 

was held that a legacy of property in trust to a trustée who was to 
pay the net income to the Icgatee in. periodical payments during the 
latter's life is not a contingent interest, but a vested estate for life, 
and that it was assessable under the War Revenue Act of June 13, 
1898, upon its value as ascertained with the aid of mortuary tables. 
On principle we think there can be no distinction between the estate 
of the beneficiary of such income of a legacy for life and that of the 
beneficiary of such income for a term of years, and on the authority 
of the décision last cited we must hold that in the case of Muenter 
V. Union Trust Ço., and the case of Muenter v. Rosenfeld, the rights 
of the beneficiaries to receive the income of the legacies were rights 
which were vested at the time of the assessments which were made 
thereon and were subject to the War Revenue Tax, and assessable, 
not upon tihe gross amount of the legacies, but upon the value of 
the rights to receive the annual income as determined in United States 
V. Pidelity Trust Co.; supra. A complication arises from the fact 
that the défendants in error in framing the issues, relying as they 
did upon the proposition, that the legacies were contingent, and not 
vested, and had been assessed at their gross value as if vested, did 
not question the assessments on the ground that the legacies had 
been overvalued, but, on the contrary, expressly acquiesced in the es- 
timate "for the purposes of this action." We think they should not 
be precluded by those admissions from availing themselves of their 
just défenses to the assessments. In the case of Muenter v. O'Kel- 
ley we find no error in the décision of the court belôw, for in that 
case the income was not to go to the beneficiaries, but was to go to 
the trustée to be used for purposes expressed in the instrument. In 
the case of Muenter v. Bliss, in which the income was to be paid 
to Harriet L,. Herrmann as long as she remained the wife of her 
husband, the estate in the income is too uncertain to admit of meas- 
urement in value, and in the case of Muenter v. Friederich it is ap- 
parent that the income of the legacies will be far below the sum of 
$10,000. In the three cases last mentioned the judgments of the 
court below are affirmed, in the other two cases the judgments are 
reversée, and the cases are remanded to the District Court, with leave 
to the parties to amend their pleadings and for further proceedings. 



BALTIMORE * BOSTON BAEGE CO. T. EAKTERN COAL OO. 483 

BALTIMORE & BOSTON BARGE CO. v. BASTERN COAL CO. et aî.t 

(Circuit Court of Appeals, Pirst Circuit April 10, 1912.) 

No. 951. 

1. Shipping (S 54*) — Loss ov Vkssbi. bt Time Ohabtereb— Négligent Tow- 

AG-E. 

Where a time charter of a coal barge, by whlch the charterer became 
the bailee of the vessel, required the owners to supply the barge with a 
10-inch 200-fathom hawser, and at the time of her loss through the négli- 
gent towage of the charterers' tug she had two hawsers aboard, one 
of which was new, It vras for the tug to détermine which should be 
used ; and, havlng used the old one, the charterer cannot avoid liabillty 
for the loss of the barge on the ground that the hawser was old and 
worn and that Its partlng contrlbuted to the loss. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §| 219-221; Dec. 
Dlg. § 54.*] 

2. Shipping (§ 205*) — Loss or Cabqo of Tow— Harteb Act. 

Section 3 of the Harter Act (Act Feb. 13, 1893, c. 105, 27 Stat 445 [U, 
S. Comp. St. 1901, p. 2946]), was not based upon a broad principle, but 
was Intended only to govern the relations between a vessel and the cargo 
with which she is herself laden, and does not exempt the owner of a tug 
from liabillty for loss of the cargo of a barge through négligent towage, 
although such owner was also the owner pro hac vice of the barge, and 
was in fact the carrier of her cargo. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 641, 642 ; Dec. 
Dig. § 205.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Pétition in admiralty for limitation of liabiHty by the Baltimore 
& Boston Barge Company, owner of the steam tug Murrell. From 
a decree in favor of the Eastern Coal Company and others, claimants, 
petitioner appeals. Affirmed. 

Frédéric Cunningham and Edward S. Dodge, for appellant. 

Edward E. Blodgett (Blodgett, Jones & Burnham, on the brief), for 
appellees. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. This appeal arose out of a décision of 
the District Court for the District of Massachusetts, holding the steam 
tug Murrell liable for loss of the coal barge West Virginia and her 
cargo of coal, by grounding on a shoal near or at Pollock Rip. The 
tug had two barges in tow, each loaded with coal. First was the Ivie, 
towed aft of the tug in the usual manner on a long hawser; and the 
West Virginia followed the Ivie on another long hawser. The Dis- 
trict Court held the tug liable for the loss of both the barge West 
Virginia and her cargo of coal. 

The West Virginia was chartered to the owners of the tug by a 
charter of which we need not give détails, unless in two or three par- 
ticulars. The chai ter was in the usual form of the chartering of a ves- 
sel where the charterer becomes the bailee of the vessel, but the own- 

•For other cases see same txjpic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
t Rehearing denled Juue d 1312. 
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ers of the chartered vessel furnished the officers and crew and some 
stores, and retain the necessary room for the crew and storage for the 
provisions. It provides that the owners shall insure the barge, of 
which no notice is taken in this case so far as we discover. It also 
provides that the barge shall be in seaworthy condition, and be fur- 
nished with a "10-inch hawser 200 fathoms in length"; also that her 
owners shall maintain the barge in a thoroughly efficient state during 
"the period of service." The charter was for a specified period of 
time. It was free from the assumption of the spécial risks found in 
the charter in Sun Association v. Âloore, 183 U. S. 642, 22 Sup. Ct. 
240, 46 L. Ed. 366; so that the familiar obligations stated in that 
case at 183 U. S. 654, 22 Sup. Ct. 240, 46 L. Ed. 366, apply hère. 
The tug Was bound, according to the usual rule, to use ordinary care 
to restore the barge at the termination of the charter. Therefore, if 
the wreck of the barge was through the négligence of the owners of 
the tug, the tug and her owners are liable theref or, except as relieved 
by statutes. The cargo, for whose loss the tug was held liable by the 
District Court, belonged to a third party. 

With référence to the question of fault on the part of the tug, we 
are clearly of the opinion that the District Court was right. We need 
refer only to two topics. One is the claim that the shoaling was of 
late origin, and perhaps,not known generally; but the circumstances 
show that the tug was put upon obligation to inform itself in référence 
to the fact of the shoaling, and had sufficient opportunity in that 
direction. Therefore, under settled rules determining the relations 
of tug and tow, the condition is the same as though the tug had actual 
knowledge thereof. 

[ 1 ] Also it is claimed that the hawser aboard the West Virginia 
was old and worn, and parted on account of the fact that the West 
Virginia grounded, and that this was a cause which contributed 
to her final loss. The burden of the évidence is that the hawser 
was of the quality and size demanded by the charter; but, in addi- 
tion to that, there was an entirely new hawser aboard the West 
Virginia, which had never been used, and it was for the tug to déter- 
mine whether she would make use of the old hawser or the new one. 
-Its décision to make use of the old was conclusive against it on the 
facts of the case. We think we need not dwell further on the large 
amount of testimony in the record, as, after listening to arguments at 
full length, we are of the opinion that we would not be satisfied any 
better with any other conclusion than with that of the District Court. 

[2] The Harter Act is set up as a défense. It is clear that it af- 
fords none against the claim of the barge, the West Virginia, because 
the relations there were as between the charterer and the owner of 
the vessel, as to which clearly the Harter Act does not apply. Its ap- 
plication to the relations which existed between the tug and the cargo 
of the West Virginia has never been settled by the Suprême Court. 
The décisions of that court on this topic are The Delaware, 161 U. S. 
459, 16 Sup. Ct. 516, 40 L. Ed. 771, The Irrawaddy, 171 U- S. 187, 18 
Sup. Ct. 831, 43 L. Ed. 130, and The Chattahoochee, 173 U. S. 540, 
19 Sup. Ct. 491, 43 h. Ed. 801, affirming the same case decided by the 
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Circuit Court of Appeals for this circuit in 74 Fed. 899, 21 C. C. 
A. 162. Neither of them décides the question involved hère; but they 
give a somewhat narrow effect to the Harter Act. 

We cannot overlook the fact that in this case the relations of the 
tug to the cargo of the West Virginia were not merely those of tug 
and tow, but perhaps, also, those of the owner of a vessel and the 
owner of a cargo; so that, at common law, the liability of the tug 
was not merely for ordinary care, but perhaps that of the guaranty 
which a common carrier gives the person whose marchandise he 
transports. Consequently, if in this case the loss of the cargo had 
arisen through errors in the navigation of the barge West Virginia, 
arising aboard of her, the Harter Act would perhaps apply. It can- 
not, perhaps, be denied that the tug was "transporting" the cargo of 
the West Virginia; nor can it, perhaps, be denied that the relations 
of the tug to the cargo were within the equity of the statute, which 
was intended to relieve seagoing vessels from the extrême liability 
at common law of carriers towards the owners of the merchandise 
carried. Thèse are very serions questions, as a very large portion of 
the coal traffic now on the Atlantic coast is conducted in the man- 
ner shown hère. The owners of the tugs are transporting cargoes 
for which they receive freight ; not merely towing barges. Of the 
latter they are either absolute owners or owners pro bac vice, as the 
owners of the tug were in this transaction ; and for ail questions un- 
der statutes of this character, it is settled that ownership absolutely 
and pro bac vice are the same. As we bave said, the Suprême Court 
has treated the Harter Act somewhat strictly, and the opinion in be- 
half of that court in The Irrawaddy, 171 U. S. at pages 195 and 196, 
18 Sup. Ct. at page 834, 43 h. Ed. 130, says : 

"Upon the whole we think that, in determining the effect of this statute 
in restrieting the opération of gênerai and well-settled principles, our proper 
course is to treat those principles as still exlsting, and to liniit the relief from 
their opération afforded by the statute to that called for by the language it- 
self of the statute." 

Clearly on its face the Harter Act had in mind, not so much a broad 
principle, as only the relations which exist between a vessel and the 
cargo with which she is herself laden. From that point of view there 
is enough to justify the following expression in the opinion in behalf 
of the Circuit Court of Appeals in Ralli v. N. Y. & Y. S. S. Co., 154 
Fed. 286, 83 C. C. A. 290, decided on April 30, 1907, by a strong court : 

"Maulfestly this seetion deals with a spécifie vessel ; i. e., the vessel on 
which the merchandise is being transported." 

This refers to the third section of the Harter Act, but inevitably 
it must be taken to concern the whole of the statute. Consequently, 
in any view, we are obliged to sustain the conclusions of the District 
Court. 

The decree of the District Court is affirmed, with interest; and the 
appellees recover their costs of appeal. 
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In re TRAYNA & COHN. 

In re SHODOROV. 

(Circuit Court ot Appeals, Second Circuit. February 28, 1912.) 

No. 163. 
Bankbuptct (§ 217*) — Enjoining Actions at Law Against Trustée In- 

DlVlDUALLY. 

A bankrupt's chattel mortgagee is properly enjolned from prosecuting 
an Independent suit against the bankrupt's rcceiver or trustée as an iii- 
J dividual for claimed conversion of the mortgaged property in selling it 
free of liens, where he dld not object to sueh sale, and afterwards ap- 
plied to the bankruptcy court for application of the proceeds of the sale 
in payaient of his inortgage. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 49 ; Dec. Dig. 
f 21T.*] 

Noyés, Circuit Judge, dissenting. 

Petitioti to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Trayna & Cohn, bankrupts. On pétition by 
Samuel Z. Shodorov to revise an order enjoining him from prosecut- 
ing an action against E. Crosby Kindleberger, receiver. Affîrmed. 

Abraham P. Wilkes and Henry Kuntz, for petitioner. 
Nathan M. Hutner, for trustée. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. During ail the times involved in this con- 
troversy E. Crosby Kindleberger was receiver or trustée of the estate 
of Trayna & Cohn, bankrupts. On April 13, 1911, he presented a 
pétition to the District Court, praying that he might be permitted to 
sell the property of the bankrupts subject to ail existing liens, among 
them a chattel mortgage held by Shodorov, the petitioner. Subse- 
quently, upon receiving information tending to show the invalidity of 
the Shodorov mortgage, and believing that a much larger sum could 
be obtained for the property by so doing, Kindleberger directed that 
the property be sold free of ail liens. It was so sold, and the trustée 
has in his hands funds more than sufficient to pay the amount of the 
petitioner's mortgage. Np objection was made to the sale of the 
property free of the liens thereon, although a représentative of the 
attorney for the petitioner was présent at the sale. This représentative 
was informed that the proceeds of the sale would be held by the 
receiver until the question as to the validity of the mortgage was 
determined. 

Subsequently counsel for Shodorov informed the receiver's at- 
torney that application would be made to the bankruptcy court for 
the payment of the mortgage out of the funds in the hands of the 
receiver. Shodorov's counsel was then informed that if any such 
application were made it would be opposed, and the validity of the 
mortgage would be first determined by the court. Nevertheless, on 
the 19th day of May, 1911, papers asking for this relief were served 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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on the receiver by Shodorov's attorney. The motion coming on in 
court was referred to the référée in charge, both parties appearing 
and presenting affidavits in support of their respective contentions. 
The matter was then adjoumed for hearing until June 2, 1911. On 
that day Shodorov failed to appear, his default was duly entered and 
the matter was adjourned without date. 

On September 12, 1911, a summons and complaint was served upon 
Kindleberger in his individual capacity, charging him with the con- 
version of $1,550, the amount of said mortgage. 

The petitioner rehes upon Re Kanter & Cohen, 121 Fed. 984, 58 
C. C. A. 260, Re Spitzer, 130 Fed. 879, 66 C. C. A. 35 ; Re Kalb 
& Berger Co., 165 Fed. 895, 91 C. C. A. 573, and several other 
authorities holding, in substance, that a court of bankruptcy will 
not enjoin the prosecution of an action against one of its officers 
seeking to charge him in his individual capacity. We are of the opin- 
ion that thèse authorities are inapplicable to the présent controversy, 
for the reason that the petitioner voluntarily consented that it should 
be heard and determined in the bankruptcy court. He had knowledge 
of ail the proceedings in bankruptcy affecting the mortgaged prop- 
erty, he did not object to the property being sold free and clear, his 
lien being transferred to the proceeds of the sale. He agreed that 
an application should be made to the bankruptcy court for the applica- 
tion of the proceeds of the sale in payment of his mortgage. Such 
application was made by him. Affidavits in opposition were prepared 
by the receiver and the matter was referred to the référée in charge 
to hear and détermine the issue. A day was set for the hearing but 
the petitioner failed to appear and his default was noted. There- 
after he brought suit in the city court to recover the amount for which 
he had commenced proceedings in the bankruptcy court. By not 
objecting to the sale and by himself invoking the jurisdiction of the 
bankruptcy court, he ratified the sale free of liens and conferred 
authority upon the court to adjudicate the validity of his mortgage. 
The receiver relied upon and had a right to rely upon thèse acts 
of the petitioner and shaped his course accordingly. Had he known 
that the petitioner intended to hold him in trover he very likely would 
not hâve donc the acts of which the alleged conversion is predicated. 
In any view he had a right to rely upon the question being determined 
in the tribunal whose jurisdiction the petitioner had invoked. Hav- 
ing by tacit consent and affirmative action induced the receiver to join 
issue with him in the bankruptcy court, the petitioner should not be 
permitted to remove the controversy to a tribunal which he may think 
more favorable to his contention. 

There is no hardship in holding the petitioner to the jurisdiction 
fàrst invoked by him. The money is in the bankruptcy court with 
his consent and he will hâve no difficulty in recovering the fulj amount 
if he succeeds in establishing the validity of his mnitgage. We think 
the suit in the city court was vexations and oppressive and that the 
petitioner was properly enjoined from prosecuting it. 

The order is affirmed with costs. 

NOYES, Circuit Judge, Jissents. 
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' ; In re NATIONAL BQUIPMENT CO. 

(Circuit Court of Appeals, Second Circuit. March 2, 1912.) 

1. Dépositions (§ 9*) — ïestimont De Bene Ksse — Right to Take. 

ïlie rlght of a party under Rev. St. § 863 (U. S. Coinp. St. 1901, p. 061). 
to fhav.e testlmony takeu de bene esse wliere tlie wltness lives more tliaii 
100 miles from the place of trial, etc., canuot be taken away by a fédéral 
District Court or any judge. 

[Ed. Note. — For ottier cases, see Dépositions, Cent. Dig. § 4 ; Dec. Dlg. 
19.*] 

2. Equitt (§ 349*) — Tbstimont in Open Court— Right to Compel. 

Under Equity rule 67, as amènded In 1861 (1 Black, 6), so as to 
provide that, on notice by eitlier party lu equlty that he désires the 
testlmony to be adduced oratly, tbe wituesses sball be examlned before 
one of the examinera, and as aiaended In 189;! (149 U. S. 793, 13 Sup. 
et. ill, 37 L. Ed. 1235), providing that, on notice, the court may permit 
the whole or any part of the évidence to be adduced orally in open court 
on final hearing, either party may compel the taklng of ail the testlmony, 
exeept de bene esse, orally by giving notice ; the court belng empowered 
in its discrétion to take the place of the examiner, as to the whole or 
any spécifie part of the évidence. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. §§ 731, 732; Dec. 
Dig. § 349.*] 

Pétitions, by the National Equipment Company, by James C. Kuhn, 
by James A. McClurg & Sons, and by Powell's, a corporation, for 
mandamus against Hon. George C. Holt, United States District Judge 
for the Southern District of New York. Pétitions dismissed. 

Thèse causes come hère upon motion for a wrlt of mandamus directed to 
the Honorable George C. Holt, District Judge, and the District Court, South- 
ern District of New York, to desist from compelllng an unwilling party to an 
equlty suit to adduce orally In open court the whole of hls testlmony. The 
facts In each cause are the same. 

The cause belng at issue, défendant moved for an order apportlonlng tlme 
under the equlty rules, and gave notice that it deslred the testlmony to be 
taken orally before an examiner. Thereupon plaintifC moved that the testl- 
mony be taken in open court, and the District Judge made and entered an 
order that "the whole of the évidence hereln be adduced orally in open court 
on final hearing." 

Livingston Gifford, for petitioners. 
F. E. M. Bullowa, opposed. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). 
[1,2] We prefer not to look into the question whether or not an 
application for mandamus is proper practice, because the point is not 
raised on behalf of respondent, and it is désirable that the main ques- 
tion of practice touching the taking of testimony in equity be prompt- 
ly settled. Especially so because the District Court in the Southern 
District of New York bas recently adopted a rule in effect January 
1, 1912, which reads as foUows : 

"4. Trials In Open Court. 

"If any party to a suit in equlty désires a trial in open court upon évidence 
there to be glven orally, he shall move for an order dlrectiug that mode of 

•For otlier cases see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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trial upon any gênerai motion day ; l)iit if such order be consented to it may 
be entered at any tlnie withont notice." 

This rule apparently and the order heretofore made do not apply 
to testimony which may be taken de bene esse under section 863, U. 
S. Revised Statutes (U. S. Comp. St. 1901, p. 661), where the wit- 
ness lives at a greater distance than 100 miles from the place of trial, 
or is about to go out of the United States, or is ancient or infirm, 
etc. It would not be within the power of the District Court or of 
any judge to deprive a party of the rights accorded to him by that 
section. Indeed, the rules of the Suprême Court in référence to the 
mode of proof in causes of equity must be construed so as not to 
conflict with the provisions of that section, for the power of_ that 
court to prescribe modes of taking évidence in suits of equity is re- 
stricted to modes which are "not inconsistent with any law of the 
United States." Sections 862, 917, U. S. Rev. Stat. (U. S. Comp. St. 
1901, pp. 661, 684). 

The sixty-seventh rule was long since amended (1861, 1 Black, 6) 

so as to provide that : 

"Eitlier party may give notice to tbe other that he desires the testimony 
to be adduced In the cause to be talten orally, and thereupon ail the witnesses 
to be examined shall be examined before one of the examiners." 

It also provides that testimony might be taken on commission by 
interrogatories — for spécial reasôns, satisfactory to the court 
or judge. This rule, confîning it, of course, to testimony other than 
that covered by section 863, was not inconsistent with any statute, 
and was one which the Suprême Court had the power to make. Ever 
since it was promulgated either side could insist that ail the testimony 
(other than the de bene esse) be taken orally, and no objection of 
the other side could prevent its being so taken. This long equity 
rule 67, thus amended, remained substantially unchanged until 1893 
(149 U. S. 793, 13 Sup. Ct. iii, 37 L. Ed. 1235), when the follovving 
clause was added to it : 

"Upon due notice given as prescribed by previous order, the court may, in 
its discrétion, permit the whole or any spécifie part of the évidence to be 
adduced orally in open court on final hearing." 

Although this clause was added at the foot of the existing rule, 
probably as a matter of convenience, its logical position is immediately 
after the earlier provision as to taking évidence orally. Placing it 
there, and construing it with the clauses to which it is an amendment, 
the meaning of the whole seems entirely clear. Either party may 
c:ompel the taking of ail the testimony (except de bene esse) orally, 
by merely giving notice. Such oral testimony is usually adduced be- 
fore an examiner, but, if the court chooses so to do, it may take the 
place of the examiner, as to the whole or any spécifie part of the 
évidence. 

Construing this same rule as amended, the Circuit Court of Ap- 
peals for the Fourth Circuit has reached a différent conclusion. Hy- 
amo V. Fédéral Co., 152 Fed. 970, 82 C. C. A. 324. It construes the 
Word "permit" as used in contradiction to "compel" or "require," 
holding that it was intended to apply only to a willing party. If 
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this construction be right, then the consent of ail parties must be 
had to the taking of any testimony in court, or there wiU be com- 
pulsion of some of them. For instance, if the complainant says, "I 
want to examine such a witness in open court," and the respondent 
says, "I object," the court, if it makes an order allowing such wit- 
ness to be thus examined, "compels" the respondent. It seems to 
us that the word "permit" was intended to show that an application 
must be made before the court can act, and that an application by 
one of the parties only was contemplated, because notice is required 
to be given. 

We are not inclined to concur with the Court of Appeals for the 
Fourth Circuit, and feel no hesitancy in expressing a différent con- 
clusion, because the question involved is not one of substantive law, 
but is concerned merely with détails of practice. Indeed, it is con- 
cerned merely with strictly local practice in the Southern District of 
New York. In the District of Connecticut the local rule' provides 
for a stipulation in writing, signed by the solicitors for both parties, 
as a pre-requisite to the taking of testimony m open court. 

The pétition is dismissed. 



L. BOYERS SONS CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Marcli 11, 1912.) 

No 149. 

1. Collision (§ 38*) — Rules of Navigation— Right to Assumé Pbopeb Nav- 

igation. 

A prlvlleged vessel Is entltled to assume that, although the burdened 
vessel may at flrst propose to exchauge rights of way, It will, if sucli 
proposai be rejected, eonform to the rules of navigation. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 37, 38 ; Dec. 
Dlg. § 38.*] 

2. Collision (§ 137*) — Suit Against United States— Spécial Act of Con- 

obess atjthokizing. 

Under a speeial act of Congress for the relief of the owner of a lighter 
Injured in collision with a government vessel, and of her cargo, which 
was lost, authorizing a court of admiralty to pass on the case, and, if 
It should détermine that the government vessel was in fault, providing 
that the vessel and cargo owners should be reiuibursed for their damages 
and loss, recovery for loss of the cargo is not preduded, because it was 
insured and the Insurance collected. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 201; Dec. Dig. 
« 137.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the L. Boyers Sons Company against the 
United States. DecreC for libelant, and respondent appeals. Af- 
firmed. 

The llghthouse tender Cactus, a government vessel, was In collision with 
the steam lighter Climax; the latter vessel being herself injured, and losiug 
a cargo of sugi^r which she was carryiug for others. Her owners reimbursed 
tlie owners of the sugar for its loss. 

•For other cases see same toptc & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Coiigress passed an aet (Aet Jan. 23, 1009, e. 39, 35 Stat. 1404) for the re- 
lief of the owners of the llghtsr and of the cargo laden aboard thereof. It 
l)rovided that the claims might be presented to the District Court, Southern 
District of New York, sitting as a court of admiralty. Such court was given 
jurisdiction to hear and détermine and to render judgment thereon upon the 
isame principles and uieasures of liability and damages in like cases in ad- 
miralty. It further provided that, if it should appear that responsibility rests 
with the Cacttis, the court shall then proeeed to ascertain and détermine the 
amounts which shouid be paid to the owners, 'respectlvely, of the Climax and 
of her cargo, in order to reiuiburse them for the losses and damages so sus- 
tained. 

The resuit of the hearing in the District Court was a decree in favor of 
the owners of the Climax for the amount of damage done to the boat and for 
the cargo damage, wJiich the owners of the boat liad made good to the own- 
ers of the cargo. From this decree the government appealed. 

Henry A. Wise, U. S. Atty., and Addison S. Pratt and Roger H. 
Clarke, Asst. U. S. Attys. 
J. F. Foley, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). We 
find no merit in the assignments of error which refer to the naviga- 
tion of the two vessels. The finding of the District Judge that the 
Climax blew a single whistle, which was not answered, and there- 
af ter a second single whistle, which the Cactus answered with two 
whistles, is clearly supported by the testimony, including the disinter- 
ested witnesses. The contradictory testimony of the Cactus as to the 
signais, that she gave the first signal (a two-blast one) is overwhelm- 
ingly controverted. But even the Cactus concèdes that at no time 
did the Climax assent with a two-whistle signal to the Cactus' two- 
whistle signal. 

Upon the story of the master of the Cactus it is manifest that the 
collision happened because of his entire disregard of the starboard 
hand rule, a disregard which resulted, as his testimony shows, from 
his ignorance of its requirements. 

[1] Appellant's counsel, however, contends that the Climax was 
also in fault: First. Because she did not hear and answer the first 
signal of the Cactus. The évidence of the disinterested witnesses 
corroborâtes that of the Climax that the latter blew the first whistle, 
which the Cactus crossed. Second. Because the Climax did not star- 
board when she saw that the Cactus intended to keep on. But as we 
pointed out in The Chicago and City of Augusta, 125 Fed. 712, 60 C. 
C^ A. 480, and in The George S. Schultz, 84 Fed. 508, 28 C. C. A. 
476, the privileged vessel is entitled to assume that, although the bur- 
dened vessel may at first propose to exchange rights of way, it will, 
if such proposai be rejected, conform to the rules of navigation. 

[2] The only other assignment of error is that libelant was not 
entitled to recover damages for the lost cargo, because the same had 
been insured and insurance collected. In our opinion the provision 
in the aet that the owners of vessel and cargo respectively should be 
reimbursed for losses and damages sustained does not preclude recov- 
ery for such a loss, which has been covered by insurance through some 
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collatéral contract. What Congress had in mind was merely the fore- 
closing of any argument that unusual extraordinary claims — such as 
«xpected profits or consequential losses should be allowed. Claims of 
such a character had been excluded by somewhat différent language 
in other relief acts, which were considered in the authorities cited on 
appellant's brief. The construction contended for would prohibit the 
recovery of damages by the cargo owners, if it appeared that the 
shipowner, who was liable as bailee of the cargo, were solvent. Such 
certainly could not hâve been the intention of Congress. 
The decree is afïirmed. 



In re K AS SEL. 
' (Circuit Court of Appeals, Second Circuit. March 11, 1912.) 

No. 147. 

1. Bankeuptct (§ 160*) — "AcT of Bankruptct"— Pkefebences. 

Transfer of property by a debtor with intent to prefer creditors does 
not constltute an act of bankruptcy within Bankr. Act July 1, 1898, c. 
541, § 3a, 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), unless he Is In- 
solvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 249-258; 
Dec. Dlg. § 160.» 

For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, p. 
7562.] 

2. Bankruptct (§ 91*) — Pret-eeences— Evidence— Sufficienct. 

On pétition for an adjudication of bankruptcy, évidence held to sus- 
taln a flndlng that the alleged bankrupt was solvent when he made cer- 
tain transfers. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 137-139; 
Dec. Dlg. § 91.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Abraham Kassel, alleged bankrupt. From an 
order dismissing their pétition for an adjudication of bankruptcy, 
Jesse Jedel and others appeal. Affîrmed. 

Malcolm Sundheimer (A. Maurice Levine, of counsel), for appel- 
lants. 

Solon B. Lilienstern (J. B. Engel and Joseph G. Engel, on the 
brief), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The acts of bankruptcy alleged in the 
pétition are those mentioned in the Bankruptcy Act, § 3A, sufjds. 1 and 
2, and consist of the transfer by Kassel, while he was (as is alleged) 
insolvent, of portions of his property with intent to prefer certain 
creditors, and the transfer of certain portions of his property within 
the four months' period with intent (as is alleged) to hinder, delay, 
and defraud his creditors. 

[1] We concur with Judge Hough in the conclusion that there is 
no évidence tending to support the allégation of intent to hinder, de- 
lay, or defraud creditors. The only question, therefore, which need 

•For other casea see same topic & { kumbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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be considérée!, is whether transfers of portions of his property were 
made by Kassel, while insolvent, with intent to give préférences to 
creditors, who were the transférées. The question of intent is unim- 
portant unless insolvency at the time of transfer is shown. 

The appellants discuss some passages in the opinion of tlie spécial 
master as if they were findings, and argue at considérable length to 
show that the testimony does not support such findings. They are 
in error, because thèse passages are not findings at ail, but merely 
remarks arguendo. The only findings of the spécial master are as to 
the value of the items of the property which made up Kassel's assets 
at the time and to the amount of his indebtedness. Thèse, under the 
act, are the facts from which insolvency or solvency is to be deter- 
mined. 

[2] The bankrupt at the time in question owned certain pièces of 
real estate. Seven qualified experts familiar with real estate values 
testified before the spécial master. Three of them were called by the 
petitioning creditors ; four of them by the bankrupt. Kassel aiso, 
who had dealt extensively in real estate, qualified as an expert and 
testified as to values. The spécial master refers to him as follows : 

"Upon the witness stand the respondent Impressed me as beiiiK an honest 
and trutliful witness, and llkewise a person of considérable expei'ieiice in real 
estate dealings in the city of New York, and to be a man of force and ability." 

Irrespective of Kassel's évidence, there was a wide divergence be- 
tween the estimâtes of the value of the five différent parcels especially 
in controversy given by the experts. Between the highest estimate 
given by the respondent's and the lowest estimate given by the cred- 
itors' witness there is a différence of over $100,000, and the lowest 
estimate of the latter witnesses is more than $40,000 less than the 
assessed valuation of thèse properties at the time on the tax books. 
The spécial master saw ail thèse witnesses who were cross-examined 
at great length, and we find nothing in the record which would clearly 
show error in accepting the estimâtes of one group or of one witness 
rather than those of the others. He reached the conclusion that the 
assets exceeded the liabilities by about $40,000. 

The spécial master apparently omitted from the list of liabilities 
certain unpaid taxes ($8,350), and also three notes ($8,9.50) held by 
petitioning creditors, and which they assert they own. They did not 
prove their ownership, but the évidence seems to indicate that, at 
the time of transfer, thèse notes represented an indebtedness due to 
some one. The total of thèse two items, however, is considerably 
less than the excess of assets over liabilities found by the spécial 
master ; and, since we are not persuaded that he made any other 
"manifest errors in calculations," his findings are accepted, and the 
order of the District Court is afiirmed. 
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HOGAN V. AMERICAN AGR. CHEMICAL CO. 

(Circuit Court of Appeals, First Circuit. April 17, 1912.) 

No. 925. 

Masteb and Servant (§ 286*) — Injtjbt to Servant— Négligence— Question 
FOR Jury. 

Evidence held to entitle a servant, sulng for Personal Injuries sustained 
while removing dangerous material from a bin, to go to the jury on the 
Issue whether the master negligently set him to work wiiile the material 
was in an unusual condition, giving rise to spécial danger not incident 
to the ordinary work, and of which he was ignorant. 

[Ed. Noté. — For other cases, see Master and Servant» Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1012, 1044, 1046, 1050; Dec. Dlg. 
I 286.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Action by John Hogan against the American Agricultural Chemical 
Company. There was a judgment for défendant, entered on a di- 
rected verdict, and plaintifï brings error. Reversed and remanded. 

George R. Farnum, of Boston, Mass. (Hannigan & Fox, on the 
brief), for plaintifï in error. 

Robert B. Stone, of Boston, Mass. (Richard Stone, on the brief), 
for défendant in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. The question upon this -wr'it of error 
is whether the Circuit Court erred in directing a verdict for the de- 
fendant, on the ground that no proof had been ofïered of defendant's 
négligence. 

The plaintifï, Hogan, was directed by defendant's foreman to re- 
move from a bin a substance variously described by him as "phos- 
phate stufï," "acid phosphate," and "fertilizer," which is prepared in 
a mixer and allowed to run down into a bin, where it is allowed to set. 
There was évidence to show that it was a dangerous substance, and 
was capable of causing bodily harm from its chemical nature. 

The plaintifï testifîed that he had worked upon this material before 
and found it cold; that he had never found it hot before; that when 
he began to dig on the day of the injury it was fine and dry on the 
outside, and hard and crusty, and that he knew of no danger, and 
did not think the foreman would hâve sent him in there if it had not 
been saf e ; that he did not undermine the stufï, but that while he was 
digging the stufï came out on him from the middle of the pile; that 
it was pretty hot and steamy, and seriously injured him; that he had 
no knowledge how long the stufï had set there in the "den" or bin. 

While the testimony ofïered is most meager and unsatisfactory, and 
there seems to be little justification for the attempt to establish a case 
with the minimum amount of proof of fact and of explanation oî 
circumstances, yet there were facts in évidence from which, ïn the 

*]fcr otber cases see same toplc & S numbeb In Dec. & Am. Digs. 1S07 to date, & Rep'r Indexe* 
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absence of contradiction, the jury might hâve found that the plain- 
tiff was ordered to work upon the material before it had set to the 
ordinary condition in which he had previously worked upon it, and 
that the substance fell upon the plaintiff, not because it was under- 
mined by him, but because it was dry and crusty only on the outside, 
while wet, steamy, and hot in the inside. Though there was no direct ' 
évidence that the material had not been allowed to set for the usual 
tiine, yet from the évidence that it was not in the usual condition; 
that it did not f ail from being undermined, but came out of the mid- 
dle of the pile in a hot, wet, and steamy condition, the jury was fairly 
entitled to make that inference. 

We think that there was sufficient évidence to entitle the plaintiff 
to go to the jury upon the question whether the défendant negligently 
set the plaintiff to work while the material was in an unusual con- 
dition, giving rise to a spécial danger not incident to his ordinary 
work, and of which he was ignorant. 

The judgment of the Circuit Court is reversed, and the case is re- 
manded to the District Court for further proceedings consistent with 
tliis opinion, and the plaintiff in error recovers costs in this court. 



MEXICO INTERNATIONAL LAND CO. v. LARKIN. 

(Circuit Court of Appeals, Eighth Circuit. March 30, 1912.) 

No. 3,650. 

(Syllabus ly the Court.) 

1. ArPEAL AND Breoe (§ 500*) — Recoed of Ekeoe Requisite for Review. 

The burden of proof is on tlie plaintiff in error to establish those er- 
rors of which he coniplains, and in the absence of proof by the record 
that a question of law arose, and that it was presented to and ruled up- 
on by the court below, no error is established, because none could arise 
concerning a question which was not presented, considered, or decided 
by the trial court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2295- 
2298 ; Dec. Dig. § 500.*] 

2. Appeal and Ebeoe (§ 262*) — Reqtjest for Peeemptobt Insïeuotion and 

Exception Necessaey to Review. 

A request for a pereraptory instruction and an exception to its refusai 
is indispensable to a review of the submission of a cause to a jury in the 
trial of an action at law. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1582- 
1589, 1593-1595 ; Dec. Dig. § 262.*] 

3. AppfjiL and Ereob (§§ 260, 263*) — Exception Requisite. 

An exception to tlie ruling of the court in the admission or exclusion 
of évidence, and in the charge of the court, or its refusai to charge, is 
Indispensable to the review of such rulings. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1503- 
1523, 1525-1532; Dec. Dig. §§ 260, 263.*] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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Action', by the Mexico International Land Company against C. H. 
Larkin. Judgment for défendant, and plaintifï brings error, Af- 
firmed. 

W. F. Zumbrunn, for plaintiff in error. 
Ira E. Lloyd, for défendant in error. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. This vvas an action at law on a promis- 
sory note, and the défense was that the défendant made an appHca- 
tion to the plaintiff to purchase certain lands on condition that the 
plaintiff should approve an application and mail him a certain bond 
for a deed; that he paid $320 and signed and delivered the promis- 
sory note on condition that the money should be refunded and the 
note should be canceled if the application was not approved, or if the 
bond was not sent ; and that neither had been donc. The plaintiff re- 
plied that the application was approved by it, and that the bond was 
withheld at the request of the défendant. There was a trial by jury. 
At the close of the trial the court charged the jury and submitted to 
them thé issues whether or not the application was approved by the 
plaintiff and whether or not the bond was withheld at the request of 
the défendant, and the jury returned a verdict for the défendant for 
the sum of $320 and interest. 

[1, 2] It is assigned as error that the court permitted the case to be 
submitteid to the jury, that it allowed the jury to return a verdict for 
the défendant, and that it did not peremptorily instruct them to return 
a verdict for the plaintiff. But the plaintiff did not request the court 
to instruct the jury to return a verdict in its favor, nor did it take 
any exception to its charge or to its submission of the case to the jury 
for décision. In an action at law the burden is on the plaintiff in er- 
ror to establish the existence of those errors of which he complains, 
and in the absence of proof by the record that a question of law arose, 
and that it was presented to and ruled upon by the court below, no 
error is established, because none could arise concerning a question 
which was not presented, considered, or decided by the trial court. 
Southern Pacific Company v. Arnett, 126 Fed. 75, 77 , 61 C. C. A. 131, 
133. Because there was no request, and no ruling on a request, for a 
peremptory instruction in favor of the plaintiff, and because there 
was no exception to any ruling relative to the matters now assigned as 
error, there is nothing in this case for this court to review. 

[3] It is indispensable to a review in the courts of the United States 
of any ruling of a trial court on the admissibility of évidence, or in 
the charge of the court, or the submission of the case to the jury that 
the ruling of which complaint is made should be challenged, not only 
by an objection, but by an exception taken and recorded at the time, 
to the end that the attention of the trial judge may be sharply called 
to the question presented, and that a clear record of his action and its 
challenge may be made. Potter v. United States, 122 Fed. 49, 55, 58- 
C. C. A. 231, and cases there cited. 

The judgment below is afiîrmed. 
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THE TRANSFER NO. 11. 
(Circuit Court of Appeals, Second Circuit. February 27, 1912.) 

No. 174. 

Collision (§ 95*) — Steam Vessels Crossimg— Violation of Rcles. 

A collision in East River between two tugs, with tows alonprside, on 
Crossing courses, heU due solely to the l'unit of tlie one ha vins the other 
on lier ovvn slarboard slde, and tberelore bound to keep out of the way, 
while the other kept lier course and speed, instead of which she gave a 
signal of two blasts and tried to cross the other's bows. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202 ; Dec: 
Dig. § 95.* 

Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in admiralty for collision by the R. G. Packard Company, own- 
er of the tug Enterprise, against the tug Transfer No. 11 ; New York, 
New Haven & Hartford Railroad Company, claimant. Decree for 
claimant, and libelant appeals. Affirmed. 

Alexander & Ash, for appellant. 

James T. Kilbreth and Charles M. Sheafe, Jr., for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. On the morning in question the Enterprise, 
with a dredge lashed to her starboard side, started from Hell Gâte 
down the East River, on the Manhattan side of Blackwell's Island, 
bound for Newtown creek. When about opposite Thirty-Fourth 
Street, she headed across the river, angling on the Brooklyn shore to 
offset the effect of the ebb tide. Though the weather was hazy on the 
trip down, it was sufficiently clear to enable her master to see both 
shores until she reached the middle of the river off Thirty-Fourth 
Street, when a fog from the lower harbor was blown up the river and 
enveloped her. At this time the Transfer No. II, with two carfloats, 
one on each side, was proceeding up the river, but angling a little on 
the Brooklyn shore. When the tugs first saw each other, they were 
from 250 to 500 feet distant. The Enterprise had the Transfer 
on her own starboard side. She then gave a signal of two blasts of 
her whistle, ported her helm and proceeded to go ahead without re- 
ducing speed. The Transfer answered with an alarm, which the En- 
terprise answered and reversed her engine. The master of the Enter- 
prise knew that the Transfer was the privileged vessel and that it was 
bis duty to keep out of the way. He also knew that it was the Trans- 
fer's duty to keep her course and speed. Instead of foUowing the 
rule, he concluded to substitute bis judgment for the plain require- 
ments of the law and attempted to cross the Transfer's bow. In other 

•For other cases see same topic & s numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
195 F.— 32 
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words, he took the risk of violating the starboard hand rule and 
failed. 

It is unnecessary to speculate as to what would hâve occurred had 
the rules been followed promptly and had the Enterprise stopped and 
reversed. We are strongly persuaded that the colHsion would hâve 
been avoided, but it is enough that the law v^^as plainly violated, v^^ith 
the resulting damage. The Geo. S. Schultz, 84 Fed. 508, 28 C. C. A. 
476. 

We are unable to discover any neghgence on the part of the Trans- 
fer. She was not proceeding at an improper rate of speed, she kept 
her course as the rule required, and the moment it became évident 
that a collision was imminent she stopped and reversed her engine. 

It is argued that the présence of a fog prior to and at the time of 
the collision renders the starboard hand rule inapplicable. There was 
testimony tending to establish this contention, but the District Judge 
who heard the witnesses evidently was not impressed with its accuracy 
as he makes no allusion to the subject in his décision. The testimony 
amply warrants a finding that the fog was not so thick as seriously 
to interfère with navigation. The master of the Enterprise made a 
report to the local inspectors on June 11, 1909, in which he says: 

"The weather was hazy but good seeiiig and the tlde was ebb and nothing 
unusual occurred untU we got near the niouth of the Kewtown ereek when' 
I saw Tr^nsfer No. 11 broad off on my starboard bow. * * * At thls tinie 
the weather commeneed to thlcken a little and I at once blew my alarm whis- 
tles." 

The master of the Transfer in a similar report says: 

"At 6:10 a. m. the fog lifted so I eould see the Brooklyn and Long Island 
shore and at 6:15 I left Xlneteenth street and eut over to the Long Island 
shore about 400 feet off. and proceeded aloug up to the rlght of the middle, 
to a point about opposite Newtown creek, when a dredge with a tug on its 
starboard slde loonied up on my port slde, crossing my bows at right angles 
' and he immediately blew me two whistles." 

There was undoubtedly some fog at the time in question, but the 
District Judge was entirely justified in believing that it was not thick 
enough to make this a case of spécial circumstances. 

The decree is aiïirmed with costs. 



McOREERY ENGINEERING CO. v. MASSACIIUSîKTTS FAN CO. et al. 

(Circuit Court of Appeals, First Circuit. April 9, 1912.) 

No. 037, 

1. Patents (§ 30*) — Invention— Réduction to Pbacttce. 

Drawings and verbal description ot an intention, howevcr completely 
they may show conception, art' iusUfficient to establish réduction to 
practlce, unless flled as an application for a patent, when they are ac- 
cepted as a constructlve réduction to practlce. 

[Ed. Note. — For other cases, see Patents, Cent. I>ig. § 34; Dec. Dig. 
§ 30.*] 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 76*) — Validiiy— Invention "on Sale" fob Moee Tiian Two 

Years. 

Proof of a mère contract to constrnct froin plans, and to dellver in the 
future, a machine or manufacture net sbown to bave been previously 
built, Is insufficlent to establish that the machine or manufacture was 
"on sale" within the meaning of Kev. St. § 48S6 (U. S. Comp. St. 1901, 
p. 3.382), so as to defeat a patent therefor not applied for until more 
than two years after such contract was made. In the absence of any évi- 
dence that the invention had been reduced to practice at the tinie the 
executory contract was made. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 92, 9S; Dec. 
Dig. § 76.*] 

3. Patents (§ 191*) — Infringement— Attaciiment of Infkinginq Asticle to 

Eealiy. 

The attachment of patented machinery to a building so that it beeomes 
part of the realty does not give rise to rights of use against the patentée. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 208; Dec. Dig. 
1 191.*] 

4. Courts (§ 303*) — Jueisdiction op Fedebal Courts— Suit Against State. 

A suit by the owner of a patent for a ventilating apparatus against 
eounty commissioners to enjoin the use of an infrhiging apparatus, which 
has been installed In a eounty courthouse in Massachusetts, is not a suit 
against the state so as to be beyond the Jurisdlctlon of a fédéral court, 
under Const. Amend. 11, since the state has no title to the property af- 
fected, which is in tbe eounty, and although the building is to some ex- 
tent devoted to state uses, it cannot be assumed that an injunction would 
interfère with such use. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 191, 192; Dec. 
Dig. § 303.* 

What are suits against states within the meaning of constitutional 
amendhient 11, see note to Muiray v. Wilson Distilling Co., 92 C. C. 
A. 25.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Suit in equity by the McCreery Engineering Company against the 
Massachusetts Fan Company and the County Commissioners of Es- 
sex County. Decree for défendants (186 Fed. 846), and complain- 
ant appeals. Reversed. 

Fred h. Chappell (Samuel D. Elmore, on the brief), for appellant. 

Odin Roberts (Roberts, Roberts & Cushman, Charles D. Wood- 
berry, Waldron H. Rand, Jr., and Stewart, Coolidge & Rand, on 
the brief), for appellees. 

Before PUTNAM and ALDRICFI, Circuit Judges, and BROWN, 
District Judge. 

BROWN, District Judge. This is an appeal from the judgment 
of the Circuit Court dismissing a bill for infringement of letters pat- 
ent No. 917,185, issued April 6, 1909, on an application of W. E. 
Taylor, filed March 5, 1908, for apparatus for tempering and puri- 
fying air. 

•For other cases see aame topic & § number In Dec. &■ Am. Digs. 1907 to date, & Rep'r Indexes 
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The Circuit Court found that the patent was invalid for the rea- 
son that the invention was on sale for more than two years prior to 
the application for the patent. 

The chief reliance of the défendant on this issue is the record 
made upon behalf of the patentée to the Commissioner of Patents, 
with statements and disclosures of the file-wrapper and contents. 
The facts rehed upon by the défendant are briefly that on February 
27, 1905, Taylor, the patentée, made proposais to a building com- 
mittee of the Second Church of Christ, Scientist, and to a Kansas 
City concern for the construction of the apparatus described and 
claimed in the patent in suit and quoted a price; that thereupon a 
contract was entered into March 16, 1905, under the terms of which 
the work under the contract was to be completed February 27, 1906 ; 
but that the work was not completely installed upon that date, but 
was completed and paid for July 3, 1906. 

A question is raised of the sufficiency of the record to show that 
the contract was based upon completed drawings and spécifications, 
but for the purposes of this case this may be assumed. 

Upon the whole record, nevertheless, there is a failure of proof 
that the apparatus of the patent in suit had been actually construct- 
ed at any time prior to March 5, 1906. 

There is proof of an executory contract for future construction, 
but there is nothing sufficient to show that the invention had ever 
been reduced to practice prior to March 5, 1906, two years before 
the application date, March 5, 1908. 

[1] That drawings and verbal description of the invention, how- 
ever completely they may show conception, are insufficient to estab- 
lish réduction to practice unless filed as an application for a patent, 
when they are accepted as a constructive réduction to practice, was 
decided by this court in Automatic Weighing Machine Co. v. Pneu- 
matic Scale Corporation, 166 Fed. 288, 92 C. C. A. 206. 

The appellees coîitend "that where an inventor, having his inven- 
tion in such condition that he can apply for a patent upon it," offers 
to sell the thing patented, there is an instance of "on sale," regard- 
less of whether a physical embodiment of the invention be existent 
or nonexistent. 

It is true that, having a complète description by words and draw- 
ings, the inventor may go into the Patent Office with a good appli- 
cation, though he has never embodied his invention in a machine or 
manufacturé. 

It also seems to be settled for this circuit by Automatic Weigh- 
ing Machine Company v. Pneumatic Scale Corporation, 166 Fed. 
288, 298, 92 C. C. A. 206, that a complète conception thus evidenced 
must be followed by either actual réduction to practice or by con- 
structive réduction to practice, i. e., an application for a patent. It 
was said: 

"A conception of this character Is not a complète invention under the pat- 
ent laws. It may constitute an invention In a popular sensé, but It does not 
make the inventor 'the original and firb't Inventor under the sta tûtes.' " 
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It niay be further said that not only in a popular sensé, but in a 
scientific sensé, a conception of this character reduced to text and 
drawings may furnish satisfactory évidence of the completion of 
the intellectual act of invention. 

There is, perhaps, a certain inconsistency in holding that draw- 
ings and text filed in the Patent Office show completed invention, 
but that exhibited to others they prove only conception and not 
completed invention. The distinction is not scientific, but is merely 
practical, based upon considérations of public policy. The rule is 
simply that one who in a scientific sensé is entitled to crédit as a 
first inventer has rights to a patent and as against other patentées 
only under certain conditions. He must follow his act of invention 
by recording it in the Patent Office, or put it into physical form. 

There are reasons, however, requiring that we should adopt a 
view of the effect of private drawings which will be consistent in 
différent applications of the patent law. 

The law should encourage the inventor to embody his invention 
in practical form, even though it excuses him from doing so if he 
files his application in the Patent Office. 

Frequently the first step towards a réduction to practice is the 
taking of drawings of his invention to third parties to get an order 
for the machine. It would be a harsh rule to make his application 
for assistance for réduction to practice a placing of a completed 
invention on sale. 

[2] We are of the opinion that proof of a mère contract to con- 
struct from plans and to deliver in future a machine or manufacture 
not proven to hâve been previously completed, falls short of proof 
that the machine or invention was "on sale." The distinction be- 
tween an executory contract to construct and to pass title in the fut- 
ure and putting an article "on sale" is substantial and is not merely 
one of the "witty diversifies" of the law of sales. Especially is 
that distinction important when such an executory contract is for 
the manufacture or construction which constitutes the first réduc- 
tion to practice. 

That inventors who hâve reduced their conceptions to the shape 
of drawings or descriptions and hâve endeavored to enlist capital 
by ofifering to construct and deliver a machine in the future should, 
by the display of drawings and oiïers to construct, be regarded as 
having placed the machine "on sale," would involve a departure 
from the intention of the patent statute as well as from the ordi- 
nary significance of language. 

The opinion of the Circuit Court of Appeals of the Second Cir- 
cuit in National Cash Register Co. v. American Cash Register Co., 
178 Fed. 79, 101 C. C. A. 569, does not support the defendant's con- 
tention. That case décides merely that the manufacture of a ma- 
chine upon an order for its construction followed by its delivery and 
acceptance constitutes a sale within the patent statute. This is far 
from supporting the contention that regardless of subséquent deliv- 
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ery and acceptance the article is on sale and that an agreement to 
construct is a putting on sale. 

In cases where delivery and acceptance are complète, the distinc- 
tion between delivery and acceptance upon a previous order and 
without a previous order has no substantial relation to the purpose, 
of the statute. The completion of the transaction by delivery and 
acceptance affords évidence that the article was "on sale" within 
the meaning of the statute. 

Neither does the case of sale by sample, or by photograph of an 
existing thing, aid the défendant. The existence of a sample proves 
réduction to practice, as does a photograph. 

In Norfolk & West Ry. Co. v. Sims, 191 U. S. 441, 447, 24 Sup. 
Ct. 151, 152 (48 L. Ed. 254), it was said: 

"A sale really conslsts of two separate and distinct éléments: First, a con- 
traet of sale, which is completed wlien the offer is made and aceepted ; and, 
second, a delivery of the property, wliich niay précède, be accompanied by, or 
foUow the payment of the price, as may hâve been agreed upon by the par- 
ties." 

Both in sections 4920 and 4866, Rev. St. (U. S. Comp. St. 1901, pp. 
3394, 3382), the words "public use or on sale" are coupled together. 

There is authority for holding that an offer to sell a completed 
article puts the article "on sale" at the time of the offer. Upon this 
question, however, we reserve our opinion, for there is reason to 
doubt whether an offer to deliver an article at a future time is in 
substance a putting on sale before the time of actual delivery. 

No amount of public use within two years is of any effect even if 
in pursuance of a contract made before the two years. The put- 
ting "on sale" intended by the statute is more or less analogous to 
a public use, and has regard to actual and completed transactions, 
and not to agreements which contemplate both a future production 
and a future transfer of title. 

The learned judge in the Circuit Court stated that there is noth- 
ing in the record to show that the apparatus in question was the first 
constructed by the complainant, or that the contract contemplated 
anything expérimental, and cites Swain v. Holyoke Machine Co., 
109 Fed. 154, 48 C. C. A. 265, to the point that the burden of prov- 
ing that the use was expérimental rested upon the patentée. That 
case does not, however, aid the défendant. A use had been proved; 
therefore the burden to prove it expérimental and to take it out 
from the statute was a burden of meeting évidence sufificient to inval- 
idate the patent. Under the défense that the machine was "on 
sale," the burden rests upon the défendant to show that the machine 
existed as a complète article of sale, not on paper, but in fact. In 
the absence of such proof, the case is not brought within the stat- 
ute, and therefore no exception need be proved. In fact, if a sale 
were proved, it is doubtful if the purpose for which it was made 
could be material. 

Assume that the article never was completed in accordance with 
the existing contract; could it be fairly said that it was ever on 
sale? Not unless we stretch the words "on sale" to that meaning 
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most unfavorable to the inventer, and give them their worst con- 
struction against him. 

Even if it be said that the words "on sale" hâve varions popular 
meanings which include the offer of existing goods for présent trans- 
fer of title, and the offer of future goods for a future transfer of 
title, it does not follow that in the construction of this statute we 
should ignore the substantial distinction between a présent offer of 
existing goods and an executory contract to make and transfer at 
a future time. 

It seems probable that a more reasonable interprétation of sec- 
tion 4866 and section 4920 can be had by référence to this distinc- 
tion than by an attempt to disregard it and make the statute include 
ail the popular and inexact meanings of the words "on sale." 

In the présent case, however, we are required only to pass upon 
the sufficiency of the facts relied upon by the défendant to prove 
this défense. 

In the absence of évidence that the invention had been reduced 
to practice at the time of this executory contract for future con- 
struction, or at any time prior to March 5, 1906, we are of the opin- 
ion that it cannot be said that the machine or manufacture had been 
"on sale" for more that two years prior to the application date. 

We are of the opinion that the Circuit Court was in error in find- 
ing the patent invalid for the reasons assigned. 

We hâve next to consider whether the Circuit Court erred in sus- 
taining the pleas of the défendant county commissioners of the 
county of Essex, and in dismissing the bill as to them. The bill 
was brought against the Massachusetts Fan Company, which in- 
stalled the ventilating apparatus in a courthouse at Salem, and 
against the défendants Kimball, Poor, and Grosvenor as county 
commissioners. 

By pleas the county commissioners alleged, inter alla : 

"That ever slnce said apparatus was installed in said building by said dé- 
fendant Massachusetts Fan Company as aforesaid, it bas formed and now 
forma part of the realty in and a fixtvire of a registry of deeds and court- 
house of said county ; and that said building is held by the inhabitants of 
said county for the uses and purposes of the commonwealth of Massachusetts 
in the administration of the executive and .iudicial dutles of its governnieut 
and for no other use or purpose ; and except as thèse défendants as county 
commissioners hâve been or are officers or custodians of and for said com- 
monwealth and county, acting under and in obédience to the statutes of said 
commonwealth and to represent said county in tlie care of its property, thèse 
défendants hâve donc no act with or in respect to the said 'air washing' 
apparatus, etc." 

In the opinion of the learned Circuit Judge it was said: 

"It was assumed at the argument that they rested their défense on the 
ground that, while the county of Essex may be a corporation suable, yet the 
county courthouse is an agency of the commonwealth, and that no injunc- 
tion will issue to restrain a state from using a courthouse for the state's 
purposes. 

"If the defendant's contention concerning the nature of the courthouse 
is correct, this case is governed by Belknap v. Schild, ICI U. S. 10 [16 Sup. 
et. 443, 40 L. Ed. 599], and International Postal Supply Co. v. Bruce, 194 V. 
S. 601 [24 Sup. et. 820, 48 L. Ed. 11-34]. In the latter case the Suprême Court 
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refused an Injiinction against a postmaster from iislug an infrhiging device 
then leased to thé United States. 

"As to the défendant comniissloners, the only question hère left open is, 
therefore, tliis: Is the county courthouse such an ageiicy of the common- 
wealth as to be like a post office in the latter's relation to the United States?" 

irpon considération of Morse v. Norfolk Co., 170 Mass. 555, 556, 
49 N. E. 925, Prince v. Crocker, 166 Mass. 347, 360, 44 N. E. 446, 
32 L. R. A. 610, Opinion of Justices, 167 Mass. 599, _ 600, 46 N. E. 
118, and Mass. Rev. Laws, c. 20, generally, and specially sections 5 
and 24, the learned judge was of the opinion that the duty of com- 
missioners to build and equip courthouses is a duty or function 
which concerns the people of the state at large, and that this duty 
to maintain a courthouse once erected seems to be of the same sort, 
and that no injunction sliould issue to restrain the défendant com- 
missioners from operating the ventilating machinery, even if they 
thereby infringe the complainant's patent. The bill was dismissed 
as against the county commissioners, but without préjudice to an 
action at law against them individually for infringement. 

Upon its main brief the défendant contends that the bill com- 
plains of acts donc by the commonwealth by its duly authorized 
officers and servants, and prays for a decree which will operate 
solely against the commonwealth; that therefore under the eleventh 
amendment to the Constitution the court is without jurisdiction. 
Morse v. County of Norfolk, 170 Mass. 555, 49 N. E. 925, In re 
Worcester County, 102 Fed. 808, 42 C. C. A. 637, Connors v. Stone, 
177 Mass. 424, 59 N. E. 71, and Worcester Court v. Worcester, 116 
Mass. 193, 17 Am. Rep. 159, are cited to show that in constructing 
the courthouse the commissioners acted under the laws of the state 
and not as agents for the county. 

It is further contended that an injunction against the commis- 
(sioners as custodians of said building to prevent future use is one 
which will efïectively operate solely against the commonwealth, and 
that therefore the suit is within the constitutional prohibition. 

Upon their reply brief the défendants restate the question as fol- 
lows : 

"The question ralsed by thèse pleas is whether thèse défendants, sued in 
their officiai capacity, ean be enjoined, with their successors, from using a 
part of the realty of a county courthouse." 

[3] Assume that the apparatus has been so attached to realty as 
to become part thereof as the real property of the county; neverthe- 
less it does not foUow that the complainant's patentée! invention 
has become real estate. The attachment of patented machinery to 
a building so that it becomes part of the realty does not give rise 
to rights of use against a patentée. 

In Belknap v. Schild it was said: 

"Title in the thing manufactured does not glve the right to use the pat- 
ented invention ; no more does the patent right in the invention give title 
in the thing made In violation of the patent." 

[4] In Belknap v. Schild an injunction was denied for the rea- 
son that the caisson gâtes were the property of the United States, 
and that no injunction could be issued to restrain or control the use 
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of property already in its possession. It was said (page 25 of 161 
U. S., page 448 of 16 Sup. Ct. [40 h. Ed. 599]): 
"The United States then lias both the title and possession of the property." 

International Postal Supply Co. v. Bruce, 194 U. S. 601, 24 Sup. 

Ct. 820, 48 L. Ed. 1134, was held to be governed by Belknap v. 

Schild, 161 U. S. 10, 16 Sup. Ct. 443, 40 L. Ed. 599. It was said 

of that case: 

"Ttie title of the United States to the caisson gâtes was adtnitted, and 
tlierefore the United States was a necessary party to a suit which was intend- 
ed to deprive it of the incident of title, the right to use the gâte." 

It was said also concerning the right of the United States in cer- 
tain canceling and postmarking machines: 

"In the case at bar the United States is not the owner of the machines, It 
Is true, but it is a lessee in possession, for a term which bas not expired. It 
has a property, a right in rem, in tlie machines, which, though less exten- 
sive than absolute ownership, has the sanie incident of a right to use them 
while it lasts." 

In thèse cases an injunction against use was refused, on the 
ground that use was an incident of a gênerai or spécial property of 
the United States in the structure embodying the patented device. 

It was held: 

"That the court could not interfère with an objeet of property unlsss it 
had before it the person entitled to the thing." 

And this proposition was held to extend to an injunction against 
the use of the thing as well as to a destruction of it or to a removal 
of the part which infringed. 

The plea does not allège that the state of Massachusetts has title 
to the property, either gênerai or spécial. The use of the ventilat- 
ing apparatus which the bill seeks to enjoin is therefore, so far as 
appears from the plea, not a use which is an incident to property of 
the State of Massachusetts. The effect of the plea is to state title in 
the county, and a holding by the county for the uses of the common- 
wealth. 

The proposition, said to be the turning point of Belknap v. Schild, 
that the court could not interfère with an objeet of property unless 
it had before it the person entitled to the thing, is not applicable 
in the présent case, for the reason that the exemption from $uit 
under amendment 11 of the Constitution is apphcable only to the 
state and not to counties. 

"Neither public corporations nor politlcal subdivisions are clothed with 
the immunity from suit which belongs to the state alone by virtue of its 
sovereiguty." Hopklns v. Clemson Collège, 221 U. S. 636, 31 Sup. Ct. 654, 
55 L. Ed. 890, 35 L. R. A. (N. S.) 243. 

Conceding, .therefore, that when a gênerai or spécial title to 
property is in the state, an injunction against its use will be denied 
on the ground of the state's immunity from suit, does it foUow that 
the state is a party to a suit directly affecting the property of the 
county but only indirectly affecting the public use? The cases of 
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Belknap v. Schild and International Postal Supply Co. v. Bruce do 
not go to this extent. 

The State may not by injunction be deprived of the use of its 
property; this is determined. The présent case, however, présents 
the question whether a suit is in effect against the state, which seeks 
to enjoin county commissioners from a use of county property sup- 
plied by thé county for a public use. 

Revised Laws of Massachusetts, c. 20, § 5, is as follows: 

"Each covinty exeept Suffolk shall provide sultable court houses, jails, 
houses of correction, flreproof offices and other necessary public buildings for 
the use of the county, etc." 

Section 24. The commissioners shall hâve authority — 

"To provide for erectlng and repairlng court houses, jails and other necessary 
public buildings wlthln and for the use of their county, but no money shall 
be paid or liability Ineurred for such érection or repairs in excess of the 
amount speclflcally authorlzed by the gênerai court therefor, exeept for the 
repair In case of emergency. 

"To represent the county, and to hâve eare of its property and the manage- 
ment of its business affairs In ail other cases not expressly provided for." 

The spécial act of the Législature, chapter 423, Acts of 1905, 
authorizes the construction of a building by the county commis- 
sioners; presumably, however, in pursuance of the provisions of 
gênerai law requiring each county to provide such buildings. The 
act of the county commissioners in contracting for a public build- 
ing "within and for the use of their county" is a provision "for the 
use of the county," according to the terms of both section 5 and 
section 24 of chapter 20. 

It is of course apparent that no law of the state of Massachu- 
setts expressly or by implication authorizes the county commis- 
sioners to purchase, or to supply to the county, the property of a 
third person without acquiring a légal title thereto. When a légal 
title is acquired, however, it is the title of the county, and the real 
estate of the county may be conveyed by deed of the commission- 
ers. Chapter 20, § 4. 

While it is true that county commissioners are not mère agents 
of the county, and hâve some f unctions which concern • the people 
of the state at large (Morse v. Norfolk County, 170 Mass. 555, 49 
N. E. 925 ; Prince v. Crocker, 166 Mass. 347, 360, 44 N. E. 446, 
32 L. R. A. 610; Opinions of Justices, 167 Mass. 599, 600, 46 N. 
E. 118), yet buildings erected by them under the provisions 
of law brought to our attention in this case are the property of the 
county, a body poHtic and corporate, "to sue and be sued, to pur- 
chase and hold for the use of the county, personal estate and lands 
lying within its limits, and to make necessary contracts and do 
necessary acts relative to its property and affairs." 

The mère f act that the bill is directed against officiais who assume 
to act in a public capacity does not make the suit one against the 
state. 
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In Ex parte Young, 209 U. S. 157, 28 Sup. Ct. 453, 52 L. Ed. 
714, 13 L. R. A. (N. S.) 932, it was said: 

"In making an offlcer of the state a party défendant In a suit to enjoin the 
enforcement of an act alleged to be unconstitutlonal, it Is plain tliat sucb. 
offleer must hâve some connection witli the enforcement of the act, or e)se 
it- is merely making hlm a party as a représentative of the state, and thereby 
attemptlng to make the state a party. 

" • • • The fact that the state offlcer by virtue of his office has some 
connection with the enforcement of the act is the important and materlal 
fact, and whether it arises out of the gênerai law, or is specially created by 
the act Itself, is not materlal as long as it exists. 

" * • * An injunction to prevent hlm from dolng that which he has no 
légal right to do Is not an interférence with the discrétion of an officer." 

Ex parte Young was foUowcd in Western Union Tel. Ce. v. 
Andrews, 216 U. S. 165, 30 Sup. Ct. 286, 54 L. Ed. 430. 

If state officiais claiming to act under an unconstitutlonal act 
may be enjoined because the act is a nullity, it should follow that 
they may be enjoined from doing without even the color of statu- 
tory authority illégal acts alïecting complainant's property rights. 

In Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. Ct. 340, 56 L. 

Ed. (decided March 4, 1912), the Suprême Court of the United 

States shows clearly that an officer acting in excess of authority or 
under an authority not validly conferred is subject to the same prin- 
ciple applied to state officers seeking to enforce unconstitutlonal enact- 
ments. 

"If the conduct of the défendant constltutes an unwarrantable Interférence 
with property of the eomplalnant, Its resort to equity for protection is not to 
be defeated upon the ground that the suit is one against the United States. 
The exemption of the United States from suit does not protect its officers 
from Personal liability to persons vvhose rights of property they hâve wrong- 
fully Invaded. Little v. Barreme, 2 Cranch, 169 [2 L. Ed. 243] ; United 
States V. Lee, 106 U. S. 196, 200, 221 [1 Sup. Ct. 240, 27 L. Ed. 171] ; Belk- 
nap v. Schild, 161 U. S. 10, 18 [16 Sup. Ct. 443, 40 L. Ed. 599] ; Tindal v. 
Wesley, 167 U. S. 204 [17 Sup. Ct. 770, 42 L. Ed. 137] ; Scranton v. Wheeler, 
179 U. S. 141, 152 [21 Sup. Ct. 48, 45 L. Ed. 126]. And in case of an injury 
threatened by his illégal action, the officer cannot clalm immunity from in- 
junction process. The princlple has frequently been applied with respect 
to state officers seeking to enforce unconstitutlonal enactments. Osborn v. 
Bank of United States, 9 Wheat. 738, 843, SG8 [6 L. Ed. 204] ; Davis v. Gray, 16 
Wall. 203 [21 L. -Ed. 447] ; Pennoyer v. McConnaughy, 140 U. S. 1, 10 [11 
Sup. Ct. 099, 35 L. Ed. 363]; Scott v. Donald, 165 U. S. 107, 112 [17 Sup. 
Ct. 262, 41 L. Ed. 648] ; Smyth v. Ames, 169 U. S. 466 [18 Sup. Ct. 418, 42 
L. Ed. 819]; Ex parte Young, 209 U. S. 123, 159, 160 [28 Sup. Ct. 441, 52 
li. Ed. 714, 13 L. E. A. (N. S.) 932, 14 Ann. Cas. 764] ; Ludwig v. Western 
Union Telegraph Co., 216 U. S. 146 [30 Sup. Ct. 280, 54 L. Ed. 423] ; Hern- 
den V. C, R. I. & P. Ry. Co., 218 U. S. 135, 155 [30 Sup. Ct. 633, 54 L. Ed. 
970] ; Hopkins v. Clemson Collège, 221 U. S. 636, 643-045 [31 Sup. Ct. 654, 
55 L. Ed. 890, 35 L. R. A. (N. S.) 243], And it is equally applicable to a 
fédéral officer acting In excess of his authority or under an authority not 
validly conferred. Noble v. Union River Logglng Co. R. R., 147 U. S. 165, 
171, 172 [13 Sup. Ct. 271, 37 L. Ed. 123] ; School of Magnetic Healing v. Mc- 
Annulty, 187 U. S. 94 [23 Sup. Ct. 33, 47 L. Ed. 90.]" 

We are of the opinion that the matter set forth in the pleas of 
the county commissioners in insufficient to show that this suit is 
in effect against the commonwealth of Massachusetts, and is also 
nisufficient to support a claim to immunity from the process of 
injunction against a threatened infringement of complainant's patent. 



f)08 195 FEDERAL REPOETEE 

The question whether the granting of an injunction against the 
use of this ventilating' apparatus may embarrass the administration 
of the state's justice by denying ventilation of a court room we 
regard as a distinct question. A court of equity may consider not 
only the interests of the parties to litigation, but the interests of third 
parties and of the pubHc, and will so shape its decrees as to avoid 
unnecessary in jury. 

Upon this record it may not be assumed that the use of the com- 
plainant's patented apparatus for washing, tempering, and purify- 
ing air is essential to the administration of justice at the county 
courthouse. If by reason of spécial circumstances it shall appear 
to be necessary to use it temporarily or even permanently, a decree 
may doubtless be framed accordihgly. Such considérations, how- 
ever, are now prématuré, and may await the détermination of the 
merits of the case when if necessary they may be dealt with by 
the District Court. 

The judgment of the Circuit Court is reversed, and the case is 
remanded to the District Court, with direction to overrule the défend- 
ants' pleas, without costs, and for further proceedings consistent 
with this opinion, and the appellant recovers its costs of appeal. 



COMPUTING SCALE CO. v. STANDARD COMPUTING SCALB CD.. 

Limited. 

(Circuit Court of Appeals, Sixtli Circuit. April 2, 1912.) 

No. 2,192. 

1. Patents (§ 328*) — Validiiï— Computing Scale. 

The Hotsapillar patent, No. 728,577, for a Computing seale, is void be- 
cause the device described and showu in the spécification and drawinga 
was incomplète and Inoperative, and was only made operative by changes 
whlch required the exercise of invention aud were patented by others. 

2. Patents (§ 30*) — Invention— Réduction to Pbacticb. 

The grant of a patent is based on the dlsclosure of an Invention, whlch 
dlsclosure is made by the flling of the application. The invention is not 
made until there bas been a réduction to practice, either actual or con- 
structive, and this question must be determined by the situation exist- 
Ing when the application is filed, and not when the patent is issued. If 
the application does not disclose an operative device or one whlch can 
be made operative by the use of the ordlnary skill of the art, it cannot 
be alded by the subséquent inventions of others made betore the date of 
issuance. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 34; Dec. Dig. § 
30.*] 

3. Patents (§ 112*) — Interfeeencb, Award ob Adjudication. 

A Patent Office décision in interférence proceedings does not in any 
event operate In subséquent litigation as an adjudication, unless it is an 
award of priority upon an issue of fact. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 1P2-165; Dec. 
Dig. I 112.*] 

•For other cases see same toDio & § ndmeke in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

Suit in equity by the Computing Scale Company against the Stand- 
ard Computing Scale Company, Limited. Decree for défendant, and 
complainant appeals. Affirmed. 

Suit on patent, No. 728,577, î.s.suea May 19, 1003, to the Computing Scale 
Company, as assignée of Jacob Hotsapillar, upou Ms ap])Hcation flled April 
14, 1892. Tlie ca«e came on for final hearlng before the Circuit Court, upon 
complainant'is évidence, comprlsins only the patent, the defcndant's struc- 
ture, and the record of a Patent Oflice interférence. ïhe détendant had taken 
no évidence, but had produced, at the hearing, models to show the inopera- 
tiveness of the patent. The Circuit Court niade the usual decree for com- 
plainant. On appeal this court did not consider the merits, but remanded, 
with leave to both parties to take further proofs. 145 l'ed. G27, 76 C. C. A. 
384. The défendant then took the testimony of witnesses, in connection vvlth 
models and drawings, with the purpose of demonstratiug its theory that the 
patent was void for lack of utiliry. Complainant cross-examined thèse wit- 
nesses, but took no expert or other oral testimony contradieting defendant's 
theory. The Circuit Court sustained this theory, and dismissed the bill. 
Complainant now appeals. 

[1] A Computing scale comprises es.sentially, in addition to the gênerai sup- 
porting frame, a platform to receive the article sold, a so-called value beani 
balanced upon the frame and containing priée or other value gradations, 
and means for suspending the platform from the value beam. There Is also 
a weighing or tare beam, adapted to Indicate weight In the usual manner. 
The value beam is provided with a sliding countervs-eight or "poise," whlch, 
when it is ad.iusted so as to balance the susi)ended platform weight, will rest 
upon and indicate the priée or value. Obviously the effect of this balancing 
poise will be modifled by the distance between the fulcrum point of the bal- 
ance beam and the point thereon from which the weighing platform is sus- 
pended ; and a System of adjustment has been worlîed out by which tlie 
suspension point may be varied according to a scale of unit values marked 
on the value beam, with the resuit that the poise, when balanced, will in- 
dicate the total price at the seleeted unit value. For example, the balance 
beam or a parallel attachment may be marked to indicate the price per 
pound, varying from 5 cents at the point nearest the balance beam fulcrum. 
to 50 cents at the point furthest removed. Then, if au article weighing 5 
pounds Is suspended from the point marked 10, the balancing poise will in- 
dicate 50 cents as the total price at 10 cents per pound, while, if the s.iuie 
weight Is suspended from the point marked 40, the poise, in order to balance, 
will hâve to be moved to the point where It indicates ^2 as the total price. 
l'rior to Hotsapillar's application, thèse gênerai ideas were well understood 
and had been embodied iu a considérable variety of efficient and successful 
Computing scales. The latéral adjustment of the weight-carrying suspension 
point with référence to the balance beam fulcrum point liad been acconi- 
plished In two distinct methods: First, by moviug the weight-carrying plat- 
form and the suspending means laterally to and fro ; and, second, by nioving 
laterally in the main frame, the balance bealii together with its fulcrum sup- 
port. Each of thèse methods Involved sonie ditiiculties of mechanics or ol' 
convenience. Hotsapillar conceived a third method, distinct from either ol' 
the others, and which, for the purpose of this opinion, we assume to bave 
been entirely novel. IIIs idea was to keep the platform and the balance beam 
both in permanent, fixed, latéral position, but to vary the suspension point 
by a sliding means forming a part of the Connecting niechanism between 
balance beam and platform. The connection in former use had been in prac- 
tieal effect a straight rod, hanging Iree, and therefore vertically, from the 
susiiension point, and at its lower end pivoted to the lever of tlie platform. 
Hotsapillar's idea was to substitute a ï-shaped eonneetor. pivoted at its 
lower end in the usual method to the platform lever, and fornn'ng by its up- 
pcr. latéral extensions a guide along which would slide a Mock or looj) <'0!i- 
nectlng It with the value beam at any desired point. Hls gênerai method of 
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construction Is shown In Flg. 1 of hls drawlng herewlth reproduced, in whlch 
12 is tbe vertical Connecting rod, having the slotted T head -iO, ^4, and sus- 
pended from the slotled value beam 49, 51, by the sUding block and hook 58, 
56, 57. 




It Is defendant's theory that a devlce constmcted In accordance wlth Hot- 
sapiUar's specificatious and drawings lias no utility, and this seems to be in- 
tended as the équivalent of saying tliat it would not be operatlve. Défend- 
ant is mamifacturing uiider patents, one of which was granted to Francis 
C. Osborn, No. 793,600, upon an application flled January 26, 1899. This Os- 
born application was put into interférence with the Hotsapillar application, 
upon issues in the language of the Hotsapillar claims as flnally granted, and 
those issues were in due course determlned In Hotsaplllar's favor. 

The flrst structure put upon the market appearing to involve this Hotsa- 
liillar conception was that of the défendant, built according to Osborn's pend- 
ing application. PlaintifC's market structure flrst embodylng this same con- 
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ceptlon appeared later, and embodied also what are called modifications or 
Improvements of Hotsapillar's conception, made by Koehne, as shown by 
patent No. 790,794, Issued May 23, 1905, upon application flled September 9, 
1896, and Austin, as shown by patent No. 804,915, issued November 21, 1905, 
upon application filed Mareh 19, 1897. Both the Koehne and Austin Inven- 
tions belonged to complainant when it put this scale on the market. 

Border Bowman (Staley & Bowman, on the brief), for appellant. 
Edward N. Pagelsen, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). The 
question which défendant pleaded as one of utiHty and argues as one 
of operativeness seems also to be one of réduction to practice. It 
is clear on this record that the only structure ever built by Hotsapil- 
lar himself was a model which did not give to one skilled in the 
art any instructions or suggestions beyond those contained in the 
spécification and drawings. The question is, therefore, of that con- 
structive réduction to practice by filing of the spécification and draw- 
ings which the established rule makes the équivalent of the actual 
building of a machine; and the first question we meet is as to the 
true time of such constructive réduction. After the filing of his 
application in 1892, it was prosecuted through varions rejections and 
amendments. In June, 1894, he filed a substitute spécification and 
new drawings. Thèse were accompanied by a new oath, and were 
accepted by the Patent Office. So far as the issues in this case are 
concerned, it makes no différence whether thèse substitute spécifica- 
tions and drawings are considered as a part of the original application 
or as a new application. We are therefore required to consider thèse 
1894 drawings in determining whether Hotsapillar had made a com- 
plète invention. 

The primary question is: To what extent must a device, built as 
shown in the drawings and spécifications, be operative in order to sup- 
port a conclusion that the conceived invention bas been completely 
made? This question was quite fully considered by this court in an 
opinion by Judge (now Mr. Justice) Lurton in Standard Cartridge 
Company v. Peters' Cartridge Company, 77 Fed. 630, 23 C. C. A. 
367. He quotes from Loom Co. v. Higgins, 105 U. S. 586, 26 L. 
Ed. 1177, the illustration of an invention in some appurtenance of 
the steam engine which may be completely shown without describing 
other parts of the engine. He lays down the rules, also, as fully as 
contended for by the patentée hère, that a complétée! invention is not 
negatived because the drawings are rude or imperfect, or because 
they are incompréhensible to one unacquainted with that class of ma- 
chinery, or because they do not in ail respects show the relation of 
the novel features to the old device nor describe precisely the mode 
of attachment nor with scientific exactness show other détails of the 
combination. He concludes that the controlling question is whether 
"the absent features are such as would be readily supplied by a me- 
chanic familiar with the subject and without requiring further in- 
vention" C77 Fed. 647, 23 C. C. A. 383) ; and whether the mechan- 
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ical questions leftunsolved by th,ç drawings were of such dignity 
as toirequire invention to carry into effect the idea indicated by the 
drawings {p Fed. 652, 23 C. C. A. 388); and whether "that which 
Tcmained imperfect in the sketches was remediable by the exercise 
of the technical kriowledge of mechanics familiar with the construc- 
tion and opération; of the old machines" {77 Fed. 655, 23 C. C. A. 
391). It is true Judge Lurton was considering a question : really of 
conception, but he was.adopting and applying the rule appropriate to 
questions of completion or réduction to practice. 

We must then examine the nature of the alleged defects in Hotsa- 
pillar's machine, and, from their inhérent character and from testi- 
mony relating thereto, détermine whether they are inconsistent with 
a completed invention. The opération of the scale is effected by the 
energy inchoate in the suspended article to be weighed and exercised 
through the force of gravity, which will normally bring the article 
into the same vertical plane as the point of suspension ; and this prin- 
ciple opérâtes freely in the old fashioned steelyards, or in any sim- 
ple balance scales. In ordinary platform scales, it opérâtes through 
pivoting the free end of the platform lever to the bottom of the 
suspending rod, and by permitting the rod to hang vertically from its 
suspension point. In every computing scale before Hotsapillar this 
principle had been preserved without impairment ; and, under that 
situation, the only thing necessary in Connecting the platform lever 
and the bottom of the vertical rod was to avoid friction. The spécifie 
form of the connection — whether hy a short pivot or long hinge or 
mère hook and eye — was immaterial, except for the question of fric- 
tion, and expédients for minimizing friction in this connection were 
common and well known. It foUows that, although in the claim of 
a patent for an improvement in the value beam of a scale of this 
type, it would bave been necessary to include, expressly or by im- 
plication, and in order to make an operative combination, the plat- 
form lever and the vertical rod and the connection between them, it 
would not hâve been necessary to show or describe anything more 
than a conventional connection, and such a claim would hâve covered 
any form of connection that might thereafter bave been devised and 
used in the entire combination. This being the situation surrounding 
Hotsapillar and any invention he might make pertaining to the upper 
part of the device, we find that, by using his T-shaped connecter, and 
sliding along its upper edge the link which suspends it from the value 
beam, he contemplated that his point of suspension should be removed 
outside of the vertical plane of the lower end of the suspending rod. 
The extent of such removal would vary from nothing, when the link 
was at the center of the T connection, to (for example) six inches, 
when the link was at either end of the upper bar of the connector. 
It is apparent that, in case of such suspension from either end of this 
bar, the lower platform carrying end of the T connector and the 
suspension point at one end of its upper arm will tend to swing into 
the same vertical plane. This tendency must be resisted, in order 
to maintain parallelism between the upper horizontal bar of the T 
connector and the value beam when in balanced position ; and in 
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Hotsapillar's illustrated construction this tendency will be resisted, 
and the résistance will take the form of friction at ail of the points 
of attachment to the gênerai frame. There will be a side stress at the 
platform and a reverse or counteracting side stress at the value beam. 
The mechanical principle hère involved can be illustrated by suppos- 
ing that a five-pound weight is swinging freely by a cord f rom a fixed 
suspension point. It will come to rest directly below the suspension 
point, and will exert thereon, through gravity, its entire potential 
energy, viz., five pounds. If we now take a bar and push this weight 
to the left so that the cord takes an angle of thirty degrees from 
the vertical, it will require a constant exertion of force to maintain 
the weight in this position. In other words, the weight will be con- 
tinually expending a portion of its potential energy, say one pound, 
in resisting this side stress, and, as its total energy cannot increase, 
it will hâve remaining only four pounds to manifest by downward 
pull at the point of suspension. It follows that the présence of thèse 
side strains, unbalanced or uncompensated, is inconsistent with the 
essential idea of a scale, viz., that it should accurately indicate the 
varying weights or values of the différent articles placed upon the plat- 
form; and in Hotsapillar's device the same article would indicate 
one weight, if the link was at the center of the connector, and it 
would indicate another weight, if the link was at one extremity of the 
horizontal arm ; and there would be the same contradiction when the 
weight was translated into terms of value. Stated in another way, 
Hotsapillar approached a combination consisting of five éléments, and 
undertook to improve élément No. 1. If he had accomplished this 
by a mère change in the form or attachment of élément No. 1, his 
patent might hâve described and illustrated and claimed only this im- 
proved form of élément No. 1, in combination with the other four 
well-known existing éléments. However, he did not confine himself 
to this mère improvement. He made such a modification that he 
upset the law of the combination. Having modified one élément so 
that it would not work in the pre-existing environment, he must mod- 
ify the other éléments so far as necessary to meet the new situation, 
and, until he had done so, he had made no invention, no matter how 
nieritorious the idea which he had conceived. 

Having seen that Hotsapillar's change at the upper end of the 
Connecting rod introduced a new condition for the remainder of the 
combination and modified its opération, the next question is whether 
this modification was great enough to require the total rejection of 
the resuit, or whether it was so inconsiderable that it can be disre- 
garded. Upon this subject, we may be informed by the testimony. 
Défendants constructed a scale after the 1894 drawings of Hotsapil- 
lar, retaining this inhérent defect (and two others hereafter men- 
tioned), but otherwise removing every imperfection indicated by the 
drawings and minimizing friction at every contact point in the best 
method of the scale-maker's art. Complainant does not, by testimony 
or by argunjent, criticize this model in any particular. Its defective 
opération is manifested in two ways. When the suspension point is 
at one extrême of the Connecting arm, the scale is "logy." The value 
beam, v'^sn it should be in its true balance, may be put into its up- 
195 F.— 33 
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per tilted position and will stay there during a considérable latéral 
movement of the poise, or it may be put into its lower tilted position, 
and will stay fhere until after a correspondingly long continued move- 
ment of the poise. When the suspension point is at the other end 
of the horizontal connector rod arm, the value beam sticks at its cen- 
tral and apparently balanced position, in spite of moving the poise 
back and forth upon it. The net resuit is that the device will weigh 
correctly when using the price unit above the center of the connector, 
that this accuracy at once changes into inaccuracy as the suspending 
link is moved in either direction, and that the inaccuracy increases 
with the latéral progress of the suspending link and with the increase 
of weight upon the platform, until, with a heavy article, at the ex- 
trême high or at the extrême low price, it will reach 10 per cent. 
Obviously such an error cannot be compensated by any System of 
markings on the value beam, and it is equally obvions that such device 
is not entitled to be called a Computing scale. The testimony is un- 
disputed that such a scale would not be permitted to be used under 
the common, public régulation of weights and measures. Hotsa- 
pillar undertook to invent an improvement in Computing scales, and, 
unless what he produced could be applied to a scale so that the scale 
would compute, he had not accomplished his object. 

Having found that the device, in the f orm shown, and constructed 
with the greatest skill compatible with that form, was inoperative, 
and that it was inoperative to a substantial degree, we corne to the 
question whether the inhérent defect could hâve been obviated or 
compensated or neutralized by the exercise of their expert knowledge 
by those skilled in the art, or whether such correction required the 
exercise of further invention before the originally planned and uni- 
tary invention was complète. This record indicates only one method 
known, even yet, for using the laterally adjustable siispending link 
at the upper end of the connector and avoiding the objectionable side 
strains. This consists in extending the foot of the Connecting bar in a 
plane parallel with the upper horizontal arm and pivoting the platform 
lever thereto at two widely separated points. The record indicates that 
this plan was first adopted by Koehne in his application fàled in 1896 
(or perhaps by Culmer, by patent No. 552,278, issued December 31, 
1895), and it has been employed both by complainant and défendant 
in every scale either one has ever sold. It is not clear to us that 
this construction will of itself substitute vertical lines of force for 
the oblique Unes resulting in thé Hotsapillar construction, but it ob- 
viously will tend to minimize the side strains, and there can be no 
doubt that it does either destroy them or minimize them so that they 
are practically negligible. Complainant's shop experts worked for 
several months modifying and improving the Hotsapillar device be- 
fore they found it satisfactory, and ail of thèse efforts apparently 
must hâve bèen directed toward the defect we bave been considering. 
Koehne and Osborn fought but an interférence in the Patent Office 
upon issues relating to this particular improvement, and a patent was 
granted to Koehne; and we hâve no testimony indicating that those 
skilled in the art could tell how to do this thing without resorting to 
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their inventive faculty. Under thèse circumstances, we cannot say 
that the changes in the lower part of the device necessary to make 
workable Hotsapillar's improvements in the upper part were within 
the field of mechanical skill in that particular art in 1892 or in 1894. 
It follows that Hotsapillar is unable to supplément his imperfect 
disclosure by référence to the field of common knowledge in the art, 
and his disclosure remains incomplète and imperfect. 

We do not overlook that in the Hotsapillar model, constructed by 
défendant after his spécification and drawings, there were retained 
two other defects besides the one considered, viz., the lower pivoted 
end of the rod had a slight latéral motion owing to the fact that the 
end of the platform lever would swing vertically in the arc of a 
circle, and the pivot between the tare beam and the vertical rod 
was out of the proper vertical alignment. As to the first of thèse 
criticisms, the Patent Office held that its prejudicial effect would be 
negligible, and we see no reason to doubt this conclusion. As to the 
second, it may be that it would hâve been remediable by the ordi- 
nary knowledge of the scale constructor, and that, if remedied, the 
model would hâve given a better performance ; but we think the bur- 
den was on complainant to show that the inoperativeness of the model 
was due to this defect, rather than to the other defect which we 
hâve found could not be remedied without further invention; and 
complainant has made no effort to do so. 

[2] Complainant meets this situation by the claim that the contract 
between the government and the patentée relates to the day of issue ; 
that the patentée is, so far as the public is concerned, entitled to use, 
in any part of his machine, any équivalent known at the date the 
patent issues; and that, therefore, Hosapillar's spécification and 
drawings may be supplemented by référence either to the Koehne or 
the Osborn patent, both of which issued before Hotsapillar's. This 
theory misapprehends the point at issue. The grant of letters patent 
is based upon a disclosure of an invention. The disclosure is made 
by the filing of the application. The invention is not made until there 
has been a réduction into practice, actual or constructive. This ques- 
tion must be determined by the situation existing when the applica- 
tion is filed. No subséquent invention by B. can hâve rétroactive ef- 
fect to transform an earlier mère conception by A. into a then com- 
pleted invention. The rightful rejection of a patent application, be- 
cause it does not disclose to one skilled in the art how to build and 
operate a machiné, cannot become wrongful because before the ap- 
plication is abandoned some one else files an application or takes out 
a patent supplying the missing link. It is the date of the completed 
application, and not the issue date, which must be the criterion in 
determining the fund of knowledge in the art which the patentée can, 
by implication, include in his disclosure. 

[3] Complainant also relies upon the effect of the Patent Office dé- 
cisions in the interférence between Plotsapillar and Osborn, and we 
may, for the purpose of this opinion, assume that the présent parties 
are affected as Hotsapillar and as Osborn would hâve been. An in- 
terférence award, deciding a direct issue of fact, upon the question 
of priority, should be adopted by the courts in subséquent litigation 
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between the same parties, unless there is "thofough conviction" to 
the contrary (Morgan v. Daniels, 153 U. S., 124, 125, 14 Sup. Ct. 
772, 38 L,. Ed. 657) ; but the rule goes no further (Hildreth v. Cur- 
tis [C. C] 157 Fed. 394, 395). We find hère that Osborn contended, 
before the Examiner of Interférences, that Hotsapillar's device was 
not operative. We do not know whether he urged the same argu- 
ments and considérations which we hâve been considering. The ex- 
aminer decided the issue in favor of Hotsapillar, treating this point 
as fairly one of réduction to practice, and so within his jurisdic- 
tion. Both the Board of Examinera in Chief and the Commissioner 
seemed to think the point was merely one of "right to make the 
claim," and so was solely within the jurisdiction of the Primary Ex- 
aminer and outside the power of the Examiner of Interférences to 
décide. For this reason, they refused to consider the merits of Os- 
born's contention. It is therefore clear that the Patent Office has 
not, according to its own construction, authoritatively passed on the 
question of fact we hâve been considering, and no adjudication exists. 
From thèse considérations, it foUows that the patent in suit is in- 
valid, and that the decree below must be affirmed, with costs. 



SAN FRANCISCO CORNICE CO. v. BBYRLB, 

(Circuit Court of Appeals, Ninth Circuit. February 5, 1912.) 

No. 1,921. 

1, Patents (§ 312*) — Validity — Pkestîmption and Burden of Pboof. 

The grant of a patent is prima facie évidence that the patentée was 
the flrst inventer of the device or dlscoverer of the art or process de- 
serlbed, and of its novelty, and the burden rests on a défendant denying 
Its validity to establish sueh défense beyond a reasonable doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 543-549 ; Dec. 
Dig. § 312.» 

Presumptions and burden of proof of Invention, see note to American 
Sulphlte Pulp Co. V. De Grasse Paper Co., 87 C. 0. A. 264.] 

2. Patents (§ 328*) — Validity and Infeinqement — Peocess or Casino Wood 

WITH Métal. 

The Beyrle patent, No. 887,995, for a process of casing wooden mold- 
Ings, etc., with métal, by means therein descrlbed, while for an Improve- 
ment in the art, was not antlcipated, and discloses invention, the method 
shown effectlng a savlng in labor and time and in material ; also, AeW 
infringed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Cahfornia. 

Suit in equity by Andrew Beyrle against the San Francisco Cor- 
nice Company. Decree for complainant, and défendant appeals, Af- 
firmed. 

For opinion below, see 181 Fed. 692. 

The appellee was the complainant in the court below in a suit to enjoln 
infringement of letters patent No. 887,995, Issued to him on May 19, 1908, 
for the art of casing wooden moldlngs with métal, and for an accounting. 

•For other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date. & Eep'r Indexes 



SAN FEANCISCO CORXICE CO. V. BEYRLE 517 

The court below sustaiued the patent, enjoined the appellant from Infrlnging 
the sanie, and referred the cause to the standing master lu chancery to ascer- 
tain, take, and report an accounting of the gains and profits reeelved by the 
défendant, and of damages sustained by the complainant by reason of said 
Infringement. 

The invention relates to the art of casing of wooden moldings and other 
forms of wood with métal. The state of the art at the date of the alleged 
Invention and the object of the invention are set forth In the folio wing spéc- 
ification contained in the application of Andrew Beyrle for a patent: 

"Heretofore wooden moldings and other forms of wood bave been covered 
with métal by flrst partially forming the luetal for the casing in a separate 
machine and reducing the front end of the wooden molding or other forms of 
wood and then forming the métal up around the reduced front end so that 
it would pass through the forming die and then gripping the end of the mold- 
ing and métal and drawing the same through the die. In thus covering mold- 
ings with métal the reduced end whlch was flrst put through the die by hand 
would be of smaller size than the other portion of the flnished molding, and 
this reduced end had to be eut off by hand so that the molding would be of 
uniform appearance when used. It takes time to reduce the end of the mold- 
ing and to form up the métal thereon so that It will pass through the form- 
ing die. It also takes time to partially form the métal, and there is con- 
sidérable waste both of the wooden molding and the métal to eut ofC this 
reduced end and properly prépare the molding for use, and it takes time so 
to do. 

"It Is the object of my invention to cover moldings and other forms of wood 
with métal so that the strlp of molding or other pièce of wood and the métal 
which is to cover it can be forced through the forming die without havlng 
any portion of the same reduced in size to unfit it for use, and w hich will pro- 
duce strips of molding or other forms of wood covered with métal, whlch 
Ktrips will be in condition for use as soon as they pass through the forming 
die or dies without f urther préparation except to fit the métal on the ends ; 
and to this end it consists in the method of so securing the front ends of the 
métal and wood that they will travel together and then pushing the wood 
and a métal strip with which the molding is to be covered through a die or 
dies by the application of pushing means applied to the rear end of the wood 
which causes the strip to firmly adhère to the wood and to surround so 
much of the exterlor as it is desired to hâve provided with a métal facing, 
or covering, and in a machine for so doing. I accomplish this object by 
means of the machine described herein and lllustrated In the accompanying 
drawlngs. * * * " 

After describing the machine and Ita opérations, the applicant explalns 
the utility of the art or process and the means by which It is made useful, 
as follows: 

"By this method and machine it may be seen that a wooden molding can be 
incased with a métal sheet at one opération of the machine, and without any 
partial préparation of the métal in any other machine, and that after the 
same is incased In métal that no cuttiug away of any part is requlred, except 
the ordinary flnishlng of the ends, whereby waste of time and material is 
avolded." 

The patent contains two claims, both of whlch are alleged to hâve been In- 
fringed. The claims are as follows: 

"1. The herein described method of putting on a métal facing on wood 
consisting in flrst securing the front ends of the métal and wood so they will 
travel together, and then slmultaneously pushing the wood and the métal for 
the facing of the same through a die by pushing means applied to the rear 
end of the wood. 

"2. The herein described method of putting on a métal facing on wood 
consisting in securing the front ends of the métal for the facing and the 
wood to be faced so that they will travel together, and then applvlng push- 
ing means to the rear end of the wood and slmultaneously pushing the wood 
and the métal for the casing thereof, through a succession of dies adapted 
to form the métal upon the wood and embed the edge of the métal in the 
wood, whereby It is locked thereon." 



518 195 FEDERAL EEPORTEK 

James P. Sweeney and F. J. Kierce, for appellant. 
G. E. Harpham, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and WOLV- 
ERTON, District Judge. 

MORROW, Circuit Judge (after stating the facts as above). The 
défense to the action rests upon two grounds : First, that the patent 
is void for the want of invention or discovery ; and, second, that the 
défendant has not inf ringed. 

[1] With respect to the first défense, the rule is that the burden of 
proof is upon the défendant to establish this défense, for the grant of 
letters patent is prima facie évidence that the patentée is the first in- 
ventor of the device, or the discoverer of the art or process, described 
in the letters patent and of its novelty. Smith v. Goodyear Dental Vul- 
canite Co., 93 U. S. 486, 489, 23 L. Ed. 952; Lehnbeuter v. Holthaus, 
105 U. S. 94, 96, 26 L. Ed. 939. Not only is the burden of proof to 
make this défense upon the party setting it up, but it has been held 
that every reasonable doubt should be resolved against him. Cantrell 
V. Wallick, 117 U. S. 689, 695, 6 Sup. Ct. 970, 29 L. Ed. 1017. 

[2] The patent in this case is for an art or process, and the means 
or method for carrying it into effect and making it useful. In the 
Téléphone Cases, 126 U. S. 1, 533, 8 Sup. Ct. 778, 781 (31 L. Ed. 
863), the art consisted in controlling a force so as to make it accom- 
plish a useful purpose. The court, speaking of the art and the means 
whereby it was made useful, said : 

"Both dlseovery and Invention In the popular sensé of thèse terms were 
involved; discovery In flndlng the art, and Invention in devising the means 
of niaklng It useful. For sueh discoverles and such inventions the law has 
given the discoverer and inventor the right to a patent, as discoverer for the 
useful art, process, method of doing a thing he has f ound ; and as inventor 
for the means he has devised to make his discovery one of actual value." 

The court cites as authorities in support of this interprétation of the 
patent. law Corning v. Burden, 15 How. 252, 267, 14 L. Ed. 683; 
Cochrane v. Deener, 94 U. S. 780, 787, 788, 24 E. Ed. 139; Tilghman 
V. Proctor, 102 U. S. 707, 722, 724, 725, 26 E. Ed. 279 ; Fermentation 
Co. V. Maus, 122 U. S. 413, 427, 428, 7 Sup. Ct. 1304, 30 L. Ed. 1193. 
In Cochrane V. Deener the court explained w^hat was meant in the 
patent law by art and process : 

"A process is a mode of treatment of certain materlals to produce a given 
resuit. It is an act, or a séries of acts, performed upon the subject-matter 
to be transformed and reduced to a différent state or thing. If new and use- 
ful, it is just as patentable as a pièce of machiuery. In the language of 
the patent law, it Is au art. The machlnery pointed out as suitable to perform 
the process may or may not be new or patentable; whilst the process itself 
may be altogether new and produce an entirely new resuit. The process re- 
quires that certain thiiigs should be done with certain substances, and in 
a certain order; but the tools to be used In doing this may be of secondary 
conséquence." : 

In Leeds & Catlin v. Victor Talking Machine Co., 213 U. S. 301, 
318, 29 Sup. Ct. 495, 500 (53 h. Ed. 805), the court said: 
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"A proeess and an apparatus by whlch it Is performed are distinct thlngs. 
They may be found in one patent. Tliey may be made the subject of différ- 
ent patents." 

In Expanded Métal Co. v. Bradford, 214 U. S. 366, 29 Sup. Ct. 
652, 53 L. Ed. 1034, the patent in suit was for an improvement in the 
niethod of making expanded sheet métal. The state of the art at the 
time the patent was issued included a method of making open meshes 
in métal sheets or plates by simultaneously cutting and stretching the 
m.etal. The method described in the patent showed a method by which 
the métal was first slit, bent, and stretched, and then a second opéra- 
tion co-ordinating with the first in slitting, bending, and stretching in 
places alternate to the first-mentioned portions. The two opérations 
combined produced a new and useful resuit in a sheet or plate of 
m.etal of the same length as the original sheet or plate. The opéra- 
tion could also be applied to much heavier métal than could be suc- 
cessfully manipulated by the old process. This was held to be a sub- 
stantial improvement of the art involving mechanical opérations, and 
producing a new and useful resuit independently of the particular 
mechanism for performing such process and was held to be valid by 
the court. 

At the date of complainant's invention or discovery in the présent 
case, the state of the art had not advanced beyond covering wooden 
moldings and other forms of wood with mctal by first partially form- 
ing the métal for the casing by hand or in a separate machine, and re- 
ducing the front end of the wooden molding or other forms of wood, 
and then forming the métal around the reduced front end so that it 
would pass through the forming die. In thus covering the moldings 
the reduced end which was first put through the die by hand, and aft- 
erwards pulled through with grapping tongs, would be of smaller 
size than the other portion of the finished molding, and this reduced 
end had to be eut off by hand, so that the molding would be of uniform 
appearance when used. It took time to reduce the end of the molding, 
and to form up the métal thereon so that it would pass through the 
forming die. It also took time to partially form the métal on the re- 
duced end, and afterwards eut it ofif, and, in addition, there was con- 
sidérable waste in the wooden molding and in the métal eut off from 
the reduced end. It was the object of complainant's art or process to 
cover the molding or other form of wood with métal by one machine, 
and without having any portion of the covered molding reduced in 
size so as to unfit it for use. There was, therefore, in the new method 
a saving of time and material which is the proper subject of a patent. 
Corning v. Burden, 15 How. 252, 268, 14 L. Ed. 683; Fermentation 
Co. v. Maus, 122 U. S. 413, 7 Sup. Ct. 1304, 30 L. Ed. 1193. 

The défendant contended that complainant's invention or discovery 
had been anticipated, and introduced as évidence of such anticipation 
the following patents: No. 617,363, granted to G. Skogse, January 
10, 1899, for a machine for rolling métal tubes. No. 432,726, granted 
to W. H. Cosper, July, 22, 1890, for a machine for manufacturing 
weather stripping. No. 157,867, granted to Frederick Pollard, De- 
cember 15, 1874, machines for sheathing moldings with sheet métal. 



520 195 FEDERAL EEPORTEU 

No. 700,468, granted' to W, P. Appleyard, assigner, to Métal Plated 
Car &'Lumber Company, May 20^ 1902, for a machine for covering 
strips of timber with métal. No. 43,008, granted to A. J. Campbell, 
June 7, 1864, for imprbved tool for manufacturing metallic-covered 
sashes for show cases. No. 70,847, granted to R. Howden, November 
12, 1867, for an improved molding-facing machine. No. 383,238, 
granted to J. S., Palmer, May 22, 1888, for a method of preparing 
hollow stock for the manufacture of jeweiry. 

Ail of thèse patents, except the last, are for machines. The last- 
named patent is for a method of imparting to plated thimbles or shells 
a varying thickness, consisting in submitting the same to the action of 
a reducing device adapted for shaving off or otherwise removing the 
desired portion of the plate at the required parts. Thèse patents were 
ail cited by the Examiner in the Patent Office, and upon such citation 
the claims of the complainant in this case were formulated in terms 
acceptable to the examiner, and as they now stand in the patent. 
Thèse proceedings raise a presumption in favor of the claims, net 
overcome by a careful examination of thèse prior patents. Evidence 
was introduced on the part of the complainant in which the similarities 
and différences between thèse patents and the patent in suit were 
pointed out in the following particulars : 

The process described in the patent in suit consists in securing the 
front end of the métal with which the wood is to be covered to the 
front end of the wood, and then pushing the same throu^h dies by 
pushing means applied to the rear end of the wood. By this process 
the métal is stretclied as it passes through the die, and ail inequalities 
are stretched out of it, and it is compelled to lie upon the wood like a 
close-fitting glove. 

In Skogse's patent. No. 617,363, the machine is for making tubes 
from métal and consists in using two strips of métal, one narrower 
than the other, and eventually shaping thèse strips in the form of a 
circular tube opening longitudinally by pulling means at the front end 
of the tube. In this sensé Skogse's patent is entirely différent from the 
patent sued on, as there is np pushing process whatever employed in it. 

In Pollard's patent, No. 157,867, the machine is for covering show- 
case molding with sheet métal. The method employed consists of three 
dies through which the wooden molding and the sheet métal to cover 
the same are drawn through the die by a grip attached to the forward 
end, and both the métal and the wood are drawn through the dies. 

In Appleyard's patent. No. 700,468, the machine is for covering 
various shaped wood moldings by means of rollers and guides through 
which the wooden molding and the sheet métal to cover the same are 
gradually and successfully dràwn through thèse forming rollers by 
means of toothed or corrugated feeding rollers denting into the under- 
side of the wooden molding as the molding travels forward. There 
was évidence that an objectionable feature of this device was where 
the molding or the wood block was desired to be covered around its 
four sides the underside would in aîl cases in this machine become cle- 
formed by the crushing of the wood by the teeth in the feeding roller. 
In this process, if there was any inequality in the métal with which 
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the wood was covered, it would not be stretched out, but would be 
rolled through and appear in the finished product. In the Apple- 
yard pi-ocess the material is pulled through the machine by the toothed 
rollers, and there are no pushing rneans applied to the rear end of 
the wood to push it through the dies. 

In Campbeh's patent, No. 43,008, the machine is for covering sashes 
for showcases bv passing the wooden sash and the sheet métal to 
cover the same through a set of dies which form the métal on the 
wood. This is accomplished by drawing or pulling the wooden métal 
through the dies by means of a gripping tong attached to the fore 
end of the wood and métal. 

In Howden's patent, No.^ 70,847, the machine is for covering wooden 
moldings with sheet métal by passing the same through a smgle ad- 
justable die which gradually forms the sheet métal around the exact 
shape of the molding used and covers the molding with the métal 
sheathing by drawing the same through the dies through gnppmg 
means attached to the forward end of the same. 

In Palmer's patent, No. 383,238, a method is described for trimming 
or shaving metallic tubes. Nothing disclosed in it shows the forma- 
tion of the tubes, and consists merely of the varions dies through 
which thèse tubes to be reduced in thickness are passed. 

There was évidence also tending to show that only in the patent 
sued on were there means for pushing the wood and métal through 
dies by means applied to the rear endi of the wood ; nor could such 
means be inferred by the descriptions given in those patents, as in 
ail cases they specifically mention the fact that the material to be cov- 
ered is drawn through the dies, except in the one patent where no 
mention is made as to how the material is passed through the die. 

With respect to the second défense that the défendant has not in- 
fringed, we think it is sufficient to refer to the stipulation entered into 
by the parties to the action, as f ollows : 

"(2) That since the 19th day of May, 1908, and before the filing of the WJl 
of complalnt in the above-entltled action at the city and county of San Fran- 
cisco, state of Oalifornla, the défendant cased wooden moldings, with métal, 
and sold the moldings thus cased at the said city and county of San Fran- 
cisco, State of Oalifornla. ïhat in casing such wood with métal the défendant 
used two machines. In one machine the sheet meta! with which the wood 
molding was to be cased and the wood molding were placed together upon 
a table which contained a forming die or séries of dies upon the top thereof. 
The wood molding and the métal to case the same were then forced or pulled 
through the die or séries of dies by means of a pièce of iron which was hooked 
onto the rear end of the wood. This pièce of iron which was hooked onto the 
rear end of the wood was attached to an iron rod which extended underneath 
the table to the forward part of the same and was connected up to mechan- 
Ism, which drew the rod forward, thereby causing the wood and métal to be 
forced or pulled through the forming dies. 

"Another machine operated by the défendant operated as follows: The 
wood and the métal for casing the same were placed upon a table which had 
situate thereon a forming die or séries of dies. A push bar formed of wooden 
scantling about three Inches square, and of the necessary length was bronght 
into contact with the rear end of the wood. This push bar was operated by 
mechanlsm beneath the table which moved the push bar forward, and caused 
it to push the wood and métal through the forming die or dies." 
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Thèse two machines, we think, are unquestionably infringement of 
the art or process described in complainant's patent. 
The decree of the Circuit Court is affirmed. 

WOIvVERTON, District Judge, concurs. 



GRAPF, WASHBOURNE & DUNN v. WEBSTER et al. 
(Circuit Court of Appeals, Second Circuit. March 11, 1912.) 

No. 18T. 

1. Patents (§ 28*) — Invention— Design. 

That each separate élément in a patented design was old does not nég- 
ative invention, which may réside in the mauner In which they are as- 
sembled, since It is the design as a whole, and the impression it makes 
on the eye, which must be considered. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. § 33 ; Dec. Big. § 
28.*] 

2. Patents (I 252*) — InfkingemeNt— Designs. 

It is not necessary, to constitute an infringement of a design patent, 
that the infrlnging design should be a Ohinese copy ; but it is sufiicient 
If the similarity is such as would deceive an ordinary observer, glvlng 
such attention as a purchaser usually glves. ^ 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ 394, 396; Dec. 
Dig. § 252.*] 

3. Patents (§ 328*) — Validity and Infringement— Design fob Silveb 
. Plate. 

The Graflf design patents. No. 39,992, for a design for a dlsh, and No. 
40,009, for a détail of a border section of a dish, preferably made of sil- 
ver, held valid and infringed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of New York. 

Suit in equity by Graff, Washbourne & Dunn against Frederick H. 
Webster and Hawley J. Webster. Decree for complainants, and de- 
fendants appeal. Affirmed. 

The decree of the Circuit Court held valid and infringed two de- 
sign patents, granted to Charles Graff on May 18 and May 25, 1909, 
respectively, for a design for a dish and for a border section of a dish, 
-preferably made bf silver. The opinion below is reported in 189 
Fed. 902, wheré the designs are reproduced. 

Nicholas M. Goodlett, Jr., for appellants. 

M. B. Philipp and Cleon j. Sawyer, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The applications for the two patents in 
controversy were filed on the same day, March 15, 1909. The patent 
for dish is dated May 18, 1909, and the patent for the border is dated 
May 25, 1909 — seven days thereafter. The design for the dish is 
represented by the diagrain attached to the patent. The drawing gives 
;an inadéquate and imperfect idea of the design when applied to a 

*For other cases sfee same toplc & § ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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silver dish, but is, perhaps, as satisfactory a reproduction as can be 
expected wlien it is remembered that it is confined to a drawing 
in black ou white paper, wliere no allowance can be made for lights 
and shades produced by the openwork and raised portions. 

"The esscntlal feature of the design is the flower leaf and scroll border A 
with the iuterlor flat flower and leaf forms B fornied by or reseuibliug chaslug 
or engravins;." 

In the patent for the "border-sections" the essential features are: 

"The body A with edge scroll and leaf forms B, the festoouUke leaf form 
C, and the central flgure D with flovYer form E." 

The drawing of the patent is evidently intended to represent an 
enlarged section of the border of the dish shown in the prior patent, 
where the drawing is on so small a scale as to leave some doubt as 
to one of its minor détails. It is said that the open work, or slot pierc- 
ing, in the border shown in the silver exhibits in évidence, is not 
shown in the drawing of the dish. However this may be, there can 
be no doubt that piercings plainly appear in the second patent where 
the silver portions are shaded and clearly described by référence let- 
ters. There can be no question that the white portions of the body 
A represent openings, precisely as the white portions betweenthe 
pickets of a fence drawn in black on white paper represent the open- 
ings between the pickets. No one of ordinary intelligence would sup- 
pose that such a drawing represented a tight board fence. 

[1] The défendants hâve introduced a large number of exhibits 
showing designs for plates and other dishes having flower borders, 
leaf borders, scroll borders, and flower and leaf forms resembling 
chasing and engraving. They hâve not, however, produced any ex- 
hibit which shows thèse différent éléments assembled as in the Graff 
designs. It will simplify the discussion if it be at once admitted that 
each élément of the patented designs, considered separately, was old 
and that sometimes two or more of them appear combined in the 
prior art. This does not invalidate the patents, unless it appears that 
they were so assembled as to form the designs of the patents. In- 
deed, it is manifest that a skillful designer, with the Graiï dish before 
him, could construct a new and ornate design containing every élé- 
ment of that dish and at the same tjme presenting a totally différent 
impression to the eye of the ordinary beholder. It is the design as 
a whole and not the segregated scrolls, leaves, flowers and forms which 
are united to produce the gênerai effect, which must be considered. 
The situation in this respect is analogous to machines made up of a 
combination of old éléments. 

The machine produces a new resuit, the design a new impression 
upon the eye. To refuse patentability to a design because the sep- 
arate éléments are old, would be tantamount to denying originality to 
"The Lion of Lucerne" because other sculptors before Thorwaldsen 
had carved lions from stone. It would relegate "The Angélus" to 
obscurity because other artists before Millet had painted peasants at 
w'ork in the harvest field. 

■ [2] The défendants do not contend that the prior art renders the 
patents "totally invalid," but they contend that in view of that art, 
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the designs sliow only a slight variation of old compositions or ar-. 
rangements and the claims must be construed to cover "the spécifie 
éléments there employed and their spécifie arrangement." In other 
words, it is their contention that only a Chinese copy will infringe. 
We cannot agrée with this contention. It is true that a number of 
dishes made of china, silver and plated ware are produced, together 
with drawings and engravings of other dishes, each bearing certain 
features in common with the designs of the patents, but possessing 
such marked dissimilarities that even an ignorant or non-observant 
purchaser could not mistake the one for the other. There is no rea- 
son, therefore, for limiting the patented designs to the identical struc- 
tures shown and described. If the ordinary observer would purchase 
the défendants' dishes, believing them to be those of the complain- 
ant, it is enough. 

This is the rule laid down in Gorham Co. v. White, 14 Wall. 511, at 
page 528, 20 L. Ed. 731. The court says: 

"The purpose of the law must be effeeted If possible ; but, plalnly, it can- 
not be if, while the gênerai appearance of the design is preserved, minor 
différences of détail in the manner in whieh the appearance is produced, ob- 
servable by experts, but not noticed by ordinary observera, by those who buy 
and use, are suflicient to relieve an imitating design from condemnation as 
an Infringment. 

"We hold, therefore, that if, in the eye of an ordinary observer, giving such 
attention as a purchaser usually gives, two designs are substantially the same, 
if the resemblance is such as to deceive such an obserA'er, inducing him to 
purchase one, supposing it to be the other, the first one patented is infringed 
by the other." 

[3] Tested by this rule, there is no doubt in our minds as to the 
infringement of the défendants. The différences between the two 
designs are différences of détail and not of substance, they are triv- 
ial and inconsequential. Indeed, in examining the exhibits, with our 
attention emphatically called to the différences between the two, we 
hâve more than once taken up the défendants' plate believing it to 
be the complainant's. 

The différences do not affect the gênerai appearance of the plates. 
Several of the changes are so minute that even an expert would hâve 
diffîculty in detecting them at the distance of a few feet. Having seen 
the complainant's design in a show case or shop window, the ordi- 
nary buyer would be very likely to mistake the défendants' design for 
it if seen in similar environment. This is the real test of infringe- 
ment of design patents. If the ordinary buyer, having seen one of 
the complainant's dishes and wishing to procure one like it, would be 
induced to buy one of the défendants' dishes instead, it is enough. 
That he would be so deceived is plain, not only from the testimony 
that persons were actually deceived, but âlso from an examination of 
the dishes themselves. Their gênerai appearance is so similar, that 
a minute and careful inspection is required to distinguish the différ- 
ences. 

The défendants' infringement is aggravated by the fact that the\' 
use the design on plated ware, whereas the complainant uses it only 
on sterhng silver. The purchaser is thus enabled to secure the de- 
sign for about one-fifth of its cost, when sold by the complainant. 
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It is said that Graff was not the inventor, the design being the work 
of one A. H. Sander. The judge of the Circuit Court found against 
this contention, and we are not persuaded that his conclusion is er- 
roneous. 

The argument based upon so-called "Line 59," is not well founded. 
The subject is treated at length in the opinion below and we concur 
in the conclusion of the judge that "Line 59" lias no appréciable bear- 
ing upon the issues in this controversy, 

The decree is affirmed with costs. 



RYAN CAR CO. et al. v. LIVE POULTRY TRANSP. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 4, 1911. Rehearing 
Denied March 29, 1912.) 

No. 1,757. 

Patents (§ 328*)— Invention— Poultrï Car. 

The Mudd patent, No. 539,229, for an Improvement in poultry cars, 
which consists in movlng the food aud water trough, wliich Uad previous- 
ly been placed on one slde of eaeh coop into the partition between the 
coops, whlle accomplishlng Improved results, involved no mechanical 
change but merely a change of location, and, in view of the pnor art 
and of the Street patent for stock cars In which the troughs were siml- 
larly located, is void for laeli of invention. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Live Poultry Transportation Company against 
the Ryan Car Company and the Lemac Carriers' Company for in- 
fringement of patent No. 539,229 to Francis X. Mudd, May 14, 1895, 
for an improvement in poultry cars, assigned to complainant. Decree 
for complainant, and défendants appeal. Reversed. 

For opinion below, see 182 Fed. 841. 

George P. Fisher, for appellants. 

P. C. Dyrenforth and Russell Wiles, for appellee. 

Before GROSSCUP and BAKER, Circuit Judges, and SAN- 
BORN, District Judge. 

SANBORN, District Judge. Claims 1 and 2 are as follows: 

"1. In a poultry car containing coops at opposite sldes of an aisle, the up- 
right posts, at the aisle, of the frameworlv of the coops, said posts having 
openings, at which to insert and withdraw the troughs, and troughs supported 
in the coops to extend leugtUwise of and underueath the trausverse beams 
of their framework, substantially as described. 

"2. In a poultry car containing coops at opposite sldes of an aisle, the up- 
right posts, at the aisle, of the framework of the coops, said posts having 
openings, at which to insert and withdraw the troughs, shells supported lu the 
coops to extend lengthwise of and underneath the transverse beams of their 
framework, and troughs removably conflned in the shells, substantially as 
described." 

•For other cases see same topic & | ndmbrk In Dec. & Am, Digs. 1307 to date, & Rep'r Indexes 
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The poultry car in question may be understood by îmagining a box 
car with two vertical tiers of poultry crates stacked up on each side 
of a central aisle, one upon another, leaving a passageway in the cen- 
ter, lengthwise of the car. The framework of each pair of crates con- 
sists of a vertical post from floor to ceiling at the side of the passage- 
way, and two horizontal beams from post to wall, centrally located 
between the crates. Suitable fîoors and wire screen ends, each end 
having a door, complète the crates, except a food and water device, 
which is the subject of the invention claimed. This is a trough hung 
in a semicircular shell. The shells are supported by hangers from 
the upper one of the two horizontal beams forming the common sides 
of each pair of coops, and the trough is inserted into the shell by 
pushing it through a hole in the upright posts opposite the end of the 
shell. The other horizontal beam is just below the shell; thus com- 
pleting the sides of the crates. One trough thus serves two crates, 
and each crate has two troughs. The gist of the invention claimed is 
the location of the feed trough beneath the transverse beam, so situ- 
ated as to prevent the fowls from roosting on the trough, and thus 
fouling it, and also keeping them from being crowded or packed un- 
der the trough and thus injured or killed. 

The modem poultry car was invented by William P. Jenkins, de- 
scribed in his patent of 1888, No. 384,913, and is generally similar 
to the Mudd car, hère in question. In the Jenkins car a single trough 
for each crate is hung inside the coop, near one partition, supported 
by hangers, into which the trough may be slid through the door from 
the aisle, and withdrawn in the same way, sufficient space being left 
in the network of the doors to admit the trough endwise. Mudd im- 
proved this device in his patent of 1893, No. 489,657, by supporting 
the trough in a shell, open at the aisle end, the same as in his later 
patent in suit. He also hinged the troughs midway of their length, so 
that they could be easily removed. They were left near the side of 
the crate, as in Jenkins'. 

This position of the troughs was found to be quite objectionable. 
Being situated in the crates, instead of in the partitions between them, 
the dimensions of the coops were made smaller, the fowls were 
crowded under the troughs and killed, and the food and water were 
polluted and the chickens poisoned. To overcome thèse objections, 
which are shown by the record to hâve been important ones, Mudd 
simply changed the troughs and their supporting shells to a position 
directly below the transverse beams of the coops, and moved the end- 
openings for the shells from the network to the upright posts, for the 
insertion and removal of the troughs. Thus each trough with its shell 
or shield is made part of a common partition between two coops, and 
the difficulties referred to are obviated. A bénéficiai resuit was thus 
obtained; and the only question is whether invention was required to 
make the change of location. 

While the resuit was bénéficiai, the Mudd patent in suit was not 
the first to accomplish it. In his patent of 1893 the inventer had al- 
ready designed the end openings for his troughs, as well as the prés- 
ent form of constructing them. Taking them as they were he moved 
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them a few inches to the coop partitions, and made the end openings 
to correspond. Not only was this merely a change of location, but 
Street in his stock car had already done the same thing. In his patent 
of August 30, 1870, No. 106,888, he had placed his food and water 
troughs directly under the partitions of the stalls, just as Mudd did 
with his. Mudd simply applied to a poultry car what Street had 
long before applied to a car for the transportation of horses, cattle, 
sheep, and hogs. Had he not made his invention of 1893, for open- 
ings into the aisle for the insertion and withdrawal of the troughs, 
this feature, together with the bénéficiai change of location, would 
probably hâve been a patentable combination in spite of Street's in- 
vention. But with both prior discoveries before him there was abso- 
lutely nothing new in what he did in 1895. 

This is one of a class of cases where an improved resuit follows 
without mechanical change. The troughs, shells, uprights, end open- 
ings, and hangers in the last patent operate almost exactly as they do 
in the first. In a mechanical sensé there is little or no différence. But 
by reason of a change of location they take on the additional function 
of serving as part of the coop partition. It is true that the results 
due to the change of location are important and bénéficiai, but thèse 
come wholly from such change and not from any différence of me- 
chanical opération. To illustrate this, take Fond du Lac County v. 
May, 137 U. S. 395, 11 Sup. Ct. 98, 34 L. Ed. 714, where a universal 
bar designed to lock and unlock a row of prison doors, operated by 
a lever, was lengthened so as to extend through a corridor and beyond 
a grating, thereby protecting the officer from attack by the prisoners 
while operating the device. The only mechanical change over the 
earlier form, which was worked in the corridor around the cells, was 
interposing a grating. This was done wholly for protecting the of- 
ficer, and had nothing to do with locking and unlocking the doors. 
It was held that there was no patentable combination between the 
grating and the bar and lever device. In this case the change of loca- 
tion was to protect the chickens from in jury. There was no reason 
connected with the mechanical working of the device itself which 
suggested any change, nor even any change in form, proportion or 
degree — merely "doing the same thing in the same way, by substan- 
tially the same means, with better results." Market St. R. Co. v. 
Rowley, 155 U. S. 621, 629, 15 Sup. Ct. 224, 39 L. Ed. 284. Inci- 
dentally the changed location made more room in the coops and 
brought the trough into the partition, but the real reason for the 
change was to protect the fowls. The essential features of the pat- 
ent are found in Mudd's and Street's prior patents, and the two func- 
tional changes just referred to followed naturally the mère change of 
location, without the exercise of the inventive faculty in the slightest 
degree. 

Decree reversed, and cause remanded, with instructions to dismiss 
the bill. 

Reversed. 
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TALE & TOWNE MFG. CO. v. WORCESTEU MFG. 00. 

(Circuit Court of Appeals, First Circuit. AprU 9, 1912.) 

No. 945. 

Teade-Mabks and Teade-Names (§ 10*) — Names Subject to Appeopbiatio:î 
— Names of Patented Article. 

Tlie rule applied ttiat the owner of a patent cannot, by registering tlie 
name of the patentée, by whictt the patented article was known, acquire 
the exclusive right to use the same as a trade-niark for such article al'ter 
the patent has explred. Gray v. Grlnberg, 159 Fed. 138. 86 C. 0. A. 328, 
and C. & G. Merriam Co. v. Ogilvie, 170 Fed. 167, 95 O. C. A. 423, ap- 
plied. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 14; Dec. Dlg. § 10.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Suit in equity by the Yale & Towne Manufacturing Company 
against the Worcester Manufacturing Company. Decree for défend- 
ant, and complainant appeals. Affirmed. 

Frederick P. Fish and Archibald Cox (Louis H. Porter and How- 
land Twombly, on the brief), for appellant. 

Odin Roberts (Roberts, Roberts & Cushman, on the brief), for ap- 
pellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. The case is thoroughly and sufficiently 
stated in the opinion of the learned judge of the Circuit Court, as 
follows : 

"COLT, J. The complainant, who manufactures and sells door checks 
known as the 'Blount door checks,' claims a trade-mark or trade-name in 
the name 'Blount' when applied to door checks, and the présent suit is 
brought to enjoin the défendant from the use of the name 'Blount' in con- 
nection with door checks, and from making and sellins door checks having 
the same Visual appearance as the complalnant's door checks. 

"The évidence discloses the foUowing lacts: 

"The Blount door check was invented and patented by Eugène I. Blount. 
The Blount patents were Issued December 4, 1883, and August 25, 1891, the 
later patent having expired in 1908. 

"Until 1S96 the Blount door check was manufaetured by the Blount Man- 
ufacturing Company, who owned the Blount patents. In 1S96, under a con- 
tract entered into hetween the complainant and the Blount Manufacturing 
Company, the complainant became the exclusive manufacturer of the Blount 
door checks under the Blount patents. 

"The détendant did not begin the manufacture of the Blount door checks 
until after the expiration of the Blount patents. 

"The defendant's door checks are coustructed in accordance with the 
Blount patents, except as to some détails. In form and appearance the de- 
fendant's door check is llke Figure 1 of the Blount 1891 patent. 

"The plate attached to the complalnant's door check reads as follows: 

'Yale & Towne 

Blount 

Door Check' 

•For other cases see same toplc & § nombek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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"The plate attaclied to the defendant's door check reads as foUows: 

'Bloimt 

Improved 

Door Check 

Worcester Mfg. Co.' 

"The defendant's name also apiicars in the circnlars and advertisements 
i-elating to thèse door checks, and upon the boxes iu which they are packed 
for shlpment." 

The learned judge stated his conclusions as follows : 

"It is apparent from the foregoing faets that this case is governed by the 
décision of the Suprême Court in Singer Manufacturing Company v. June 
Manufacturing Co., 16.3 U. S. 169, IG Sup. Ct. 1002, 41 L. Ed. 118. 

"Under the riile laid down in the Singer Case, upon the expiration of the 
Blount patents the name 'Blount,' as applied to door checks constructed un- 
der the Blount patents, became public property; and hence the détendant 
had the right to make the door checks eovered by the Blount patents, and 
to call them 'Blount door checks,' and neither the patentée nor his successor 
in title could acquire a monopoly in the name 'lilount,' ou the theory that it 
had become a trade-mark or trade-name denoting orlgln. Under thèse cir- 
cumstances, it is only necessary that the défendant should clearly indicate 
that its door check is made by. the Worcester ilanufacturing Company, audi 
not by the Yale & Towne Manufacturing Company, in order that the public 
niay not be deceived by purchaslng the defendant's door check for the com- 
plainant's door check." 

Thereupon the court ordered the bill dismissed, with costs. It must 
be agreed that, on the record as made, the conclusion of the Circuit 
Court cannot be contravened. It is true that the record suggests cer- 
tain questions disposed of by us in G. & C. Merriam Company v. 
Ogilvie, in opinions passed down on January 30, 1908, and March 
17, 1909, reported in 159 Fed. 638, 88 C. C. A. 596, 16 L. R. A. (N. S.) 
549, 14 Ann. Cas. 796, and 170 Fed. 167, 95 C. C. A. 423, and also 
the spécial remedy there granted, which in the présent case would 
correspondingly require that the respondent should announce on its 
door checks and otherwise as follows, without undue or offensive 
prominence to the word "Blount": "This was not manufactured by 
the original inventer, Blount, or his successors" — or something to 
that efïect. However, the record permits us to grant no relief of this 
character. The bill rests squarely on two propositions : One, that the 
respondent simulated in structural appearance the complainant's door 
checks. As to this the Circuit Court made no particular finding ; and 
the facts called to our attention do not lead us to draw an inference 
that the appearance to the eye of the plaintiff's device purposely sim- 
ulâtes the structural appearance of the defendant's device. At any 
rate we are not able to reach a clear resuit on this proposition. 

The only other ground of relief claimed by the bill is that the com- 
plainant has a gênerai right in the word "Blount" as a trade-mark, 
properly so expressed ; and the bill is rested on the registered trade- 
mark described therein, with no référence whatever to the patents 
which are referred to in the opinion of the learned judge of the Cir- 
cuit Court. If complainants désire the spécial remedy which we gave 
in G. & C. Merriam Company v. Ogilvie, they must frankly state in 
their pleadings ail the spécial facts showing that they need it and are 
195 F.— 34 
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cntitled to it, and showing that, as between themselves and the re- 
spondents, they hâve consistently rested their claims accordingly. 
Parties against whom such complaints are made are entitled to 
be dealt with fairly and frankly. There is, however, so much in the 
record to suggest the subject to which we refer that we think the 
judgment should be made as without préjudice. 

The decree of the Circuit Court is modified, by adding, without 
préjudice to proceedings by a new bill, Hmited to relief of the char- 
acter granted in G. & C. Merriam Co. v. Ogilvie, 159 Fed. 638, 88 
C. C. A. 596, 16 L. R. A. (N. S.) 549, 14 Ann. Cas. 796, and 170 
Fed. 167, 95 C. C. A. 423, and, as thus amended, is affirmed ; but the 
District Court is àuthorized to annul the decree appealed from, and 
permit an amendment limited as aforesaid, in either case on such 
terms as equity requires, and the respondent recovers its costs of 
appeal. 



MOORB FILTER CO. y. TONOPAH-BELMONT DEVELOPMENT CO. 

(District Court, D. Kew Jersey. February 24, 1912.) 

Patents (§ 828*) — Infringement— î^'iltekin» Peocess. 

TUe Moore patent, No. 764,486, for a filterliig process, for recoverlng 
the meta! contained in métal bearlng slimes, daims 4, 5, and 10 construed, 
and held not Infringed by wbat Is Isnovvn as the "Butters filter." 

In Equity. Suit by the Moore Filter Company against the Ton- 
opah-Belmont Development Company for infringement of two pat- 
ents issued to George Moore, No. 748,088, granted December 29, 
1903, for improvement in filtering system, and No. 764,486, granted 
July 5, 1904, for improvement in filtering processes. On final hear- 
ing. Decree for défendant. 

Gifïord & Bull, for cqmplainant. 

William H. Kenyon and Harold Binney, for défendant. 

RELLSTAB, District Judge. The complainant by mesne assign- 
ments is the owner of the letters patents No. 748,088, for improve- 
ment in filtering System, and No. 764,486, for improvement in filter- 
ing processes issued to George Moore December 29, 1903, and July 
5, 1904, respectively. The bill allèges that the inventions covered 
by said letters patents are capable of conjoint, as well as separate, 
use, and that the défendant so used them. At the close of complain- 
ant's prima f acie case, the charge of infringement based on the ap- 
paratus patent (No. 748,088) was abandoned. The défenses are the 
usuàl ones of invalidity and infringement. 

The patentée in his application for the process patent. No. 764,486, 
States that: 

"My présent invention relates to the flltration of métal bearing slimes and 
the lilce ; and it eonsists of certain novel processes partlcularly pointed out 
in the claims." 

.*I!er.otlier caaesnee same topic & § ndmbsb in Dec. & Am. Diga. 1907 to'date, & Rep'r Indexe» 
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The patentée illustrâtes a set ôf éléments which he says may be em- 
ployée! for carrying eut his process. Figures 1 and 3 of which are 
hère given. 




Fig. 1 represents a longitudinal section through a tank illustrating 
a filtering device therein capable of carrying out such process, and 
Fig. 3 represents a diagrammatic view of éléments ordinarily employed 
for carrying out tlie same process. With référence to the carrying 
out of his process the patent states: 

"Although in the accompanylng drawlngs I hâve disclosed a partieular set 
of éléments capable of carrying out my improved process, it wlll be under- 
stood that the said process may as well be carrled out by any other éléments 
capable of completing the steps to be descrlbed ; the disclosure in the draw- 
ings being given as one illustration of complète means for carrying out the 
process. 
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"In carrylng ont the process with the means disclosed in the accompanying 
drawings adapted partlcularly for use In connection with the slimes of pre- 
cious metals, I introduce a solution to be filtered into a suitable tanls 1, in 
wtiich I place a flltering device or means 2, in the présent instance made up 
of a séries of fllter plates communicating with a common discharge tube 3. 
A flexible or other suitable tube Jf connects the tuhe 3 with any preferred 
form of hydraullc pump 5 and compressed air pump 5a, and the flltering 
means 2 is permitted to remain within the tank 1 until the solid matter with- 
in the Uquld being filtered bas coated the walls of the flltering device to the 
desired thlckness — say, for example, about three-quarters of an inch or more 
in mosf cases, but varylng somewhat with the character of the slimes which 
are being handled — and then the same is lifted, as by pulley-and-cable mech- 
anisms 6', out of and away from the tank, and the pump 5 stopped and pump 
5a operated so as to apply air pressure to the back of the eanvas or to pass 
a current of air or cleanslng current in an opposite direction to the movement 
of the liquid in the prior step, whereby the solid matter coUected by the 
flltering device g will be discharged therefrom. However, this cleanslng step 
of the process need not be taken untU an intermediate auxillary step bas been 
performed, whlch conslsts in Introducing the élément 3, after having been 
coated with the solids, into a tank 7 of water, the drawing or sucking opéra- 
tion of pump 5 being contlnued while the élément 2 is being subjected to the 
said water bath. When this step is employed, the next succeedlng is the opéra- 
tion just descrlbed. It will be obvlous that the water bath may be employed 
or not, as desired, the same being préférable when the filter is used for fllter- 
ing preclous ores, the said step tendlng to wash ont the remaluing métal 
held in solution or solvent thereof within the solids coating the flltering 
device. 

In order to efifectlvely discharge the Incrusted slimes from the filter by the 
agency of compressed air, it is important that the slimes be in the form of 
a compact layer of requisite résistance and of sufilcient thickness, because 
otherwise, when the air pressure is applied, portions only of the slimes are 
blown off, thereby relievlng or redueing the air pressure, and rendering it 
inefCectlve for the removal of those slimes whlch remaln and necessitatlng 
the use of other means — such as scrapers, brushes, and washing — for the 
complète cleaning of the filter surface. This difllculty is wholly overcome in 
my process by immersing the fllter into the tank containing the slimes lu sus- 
pension and deposlting them in the manner descrlbed, the efCect of which 
is to automatically deposit the slimes in a homogeneoiis layer, as will be 
readlly understood. Hence when the slimes hâve been thus deposited to the 
requisite thickness the compressed air does not blow holes in the layer of 
slimes and only partlally cleans the fllter, but it strlps ofC the entire layer 
of slimes and efEectively cleans the fllter without the use of auxillary cleans- 
lng mechanism." 

Claims 4, 5, and 10 alone are involved in this suit. They are as 
f ollows : 

"4. A flltering process comprislng submerglng a flltering médium In a ma- 
terial to be filtered, drawing the liquld being filtered from said material 
through said médium until a deposit of solids is formed upon the médium, 
removlng the médium from the material being filtered, further impoverishing 
the solids by a cleansing opération, and removlng the solids from the médium 
by passing a cleansing current through said médium. 

"5. A flltering process comprislng submerging a flltering médium in the 
material to be filtered, drawing the liquid being filtered from said material 
through said médium, removlng the médium while continuing the drawing 
action, passing a cleansing fluid through the médium, and then passing a 
cleansing current through said médium." 

"10. A flltering process comprislng submerging a flltering médium a plural- 
ity of tlmes in a plurallty of baths including the material to be filtered, efiect- 
Ing a drawing action through the médium while thus submerging said médium, 
and then cleanslng the médium." 



MOORE FILTER CO. V. TONOPAH-BELMONT D. CQ. Oo.J 

The process is for the purpose of recovering the métal contained in 
îïietal-bearing slimes ; i. e., a mixture of pulverized ore with a liquid 
solvent. The recovery of such métal is accomplished by separating 
the liquid in which the métal has become dissolved from the refuse 
solid matter in which the métal was originally imprisoned. The de- 
fendant uses what is known in the trade as "Butters Filter," and in 
defending on the ground of noninfringement it says that its device is 
taught by the prier art. A large number of patents hâve been cited 
against the claims in suit, the applicability of many of which dépends 
upon the scope of the filtering art covered by such claims. 

The claims in question by their terms are not limited to the met- 
allurgical art, and are broad enough to embrace the filtration of liquids 
carrying any kind of solids, whether the purpose is to recover the 
liquid or the solids carried therein. The spécifications, however, 
point to, if they do not expressly limit, the process to the treatment 
of métal bearing slimes. Several times while the application for this 
patent was pending in the Patent Office, the commissioner suggested 
that apt words be used to limit the process to the metallurgical art, 
and in which the applicant acquiesced by amending the descriptive 
part of his spécifications ; but in the iinal rewriting of the claims the 
particular claims in suit were so phrased as to enlarge the scope of 
such claims beyond such art. In my considération of the claims, how- 
ever, in view of my conclusion that the defendant's process does not 
infringe complainant's, I shall refer only to such cited patents as are 
limited or clearly analogous to the metallurgical art. 

Neither complainant's nor defendant's process has anything to do 
with the préparation of the slimes to be filtered, nor with the pré- 
cipitation of such métal from the metal-bearing liquid after its ab- 
straction from the solids; but only with the recovery of such metal- 
bearing liquid from such solids. 

The steps of Moore's process as set forth in the claims in suit, and 
read in the light of the spécifications, are as follows : 

Claim 4: (1) Submerging the filter médium in metal-bearing slimes, 
or the like. (2) Drawing the liquid from such material through such 
médium until a deposit of solids is formed upon the médium. (3) 
Removing the médium from such material. (4) Further impoverish- 
ing the solids by a cleansing opération. (5) Removing the solids from 
the médium by passing a cleansing current through such médium. 

Claim 5 : This has ail the steps of claim 4, and, in addition, re- 
quires "continuing the drawing action" while the filtering médium is 
being removed. 

Claim 10: (1) Submerging the filtering médium a plurality of times 
in a plurality of baths including the slimes to be filtered. (2) Ef- 
fecting the drawing action through the médium while thus submerg- 
ing it. (3) Cleansing the médium. 

Obviously mechanical éléments are necessary to carry out the steps 
of a mechanical process, and it may very well be that the carrying out 
of the several steps of such a process may be accomplished by diflier- 
ent sets of mechanical éléments. The complainant in the disclosed 
mechanical éléments by which its process may be carried out and the 
défendant in carrying out its process use the leaf type filter, compris- 
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ing broâdly a tank and filtering médium connected with tubes through 
which not only the métal bearing liquid is drawn out of the slimes, 
but also the wash water in the impoverishing step, and through 
which also, but in a reverse direction, a current of either air 
or water may be forced to loosen and discharge the cake adhering to 
the filter médium. The processes of both the complainant and défend- 
ant contemplate the submergence of the filter médium in the slimes, 
the drawing of the liquid contained in the slimes through the filter 
médium by suction applied to the interior of such médium, the adher- 
ing of the solids in the form of a cake upon the outer walls of such 
médium, a further submergence of the médium with its adhering cake 
in a body of wash water, and the subséquent discharge of the cake 
from the médium by a current forced in the reverse direction to that 
in which the liquid is drawn. 

The two sets of mechanical éléments differ, however, in the mat- 
ter of the container where the washing of the cake is to be performed, 
and the place where the solids are to be discharged when the opéra- 
tion is completed. Complainant uses an extra tank for its washing 
step, Using the filter médium as a conveyance to remove the cake of 
solids from the tank in which the filtering was performed to the tank 
in which the washing is to be done. Complainant also discharges the 
adhering solids outside of the tank in a semidry condition by a cur- 
rent of compressed air. The défendant uses but one tank in which 
it both filters and washes. Its filter médium remains stationary in the 
tank, the filtering material being drawn away from the médium, and 
the wash water run in and around the médium. It discharges the 
washed cake, not by a current of air, but of water, and not outside 
but inside the tank, and while the cake continues submerged in the 
water, and therefore not in a semidry condition, but as slimy pulp. 

The question, so far as the infringement is concerned, is whether, 
notwithstanding this différent use of similar mechanical éléments, and 
the use of the natural élément water instead of air in the reverse cur- 
rent referrèd to, the steps of the defendant's process, where they are 
not identical, are the équivalents of the steps of complainant's process. 
The steps : (1) Submerging ; (2) drawing the liquid from the ma- 
terial through the filter and the formation of the solids from such 
material upon the filter; (3) removing the filter from the material; 
(4) if désirable, further impoverishing such deposit by a cleansing 
opération; and (5) removing the deposit from the filter by passing a 
cleansing current through it — were ail old in the art when Moore 
applied for a patent for his process. Nicholas United States patent 
No.. 619,211, February 7, 1899, clearly shows the second, third, and 
fifth steps. Symonds British patent No. 7,723, issued in 1900, shows 
the first and fourth, as well as some of the other steps in the Moore 
process. True, both Symonds and Nicholas were apparatus patents, 
but the several steps of thèse apparatus patents, if they are not merely 
the functions of the éléments of such apparatuses, perform the sev- 
eral steps hère enumerated. If such steps are only functions, then, 
of course, Moore's steps are but functional, and nonpatentable. The 
fact that Nicholas' and Symonds' apparatuses were rotary devices and 
Moore's apparatus was a movable leaf filter bas no significance, as 
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we are concerned with the steps of a process, and not the mechanical 
éléments by which they are performed. Symonds rotâtes the filter 
into the tank containing the material to be filtered. Moore inserts it 
perpendicularly into the tank containing such material. Butters filter- 
ing leaves, while of the Moore type, are stationery, the material to be 
filtered being run into the tank; following Thompson No. 713,717, 
November 18, 1902. If covering the filter with the slimes, as in Nich- 
olas, is not submerging, rotating the filter into the material in the 
tank, as in Symonds, is. In principle there would seem to be no dif- 
férence whether submergence as a step in a process is accomplished 
by covering the filter by pouring the slimes upon it, by rotating or 
dipping it into such material, or by pouring the material into a tank 
containing the filter, for the effect of each method is to cover the 
filtering médium. 

The second step, drawing out the liquid and building up a cake 
of solids on the filter, is accomplished by ail four in substantially the 
same way, viz., by suction applied to the interior of the filter — a well- 
known process — and shown in Thompson. 

The third step, removing the médium from such material, is ac- 
complished in substantially the same way by Nicholas, Symonds, and 
Moore. In Nicholas, the filter is rotated away from the material; 
in Symonds, the rotating filter is lifted out and away from the tank 
containing the material. Moore lifts it out and away from the tank 
by the use of pulleys, etc. Butters does not lift the médium out and 
away from the tank, but draws the material out of the tank and away 
from it and the filter. In ail four a séparation of the filter from the 
material to be filtered is accomplished. 

The phrase of this claim, "removing the médium from the material 
being filtered," for the purpose of subséquent treatment, whether it 
be for discharging the cake or for its intermediate washing before be- 
ing discharged, in view of the preceding phrase, "submerging a filter- 
ing médium in the material to be filtered," requires the removal of 
the filter out and away from the filtering material. If this meaning 
were inconsistent with the invention disclosed in the spécifications. 
it would still hâve to be adhered to, because the inventor is required 
by the statute to "particularly point out and distinctly claim the part, 
improvement or combination which he claims as his invention." 

The patent cannot be extended beyond the claim, even if it were 
manifestly narrower or broader than the invention disclosed. But in 
the patent in suit such meaning is not inconsistent with the disclosure 
in the spécifications. The disclosure with référence to removing the 
médium is, "And then the same is lifted as by pulley and cable mech- 
anisms 6 out of and away from the tank." Not only the apparatus 
referred to in the spécifications as one set of mechanical éléments by 
which the patented process can be carried out, but the written dis- 
closures of the spécifications show that the filtering médium by which 
thèse several steps are to be carried out is intended to be moved in 
accomplishing some of the steps of the process. The prior art dis- 
closed both the stationary and movable filter; and Moore's process 
contemplâtes the movable type. The defendant's process, on the 
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other hand, contemplâtes and. uses the stationary type. That the 
two steps removing the filtering médium out of and away f rom the 
tank containing the filtering material, and the withdrawing or remov- 
ing of the filtering material away from the filtering médium and out 
of the tank wherein thé médium remains, are not équivalents in the 
judgment of the Patent Ofiîce, is established by the grant of the pat- 
ent to Cassel 774,349, November 8, 1904, copending in the office with 
Moore's, without declaring an interférence. Cassel's application was 
filed during the period when Moore's patent was a forfeited applica- 
tion, but was not granted until several months after the grant to 
Moore on his renewed application. Claims 4 and 7 of Cassel show 
one of the steps of the process to be "withdrawing the nonadhering 
pulp from the tank." Clearly, if withdrawing the material from the 
médium and carrying it out of the tank were the équivalent of re- 
moving the médium from the material being filtered, and in which it 
had been submerged, an interférence should hâve been declared pur- 
suant to ruie 96 of the Patent Office. The failure to do so raises the 
presumption that thèse two steps are not équivalents. 

The fourth or further impoverishing step is substantially the same 
in Moore and Butters. Both employ the same step in washing the 
deposit that they do in withdrawing the liquid from the slimes, us- 
ing only wash water — a barren solution — in the place of the slimes 
in performing such opération. Symonds also shows a washing step 
to further impoverish the deposits adhering to the filter, applying 
water to the surface of the solids adhering to the filter through a 
supply pipe with small jets, the water thus applied being drawn into 
such solids, displacing the original liquid. In Moore as well as Sy- 
monds this step is not necessary, but auxiliary. It may or may not 
be used, as desired, without interfering with the filtering process. 
Without the teaching of Symonds its use when desired would be ob- 
vious to one knowing the second or filtering step. It would require 
only the substitution of water, or other barren solution for the filter- 
ing material, and thereupon continue the same opération as shown 
in the second step, to accomplish this washing or impoverishing step. 

The fifth step, removing the deposit from the filter by passing a 
cleansing current through it, is shown by Nicholas and Thompson. 
Both Moore and Nicholas use air under pressure to accomplish such 
removal ; and Thompson says the solids may be detached by fluid 
being "forced in the reverse direction to that taken in filtering." But- 
ters uses only water for such purpose, and accomplishes the discharge, 
regardless of how compact the layer of deposit is or how uniformly 
résistant it may be to the passage of such water. The building up 
of the incrusted slimes "in the form of a compact layer of requisite 
résistance and of sufïîcient thickness" disclosed by Moore as neces- 
sary to perform his last step, if it be any more than the necessary 
resuit of the drawing function through an upright filter, however es- 
sential it may be to make Moore's last step effective, is unimportant 
to the performance of Butters' method of discharging the cake. In 
Butters, the place where the deposit is removed from the filter, and 
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the character of the deposit when removed, as already noted, differ 
f rom Moore. 

If Symonds' step in removing the filter from the material, etc. — 
Moore's third step — and Nicholas' and Thompson's steps in removing 
deposit from filter by the cleansing carrent — Moore's fifth step — do 
not anticipate Moore, then Moore cannot anticipate Butters' steps in 
the like opérations. If Moore's third and fifth steps, respectively, 
were entitled to the dignity of a primary invention, "Butters' third and 
fifth steps vi^ould be but their équivalents ; but as Moore is at most 
but an improver, and, in view of the cited patents, necessarily limited 
in his range of équivalents, and as his said steps are at most but dif- 
férent modes of applying already known steps of removing the mé- 
dium and the refuse solids from the médium, and Butters in such 
steps is but following the teachings of the prior art, Moore must be 
confined to the particular methods that he has employed in such op- 
ération. 

As to the fifth claim, This claim, as already noted, difïers from 
claim 4, only in that it requires "continuing the drawing action" while 
the filter with its adhering deposit is being conveyed away from the 
tank containing the slimes. The spécifications' only référence to what 
takes place between the filtering and the washing is : 

"And then the same is lifted as by pulley and cable mechanisms 6 out of 
and away from the tank and the pump 5 stopped and pump 5a operated so 
as to apply air pressure to the back of the canvas." 

This is not such a "full, clear, concise, and exact" disclosure of 
when the drawing action is displaced by the reverse current as is re- 
quired by the patent laws, and this step would be void for that rea- 
son. This step, however, is obvions to any one ordinarily skilled in 
this particular art called upon to maintain the integrity of the depos- 
ited cake on the filter while it is in the course of being transported. 
Moreover, it was disclosed by Solvay, No. 617,367, January 10, 1899, 
if not by Symonds. Furthermore, as in the considération of claim 4, 
it was found that the defendant's process did not infringe the third 
step — i. e., "removing the médium from the material being filtered" — 
it is unnecessary to détermine whether défendant uses such added 
opération, as its infringability is bound up with such third step. 

As to the tenth daim. Read literally this claim calls for submerg- 
ing the filter more than once in the bath of filtering material. There 
is no contention that the défendant so submerges. The contention is 
that the claim is to be read as if that limitation did not exist. This 
however, is not permissible. The claim measures the patentee's in- 
vention. He is bound by its terms. It is not ambiguous, and there- 
fore there is no reason to resort to the spécifications to construe its 
meaning. But, if the interpolation contended for by complainant 
were permitted, it would, in its reconstructed form, in légal eflfect, 
be only the same as claim 4, and bound by the conclusion herein 
reached in regard thereto. 

It is doubtful that Moore's process, in any of its steps, is such an 
advance on the art as to amount to invention, but as I hâve reached 
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the conclusion that Butters does not inf ringe the steps, in which only 
there may be invention, I find it unnecessary to consider the validity 
oi the patent. 

The bill is dismissed on the ground of noninfringement. 



TILDEN-THURBBR CO. v. THEODORE W. FOSTER & BRO. CD. 
(District Court, D. Rhode Island. AprU 13, 1912.) 

No. 2,748. 

Patents (§ 328*) — Validitt and Infeinoement— Design for Cr,OTTrT:RTnînRH. 
ÏUe "Webster design patent, No. 40,789, for a design for a clottiesbrusti, 
known in the trade as a "thin model" brush, discloses novelty and a 
patentable degree of artlstic Invention ; also heid infringed. 

In Equity. Suit by the Tilden-Thurber Company against the Théo- 
dore W. Poster & Bro. Company. On final hearing. Decree for com- 
plainant. 

George N. Goddard, for complainant. 
George H. Huddy, Jr., for respondent. 

BROWN, District Jud^e. The bill charges infringement of letters 
patent No. 40,789, July 26, 1910, to John Webster, assignor to com- 
plainant, for design for a clothesbrush. 

This brush, known in the trade as a "thin model brush," appears 
to hâve been a decided departure f rom previous types of clothes- 
brushes, and to hâve had an immédiate success and a very large sale. 
There has been a considérable amount of acquiescence of well-known 
merchants in the complainant's patent rights. There is nothing in 
the way of anticipation by clothesbrushes, and no évidence that a sim- 
ilar design has been applied to a clothesbrush. The défendant offers 
in évidence brushes of other kinds, including paper hangers' brushes 
and spoke brushes, upon which he bases the contention that the patent 
is void for lack of novelty; and it is also contended that the design 
must be new and ornament^il, quite independently of the character of 
the article to which it is applied, and without regard to utility or 
function. 

It is perhaps fair to say that the brush of thin model may owe a 
part of its popularity to its compact size, resulting from the use of 
two rows of bristles, instead of a considérable number of rows, as 
in the ordinary clothesbrush, and to the novelty of the idea that a 
thin brush with a very narrow brushing surface is adéquate to per- 
form the furictions of a clothesbrush. The contention that the suc- 
cess of the bl'ush is nevertheless due in a considérable degree to its 
new, original, and ornamental design seems reasonable. In the Patent 
Office the application was rejected by the examiner, who was of the 
opinion, upon a considération of brushes of other classes, that the 
slight change from old forms did not involve invention as an orna- 

*For other cases see same topic & S hcmbeb lu Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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mental design. Upon appeal to the examiners in chief, the action of 
the examiner was reversed, with the following statement: 

"We fail to flnd In the références any suggestion of the corrélation of 
.straight and curved Unes appearlng in the design clalmed by the applicant. 
We think this design will support a patent, and the action of the examiner 
of trade-marks and designs is accordingly reversed." 

The ordinary presumption of validity which attaches upon the 
granting of a patent is strengthened by the record of the proceedings 
in the Patent Office showing a spécifie considération of the défense 
of noninvention. 

There is évidence that the "toilet article and clothesbrush trade" 
considered the brush a new and quite startling addition to the clothes- 
brush line. The contention that it makes an assthetic appeal, as well 
as an appeal on account of its utility, seems to me not unreasonable. 

The complainant insists that the article itself is évidence of refine- 
ment of lines and gracefulness of appearance and that there is no 
évidence to the contrary. 

The brushes which most closely resemble the complainant's brush 
are the long spoke brushes used for cleansing the spokes of carriage 
wheels. They are of disproportionate length, and it is apparent that 
they are not at ail within the field of aesthetics, and do not hâve the 
harmonious proportions or sesthetic appearance of the complainant's 
brush. 

The évidence that the article has been found so acceptable in a 
trade vi^here attractiveness of appearance is a matter of importance 
supports the complainant's contention that there is a patentable degree 
of artistic invention. 

Upon the vvhole, I lind no sufficient reason for disagreeing with 
the views of the examiners in chief. The question of infringement 
is so clear that a discussion of it would be useless. 

I am of the opinion that the patent is valid and infringed, and a 
draft decree for the complainant may be presented accordingly. 



OMELIAH V. AMEPaCAN CAP FRONT MFG. 00. 

(District Court, S. D. New York. April 8, 1912.) 

Patents (§ 326*) — Srir for Infringejlent — Violation of Injunction. 

Evidence considered, and held insuflicient to show défendant and an- 
other guilty of coutempt in violathig an injmiction against infringement 
of a patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 613-619; Dec. 
Dig. § 326.*] 

In Equity. Suit by Clarence Omeliah against the American Cap 
Front Manufacturing Company. On motion to punish défendant and 
F. B. Frankenberg for contempt. Motion denied. 



G. L. McGill, for complainant. 
E. R. Terry, for défendant. 



*For other cases ses same topic & § numbek iu Dec. & Am. Digs. 1B07 to date, & Rep'r Indexes 
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LACOMBE, Circuit Judge. As to the défendant: There is no- 
proof that since service of the injunction it has manufactured any 
infringing spools. It sells heads for spools, as it always has, to 
whomever will buy; but infringement of the patent consista only in 
the détails of the rod which connects thèse heads and the method of 
assembhng. When the injunction was agreed to, it was arranged 
that complainant should buy the machinery by which theretofore de- 
fendant made up the infringing spools. Some of this was sold. Com- 
plainant says ail of it was not ofïered to him. Défendant says that 
ail was ofïered, and he selected what he cared to take. This conti"o- 
versy is unimportant, because it is uncontradicted that défendant dis- 
posed of ail not taken to Frankenberg, and since then has used none 
of it to make infringing spools Neither the order nor the injunction 
referred to this machinery. Its disposition was a matter inter partes, 
and there would be no disobedience of the court's order in a f ailure to 
carry out the terms of their mutual agreement as to the disposition 
of the machinery. 

As to Frankenberg: There was no injunction against him. He 
was not a party to the suit. The injunction was directed solely to the 
défendant, its officers, directors, agents, employés, etc. Frankenberg 
knew of the injunction; but that very knowledge advised him that 
the court's order did not atïect him in regard to anything he might 
do individually, not as an officer, director, agent, employé, etc., of 
défendant. Upon the proof I am persuaded that since the service of 
the injunction he has made infringing spools; but there is not suffi- 
cient to show that what he did he did for the défendant. When the 
corporation was organized, he was a director and stockholder; but 
there is nothing to show that he has been such since injunction was 
served. During the time since then he received periodical payments 
from the company. This, standing by itself, might indicate that he 
was an employé or agent of some sort; but he testifies that thèse 
moneys are paid as part of an arrangement made when his father and 
himself sold out their business to the company and agreed that in 
considération of thèse stated payments they would not themselves 
thereafter conduct the same business. The explanation seems to be a 
natural one, and on the record as it stands it cannot be held that 
Frankenberg, as officer, director, agent, or employé, has violated the 
injunction. 

The motion is denied. 
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LOUISVILIjE & N. R. R. v. INTERSTATE COMMERCE COMMISSION 

(UNITED STATES, Intervener). 

(Commerce Court. February 28, 1912. Dlssenting Opinion, Marcb 12, 1012.> 

No. 4. 

1. Commerce (§ 85*)— Inteestate Co.\meece Commission— Powee to Fix 

Rates — Limitations. 

Whlle section 15 of the Interstate Commerce Act (Act Feb. 4, 18S7, c. 
104, 24 Stat. 384 (U. S. Comp. St. 1901, p. .3105), as amended by Act .Tune 
29, 1906, c. 3591, § 4, 34 Stat. 589 (U. S. Comp. St. Supp. 1909, p. 115S), 
confers power on the Interstate Commerce Comniission "wlienever after 
a full hearing on a complaint * * * it shall be of the opinion" tiat 
a rate or charge of a carrier is unjust or unreasonable to prescrib© 
"just and reasonable maximum rates," the conclusion of the commission 
that the existing rate established by the carrier is unjust or unreason- 
able, and its order establishing a new rate, must be sustained by sub- 
stantial évidence adduced at such hearing. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138 ; Dec. Dig. 
■ § 85.*] 

2. Commerce (§ 87*) — Interstate Commerce Commission— Fixing Rates. 

In the investigation of rate cases, comparisons are very commonly 
made, and the Interstate Commerce Commission may receive évidence of 
such a klnd, giving to the facts shown their proper value without proof of 
similarity of conditions. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 139; Dec. Dig. 
§ 87.*] 

3. Caeriees (§ 26*) — Interstate Commerce Commission— Fixing Rates— Rea- 

sonableness of Existing Rates. 

That a railroad Company increased a rate from what it had previously 
been raises no presumptlon, as the law formerly stood, that the neW rate 
Is unjust *r unreasonable. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 67-82 ; Dec. 
Dig. § 26.*] 

4. Caeeiebs (§ 26*) — Interstate Commerce Commission- Fixing Rates— Rea- 

S0NABLENES8 OF RaTES. 

A rate voluntarily established by a railroad company to nieet compé- 
tition is not to be taken as the measure of what is reasonaI)le. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 67-82; Dec. 
Dig. § 26.*] 

5. Carriers (§ 26*) — Interstate CoiiMEECE Commission — Fixing Rates — Rba- 

sonableness of Existing Rates. 

The mère fa et that a rate established by a carrier is higher one way 
between the same points than it is the other does not prove that the 
higher rate is unreasonable. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 67-82 ; Dec. Dig. 
§ 26.*] 

6. Carriers (§ 26*) — Interstate Commerce Commission— Fixing Rates. 

That advancos made in shippiug rates on tertain classes of goods would 
be severely felt by certain shippers is not a sufllcient reason for holding 
that they were not properly made, as any change in market conditions 
which afïected the cost of handling would necessarily be fclt. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 67-82 ; Dec. 
Dig. § 26.*] 

7. Commerce (§ 98*)^Intbestate - Commbece Commission— Okdee Fixing 

Rates— Review by Courts. 

An order of the Interstate Commerce Commission fixing rates to be 
charged by a carrier is not conclusive and exempt from review by the 

♦For other cases see same toptc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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courts, on the ground that It Is not sustained by the évidence aslde from 
the question whether it Is conflscatory or not. 

[Ed. Note. — For other cases, see Commerce, Cent. Big. § 148; Dec. 
Dig. § 98.*] 

8. Commerce (§ 85*)— Interstate Commerce Commission— Obdeb Fixing 
Rates— Validity. 

In 1886, by wliat was known as the Cooley Arbitration, a basls of rel- 
ative rates was establlshed between points on ttie Ohio and Mississipi)i 
rivers aad points In tlie southeast territory, which basis, with modifica- 
tions made necessary by tlie construction of a new sliort line between 
Memphls and Birmingham, Ala., bas been substantially maintained by 
ail railroads since. The Louisville & Nashville Railroad Company, how- 
ever, to meet water compétition, reduced certain of its class rates be- 
tween New Orléans and Mobile and Pensacola, leavlng its other rates 
unehanged, the effect of which was to make its rates from New Orléans 
to Montgomery, Selina, and Prattville, Ala., and to points based thereon, 
through Mobile or Pensacola, higher than the sum of the two local rates. 
Ail such rates were maintained for many years ; but in 1907, complaint 
having been made because the through rates to the Montgomery-Selma 
territory exceeded the sum of the locals, the company restored the rates 
from New Orléans to Mobile and Pensacola, leaving the through rates, 
which then exactly equaled the sum of the locals, unchangéd. On com- 
plaint and after a hearing, the Interstate Commerce Commission made 
an order redueing the rates from New Orléans to Mobile and Pensacola 
to where they stood prior to 1907, and also redueing the through rates 
to the Montgomery-Selma territory to the sum of the new locals so flxed. 
Held, (m the record, that such order was beyond the powers of the com- 
mission and invalid, as not supported hy any substautial évidence show- 
ing that the rates complained of, established by the company, either to 
Mobile and Pensacola or to the farther points, which were in conformity 
to the basis established by the Cooley Arbitration, were unjust or un- 
reasonable in themselves. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138 ; Dec. Dig. 
§ 85.*] 

Mack, Judge, dissenting. 

Suit by the Louisville & Nashville Railroad against the Interstate 
Commerce Commission, respondent, the United States intervening re- 
spondent, to annul an order made by the commission. Decree for 
petitioner. ■ 

For opinion of Interstate Commerce Commission, see 17 Interst. 
Com. Comm. R. 231. 

For opinion of Circuit Court, refusing preliminary injunction, see 
184 Fed. 118. 

Helm Bruce and W. G. Dearing, for petitioner. 
W. E. Lamb, for Interstate Commerce Commission. 
J. A. Fowler, Asst. Atty. Gen., and Blackburn Esterline, Sp. Asst. 
Atty. Gen. 

Alfred P. Thom and Walker D. Hines, for Southern Ry. 
Edward Barton, for Baltimore & O. S. W. R. 

Before KNAPP, Presiding Judge, and ARCHBAED, CARLAND, 
HUNT, and MACK, Judges. 

ARCHBAED, Judge. A brief history of this case will aid in un- 
derstanding the questions to be decided. For a number of years prior 
to 1907 the through rates on certain classes of f reight over the Louis- 

•For other cases see sâme topic & % kumeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ville & Nashville Railroad, the présent petitioner, from New Orléans, 
La., te Montgomery, Selma, and Prattville, Ala., were higher than 
the rates on the same classes from New Orléans to Mobile, an inter- 
mediate point, plus the rates from Mobile to Montgomery and the 
other places mentioned. The through rates from New Orléans to 
thèse places were also similarly higher than the rates to Pensacola plus 
the rates from there to the same destinations ; the two situations in 
this respect being identical. This somewhat peculiar condition was 
brought about, as it is alleged, by the fact that the rates from New 
Orléans to Mobile and Pensacola were made lower than might justly 
hâve been charged, as well as lower than the gênerai basis of rates 
prevailing in that section of the country, because of the necessity for 
meeting water compétition between thèse places, from which policy 
it resulted, as is to be gathered from the record, that the rail line of 
the petitioner greatly increased its tonnage, and eventually secured 
the bulk of the traffic, the rail rates being continued for a number 
of years after the water compétition had practically been eliminated. 

Following, however, the enactment of the Hepburn law in 1906, 
the Interstate Commerce Commission in an administrative ruling, 
which has several times been reaffirmed, announced that through rates 
in excess of the combination of intermediate rates would be regarded 
as prima f acie unreasonable, and that the burden would be on the car- 
rier to défend them. Subsequently to this, and possibly prompted by 
it, in June, 1907, the Montgomery freight bureau, on behalf of the 
commercial interests of that city, filed with the Commission a formai 
complaint against the railroad, alleging that the higher through rates 
to Montgomery than the combination on Mobile, on certain classes 
and commodities, subjected Montgomery to undue préjudice and dis- 
advantage, in favor of Mobile, in violation of section 3 of the Inter- 
state commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 380 [U. S. 
Comp. St. 1901, p. 3156]). Influenced by this, no doubt, and by the 
ruling of the Commission referred to, the railroad on August 13, 1907, 
advanced its rates from New Orléans to Mobile and Pensacola on 
certain classes of freight by varying amounts sufficient in each case 
to make the new combination on Mobile and Pensacola correspond 
with the through rate to Montgomery. This action of the railroad, 
coupled with subséquent réductions on a number of articles, by taking 
them out of their respective classes and giving them spécial commodity 
rates, apparently had the effect of satisfying the commercial interests 
of Montgomery, and nothing further seems to hâve been donc in con- 
séquence upon the complaint filed by the freight bureau of that city. 

This did not, however, satisfy ail parties. For a number of years 
the rates out of New Orléans had been the subject of agitation by the 
New Orléans Board of Trade, and at various dates, in October and 
November, 1907, complaints were accordingly filed with the Commis- 
sion by that body, severally charging that the rates to Mobile and 
Pensacola as recently advanced by the railroad, and the through rates 
to Montgomery and the points grouped with or based thereon, were 
unjust and unreasonable in themselves as well as in comparison with 
the rates from Memphis, St. Louis, and Louisville. A restoration of 
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the rates in effect tô Mobile and Pensacola prior to August 13, 1907, 
was thereupon prayed, and a réduction of the rates to Montgomery, 
so that they woùld not exceed a combination of the locals by way 
of thèse places as thus establîshed. The adjustment of certain com- 
modity rates relatively to St. Louis and Memphis was also asked for. 

The railroad duly answered thèse complaints, denying that the rates 
in force were unjust or unreasonable, and sètting forth in détail the 
facts and circumstances relied on to justify them. But, af ter answer- 
ing and before any hearing by the Comniission had been entered upon, 
the railroad voluntarily éstablished spécial commodity rates on a 
number of articles which had been complained of , thereby making the 
rates on ail articles, or at least on most articles, from New Orléans 
to Montgomery points, as well as to, Mobile and Pensacola, the same 
as or lower than the rates from Memphis and the other places named 
to thèse destinations. This was the undoubted intention of petitioner, 
and appears to hâve been generally if not completely carried into ef- 
fect. 

The three New Orléans cases were heard by the Commission to- 
gether, and were disposed of November 26, 1909, in a single report 
and order. This order, in substance, condemned the advance in rates 
to Mobile and Pensacola on the classes involved as unjust and un- 
reasonable ; directed the restoration of the rates in force prior to Au- 
gust 13, 1907, to thèse places; declared the through rates to Mont- 
gomery, Selma, and Prattville, to the extent that they exceeded the 
sum of the locals by way of Mobile and Pensacola prior to that date, 
to be also unjust and unreasonable; and prescribed for the future 
certain maximum rates to be maintained by the railroad for the stat- 
utory two-year period. The rates which were so prescribed to Mobile 
and Pensacola were the same in each case as the rates which had 
existed prior to the advance made by the company, and the rates to 
Montgomery were exactly equal to the rates to Pensacola and Mobile 
as so restored, plus the rates from thèse places to Montgomery, which 
remained unchanged; the rates to Selma being made up in the same 
way, and those to Prattville having the prevailing arbitrary added. 
This order, by its terms, was to go into effect February 1, 1910, but 
was postponed by supplemental orders until April 15 following, pri- 
or to \yhich time a bill in equity was filed by the railroad against 
the Commission in the Circuit Court of the United States for the 
Western District of Kentucky, and an application made for a pre- 
liminary injunction. This application was heard by three circuit 
judges on bill and afïidavits, and was denied by the court in an opin- 
ion by Judge Severens (184 Fed. 118), after which the order of the 
Commission became effective and bas since been complied with. 

The Commission havittg answered the bill, an examiner was ap- 
pointed and a large amount of testimony taken oh behalf of the pe- 
titioner, the entire proceedings before the Commission, including the 
testimony submitted to it, being also under objection made a part of 
the record. No proof was offered in opposition to this in support 
of the order, the Commission taking the position that having been 
made after a fuU hearing, upon due considération of the issues in- 
volved and in the exercise of the authority conferred by the statute. 
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the ordef was not open to question. Upon the organization of the 
Commerce Court, the case was transf erred hère, and now comes up for 
disposition upon final hearing. [ 1 ] It has been ably and elaborately ar- 
gued in ail its différent phases, but there is only one that it seems nec- 
essary to pass upon, and that is whether the Commission, in the or- 
der which it has made, has not in a légal sensé acted, as charged, in 
such an unreasonable manner that its order is invalid, having nothing 
of substance or persuasive force upon which it can rightly be pred- 
icated. This is claimed to resuit because the reasons assigned in the 
report either do not justify the conclusion reached or are so at vari- 
ance with the undisputed facts that effect has plainly not been given 
by the Commission to the évidence which was produced before it; 
and therefore, as it is put in the pétition — repeated frequently in vari- 
ous connections — the "order is unreasonable, unjust, unlawful, ar- 
bitrary, and oppressive and in excess of the authority granted and 
powers conferred upon" the Commission by the amended act to reg- 
ulate commerce. Stated in another form, the question is whether the 
order, tested by the principles recently emphasized by the Suprême 
Court in Interstate Com. Corn. v. Union Pacific R. R., 222 U. S. 

541, 32 Sup. Ct. 108, 56 L. Ed. , should not be set aside because 

there was no substantial évidence to sustain it. That is to say, whether 
the Commission, while in form acting within the authority conferred 
by the statute, has not in effect disregarded it. And it is to this ques- 
tion that we therefore address ourselves. 

In this connection we take occasion to say that, if the conditions 
dealt with in the report of the Commission were substantially as they 
are there described, we should hâve little hésitation in dismissing the 
pétition; for, even though in that case it might seem doubtful to us 
whether the Commission had reached a just conclusion, it would nev- 
ertheless appear that there was room for différences of opinion, be- 
cause différent inferences were able to be dravvn, and in such case the 
conclusions of the Commission should be accepted as to matters thus 
clearly within its jurisdiction. But the question hère is whether the 
report can fairly be regarded as of that character. On the taking of 
testimony in the Circuit Court after the preliminary injunction had 
been refused, the entire évidence before the Commission was intro- 
duced into the record, and it is to that évidence that référence is made 
in this opinion unless otherwise stated. That évidence we bave read 
and reread with the utmost care, and it is because of our inability to 
understand how, on the facts which there appear, the report before 
us could hâve been made, that the difSculty under which we labor 
arises. 

By the express provisions of the statute (section 15), before going 
on to prescribe future rates, the Commission must reach the conclu- 
sion that the existing rates established by the carrier are unjust and 
unreasonable. It is the duty and the privilège of the carrier in the 
first instance to fix the rates to be charged (Inter. Com. Com. v. Chi- 
cago Great Western Railroad, 209 U. S. 108, 119, 28 Sup. Ct. 493, 
52 L,. Ed. 705), and it is only where after due notice and a full hear- 
ing — whether on complaint of a shipper or upon investigation by the 
195 F.— 35 
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Commission of its own motion — it is made to appear that the rate is 
unjust and unreasonable that the Commission is empowered to fix 
another. The hearing which is so provided for is not a perfunctory 
one. The carrier is entitled to know and to rely on what is adduced 
at it, either for or against the existing rate, and the Commission is 
not authorized to disregard it and reach a conclusion not at ail jus- 
tified by it. If the rate attacked is shown to be unjust, it may be ab- 
rogated and a new one established. But, if that is not the outcome 
of the hearing, and, on the contrary, it is clearly shown that the rate 
is not unjust, the évidence as to this cannot be put aside, and if it is, 
and the Commission without référence to it proceeds to condemn the 
rate and to fix another, its action is invalid. 

After the most careful considération, we are forced to conclude 
that the action of the Commission in the présent instance is of that 
character. Having regard to the évidence, the only tangible ground 
upon which it will be found to rest is the fact that there had been 
an advance in the rates to Pensacola and Mobile, and that the Mont- 
gomery rate exceeded the sum of the rates through thèse points as 
they stood prior to this increase, making the increase in thèse inter- 
mediate rates the only proof of unreasonableness, not only as to Pen- 
sacola and Mobile, but Montgomery also. It is conceded by counsel 
for the government that, if this were true as to the rates to Mont- 
gomery, the order of the Commission would be invalid, because it 
would not be based on the reasonableness or unreasonableness of thèse 
rates independently considered. And it is just as clear that if the ré- 
duction tp Mobile and Pensacola was a mère restoration of the rates 
previously in force, based solely on the advance made by the railroad, 
it is equally indefensible. And, taking the case as it stands, there is 
practically nothing else, as it seems to us, that can be made out of it. 
Not but that other reasons are given by the Commission. But it will 
be found upon examination, as stated above, either that they are en- 
tirely unsupported by the évidence or are involved in such capital mis- 
takes with respect to it, or are in themselves so inconsequential as to 
the reasonableness or unreasonableness of thèse rates, that nothing 
can be consistently predicated upon them. And this we will now en- 
deavor to demohstrate. 

The New Orleans-Montgomery rate, which has bëen set aside by 
the order of the Commission, was one of very long standing, and was 
established with great circumspection. In 1886 Hon. Thomas M. 
Cooley, whose attainments are too well known to dilate upon, the first 
chairman of the Interstate Commerce Commission, was called upon 
by the railroads running into what was designated as the southeast- 
ern territory to arbitrate and adjust the relative rates from crossing 
points on the Ohio and Mississippi rivers to certain places such as 
Montgomery and others within the section of country roughly de- 
scribed as lying between the Memphis & Charleston Railroad on the 
north, the Gulf of Mexico on the south, the Chattahoochee river on 
the east, and the Mobile & Ohio Railroad on the west. He was not 
to détermine spécifie rates, but their relation to each other. This ques- 
tion had first been submitted to Mr. James R. Ogden, as commissioner 
of certain associated railroads running into this territory, and, after he 
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had passed upon it, it was submitted to Judge Cooley, who virtually 
affirmed Mr. Ogden's ruling. So far as the présent comparison is 
concerned, it is sufificient to note that it was thereby decided that the 
rates from Louisville, Evansville, Cairo, and other like points on the 
Ohio river, to Birmingham, Montgomery, Selma, and other points 
within the defined territory should be the same ; that the rates from 
East Cairo, Columbus, Hickman, and points on the Mississippi in 
Kentucky should be two cents less ; and that the rates from Memphis, 
Vicksburg, and New Orléans should be four cents less. An adjust- 
ment of rates was made by the railroads in accordance with this, in- 
cluding those from New Orléans to Montgomery and other points in 
that section, and thèse rates were maintained, at least so far as class 
rates are concerned, until the building of the Kansas City, Memphis 
& Birmingham Railroad from Memphis to Birmingham, which made 
a very much shorter line than had previously existed between thèse 
cities, when the rates on the fîrst six classes of freight from Memphis 
to Birmingham were greatly reduced below what they had been, and 
those from New Orléans to Birmingham were also reduced to cor- 
respond relatively, in accordance with Judge Cooley's adjustment. 
The réduction from New Orléans to Birmingham, however, proved 
too great and could not be maintained, and the rates between thèse 
places were at fîrst restored to the original figures, and then reduced 
to an intermediate position; and this brought about a réduction on 
rates for thèse classes between New Orléans and Montgomery, Mont- 
gomery being intermediate to Birmingham. The final adjustment of 
thèse rates was reached in 1896, and as fixed at that time they re- 
mained substantially unchanged until 1910, a period of 14 years, when 
the Commission made the order in question. 

The original careful détermination of the New Orleans-Montgom- 
ery rates, in their relation to those from Ohio and Mississippi river 
points into the same territory, in accordance with the Cooley Arbi- 
tration, the subséquent readjustment of them upon the building of the 
Memphis and Birmingham short line, and their long continued ac- 
ceptance by the business public, during which time freight rnoved 
freely under them, ail strengthen the presumption in favor of the 
reasonableness of thèse rates, against which there is practically noth- 
ing to militate except the previous compétitive water rates from New 
Orléans to Mobile and Pensacola, and the combination to be made 
on them to Montgomery. The conclusion is thus forced, and indeed 
is patent on the face of things, that the Montgomery through rates 
as now fixed by the Commission are nothing more than the restored 
compétitive Mobile and Pensacola rates plus the previous rates from 
those places to Montgomery. 

There is no change, as it will be noted, in the rates from Mobile 
and Pensacola to Montgomery. The change in the Montgomery 
through rate is efifected by reducing the rates from New Orléans to 
the intermediate points named and combining them with the rates 
from there to Montgomery, the réduction in the New Orleans-Mont- 
gomery through rates being exactly the same as the réduction made 
in the rates to Pensacola and Mobile as to every class except one — 
class E — where the through rate is reduced 1 cent, as against a five- 
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cent réduction to Mobile, and none at ail to Pensacola. This coin- 
cidence is too significant to be a mère accident, or to fail to reveal the 
considération which influenced it. It extends to the through rates to 
Selma and Prattville, as well as to Montgomery, not only by way of 
Mobile, but of Pensacola also, an exactitude which it is impossible to ac- 
count for except upon the ground which bas been suggested. Not only 
is the reasonableness or unreasonableness of the through rates to Mont- 
gomery, as fixed by the Commission, thus made to dépend on the rea- 
sonableness or unreasonableness of the Mobile- Pensacola part of them, 
but they are ail obliged to stand or fall on the fact of this coïncidence, 
by which, as conceded by counsel, they are not able to be defended. It 
is true, as already stated, that there are other reasons assigned by the 
Commission in its report for the réduction in the New Orleans-Mont- 
gomery rates, but, with due respect to the Commission, they do not bear 
up under examination. 

The relation of rates established by the Cooley Arbitration and the 
disturbance inevitably to resuit from a disregard of it was pressed 
upon the Commission as strong grounds against the proposed changes. 
"The Cooley Arbitration of 1886," it is said in the report, "has been 
strongly urged * * * as a reason for the nonreduction of the 
présent advanced rates. This arbitration established a relation of 
rates as between the several Ohio and Mississippi river crossings, ap- 
plyirig upon products from the territory north and west of those riv- 
ers destined to southern and southeastern territory, by fixing a basis 
for making rates from thèse several basing points to the southeastern 
territory, with the object of maintaining an équitable relation and 
equality of the basing rate as between said points on goods transported 
to southeastern territory, but we do not understand that this arbitra- 
tion undertook to fix the actual rates for carriage from the several 
basing points to destinations in this territory. However, if such wei'e 
the case, the building of new railroads, compétition, and other causes 
forced many departures from the adjustment and the rates made un- 
der it, until it has become materially altered, and it is inévitable and 
proper that it should yield to meet new and changed conditions." 

From this, which is ail the Commission has to say on the subject, 
it would be supposed that the Cooley award was only a basis of ad- 
justment accepted many years before, but which had come to bave 
little more than historical value. In other words, that it was merely 
a starting point from which departures were frequently and freely 
made. If this were so, the Commission might properly regard it as 
of no great importance and certainly as furnishing no substantial ob- 
stacle to further modification by the réduction of rates from New 
Orléans. But the record before the Commission, as we read it, does 
not warrant the inference apparently intended from the statement 
above quoted. Taken by itself, the statement is not literally inac- 
curate, since it seems that some changes were made at various times 
in the rates on particular articles by taking them out of their respective 
classes and giving them spécial commodity rates, and to such extent 
as changes of this character were made they may be regarded in a 
sensé as departures from the Cooley Arbitration basis. Moreover, the 
fact that the complaint of the New Orléans Board of Trade embraced 
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in ternis commodity rates as well as class rates, and that there was 
more or less testimony at the hearing wliich must hâve related to 
commodity rates, doubtless accounts for what the Commission says 
upon this subject. But when it is remembered that no change of con- 
séquence in class-rate relations had taken place since the original ad- 
justment, except the one heretofore explained, and that the order in 
question pertains only to class rates from New Orléans, the matter 
présents itself in a very différent aspect. Surely the long continuance 
of thèse class rates, which are the basis of the rate structure in that 
territory, and which must be assumed to hâve been equitably adjusted 
as between the various competing towns on the Ohio and Mississippi 
Rivers by the Cooley award, was a valid and persuasive objection to 
any order which would bave a disturbing effect upon the class-rate 
situation. Nor was the force of this objection appreciably lessened 
by the circumstance that some articles were taken out of the classes 
from time to time and given commodity rates. Particularly is this so 
in view of the fa^t that the Commission's report contains no intima- 
tion that class rates from other points should be reduced, clearly in- 
dicating that the order in question was not predicated upon any find- 
ing or contention that this class-rate adjustment was unfair to New 
Orléans. When, therefore, the facts in this regard are fully perceived, 
their important bearing upon the controversy seems évident, and they 
are not to be dismissed from considération, as they appear to be by 
the Commission, on the mistaken view that "the building of railroads, 
compétition, and other causes had forced departures from the adjust- 
ment of rates under it until it had become materially altered, as was 
inévitable and proper to meet changed conditions," as suggested. 

As a further'reason for making the order in question, the report of 
the Commission contains the f ollowing : 

•'It was stated by the principal witness for the défendant that between 
points on its line where the through rate exceeded the combination of rates 
from point of orlgin to a compétitive point and from said compétitive point 
to destination shippers were given the bcneflt of the combination rate, and 
this provision appeared in spécial circulars and was very gênerai ly observed 
as a rule for the adjustment of freight rates ; and, such having been for- 
merly the custoui of the défendant, it would seem now to work no especial 
liardshlp upon it to reduce rates to the basis of the former combination." 

The référence hère is to the testimony of Mr. C. B. Compton, the 
traffic manager of the Louisville & Nashville Railroad, who has been 
with that road in continuous service in various capacities for some 
40 years. But a careful reading of his testimony discloses no basis 
for the statement quoted, if it was meant thereby to imply that the 
Mobile combination was at any time allowed on through shipments to 
Montgomery. On the contrary, it clearly appeared that such ship- 
ments had always paid the Montgomery rate, and that the Mobile 
combination could be secured only by shipping first to Mobile and then 
reshipping to Montgomery, as seems to hâve been done in a few in- 
stances. Indeed, this is recognized as the fact by the Commission, 
since it is stated in an earlier part of the report that: 

"Prior to August 13, 1907, shippers, in order to get the benefit of the lower 
combination, sonietimes shijjped locally to Mobile and theu reshipped to 
Montgomery, Selma, and Prattviile." 



550 195 FEDERAL EEPOKÏER 

Of course, if the fact had been otherwise, and the road had ordi- 
narily or frequently carried Montgomery traffic on the Mobile combi- 
nation, the Commission might well say that it would be no great hard- 
ship to require the carrier to publish in its tariff the actual rates which 
it habitually accepted; but' the undisputed évidence shows that the 
full Montgomery rate was constantly appHed to Montgomery ship- 
ments, and we fail to see how that circumstance tended to show that 
the Montgomery rate was unreasonable. 

It is undoubtedly true, as testified by Mr. Compton, that it was a 
more or less gênerai practice to protect through shipments against the 
combination of locals, and a rule to that efïect was carried by his road 
in certain of its local tarifïs ; but there was no such rule in the tariffs 
naming rates to Montgomery territory, and nothing whatever ap- 
peared at the hearing to indicate that through traffic to Montgomery 
was ever carried at less than the Montgomery rate. A colloquy oc- 
curred in the course of Mr. Compton's examination in which he seems 
to hâve admitted that the rule in the local tarifïs ref erred to, not being 
limited in terms, might be claimed to hâve authorized the application 
of the Mobile combination to Montgomery shipments. But the point 
is not what those tariffs might hâve been construed to mean, but what 
the actual practice was in respect of the traffic in question. Evidently 
the road was always careful to maintain this Montgomery rate. 
Everything indicates that it consistently did so. And it seems plain 
to us that the acceptance on other parts of the System of combination 
rates which were lower than through rates had no tendency to show 
that thèse particular rates were unreasonable. In short, when the 
undisputed facts regarding this feature of the case, as they appeared 
before the Commission, are taken into account, they not only do not 
sustain the conclusion of the Commission, but seem to be rather of 
contrary import. 

With respect to the through rates from New Orléans to Montgom- 
ery, as well as the southeast territory generally, it is further said by 
the Commission, in jvistification of its action, that : 

"It was shown that the merchants of New Orléans hâve heretofore made 
ineffeetual efforts to secure better rates to this territory, as hlgher rates 
were in effect from New Orléans to this territory than existed from dlstrib- 
utlng centers at greater distances west and north of said territory, the situ- 
ation being sueh that New Orléans was eut off from the trade of this sec- 
tion as to many products, and greatly restricted and burdened as to many 
others, on account of the higU rates of transportation." 

Tested by the complaints of the New Orléans Board of Trade, 
which, as above shown, embraced in gênerai terms commodity rates as 
well as class rates, this statement cannot be said to be wholly incorrect. 
Prior to the adjustnients already referred to, and which were volun- 
tarily made by the carrier months before the order in question was 
issued, it was perhaps true that New Orléans merchants were at some 
disadvantage because the class rates from New Orléans on certain ar- 
ticles may hâve been higher than or out of line with the commodity 
rates from other points on those articles. But this cause of complaint, 
to whatever extent justified when the proceedings before the Commis- 
sion were instituted, was substantially, if not wholly, removed before 
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the hearing was concluded by the réductions and adjustments herein- 
before mentioned, which resulted in actual rates from New Orléans 
lower on most articles, and not higher on any article than rates from 
Memphis and other points west and north of Montgomery. And this 
was apparently recognized by the Commission to be the case, since 
it made no order respecting commodity rates. But when the paragraph 
quoted is tested by the class rates, which are the only ones reduced by 
the Commission's order, it is not only not supported by the testimony, 
but the contrary is shown by proof that is not open to question. In- 
stead of being discriminated against by the class rates to Montgomery 
territory, New Orléans has had an actual advantage over the Ohio and 
upper Mississippi river towns, an advantage over Memphis in the 
higher classes and at least equality with it in the other classes, and an 
equality with Huntington, Vicksburg, and the lower Mississippi points 
to Memphis, ail of which is established by comparative tables which 
stand unchallenged and by the tariffs, as we are advised, then on file 
with the Commission. So far, therefore, from sustaining the action 
of the Commission, the undisputed facts in this regard tend unmis- 
takably to a contrary conclusion. 

But the Commission also mentions that the rates from New Orléans 
to Montgomery, Selma, and Prattville were higher on ail the classes 
than those from typical points in the southeast, where the distances 
were greater, such as Brunswick and Savannah, Ga., Charleston, S. C, 
W'ilmington, N. C, and Nashville, Tenn., to say nothing of Virginia 
and North Carolina points, which are referred to in another connec- 
tion. But in this comparison the Commission for its initial points goes 
over into an entirely différent territory. It leaves the Mississippi and 
Ohio rivers and goes to the Atlantic coast in the Carolinas and Geor- 
gia, without any suggestion that traffic conditions from there to Mont- 
gomery and Selma are at ail similar to those from New Orléans, which 
is the subject of comparison; the only basis of contrast being one of 
distance. The railroad company in its bill makes complaint of this, 
and avers that the conditions are so dissimilar as to render the compari- 
son unjustified, and that no issue as to the reasonableness or unreason- 
ableness of the rates so applied as a standard was made, nor any évi- 
dence introduced which was addressed to that inquiry. And this the 
Commission in its answer admits, conceding that there was no fixed 
relation between the rates from thèse points and those from New Or- 
léans, which we understand to mean no definite or determining re- 
lation. 

So also with regard to the rates "from New Orléans to certain sta- 
tions just outside of Montgomery on the Mobile & Ohio Railroad," 
which are said by the Commission to be less than the rates to Mont- 
gomery by the Louisville & Nashville. The bill avers that thèse were 
unimportant local points, which did not enter into compétition with 
Montgomery; that the traffic to them was insignificant ; that no tes- 
timony was taken concerning them; and that the Louisville & Nash- 
ville Railroad does not publish or participate in or hâve anything to 
do with them. And the Commission, answering this, admits that the 
reasonableness of the rates to thèse local points was not in issue, and 
that no attempt was made to détermine whether or not they were rea- 
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sonable, and that it did not undertake to détermine tlie reasonableness 
of the rates prescribed in the order complained of on the basis of the 
rates referred to. But, if ail this be so, it is difficult to see why there 
was any référence made to them at ail, or why they were put forward 
by the Commission, in the way they were, to justify the order, if they 
had no influence upon it. The effect of the answer, therefore, is to 
eliminate this part of the report, aside from the other considérations 
which also do so. 

Equally immaterial is the statement that the rates from Virginia 
cities to Montgomery and Selma are less than from New Orléans, al- 
though covering twice the distance, or that those from north Atlan- 
tic ports to points in the southeastern territory basing on Montgomery 
are more favorable, length of haul and number of lines considered, 
■which are some of the minor things entering into the décision. And 
«specially is this to be said of the water rates from New York and 
Boston to Mobile and New Orléans, which hâve no perceptible bear- 
ing on the rail rates between the latter two places in the connection in 
which they are cited. 

By contrast with this, it might be inquired why the Commission in 
making comparisons tôok no note of the rates established by the rail- 
road commissions of Alabama and Georgia, which show that, for 141 
miles, the distance between New Orléans and Mobile, the accepted 
as controUing factor in the situation, the rates by the lyouisville & 
Nashville Railroad, which hâve been condemned and reduced by the 
Commission as unjust and unreasohable, were materially less than the 
maximum or so-called standard tarifï established by the Georgia com- 
mission, and much lower stîll than the rates which were permitted to 
the Southern Railway in Alabama, Georgia, Tennessee, and South 
Carolina, as will appear by the comparative table which is reproduced 
below, as taken from the évidence. 



Louisville & Nashville rates from 
Xew Orléans to Mobile, 141 miles 

Southern Railway rates flxed by 
commissions of Alabama and 
Georgia for 141 miles 

Minimum or standard tariflC of 
Georgia Railroad Commission, 141 
miles 

Southern Railway rates in Tennes- 
see, 141 miles 

Southern Railway rates in South 
Carolina, 141 miles 

Southern Railway rates, Chatta- 
nooga to Birmingham, 143 miles . . 

Southern Railway rates Birming- 
ham, Ala., to Columbus, Ga., 157 
miles 

Southern Railway rates, Chatta- 
nooga to Atlanta. Ga., 13S miles. . 







Class- 
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1 


2 


3 


4 


5 


6 


50 


39 


38 


31 


27 


16 


75 


63 


56 


44 


35 


29 


60 


50 


45 


35 


28 


23 


58 


50 


46 


37 


31 


27 


62 


52 


42 


39 


31 


24% 


57 


49 


41 


32 


27 


19 


57 


49 


45 


35 


28 


22 


52 


45 


41 


32 


25 


20 



20 

35 

28 
32 
31 

27 

27 
27 
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[2] Let us not be misunderstood upon this point. We recognize, of 
course, that comparisons are very commonly made in the investigation 
of rate cases, and that tliey may often be quite persuasive. The com- 
petency of' such évidence is not questioned nor the right of the Com- 
mission to give it due weight. Xeither is it doubted that the Com- 
mission may receive évidence of this kind, giving to the facts so shown 
their proper value, without proof of similarity of conditions. But what 
we do hold is that the comparisons made by the Commission in its 
report in this case, taking into account ail the facts and circumstances 
disclosed at the hearing, had no evidentiary bearing upon the reason- 
ableness of the rates in dispute, and therefore furnish no appréciable 
support of the Commission's conclusion. 

As a further justification for the réduction of the rates to Mont- 
gomery the Commission suggests that the rate per ton per mile, on an 
average of the first six classes of freight, is much greater from New 
Orléans than from Memphis, St. Louis, or Louisville. It is not said, 
as will be noted, that the rates to Montgomery are higher than from 
Memphis and the other places mentioned, but that, considering the dis- 
tance, the rate per ton per mile is greater. But it is the ordinary and 
recognized rule that the ton-mile rate should decrease as distance in- 
creases, other things being equal, and we therefore fail to see how the 
lower ton-mile rate for the greater distances from Memphis, St. Louis, 
and Louisville tended in any respect to show the unreasonableness of 
the rates hère in question. 

Finally, as a summing up of this part of the case, the Commission 

says: 

"The manufacturers and shippers of oil, paper, stovepipe, tinware, gal- 
vanlzed tubs, furnlture, soap, window glass, paints, hardware, and other ar- 
ticles of llke kind in daily use testifled that they were unable to trade in 
the Montgomery and Seliua territory on account of the hlgh rates, and 
that upon former occasions they had made spécial efforts to build up a 
trade with citles located in this territory and points basing thereon, but in 
every Instance they were conipelled to abandon the flght on account of bot- 
ter freight rate concessions from other markets, though at greater distances. 
With respect to pructically ail of the commodities above enumerated sched- 
ules of comparative rates and distances were flled corroborating complain- 
ant's contention." 

This statement also can be explained only on the theory that it re- 
lates to what the New Orléans Board of Trade alleged in its com- 
plaints and to conditions which may bave existed in some degree before 
the road made the réductions and adjustments already mentioned. But 
having référence to the class rates in question, to which the Commis- 
sion's order is confined, we are unable to find any évidence which tends 
to sustain the observations made with regard to the inability of New 
Orléans dealers to trade in the Montgomery -Selma territory. 

Take, for instance, the testimony of George P. Thompson, a whole- 
sale grocer of New Orléans, the first witness who has anything to say 
on the subject. His testimony has mainly to do with Mobile and Pen- 
sacola. But, being asked by counsel whethcr it would be possible to 
increase his business with Montgomery if the rates were adjusted on 
a fair basis, he says that it would, a self-evident proposition, but by 
no means showing that the rates in force were not what they ought to 



554 195 FEDERAL EEPORTEK 

be. The further statement which he is lead to make by suggestion of 
counsel that the rates f rom Memphis to Montgomery are lower than 
from New Orléans cannot refer to class rates; it being irrefutably 
shown that they are in f act higher. And the comparison made by coun- 
sel in a long leading question with regard to the rates from Baltimore, 
to which Mr. Thompson gives hesitating assent, is of no more signifi- 
cance than the similar comparison with other North Atlantic points 
made by the Commission, already referred to. It is true that as to 
certain canned goods, such as beans and peas, he is handicapped, as 
he says, by the rates from such points as St. Louis and Memphis. But 
hère again the référence must be to commodity rates which hâve been 
adjusted, and must hâve been so understood by the Commission, as it 
does net include peas and beans in the list of articles saîd to be dis- 
criminated against by the rates to Montgomery. And this must also 
be kept in view when it is said by Mr. Thompson that he is kept out 
of that territory unless he is willing to absorb a part of the rates, which 
is not true as to class rates, the only ones which are hère in question. 

W. O. Hudson, manager of the Marine Oil Company, the next wit- 
ness, confesses that he knows nothing with regard to the Montgomery- 
Selma case. Being asked if he could do business in Montgomery if 
the rate were reduced to 13 cents a hundred, the réduction subsequent- 
ly made by the Commission, he déclares that he could not, that the 
rate would eat him up ; the explanation that he gives being that the 
great bulk of the oil which he handles comes from the Ohio and east- 
ern fields, which are much nearer to Montgomery than he is. Notwith- 
standing this, and although he is the only witness who testified on the 
subject, oil is given by the Commission as one of the commodities shut 
out by the high rates from New Orléans into this territory. 

E. C. Palmer, a wholesale paper man, admits that business with 
Montgomery has not been màterially injured by the advance in rates, 
but avers that it will be when his customers understand the situation. 
He thinks that Nashville has an advantage over New Orléans in the 
rate on paper (as no doubt iù has), and that, as compared with Balti- 
more, considering the haut, the New Orléans rate is "a little out of 
line" (although it is not in f act higher) ; but that, compared with 
Louisville, it is fair enough. And, so far as being kept out of Mont- 
gomery is concerned, he says that, on the contrary, he ships there con- 
stantly. No one can read the testimony of this witness without being 
convinced that, except possibly as to Nashville, New Orléans is not 
only not discriminated against, but has an actual advantage in the rates 
on paper over every place that it comes in compétition with in the 
Montgomery-Selma territory. 

A. D. McBride, a salesman engaged with the National Enameling 
& Stamping Company, says that he sells goods in Mobile and Pensaco- 
la, but not in Montgomery or Selma, because Atlanta, Ga., has lower 
rates and gets the business. As compared with St. Louis and Louis- 
ville, he does not see that New Orléans is at a disadvantage, notwith- 
standing the efforts of counsel to hâve him say so. The compétition 
which affects him is with Atlanta, and that is the whole of it. Nor 
cven there does he charge that the advantage is an unfair one, but 
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simply that the Atlanta rate to Montgomery is lovver, and keeps him 
out of there. Notwithstanding this state of the évidence, however, 
stovepipe, tinware, and galvanized tubs, the commodities that this wit- 
ness deals in, he being the only one called to testify with regard to 
them, are included by the Commission among those which it is declared 
that New Orléans dealers on account of the high rates hâve been un- 
able to sell in the Montgomerj'-Selma territory, being compelled to 
abandon the fight, as it is said, after an attempt to build up the trade, 
a statement as to which there is no approach in the testimony. 

J. W. C. Wright, président of the New Orléans Furniture Manu- 
facturing Company, says that Montgomery is not important to them. 
They ship some furniture there, but hâve not solicited the trade very 
strongly; and substantially the same thing is testified by P. Jung, of 
the Crescent Bed Company, an iron bed manufacturer. 

S. Steinhart, a manufacturer of soap, sells soap in Montgomery, 
where he says he encounters a rate of only 19 cents from Nashville as 
against 23 cents from New Orléans, but there is no 23 cent class rate 
from New Orléans, and he must therefore be referring to a com- 
modity rate, which, as we hâve already seen, has no bearing. 

J. W. Bray, another witness, who is treasurer and manager of the 
Campbell Glass & Paint Company, says that they are shut out of Mont- 
gomery and Selma, the rates being such that they are unable to ship 
there. But, so far as the paint business is concerned, he also says 
that it is handled entirely from St. Louis, where his company has a 
house from which they prefer to ship, the rate being more advanta- 
geous; and that, as to their glass business, Montgomery is not a 
normal point for it, which hardly makes out that the rates from New 
Orléans are too high, or that he has ever tried unsuccessfully to adjust 
them. 

Harry Moore, who is in the wholesale hardware business, déclares 
that he cannot compete with St. Louis, Louisville, and Nashville ; but 
he gives as a reason that, while thèse places are only one-half the dis- 
tance from producing centers, such as Pittsburgh and that territory, 
they pay one-third the rate, and are thus able to get into Montgomery 
and Selma, and places basing on them, at much less than he can. But 
the discrimination hère, as is évident, is in the rates from producing 
centers to the distributing points named ; and it is impossiî)le to ex- 
pect that this should be made up to New Orléans by a back rate to 
Montgomery that would absorb the différence. 

It is difficult therefore to see, in view of the testimony of thèse sev- 
eral witnesses, how furniture, soap, window glass, paints, and hard- 
ware were included as they are in the statement by the Commission, 
which has been referred to. 

George Weigand, who is in the provision business, and who has been 
"howling to heaven," as he says, with regard to the rate increase com- 
plained of, refers only in this to the rates to Mobile, having never 
tried to go to Montgomery or Selma. 

S. Odenheimer, a manufacturer of cotton goods, makes gênerai com- 
plaint of the discrimination in rates from ail compétitive points where 
there are cotton mills to Montgomery and Mobile. But it appears 
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from his testimony that there are cotton mills at Montgomery and Mo- 
bile as well as at New Orléans, to say nothing of the other places men- 
tioned), and it is altogether unreasonable to expect that rates on cotton 
manufactures should be put so low thaf mills at other points shall be 
able to compete with those actually on the ground. The Commission 
makes no référence to cotton goods in connection with the Montgom- 
■ery rate, and therefore evidently took this view. Mention was also 
made by this witness that the rates southerly from Montgomery to 
New Orléans were lower than those northerly from the one place to 
the other. But the explanation given him by the company was that 
there are a good many empty cars going in the direction of New Or- 
léans and none the other way, which might properly justify the dis- 
tinction. 

R. J. Wood, manager of the Guïf Bag Company, manufacturers of 
burlap bags, testifies that at one time, although not recently, they con- 
signed goods to friends in Mobile to hâve them reconsigned to other 
points in Alabama, because the combination on Mobile was less than 
the rates through there. He also says that the question of the rates 
from New Orléans to Montgomery and Selma being higher than the 
combination on Mobile was an old one, and had been up ever since 
he was connected with the New Orléans Board of Trade, some seven 
years, complaint being made and efforts put forth to correct it. Ail 
that his company hâve ever asked, as he says, is the same rates that 
eastern ports hâve to points halfway distant to New Orléans, which 
they hâve never got, and are therefore at a disadvantage. They hâve 
better rates, comparatively speaking, according to this witness, to the 
Carolinas than to Alabama and Georgia, and there are 18 or 20 
points in Georgia to each of which the mileage is less from New Or- 
léans than from New York, Philadelphia, or Baltimore, and yet the 
rates are invariably higher, in conséquence of which the southeast, for 
his company, is a dumping ground, where they get rid of any over- 
plus, but do not expect to make money. They sell at Atlanta, but make 
nothing. That city is a bag consumer, but there is a bag concern there, 
and Atlanta itself complains of New Orléans. This extract from the 
testimony of this witness is perhaps unnecessary, as the Commission 
does not include burlap or gunny bags among the articles alleged to be 
discriminated against, so far as concerns the Montgomery-Selma terri- 
tory. It is only Mobile as to which this is predicated with regard to 
thèse articles, and it will be noted that what he says has no application 
to Mobile. 

In this connection a protest, dated August 6, 1902, drawn up by the 
attorney of the New 'Orléans Board of Trade, was introduced in évi- 
dence before the Commission, in which the existence of discriminating 
rates against New Orléans into the southeastern territory was charged, 
the fact that the through rate to Montgomery and Selma was higher 
than the Mobile combination being also mentioned. New Orléans and 
Mobile, as it is there contended, stand in the same relation to the 
sources of supply and are competitors to points beyond them, and claim 
is made that outbound rates from New Orléans should therefore carry 
but slight difïerentials. The rest of the paper is mainly an argument 
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why New Orléans should be put on an equality of rates which would 
permit of compétition with New York and Baltimore as well as 
Georgia, the Carolinas, and Virginia — a broad question not in issue 
hère, as already pointed out, and therefore not relevant or properly 
to be considered. 

This complètes the évidence on this branch of the case, and there 
is no need to dwell on the view to be taken of it. Considered severally 
or coUectively, it contains nothing which we can discover that supports 
the conclusions of the Commission with respect to the Montgomery 
rates, outside of the f act that, if the réduction is to Stand to Pensacola 
and Mobile, it calls for a réduction to Montgomery to equalize the 
sum of the locals. It is not simply that the weight of the évidence 
does not sustain the reasons assigned by the Commission in its report, 
but that there is no substantial basis for those reasons in the testimony 
passed upon. 

[3] The Mobile and Pensacola rates remain to be considered, both 
on their own account and as the essential basis of the rates to Mont- 
gomery. It is to be noted with regard to thèse that as the law then 
stood the mère fact that they were increased by the company over 
what they had been previously créâtes no presumption that they were 
not fair and reasonable. Interstate Commerce Commission v. Chica- 
go Great Western Railroad, 209 U. S. 108, 28 Sup. Ct. 493, 52 L. Ed. 
705. Nor did it justify the Commission in putting them back to what 
they had been, without regard to whether that could be properly said 
of them. But this again is practically ail that there is to sustain the 
Commission's action. It is undisputed that thèse rates to Pensacola 
and Mobile were the resuit of severe water compétition, and that this 
had disappeared at the time of the increase. "At the date of the 
hearing," says the Commission, "carriage by water was infrequent and 
eut but little figure as a competitor" with .the railroad. It is also stated 
that, while the rates by rail were generally higher than by water, this 
was not the case in the third, fourth, and fifth classes, under which the 
bulk of the freight between New Orléans and Mobile moved, not- 
wîthstanding which the Commission proceeded to reduce the rates 
for thèse classes to what they had been before, actually making them 
6. 9, and 8 cents, respectively, below the established water rates as they 
then stood. 

Take, also, the relative resuit brought about by the Commission's 
action. It may be that no point should be made of the fact that, tak- 
ing the rate on first-class goods, which the Commission accepts as fair 
having made no change in it, the other rates are disproportionately low 
by comparison, This is the uncontradicted testimony of some of the 
witnesses, though it may be said that the Commission was not bound 
to adopt their view of it. But that there is a material disparity is ob- 
servable on the face of things, and also that it breaks in upon the 
ratio established by the railroad, which was accepted and lived up to 
ail thèse years — a somewhat signiflcant circumstance. More than that, 
however, in making the rates on fifth and sixth class goods 35 cents 
each to Montgomery and 15 cents each to Mobile, while they are 20 
and 15 cents, respectively, to Pensacola, the classification is inconsist- 
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ent, to say nothing of the testimony of some of the witnesses, vAio 
assert without contradiction that if 15 cents is correct for the sixth it 
is toc low for the fifth class; while in fixing the rate of Montgomery 
at 77 cents on second class and 55 on third class — based on a 37 and 
25 cent rate to Mobile, respectively — there is a drop of 22 cents, which, 
according to the undisputed évidence, créâtes a disproportion between 
thèse two classes that is unprecedented in ail that territory. And the 
same is true as to the 12 cent drop between thèse classes in the rate 
to Mobile, which is a réduction of 33 per cent, on the face of one and 
50 per cent, on the face of the other, according to the one that is 
taken for comparison. It is no answer as to any of thèse Mobile rates 
that there were the same inconsistencies in the formerly prevaihng 
rates of the railroad. Thèse were compétitive rates with respect to 
which nothing reliable can be predicated without knowing just what 
produced them. The resort to them for justification in this way mere- 
ly serves to demonstrate the intimate relation which they bear to the 
order of the Commission.. 

It is said, however, in the report of the Commission that the Mobile 
and Pensacola rates had remained substantially unchanged for over 
20 years, and that there was no évidence that they had not been com- 
pensatory. At the time this statement was made the increased rates 
were in force which were established in 1907, and not the old ones in 
existence before that. And it was the unreasonableness of thèse new 
rates which the complainants in the proceeding had the burden of 
showing. There was no adverse presumption to be indulged, as we 
hâve seen, because of the increase. Interstate Commerce Commission 
V. Chicago Great Western Raih'oad, 209 U. S. 109, 28 Sup. Ct. 493, 
52 L. Ed. 705. 

[4] Nor is a voluntary rate, established to meet compétition, to 
be taken as the measure of what is reasonable. Lake Shore R. R. v. 
Smith, 173 U. S. 684, 19 Sup.'Ct. 565, 43 L. Ed. 858; Frederich v. N. 
Y., N. H. & H. R. R., 18 Interst. Com. Comm. R. 48l, 484; Breese- 
Trenton Mining Co. v. Wabash R. Co., 19 Interst. Com. Comm. R. 
598, 600. And yet that in efïect is just what the Commission did in 
suggesting, in défense of the réduction and restoration which it under- 
took to make, that the previous rates were not shown negatively not 
to hâve been compensatory. It was not incumbent on the railroad at 
that stage to make this out, but on the complainant to show that the 
rates as they stood were un just and unreasonable. The position taken 
hère, on behalf of the Commission, is that a rate, however low, cannot 
be condemned as unjust if it yield any, the most insignificant, return 
above the cost of service, a proposition we are not prepared to ac- 
cède to. 

As further justifying the réduction made, it is declared by the Com- 
mission that the rates to Mobile and Pensacola exceeded the rates f rom 
New Orléans to other water-transportation points, such as Natchez, 
Vicksburg, Greenville, and Memphis, where the distances are greater. 
This cleariy is not true as to Mobile, whatever may be the case as to 
iPensacola. The rates from New Orléans to the Mississippi River 
points mentioned, as contrasted with those to Mobile, according to 
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the schedule at the time on file with the Commission, will appear by 
the following table : 





Classes — 
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Rates to Natchez, Vieksburg, Greenville, 
and Memphis 

Rates to Mobile as reduced by the com- 
mission 


40 

37 


32 

25 


25 
18 


20 

15 


17 

15 


15 

15 







It may be that the Commission in the statement which it made had 
the rates in mind as raised by the railroad, as to which, however, it 
would be true only with respect to the third, fourth, and fifth classes. 
But that is not' the way it is put, nor is it the use made of it in argu- 
ment, which is that the rates to Mobile as they previously stood and 
as they were reduced and restored still exceeded those to the other 
water-transportation points which are mentioned, which is a clear 
misapprehension. 

It is also said by the Commission in the same connection that thèse 
rates exceed those from Nashville, Memphis, Cincinnati, and Louis- 
ville to points approximating the same distance. Tliere is no way of 
knowing on what this is predicated, there being no référence to any 
schedules or tables of comparison by which to verify it. Neither is 
there anything in the évidence before the Commission which appar- 
ently warrants it. And by contrast, in the évidence taken under the 
bill which is now before us, it is proved without contradiction that 
in a large number of instances the fact with regard to the rates from 
the places named is just the opposite. 

Another ground taken by the Commission to justify its action is 
that the rates between New Orléans, Mobile, and Pensacola, until the 
advance made by the railroad, were identical in both directions, west- 
ward as well as eastward, a condition which prevailed, as it is said, 
between other cities, such as New Orléans, Memphis, Greenville, 
Vieksburg, and Natchez, and that the raising of rates in the one direc- 
tion resulted in a disturbance of relations between points where géo- 
graphie and commercial conditions called for equality. 

[5] But it has often been recognized by the Commission that the 
mère fact that a rate is higher one way between the same points than 
it is the other does not prove that the higher rate is unreasonable. 
Duncan v. Atch., Topeka & Santa Fé, 6 Interst. Com. Comm. R. 85, 
103 ; McLoon v. Boston & Maine R. R., 9 Interst. Com. Comm. R. 
642; Weil v. Pa. R. R., 11 Interst. Com. Comm. R. 627. And this 
is particularly true where there is a prépondérance of empty cars mov- 
ing in the one direction, of which there is hère some suggestion. 
There is also some évidence that the rates westward from Mobile to 
New Orléans are lower than they should be, ail of which goés to shovvf 
that there is practically nothing to be made out of this contention. 

It is further said by the Commission that the advances made from 
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New Orléans to Mobile in the enumerated classes were severely felt 
by certain shippers in the former city, especially those engaged in 
jobbing canned goods, lard, flour, coffee, oil, crackers, pickles, vinegar, 
beans, etc. ; that New Orléans is an important distributing market 
for canned beans, some 400 to 500 car loads being handled there ; and 
that the increase on this commodity was particularly burdensome, if 
not practically prohibitory of shipping into New Orléans and ont to 
Mobile. [6] That the advances made in the rates on thèse classes of 
goods would be severely felt by certain shippers is not a sufficient rea- 
son for holding that they were not what they ought to be. Such an 
advance would, of course, be felt, and so would any other change in 
market conditions which affected the cost of handling. With regard 
to the other statements made by the Commission in this connection, 
it is undoubtedly true that New Orléans and Mobile are both jobbing 
points ; but, so far as concerns beans, they get their supply f rom prac- 
tically the same markets and at the same f reight rates. In this respect 
they are rivais; and it is altogether out of line to expect that the 
rates on beans f rom New Orléans to Mobile should be so reduced that 
the jobbers in New Orléans can compete with those in Mobile, and 
thus invade the latter's own home market. A counter protest from 
the jobbers in Mobile, if this were donc, would be in order as a mat- 
ter of self -protection, and would hâve to be listened to. The same is 
true with respect to the other commodities named; as it is also with 
regard to paper, stovepipe, tinware, tubs, and galvanized iron tubs, 
as to which, according to the Commission, the advance in rates made 
by the railroads would hâve to be absorbed by the manufacturers. 

The évidence with regard to ail this is not in conflict. Take, for 
example, the testimony of George P. Thompson, président of the New 
Orléans Grocers' Association, which has already been referred to in 
connection with the rate to Montgomery. He has been selling canned 
goods, crackers, and baking powder at Mobile for a number of years, 
as he says, and the advance in rates, according to his statement, has 
affected him materially. There has also been a serious falling ofï in 
peas and beans, particularly the black-eyed beans which are dried in 
bags, the best coming from California. Mobile, as he says, is a large 
consumer of thèse for export and otherwise, and, if New Orléans is 
shut out from there, it means a control of the beau business by the 
railroad. But he admits that Mobile can buy beans from California 
as cheaply as he can, and that the rate from there to each of thèse 
two cities is the same. And he, therefore, when you come to analyze 
it, simply wants the local rate from New Orléans to Mobile kept down 
to a point where he can hâve a chance to compete at Mobile or places 
basing on there with the Mobile jobber on the same product. So also 
with regard to canned goods, baking powder, candies, etc., the rates 
on which from Memphis to Mobile are shown to be less than from 
New Orléans. The comparison so made is of no particular signifi- 
cance without a considération of how the rates from Memphis hap- 
pen to be what they are (whether thèse rates are class or commodity), 
and why that city enjoys this apparent advantage. Mr. Thompson 
also speaks of New Orléans as a great distributing port for olive oil 
and coffee, and thinks that récognition should be given it on outbound 
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rates acordingly ; but except that Mobile buys oil f rom New Orléans 
he makes no application of this statement. 

W. O. Hudson, manager of the Marine Oil Company, says he is 
forced into compétition at Mobile with oil from the Ohio oil field, 
f rom whence also he gets his supply from the National Refining Com- 
pany, which has refineries at Cleveland, Marietta, and Findlay. He 
stocks up for Mobile from there, but it would suit him better to do 
so from New Orléans, which would relieve him from the necessity 
of carrying so many men, and where his facilities are greater. Thèse 
purely personal considérations hâve no bearing, of course, on the 
reasonableness of thèse rates, which are not to be fixed to accommo- 
date any particular person's business. 

There is but one witness, Mr. E. C. Palmer, who has anything to 
say about the paper industry. ^^estifying eight months after the 
advance in rates had gone into effect, while he feels that it may be 
injurions when his customers get onto the idea, he admits that so far 
it has not been so. His concern also is only as to goods going through 
Mobile to points beyond and not as to Mobile proper, although he 
does business there. New Orléans, as he says, is the principal dis- 
tributing point in the South for newspaper material, competing with 
St. Louis, Cincinnati, and Nashville, but having an advantage in rates, 
as a rule, from western points of manufacture; the rates to New 
Orléans and to Mobile being equal. There would seem to be nothing 
calling for relief in this situation. 

So, also, with référence to stovepipe, tinware, tubs, and galvanized 
tubs, Mr. McBride, of the National Enameling Company, says that the 
manufacturers hâve not been compelled to absorb the advance, as 
stated by the Commission, although he thinks it probable in the end 
that they may hâve to do so. Priées hâve been increased to the ex- 
tent of the advance, but no one in Mobile has declined to buy on ac- 
count of it. It simply has increased the cost to the jobber, and he, in 
turn, sells higher to the retailer. He admits that the New Orléans 
manufacturers still hâve a lower rate to Mobile than any other point 
v/ith which they come in contact; but the difiference is sHght, and it 
would take but a small advance to equalize it. The trade at Mobile 
has been accustomed to buy goods delivered, and it is going to be 
difficult, as he says, to get the increase from them in the future, al- 
though the New Orléans manufacturer is now doing so. Under nor- 
mal conditions, the manufacturers would hâve to absorb the advance 
and keep the Mobile jobber on a par with others, but now it is done 
by the jobber. 

There is nothing in any of this to sustain the findings of the Com- 
mission which hâve been referred to, or to justify the réduction which 
it has ordered. The rates to Mobile were so low before, that the man- 
ufacturers in New Orléans could afïord to absorb them and did so. 
They cannot perhaps afïord to do so now. And, because the Mobile 
jobber has become accustomed to get his goods free, the manufacturers 
in New Orléans anticipate trouble. But this is a possibility which the 
railroad cannot be required to prevent ; and the situation as disclosed 
by this witness indicates that the former rate was certainly low. 
195 F.— 36 
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Again, the Commission makes the statement that the advance in 
rates on furniture, iron beds, etc., had practically closed out the busi- 
ness with Mobile in thèse articles, better rates being made on them 
from other manufacturing points, such as Atlanta, Ga., and High 
Point and Winston-Salem, N. C. This is a clear mistake of fact, due, 
no doubt, to inadvertence, but none the less serions, it being the un- 
contradicted évidence that, with one single exception, where the rate 
from Atlanta to Mobile is a cent lower than from New Orléans, ail 
the rates on ail the articles named from the three places mentioned are 
not only higher, but very materially higher, than from New Orléans. 
It is true that, according to Mr. Wright, there is a restrictive loading- 
rule with regard to furniture from New Orléans to Mobile which is not 
imposed as to Nashville and Memphis. But this does not apply to any 
other points, and, while it apparently gives some advantage to Mem- 
phis over New Orléans, Nashville is simply put on an equality with 
it. It is to this rule, also, and to the changea classification of mixed 
furniture in car loads, that he ascribes his loss of trade, rather than 
to the présent rate advances. 

The testimony of P. Jung, another iron bed manufacturer, is even 
less to the purpose. He says he never sought the Mobile fîeld nor 
made any effort to get into Pensacola, and has not been afïected by 
the advance in rates to thèse places. Before the advance he solicited 
business throughout Alabama and Georgia, but found that he would 
hâve to guarantee rates as against Atlanta, High Point, and Winston- 
Salem, and that the trade did not warrant it. Evidently the increase 
did not harm nor would the réduction help him. 

This is ail the évidence there is as to furniture and iron beds, and it 
is çlear that it does not in any particular support the statement of the 
Commission. 

It is further said, however, by the Commission that the advance in 
rates on bags, burlap, gunny, and jute was vigorously opposed, and 
a strong protest also made on account of the alleged discrimination 
against New Orléans in cotton goods ; it being asserted that other 
manufacturing points were given more favorable rates. This is 
sought to be sustained as to cotton goods by a comparison of rates 
from Virginia and North and South Carolina points, as well as from 
Augusta, Ga., and even from New York and Boston. The suggestion 
that the advance w^s vigorously opposed or that a strong protest was 
made affords neither évidence nor argument. This is always to be 
looked for where there is an increase in priées, whether warranted or 
unwarranted. Nor is anything more to be made out of the rate comr 
parison. The Commission does not say that the rates to Mobile on 
cotton goods are less from other manufacturing points than from New 
Orléans, which is not the fact, as is demonstrated by the évidence, but 
only that the rates are more favorable. But this is based on the mère 
matter of distance, which is no criterion, as already stated, without the 
considération of other atténding conditions. As pointed out also in 
connection with the Montgomery ratés^ — according to the testimony of 
Mr. Odenheimer, on which this part of the case is evidently based — 
there are cotton mills both at Mobile and Montgomery, as well as at 
the other competing points named, and it is not to be expected that 
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rates on cotton goods should be put so low that New Orléans manu- 
facturers would hâve an advantage over ail others in that territory 
beyond what they already hâve, which would be the rankest discrimina- 
tion. And the matter of burlap and gunny bags is not much différent. 
The testimony of Mr. R. J. Wood is directed to this, and has already 
been considered in another connection. So far as Montgomery and 
Pensacola are concerned, he frankly says that the advances hâve not 
injured his business. His complaint is as to points beyond, with re- 
gard to which he has not a little to say, but it has been discussed 
above, and there is no occasion to again go over it. 

This complètes the case as to Mobile; and that with regard to 
Pensacola, except that it is still weaker, is no différent. It is said 
by the Commission that the advance in rates "was not so heavy or so 
injurions to the merchants in New Orléans in their trade with Pensa- 
cola as the advance to Mobile, but they strongly protested against it, 
and it was shown that, proportionately, like conditions resulted from 
the advance as were produced by the increase in rates to Mobile." 
But there is nothing to sustain this statement. One witness, Mr. 
Palmer, a paper dealer, says that he would be affected in Pensacola 
the same as Mobile ; but he is not afifected at ail at Mobile, and cannot, 
therefore, be at Pensacola. Another, Mr. Steinhart, who deals in soap, 
says that they get no orders from Pensacola because the rate is said 
to be so high; and what he wants and thinks the company should 
corne down to, as he is not slow in saying, is a 10 or 12 cent rate, 
the same as on rice and sugar, which is hardly to be expected. The 
other witnesses called, to a man, déclare either that they hâve ne 
complaint to make or that their business at Pensacola is slight or that 
they hâve not been afïected; and yet the Commission finds with re- 
gard to the trade with Pensacola what has just been stated. 

Opposed to the évidence which has been thus referred to — if there 
can be said to be any opposition to what is so irrelevant and wanting 
in persuasiveness on the question as to what is reasonable — there are 
several witnesses pi^oduced by the railroad company of large expéri- 
ence, who testify that the rates prescribed by the Commission, both to 
Mobile and Pensacola, as well as to Montgomery, are un just and un- 
fair, under ail the circuntstances, and among others ; because they are 
less than those usually and ordinarily charged by the company, as well 
as by other railroads for the transportation of like classes of property 
between other points in the South separated by similar distances ; be- 
cause the rates which were eut down permitted a free movement of 
traffic and there were no compétitive or commercial conditions calling 
for a réduction ; and because the rates as reduced would give to New 
Orléans an undue and unreasonable advantage and préférence over 
Vicksburg, Memphis, and other Mississippi and Ohio crossings, and 
would disrupt and destroy the relative adjustment and the gênerai Sys- 
tem of rates which hâve prevailed in the southeastern territory ever 
since the Cooley Arbitration. It is also indisputably shown that the 
New Orléans-Mobile line along the Gulf coast is exceptionally diffîcult 
and costly to operate ; that a considérable portion of it consists of long 
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trestles and bridges which are subject to extraordinary damage and 
sometimes to a complète destruction by floods and freshets in the 
streams which they span; that its proximity to the Gulf lays it open 
to the full force of the Gulf storms and hurricanes, by which it was 
entirely put eut of business for nearly a month in the early fall of 
1909, and for considérable periods at différent times previously; that 
the intermediate territory traversed is so sparsely settled and its 
freight trafïic so small that the successful and profitable opération of 
the line is necessarily dépendent on the through traffic between New 
Orléans and Mobile and points beyond, in conséquence of which the 
Company has never received even a fair return from its opérations ; 
and, finally, that the cost of opération by reason of the increase in 
wages, in maintenance, and in the priée of locomotives, cars, and other 
matters of equipment, has grown so enormously in the last f ew years 
that to go back to rates established under earlier conditions, when there 
was active water compétition, instead of being fair and reasonable, is 
to work great and manifest injustice in disregard and in the face of 
this undisputed showing. 

[7] There was no attempt to meet the case as so made out for the 
Company either by way of argument or otherwise. Counsel for the 
Commission and for the government simply rely on the authority of 
the Commission to détermine what is a reasonable rate and the con- 
clusiveness of its judgment where it has done so, against which, it 
was argued, the courts can afïord no relief unless the rate which has 
been fixed is shown to be confiscatory. But this contention, as pre- 
sented and sought to be applied in the case at bar, must be rejected. 
In our judgment it was never intended to confer on the Commission 
any such unrestrained and undirected power. As already pointed out, 
the law provides for a hearing, and it must be more than a shadow. 
Both parties are entitled to be conf ronted with the évidence on which 
the case is to be determined, and the conclusion reached must be a 
reasonable inference from the facts disclosed by the investigation. 
This construction of the Commission's authority and the conditions 
which limit its exercise appear to us clearly and definitely settled by 
the récent décision in Interstate Com. Com. v. Union Pacific R. R., 
222 U. S. 541, 32 Sup. Ct. 108, 56 L. Ed. — ■, supra, which is the 
latest and fullest utterance of the Suprême Court in a case of the 
same gênerai class as the one now under considération. 

[8] Tested by the principles laid down in that décision, we are of 
opinion that the order hère drawn in question must be held invalid as 
èxceeding the delegated powers of the Commission, because there was 
no substantial évidence to sustain it. It is not merely that the évi- 
dence preponderates in favor of the reasonableness of the rates which 
hâve been eut down. Concededly, that would not be enough to chal- 
lenge the action of the Commission. Not only is the Commission vest- 
ed with a discrétion which cannot be disturbed, and which we intend 
unqualifiedly to respect, but it is entitled to sélect the testimony which 
it will believe and rely upon, according as it addresses itself to the 
discriminating judgment of the Commission. But it is not within the 
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authority of the Commission to reduce the rates in this or any other 
case not merely against the weight of the évidence produced to sus- 
tain them, but without anything substantial to warrant the conclusion 
reached or the reasons assigned therefor. And this we are convinced 
is a case of that character. The only discoverable basis for condemn- 
ing the rates to Mobile and Pensacola is the fact that they had been 
advanced in 1907, and this of itself was clearly not sufficient. Inter- 
state Com. Corn. v. Chicago Great Western, 209 U. S. 108, 28 Sup. 
Ct. 493, 52 L. Ed. 705. If the long continuance of lower rates to thèse 
points or the circumstances connected with their increase called for 
explanation, as suggested in the case cited, the explanation made by 
the carrier, in the absence of anything to discrédit it, must be held to 
sustain the advance as against any presumption that it was unreason- 
able, and therefore there was nothing substantial to support its con- 
demnation. Nor is there anything of substance to sustain the réduc- 
tion of the Montgomery rates except the fact that they exceeded the 
former combination on Mobile and Pensacola. Outside of thèse facts, 
having regard to the undisputed évidence adduced at the hearing, the 
existing rates were not shown to be unjust or unreasonable and there 
was therefore no valid basis for the Commission's conclusion. 

And the petitioner is therefore entitled to a decree annulling the 
order. 

MACK, Judge (dissenting). The salient facts briefly stated are that 
prior to August, 1907, the through rates on certain classes from New 
Orléans to Montgomery exceeded the combination of rates in force 
from New Orléans to Mobile and Pensacola, respectively, and from 
thèse places to Montgomery. AU of the rates had been in force for 
many years. No change bas been made in the rates on that part of 
the road between Mobile and Pensacola, respectively, and Montgom- 
ery, but in August, 1907, the rates from New Orléans to Mobile and 
to Pensacola were advanced exactly enough to make the combination 
on thèse points equal to the through rate from New Orléans to Mont- 
gomery. While the railroad attempts to justify this advance by the 
assertion that the former rate was unreasonably low, having been put 
into effect many years before in order to eut out water compétition, 
nevertheless it is admitted that the immédiate cause of the advance 
was the announcement by the Commission of the rule that a through 
rate must not exceed the combination of the locals. To comply with 
the rule, it was necessary either to reduce the through rate from New 
Orléans to Montgomery to the sum of the locals or to raise one or 
both of the latter. The railroad chose the latter alternative. The 
Commission, by its order, endeavored to compel it to adopt the former. 

The Commission could do this only if it found that the new rates 
from New Orléans to Mobile and Pensacola, respectively, and the 
unchanged rate from New Orléans to Montgomery were unreasonably 
high. If, on a review of the record before the Commission, this court 
finds that there was no substantial évidence on which to base such a 
conclusion, it would be our duty to annul the order, inasmuch as the 
power of the Commission to reduce rates to a reasonable figure is con- 
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ditioned on the opinion of the Commission, formed after a full hear- 
ing, that the tariff rate is unreasonably high, not its arbitrary and 
uncontrolled opinion, but its deliberate judgment based on substantial 
évidence produced at the hearing prescribed by the act. 

While this principle is that adopted in the opinion of the court, I 
differ with my Brethren in the appHcation of it to the facts of this 
case. Whatever view I might hâve taken as to the reasonableness 
of the tariff rates had I been a member of the Commission, I cannot 
find that there is no substantial évidence to support the conclusions 
reached by it that they are unreasonably high. 

Let us first consider the raised rates from New Orléans to Mobile 
and Pensacola. While, as the majority of the court state, there is 
no presumption that they are unreasonable merely because the old 
rates hâve been raised, yet there is likewise no presumption that they 
are reasonable merely because the carriers hâve put them into effect. 
When a rate is attacked immediately after it is made, there is no pre- 
sumption either for or against its reasonableness. If it has been in 
force for some time and traffic has moved f reely under it, a presump- 
tion does arise that it is reasonable. That presumption would be suf- 
ficient to make out a prima facie case in favor of the reasonableness 
of the rate to which it applied and therefore to shift the burden of 
going forward with some évidence that it is unreasonable. 

Apply thèse fundamental principles to this case. There is no pre- 
sumption one way or the other as to the new rates. The ultimate 
burden of proof, at the time of this hearing and until the amendment 
of 1910, was on the shippers to show their unreasonableness. The 
absence of any presumption that they are reasonable was demon- 
strated when it was shown that they were put into effect just prior to 
this complaint; and a prima facie case that the old rates are reason- 
able and the raised rates therefore unreasonable was made out when 
it was proved that the former had been in force for many years. 

The burden of going forward with évidence that will meet this 
prima facie case, or, in other words, the obligation to give some valid 
explanation of the increase, now devolves on the carrier. This may 
be satisfied by showing that the old rates were compelled by water 
compétition, and that they are unreasonably low by at least the amount 
of the increase. But if the shippers prove that thèse water compéti- 
tive rates had continued for many years after actual water compéti- 
tion in any real sensé had ceased, and under conditions clearly neg- 
ativing any danger of a récurrence thereof, the presumption of their 
inhérent reasonableness again arises, and may, in the discrétion of the 
Commission, be deemed sufficient proof thereof. 

The testimony before the Commission tended strongly to show that 
no renewal of water compétition was feasible after it had once ceased 
to be a factor in the transportation situation, because of labor condi- 
tions, wharf control by the railroads, and the justifiable fear that an 
investment in steamers by the shippers or others would be rendered 
worthless, inasmuch as the railroads would eut their rates to any ex- 
tent necessary to secure the business. It must be remembered in this 
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connection that at that time and until the amendment of 1910 rail- 
roads could eut their rates without restraint in order to destroy com- 
pétition, and after accomplishing that purpose raise them again with- 
out the consent of the Commission. 

On thèse considérations alone, and disregarding any other évidence 
the action of the Commission in finding the new rates unreasonably 
high to the extent of the increase over the old rates from New Orléans 
to Mobile and Pensacola, respectively, ought, in my judgment, to be 
sustained as against the charge of arbitrary or unjustified action. 

We come next to the considération of the New Orleans-Montgom- 
ery rate. A presumption of its reasonableness arises from the fact 
that it had been long in force. To overcome this presumption, the 
shippers showed, first, that it was customary both on this and other 
roads not to charge more for the through rate than the combination 
of locals, although admittedly this custom had not been enforced for 
this particular through traffic; secondly, that the Commission had 
now adopted a rule in accordance with the custom. 

Whatever the concession of the counsel for the government may 
mean — and in my opinion it does not go so far as the majority of the 
court believe — the fact alone that the through rate exceeds the combi- 
nation of locals is in my judgment an all-sufficient reason for a réduc- 
tion to the extent of the excess. There may be peculiar and extraor- 
dinary circumstances which will cause the Commission to refrain from 
compelling such a réduction, but ordinarily, and in the présent case 
the increased cost to the carrier of handling two local shipments and 
the économie waste involved therein as against a single through ship- 
ment, if the shipper should exercise his légal right of shipping from 
New Orléans to Mobile, and then from Mobile to Montgomery on the 
local rates, amply justified the Commission in promulgating its rule 
and in enforcing it by the réduction of the New Orleans-Montgomery 
through rate. Congress, moreover, has now, by the amendment of 
1910 to section 4 of the act to regulate commerce, given this rule the 
force of law. 

That the réduction ordered by the Commission in the New Orleans- 
Montgomery rate was exactly enough to make the through rate equal 
the combination of locals as reduced is no more peculiar than that the 
increase by the carrier in the local New Orléans-Mobile and New 
Orleans-Pensacola rates was exactly enough to make the combination 
of locals as increased equal the former through rate. And when the 
principal witness of the carrier testifies (p. 323 of the testimony before 
the Commission) that in his judgment the raised rates "from New 
Orléans to Mobile are not too low, and I do not think they are too 
high," in other words, that they are exactly right, and he so testifies 
notwithstanding his frank admission that the cause of the raise was 
to check the application of the new rule to the old rates, the Commis- 
sion cannot, in my judgment, bé said to hâve acted arbitrarily in not 
accepting this view of the resuit effectuated by tiie raise. 

While I differ with my Brethren in their criticism of a number of 
statements made in the report of the Commission, it is unnecessary 
to discuss them hère. For example, the view taken by the Commis- 
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sion of the Cooley adjustment is fully justified, in my judgment, by 
the fact that the relation of rates thereby established in 1886, was 
departed from not as to some, but as to a great many commodity rates 
and that, too, at many times. Even as to class rates, there were de- 
partures not only in 1896, but aiso in 1905. 

Even though some errors of fact may be found in the report, thèse 
are clearly not the real basis of the order. Moreover, if any inequali- 
ties or undue préférences as against other locaHties resuit from the 
order of the Commission, they may be remedied on proper complaint, 
by the proper parties, to the Commission. The majority opinion is 
confined to a single question, and I hâve for that reason limited this 
dissent to a considération of it. Without, therefore, discussing the 
many interesting questions of confiscation and jurisdiction presented 
in the briefs and oral arguments, it suffices at this time to state that 
in my opinion the other grounds urged against the order of the Com- 
mission are equally unavailing and that the pétition should be dis- 
missed. 



WM. WRIGLET, JR., CO. v. L. P. LAESON, JE., CO. et aL 

(Circuit Court, N. D. Illinois, B. D. November 20, 1911.) 

No. 30,563. 

1. Injunctiou (§ 144*) — Peeliminabt Injunction— Pi-eading. 

A prayer In a blU for a perpétuai Injunction may be construed broadly 
enough, if the equities of the case require it, to support tlie srantlug of 
a teinporary injunction ; or a motion therefor may be treated as an 
amendmeut to the prayer of the bill sufflcient to warrant the allowance 
of such Injunction. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 316, 317, 321 ; 
Dec. Dig. § 144. ♦] 

2. Tkade-Makks and Teade-Names (i 70*) — UNrAiR Compétition— Imitation 

OF Packages. 

Défendants, who make a chewing gum sold under the name "Pepto- 
mlnt," held to hâve so closely imitated the boxes and packages of com- 
plainant eontaining "Spearmint" gum, especially In the style and ar- 
rangement of the symbols and lettering and in the colors used, which 
include red, green, and whlte, as to indicate a studled Intention to de- 
ceive retail purchasers and to entitle complainant to a preliminary in- 
junction, although there were such différences that dealers would not be 
misled. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i 81 ; Dec. Dig. § 70.* 

Unfalr compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 
376.] 

In Equity. Suit by William Wrigley, Jr., Company against L. P. 
Larson, Jr., Company and L. P. Larson, Jr. On motion for prelim- 
inary injunction. Motion granted. 

Offield, Towle, Graves & Offield, of Chicago, 111., for plaintifï. 
George I. Haight, of Chicago, 111., for défendants. 

•For other case» eee lama toplc & i nvubsu In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CARPENTER, District Judge (orally). Défendant objects to the 
issuing of the writ: 

First, Because the bill is sworn to upon information and belief. 
Inasmuch as the equities of this case may be determîned upon the 
physical exhibits produced and made a part of the bill, it will be un- 
necessary for this court to détermine whether the vérification of the 
bill is sufficient to support a temporary restraining order. 

[1] Second. It is urged that there is no prayer in the bill for a 
temporary writ of injunction. Cases may be found in the books to 
the efifect that such an order may not issue unless specifically prayed 
for. The bill does pray for a perpétuai injunction, and if the cir- 
cumstances warrant, and the proper protection of the complainant re- 
quires it, I am prepared to hold that the prayer for a perpétuai in- 
junction is broad enough to support the issuing of a temporary in- 
junction. The court is much more concerned with the merits of this 
litigation than with the technical forms of equity pleading. More- 
over, a spécial motion has been made for a preliminary injunction, 
and if need be it will be considered as an amendment to the prayer 
of the original bill, sufficient to allow the issuing of such a temporary 
writ. 

[2] Third. The parties are manufacturers of chewing gum. The 
complainant has made use of certain color schemes and markings, 
both for boxes and the individual packages of gum. Its particular 
brand is known as "Spearmint." The défendants manufacture a 
brand advertised as "Peptomint." A casual examination of the size, 
shape, and markings of the boxes and packages discloses immediately 
very marked ditiferences. No dealer would be misled for a moment 
into thinking that the défendants manufactured and offered for sale 
the goods of the complainant. The fact remains, however, that the 
body of défendants' box is colored yellow, as is that of the complain- 
ant. The lettering on the défendants' box is in red, green, and white, 
as is that of complainant. The significant mark on complainant's 
product is a green bar spear with the word "Spearmint" upon it. The 
significant mark on the défendants' box is a green bar, without the 
spearhead, placed at an angle, over a red circle, with the word "Pep- 
tomint" upon it. The word "Spearmint" and the word "Peptomint" 
each contains nine letters. Each word is printed in white block let- 
ters upon the green bar. The défendants hâve their name in script, 
"E. P- Larson, Jr., Co.," in the same gênerai type as the complain- 
ant employs in the name "Wm. Wrigley, Jr., Co." The gênerai color 
scheme made use of by the défendants, both on the box and on the 
individual packages, is almost identical with that made use of by the 
complainant. The similarity between the two sets of devices seems 
to the court to hâve been inspired by other than esthetic émotions. 
Of ail the colors and shades that the défendants might hâve made use 
of, it is strange that those employed by the complainant should be the 
only ones that would satisf y the trade ; that, of ail the possible meth- 
ods of arrangement of the words and letters, it is equally strange 
that the défendants should hâve found that only the arrangement 
employed by the complainant would be effective. It would be rather 
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a forward development of modem tendencies toward efficiency to so 
hold. 

Business men, clearly, would not be deceived by an examination 
of the exhibits in this case. Dealers know from whom they are 
buying and what they are buying, and are seldom, if ever, misled, 
except by nearly exact counterfeits. The défendants do not repre- 
sent their goods as that of the complainant. They do, however, sell 
their goods at a lower price, and by simulating the complainant's 
cartons, boxes, and packages, they hâve, without making any false 
représentations, put it in the power of the less scrupulous traders to 
impose upon the public, and to dispose of the cheaper article as the 
article of the complainant. The court does not require, in cases of 
this kind, proof of fraudulent dealing. If the devices and methods 
of the défendants are so similar to those of the complainant as to 
be calculated to deceive the casual purchaser into buying the goods 
of the défendants as the goods of the complainant, a court of equity 
ought to enjoin the défendants from a further prosecution of their 
methods of doing business. 

No reasonable explanation is ofïered by the défendants of why 
they hâve adopted substantially the devices of the complainant. It 
is not shown that the gum business could not be successfully carried 
on by différent shaped boxes and packages, or by différent color 
schemes and lettering. This court is of the opinion that the sim- 
ilarity between the défendants' boxes and packages and those of the 
complainant is not accidentai. The action of the défendants appears 
to hâve been deliberate, and, no explanation having been offered, the 
court cannot escape the conclusion that it was done for the sole pur- 
pose of gaining some unfair advantage by trading upon the estab- 
lished réputation of the complainant. 

On the authority of Charles E. Hires Co. v. Consumers'- Co., 100 
Fed. 809, 41 C. C. A. 71, Lever v. Goodwin, L. R. 36 Chancery Divi- 
sion, 3, Reddaway v. Banham (1896) Appeal Cases, 199, and Tar- 
rant v. Hoff, 76 Fed. 959, 22 C. C. A. 644, the motion for a prelim- 
inary injunction will prevail, and the complainant may prépare an 
order by which the défendants, their clerks, servants, and agents, are 
restrained, during the pendency of this suit, or until further order 
of this court, from manufacturing, selling, advertising, offering or 
announcing for sale, or supplying, chewing gum in packages, or 
boxes, under labels substantially identical with or like the boxes, pack- 
ages, and labels of the complainant, employed for that purpose, or 
in boxes or packages, or under labels which are calculated to deceive 
purchasers or consumers into the belief that the chewing gum manu- 
factured by the défendants is the product of the complainant, or 
which will enable others to substitute or sell the product of the dé- 
fendants as and for the product of the complainant. 
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In re MAYEK et àl. 

(District Court, S. D. New York. April 23, 1912.) 

1. JiiDSMENT (§ 707*) — Res Judicata— Dischabge of Bankeupt— Issues— Es- 

TOPPEL. 

A judgment, in an action in a state court to recover a preferentlal pay- 
ment to which the bankrupt was not a party, does not operate as an es- 
toppel or a bar against the bankrupt seeking a discharge. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1230 ; Dec. Dig. 
§ 707.*] 

2. Bankruptcy (§ 413*) — Dischabge— Objections— StrïTiciENCT. 

A spécification that a bankrupt bas committed an offense punishable by 
lmî>risonnient under the Bankruptcy Law, in that he did knowingly make 
false oaths in relation to proceedings in bankruptcy, interposed false an- 
swers to the pétition for hls adjudication as a bankrupt, inade false oaths 
as a witness in the proceeding resulting in hls adjudication in bank- 
ruptcy, and that on hls examination to ascertain what property belonged 
to the bankrupt estàte he made false answers under oath, does not set 
forth the offense defined in Bankruptcy Act July 1, 1898, c. 541, § 29, 30 
Stat. 554 (U. S. Oomp. St. 1901, p. 3433), since it fails to state, elther in 
the words of the statute or in équivalent words, that the bankrupt In- 
tentionally and fraudulently made a false oath in any proceeding to 
bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 712-728; 
Dec. Dig. § 413.*] 

3. Bankruptcy (§ 415*) — Dischae&e— Objections— Heaking. 

A spécial niaster directed to take proof and make a report on excep- 
tions to a bankrupt's pétition for discharge must exercise an Independent 
judgment on the facts brought before him, and should not foUow the 
judgment of another tribunal on facts brought before it, though the iden- 
tlcal question uiay hâve been tried out before such tribunal on substan- 
tlally the same facts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 698-709, 719, 
723-728 ; Dec. Dig. § 415.*] 

4. Bankbuptoy (§ 415*) — Dischabge— Objections— Findino or Spécial Mas- 

TER— "False Oath." 

A finding of a spécial master, directed to take proof and make report 
on exceptions to a bankrupt's pétition for discharge, that in verifying 
the answer and in giving his testimony the bankrupt made a false oath 
elther in one or the other, is not a finding that the bankrupt made a 
"fais-* oath" within Bankruptcy Act July 1, 1808, c. 541, § 29, 30 Stat. 
554 (U. S. Comp. St. 1901, p. 3433), and it does not justify a refusai to 
discharge him. 

[Ed. Note.— For olher cases, see Bankruptcy, Cent. Dig. |i 698-709, 719, 
723-728 ; Dec. Dig. § 415.*] 

In the matter of Herman Mayer and Jack Mayer, individually and 
composing the firm of Herman Mayer & Co., bankrupts. On motion 
to confirm report of spécial master, recommending the déniai of a 
discharge of Herman Mayer. Denied, and discharge held under ad- 
visement. 

Joseph Rosenzweig, for objecting créditer. 
Myers & Goldsmith, for bankrupt. 

MAYER, District Judge. This is an application to confirm the 
report of the spécial master, recommending the déniai of a discharge 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



572 105 FEDERAL REPORTEE 

to the bankrupt, Herman Mayer. The objecting creditor, Harris, filed 
spécifications of objections containing five grounds, one of which 
(the fifth) was sustained. That spécification is as foUows : 

"Fifth. That said bankrupts hâve coiumitted an offense punishable by im- 
prisonment as provlded in the existing- bankruptcy law, * * * in that 
they, the said bankrupts, did knowingly niake false oaths in relation to pro- 
ceedings in bankruptcy herein, to wit, that they iuterposed false answers to 
the pétition for their adjudication as bankrupts herein, in that they made 
false oaths on the witness stand in the proceedlng resulting in their ad- 
judication in bankruptcy herein, and in that In belug examined in proceed- 
ings in bankruptcy herein for the purpose of ascertalning what property 
properly belonging to the bankrupt estate, they the said bankrupts, did make 
false answers under oath." 

To support this spécification there were received in évidence the 
pétition in bankruptcy, the answer, the adjudication, certain testimony 
taken under section 21a, the schedules, the testimony on a trial be- 
fore Hon. George C. Holt and a jury, the records of the trial of 
Hooker as trustée against Millie Toch and another, the judgment of 
affirmance in the Hooker Case, certain promissory notes and checks, 
and the books and check vouchers of the bankrupt firm of which 
Herman Mayer was a member. 

No oral testimony was offered, and, after the réception of the 
documentary évidence above mentioned, the objecting creditor rested. 

[1] Hooker, trustée, against Toch, was an action in the Suprême 
Court of the state of New York to recover a preferential payment. 
The bankrupt was not a party, and that judgment was not an es- 
toppel or bar against the bankrupt. The fundamental question of 
fact at issue in the case before Judge Holt was whether Harris was 
a partner in or a creditor of the bankrupt firm. 

The spécial master reported that the finding of the jury that Har- 
ris was a creditor, and not a partner, did not in his judgment "dis- 
prove every statement made by Herman Mayer with respect to the 
matter in question, as it was impossible to know what weight was 
given by the jury to any particular items of the proof"; but the 
spécial master added that in his opinion the finding of the jury and 
adjudication disproved every statement of fact made by Herman 
Mayer which was "inconsistent with and contradictory of such find- 
ing and adjudication." 

[2] The fifth spécification does not set forth the offense defined 
in section 29 of the Bankruptcy Act, for it fails to state, either in 
the words of the statute or in équivalent phraseology (Wechsler v. 
United States, 158 Fed. 583, 86 C. C. A. 37), that the bankrupts 
knowingly "and fraudulently" made a false oath in or in relation to 
any proceeding in bankruptcy, nor does the spécial master so find. 

[3] In any event, however, the finding of the jury and the ad- 
judication thereon not only do not bind the spécial master, but should 
be disregarded, as it is the duty of the spécial master to exercise 
an independent judgment on the facts brought before him and not 
to foUow the judgment of another tribunal on facts brought before 
it, although the identical question may hâve been tried out before 
such other tribunal and on substantially the same facts. In re Cohen 
(D. C.) 192 Fed. 751, 26 Am. Bankr. Rep. 544. 
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[4] The spécial master, however, further reported that, "irrespec- 
tive of such finding of the jury and adjudication," it was clear, in 
his opinion, that in (1) verifying the answer and in (2) giving his 
testimony the bankrupt made a false oath "either in one or the other." 
It is possible that the spécial master had in mind the New York stat- 
ute (Pénal Code, § 101a; novv Pénal Law [Consol. Laws 1909, c. 
40] § 1627) in effect since September 1, 1905, which provides in 
substance that the falsity of testimony is presumptively established 
by contradictory statements under oath. In the case at bar, how- 
ever, it must be shown wherein the bankrupt made a false oath, and 
that crucial fact cannot be disposed of speculatively by the assertion 
that he swore falsely on one occasion or another. 

Other errors might be ref erred to, but thèse are sufficient to prevent 
the confirmation of the spécial master's report. 

It is urged on behalf of the bankrupt that it is the practice in this 
district for the court not to send back for further inquiry a matter 
of this kind. I do not so understand the practice, for in a proper 
case further inquiry may be necessary in order to inform the court 
of ail the facts material to the issues. 

The charge of false swearing is toc grave to be dismissed mere- 
ly because of errors in a spécial master's report; but as this bank- 
ruptcy has been in the courts for nearly eight years and bas in- 
volved heavy expense, I bave made an independent examination of 
the record, and therefore shall not send the matter back for further 
inquiry. 

I am frank to say that the examination thus made falls short of 
satisfying me that the bankrupt has committed the offense defined in 
section 29 of the Bankruptcy Act; but, in order that the question 
may be fully presented, I will hear counsel on Apjil 10, 1912, at 
2:15 p. m. 

Motion to confirm denied, and discharge held under advisement. 



In re NOETIIEN. 

(District Court, S. T>. New York. April 8, 1912.) 

Bankruptcy (§ 184*) — PROPEETY—C^irATTEi, Mortgage — Validity. 

A chattel mort.sage of a- sliifting stock of wines, U<iiioi's, cigars, etc., 
kept in connection witti a restaurant and bar, under provision that the 
mortgagors remain in "quiet and peaeeahle ])ossession * * * ^j^j (].gy 
enjoyment of the sanie," the proteeds being retained by the mortgagors, 
Is void, both as to existing and after-acquired goods, as against the luort- 
gagor's other creditors and his recciver in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277 : 
Dec. Dig. § 184.*] 

In the matter of Joseph Noethen, individually and as survivino^ 
partner of the firm of Heyl & Noethen, bankrupt. Submission on 
agreed facts. Order entered. 

. Yankauer & Davidson and Raymond V. Ingersoll, for receiver. 
Nathan Burkan and Edward Weiss, for mortgagee claimant. 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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MAYER, District Judge. This is a submission, upon an agreed 
statement of facts, of certain questions involving the effectiveness, as 
against the receiver in bankruptcy, of provisions in a chattel mort- 
gage executed by the firm of Heyl & Noethen of which the bankrupt 
is the surviving partner and successor in interest. 

Heyl & Noethen (and Noethen as successor) were engaged in the 
restaurant, wine, and liquor business. On or about June 5, 1911,- 
they executed to August Luchow, the other party to this controyersy, 
a chattel mortgage purporting to cover (a) the stock in trade in the 
premises when the mortgage was made, including wines, liquors, 
cigars, and other merchandise; (b) the stock in trade purchased be- 
tween the time of the making of the mortgage and the time when 
the receiver in bankruptcy took possession, including wines, liquors, 
cigars, and other merchandise; (c) the fixtures, furniture, and equip- 
ment in the restaurant and bar. The validity of the mortgage as 
afifecting the articles under the heading "c" is conceded. The dispute 
as to the effect of the mortgage is in référence to the articles included 
under "a" and "b." Thèse articles were, respectively, inventoried 
separately and were sold by the receiver, who realized certain sums 
which, less expenses, are claimed both by the mortgagee and by the 
receiver. 

Heyl & Noethen were engaged in the restaurant, wine, and liquor 
business, and, as set forth in paragraph 12 of the agreed statement 
of facts — 

"the wines, liquor, and mercliandise contained in the bankrupt's premises at 
the time of the exécution of the chattel mortgage as well as the wines, liq- 
uors, and merchandise thereafter purchased were at ail times used by the 
firm of Heyl & Noethen and by the bankrupt as surviving partner as stock 
in trade, and aS such were bought and sold and dealt in from day to day in 
the usual course of trade, ail the proceeds being retained by them and no part 
being turned over to said August Luchow, the mortgagee." 

The controversy hère submitted is whether, as against the other 
creditors, and as against the receiver in bankruptcy, the mortgagee 
had any valid lien upon this shifting stock of merchandise which 
had been bought and sold and dealt in from day to day by the bank- 
rupt. 

The chattel mortgage in question purported to grant, bargain, and 
sell unto the party of the second part, among other things, the "stock 
in trade" and "other goods and chattels mentioned in the schedule." 
The schedule covers, among other things, "ail wines, liquors, cigars, 
supplies, and stock." Until default the mortgagors were to "continue 
in the quiet and peaceable possession of the goods and chattels and 
the full and free enjoyment of the same." So far as this "full and 
free enjoyment" of the perishable restaurant supplies was concerned, 
use or sale of them by the mortgagor must hâve been contemplated ; 
and it is conceded that ail such merchandise stock in trade was dealt 
in and bought and sold from day to day in the usual course of trade. 
The chattel mortgage does not contain any agreement that proceeds 
from the daily sales of said merchandise were to be turned over to 
the mortgagee or applied to a réduction of the mortgage debt. It is 
further conceded that ail the proceeds were retained by the mort- 
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gagors, and that no part thereof was turned over to Luchow, the 
mortgagee. It may be fairly inferred that this course was acquiesced 
in by the mortgagee and continued from June 5, 1911, when the 
mortgage was made, until January 9, 1912, when the pétition in 
bankruptcy was filed. Such a mortgage on a shifting stock of mer- 
chandise, obviously intended for daily sale, and the proceeds whereof 
go to the mortgagor, is void as against creditors and as against a 
receiver in bankruptcy, even though under some other circumstances 
equity might enforce it as between the parties themselves. The rea- 
soning in Skihon v. Codington, 185 N. Y. 80, 17 N. E. 790, 113 Am. 
St. Rep. 885, Zartman v. First National Bank, 189 N. Y. 267, 82 
N. E. 127, 12 L. R. A. (N. S.) 1083, and In re Hartman (D. C.) 
185 Fed. 196, 26 Am. Bankr. Rep. 76, is conclusive, and further cita- 
tion of authority seems unnecessary. 

The main reliance of the claimant is Brackett v. Harvey, 91 N. 
Y. 214. It is unnecessary to détermine whether that case has been 
distinguished, for there the facts were différent from those hère under 
considération. In that case there was a provision in the mortgage 
authorizing the mortgagor to sell the mortgaged property and apply 
the proceeds toward the payment of the mortgage debt. It was fur- 
ther provided that a part of the proceeds of sale could be used to 
purchase other property conditioned upon such after-acquired prop- 
erty being brought in and subjected to the mortgage lien by a re- 
newal of the mortgage, and in point of fact the mortgagor continued 
periodically to exécute chatte! mortgages, each of which contained 
the récital that it was executed in pursuance of the original mortgage. 
In the case at bar the situation was entirely différent. This stock 
of wines and cigars was not, for instance, in a warehouse, nor were 
the proceeds from sales to be applied to the réduction or payment 
of the mortgage debt. Manifestly this merchandise necessary to the 
daily conduct of a restaurant business was to be treated as the prop- 
erty of the mortgagees, replenished when necessary, and the proceeds 
thereof used by the mortgagees in carrying on their business. 

The claimant cannot take refuge behind mère words and invoke 
a so-called covenant of quiet possession in favor of a mortgagee of 
a stock of wines, liquors, and cigars in a going restaurant business. 
What was said by Judge Vann in Zartman v. First National Bank, 
supra, well applies hère : 

"If the question had arisen between the parties to the mortgage, equity 
might recognlze a contract to glve a lien and treat it as an actual lien, but it 
arises between the mortgagee and the gênerai unsecured creditors who had 
little, if anything, to rely upon except the shifting stock which, directiy or 
indireetly, they themselves had furuished. The crédit extended by them en- 
abled the mortgagor to carry on business, and if the product of that crédit 
goes to the mortgagee, not only are they helpless, but, if the law so declared, 
hereafter manufaeturing corporations, needing crédit, will be helpless also. 
If it is understood that a corporate mortgage glven by a manufaeturing cor- 
poration may take everything but accounts and debts, such corporations, 
with a mortgage outstanding, will hâve to do business on a cash basis or 
cease to do business altogether." 

The mortgage is void both as to the stock of merchandise on the 
premises at the time of the delivery of the mortgage, and as to the 
stock after acquired. 
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It is proper to say that there is no suggestion of actual fraud and 
the question is solely one of law, to the speedy and inexpensive 
détermination of which the receiver and counsel for both parties hâve 
much contributed. 

Ordered accordingly. 



In re WALSH BROS. 

(District Court, N. D. lowa, E. D. March 27, 1912.) 

No. 596. 

1. Bankruptcy (i 140*)— Adverse Claims to Propeety— Eights or Trustée. 

A trustée in bankruptcy lias the, riglits of the bankrupt only as to prop- 
erty adversely claimed by a thlrd person. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 221, 225 ; Dec. Dig. § 140.*] 

2. Bankbtjptcy (§ 207*) — Attachment Liens— Préservation for Benefit of 

ESTATE. 

Where it is desired to préserve an attachment or exécution lien on the 
property of a bankrupt for the beneflt of the estate. under Bankruptcy 
Act July 1, 1898, c. 541, § 67f, 30 Stat. 565 (U. S. Comp. St. 1901, p. 3450), 
steps must be taken to that end before the lien is discharged, and the 
subrogation of the trustée as plaintiff in the attachaient suit after the 
lien bas been discharged as the effect of the adjudication does not re- 
vive the lien. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 207.*] 

In the matter of Walsh Bros., bankrupts. Pétition by the trustée 
for review of an order of the référée allowing the daim of the J. I. 
Case Plow Company to certain property claimed by the trustée. Or- 
der affirmed. 

H. J. Fitzgerald and J. C. Campbell, for trustée. 

Almond W. Bulkley and î*. Lingenfelder, for J. I. Case Plow Co. 

REED, District Judge. This matter is submitted upon a pétition 
of the trustée for review of an order of the référée allowing the claim 
of the J. I. Case Plow Company to certain property that it sold to 
the bankrupts prior to the bankruptcy upon a contract of conditional 
sale, and for which they never pâid. The contract was not recorded 
as required by the recording statutes of lowa. The case was before 
the court on a former date. See In re Walsh Brothers (D. C.) 159 
Eed. 560. The Plow Company executed a bond to the trustée for 
the return of the property, as authorized by the order in that case, 
and then presented its claim to the référée, who upon the hearing 
thereof sustained the same except as to property of the value of 
$93.52, which amount it was required that the company pay to the 
trustée. 

[1] As to the property in cont'roversy, the trustée stands in the 
shoes of the bankrupts only. Naiiitian Company v. Bradshaw, 193 
Fed. 350, Court of Appeals, this circuit; In re Hager (D. C.) 166 
Fed. 972. 

•For other cases see same topic & § ndmbbh lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[2] The Plow Company is therefore entitled to the property or its 
value unless the attachment lienof P. Walsh, Sr., has been préservée! 
for the benefit of the estate, as provided by section 67f of the Bank- 
ruptcy Act, which reads as follows : 

"That ail levles, judgments, attaehments, or other liens, obtalned through 
légal proceedings agalnst a person who is Insolveiit, at any tiiue wlthin four 
montlis prior to the flling of a pétition in bankniptcy agalnst lilm, sliall be 
deemed null and vold In case he Is adjudged a banknipt, and the property 
affected by the levy, .iudgment, attachment, or other lien shalî be deenied 
wholly dlscharged and released from the same. and shall i)a.ss to the trus- 
tée as a part of the estate of the bankrupt, unless the court shall, on due 
notice, order that the right under such levy, judgtnent, attachment, or other 
lien shall be preserved for the benefit of the estate ; and thereupon the same 
niay pass to and shall be preserved by the trustée for the benefit of the es- 
tate as aforesaid. And the court may order sneh conveyance as shall be 
necessary to carry the purposes of thls section into effect : provided, that 
nothing hereln contained shall hâve the effect to destroy, or impair the title 
obtalned by such levy^ judgment, attachment, or other lien, of a bona flde 
purchaser for value, wlao shall hâve acqulred the same without notice or 
reasonable cause for inquiry." 

April 13, 1908, the référée entered an order, upon request of the 
trustée made that day, authorizing him to appear in the state court 
in the attachment suit of P. Walsh, Sr., against the bankrupts, which 
was begun in December preceding the bankruptcy, and be subrogated 
to the rights of the attaching créditer in that suit by preserving the 
lien of such attachment for the benefit of the bankrupt estate. The 
trustée so appeared, was subrogated in lieu of the plaintifï therein, 
and the action is still pending undetermined. 

The pétition in bankruptcy was filed January 17, 1908, and the 
adjudication was January 21st following, The adjudication at once 
discharged and released the lien of the attachment, unless the court 
should order it preserved for the benefit of the bankrupt estate as 
provided in the section above quoted. That section does not pre- 
scribe when such order shall be made, nor the proceedings required 
to préserve the lien. The trustée was elected February 13, 1908, and 
no request was made by him or by any creditor to hâve the attach- 
ment lien preserved, and no order was made by the référée authoriz- 
ing him to appear in the state court until April 13, following. The 
attachment lien had then been dissolved and released by opération 
of law for two months, and the trustée could only be subrogated to 
such rights as the attaching creditor then had which were none. In 
any case wherein it is desired to préserve an attachment or exécution 
lien upon the property for the benefit of the estate under section 67f, 
steps must be taken to that end before the lien is discharged, Davis 
V. Crompton, 158 Fed. 735-743, 85 C. C, A. 633. The subrogation 
of the trustée as plaintifï in the attachment suit after the lien has 
been discharged does not revive the lien. The trustée therefore ac- 
quired no rights under the attachment of P. Walsh, Sr. 

It follows that the order of the référée must be approved, and it is 
so ordered. 

195 F.— 3T 
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UNITED STATES v. WINSLOW et al. (two cases), 

(District Court, D. Massachusetts. Mareh 2, 1912. On Pétition for Re- 
hearing, March 21, 1912.) 

Nos. 113, 114. 

1. Indictment and Information (§ 125*)— Sherman Anti-Trust Act — Con- 

struction — Indictment. 

Sherman Anti-Trust Act (Act July 2, 1890, c. 647, § 1, 26 Stat. 209 
[U. S. Comp. St 1901, p. 320O]) provides that every person who shall 
make any contract In restraint of trade or commerce or engage in any 
sueli combinatlon or conspiracy shall be deemed gullty of a mlsdemean- 
or, and, on conviction, shall be puulshed, etc. Held, that the offense un- 
der such section permits in one eount of an indictment an allégation of 
but a single transaction, to wit, the allégation of maklng onp contract 
or engaging in one combinatlon or conspiracy, although such a combina- 
tlon or conspiracy when once effected may be continuous. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 334-400 ; Dec. Dig. § 125.*] 

2. Indictment and Information (§ 150*)— Demurrer. 

Where thfe questions raised by demurrer to an Indictment are both In- 
trlcate and doubtful, the demurrer may be overruled, and their décision 
postponed until the trial on the merlts. Kansas v. Colorado, 185 U. S. 
125, 22 Sup. et. 552, 46 L. Ed. 838. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 497 ; Dec. Dig. § 150.*] 

3. Corporations (§ 369*) — Officers— Cbiminal Liabilitt. 

Offlcers or directors of a corporation cannot protect themselves from 
crlminal liability behind the corporate organization where they are the 
ac-tual, présent, and efficient actors in the commission of the offense. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1510; Dec. 
Dig. § 369.*] 

4. Chiminal Law (§ 59*) — Misdemeanors — Principals. 

Ail parties vfho are active in promoting a misdemeanor, whether 
agents or not, are Indictable as principals. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. §§ 71-74, 
76-81; Dec. Dig. § 59.*] 

5. Indictment and Information (§ 106*)— Allégation of Documents. 

Where, in an indictment, It is necessary to plead numerous documents 
which In themselves were not directly the subject-matter of the litiga- 
tion, it is not necessary to set out each instrument by its ténor. 

[Ed. Note.— For other cases, see Indictment and Information, Cent. 
Dig. § 283 ; Dec. Dig. § 106.*] 

6. MoNOPOLiEs (§ 31*) — Indictment — Intent. 

The rule applied that an Indictment for an illégal combinatlon and con- 
spiracy must necessarily allège facts In détail to enable the court to dé- 
termine for itself whether or not the alleged combinatlon or conspiracy 
is to be carried out by what are in truth uulawf ul methods. 

[Ed. Note.— For other cases, see Monopoles, Cent. Dig. § 20; Dec. Dig. 
§ 31.*] 

7. Monopolies (§ 10*)— Sherman Anti-Teust Act— Constitutionality. 

Sherman Anti-Trust Act (Act July 2, 1890, e. 647, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 3200]), maklng it a crlminal offense to make any con- 
tract or engage in any combination or conspiracy in restraint of inter- 
state trade or commerce, or to monopolize, or attempt to monopolize, 
or conspire with any person to monopolize, any part of such trade or 

•For other cases see same topic & § number in Dec. &, Am. Digs. 1907 to date, & Rep'r Indexes 
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commerce, was not unconstltutlonal for Indeflniteness In so far as sought 
to form the basis of a erlmlnal proceeding. 

[Ed. Note. — For otlier cases, see Monopolies, Cent. Dig. § 9; Dec. Dlg. 
I 10.*] 

8. Indictment and Information (§ 99*) — Incorpokation by Refekencb. 

The rule applied that later parts of an Indictment may incorporate the 
détails of matters properly set out In the earlier parts by référence, sub- 
ject, however, to the rule that duplicity and repugnaney must be avoided. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 270, 2701/2 ; Dec. Dig. § 99.*] 

9. Monopolies (§ 10*) — Restraint of Trade— Statutes— Cojmstiîuction. 

Sherman Anti-Trust Act (Act July 2, 1890, c. 647, § 1, 20 Stat. 209 
[U. S. Comp. St. 1901, p. 3200]) is subject to the rule that statutes are not 
to be interpreted to change the common law except so far as a purpose 
to do so is necessarily implied ; therefore it is JicUl, that the act was not 
intended to prohibit those minor contracts in partial restraint of trade 
which the common law had afflrmed as reasonable, but was to be con- 
strued in accordance wlth the common law, developed along reasonable 
Unes in accordance with modem commercial adFance. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 9 ; Dec. Dlg. 
§ 10.*] 

10. MoNOPOLiES (§ 20*) — Combination in Kestraini of Tbade— Noncompet- 

ING Industries. 

Combination of several corporations, eaeh selling or leasing machinery 
Intended for différent opérations, not competing, but supplementing eacb 
other, does not ordinarlly constitute a monopoly in restraint of trade. 
[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 20.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4570-4574.] 

11. CoMMiTTBE OF Privy Cou::fCiL— DECISIONS— Conclusiveness—Monopolies 
— Demurker. 

The business of the United Shoe Machinery Company Is conducted by 
a System of leases, which are substantially the same as those described 
in United Shoe Machinery Company v. Briinet [1909] App. Cas. 330. It 
is claimed in thèse uidictments that the provisions of thèse leases are un- 
reasonable, and unlawfully operate to build up the alleged monopoly of 
the United Shoe Machinei'y Company. It is claimed by the respondents 
that United Shoe Machinery Company v. Brunet should be applied hère, 
and that in harmony therewith the leases in question hère should be de- 
clared valld. United Shoe Machinery Company v. Brunet was decided 
by a very able court, yet it was a décision of the judlcial committee of 
the Privy Council, and therefore not authoritative as the décisions of 
the established courts of Great Britain. Indcpendently of thèse consid- 
érations, the pleadings in thèse indictments do not permit us to so ap- 
ply on this demurrer United Shoe Machinery Company v. Brunet to such 
extent as to support the demurrer. 

Sidney W. Winslow and otliers were indicted for violating tlie Sher- 
man Anti-Trust Act. On demurrers to indictments. Sustained in 
part and overruled in part. 

Asa P. Frencli, U. S. Atty., Edwin H. Abbot, Jr., Sp. Asst. U. S. 
Atty., William S. Gregg, Sp. Asst. Atty. Gen., James A. Fowler, Asst. 
Atty. Gen., and Oliver E. Pagan. 

Charles F. Choate, Jr., of Boston (Olcott O. Partridge, of Boston, 
on the brief), for défendants Winslow, IHlurd and Brovvn. 

Henry F. Hurlburt and Boyd B. Jones, for défendants Barbour and 
Howe. 

William A. Sargent, of Boston, for ail défendants. 

•For other cases see same topic & S numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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PUTNAM, Circuit Judge. [1] Thèse cases came before us on 
demurrer. They are indictments based on the act of July 2, 1890 (26 
Stat. 209, c. 647), commonly known as the "Sherman Anti-Trust Act." 
No. ,114 seems to.be less complicated by spécial circumstances than 
No. Il3. We will therefore take up that first. It contains two counts. 
The first is based on the second section of the act referred to, relating 
to monopolies, and the second on the first section, which déclares illé- 
gal certain contracts and combinations or, conspiracies in restraint of 
trade, and punishes "every person who shall make ahy such contract 
or engage in any such combination or conspiracy." The second sec- 
tion of the act impliedly permits an indictment for building up a 
monopoly, as well as inaugurating it or maintaining it, and therefore 
may relate to a séries of acts following each other, ail covered into 
one indictment or count, without the indictment or count being charge- 
able with duplicity. The offense under the first section permits in 
one count an allégation of only a single transaction — that is, an allé- 
gation of making one contract, or engaging in one combination or 
conspiracy — so that while by virtue of the décisions of the Suprême 
Court in United States v. Kissel, 218 U. S. 601, 607, 31 Sup. Ct. 124, 
.54 L. Ed. 1168, and United ,States v. Barber, 219 U. S. 72, 78, 31 
Sup. Ct. 209, 55 L. Ed. 99, such a combination or conspiracy, when 
once effected, may be continuous, yet only one contract or one con- 
spiracy can properly be alleged in any one count. For this reason, 
as we go on, we will find that the second count, under the circum- 
stances of the case, must be held invalid in law. 

There is such a chaos of décisions in référence to the Sherman 
Anti-Trust Act, and such a chaos of understanding or misunderstand- 
ing with référence thereto, and this case apparently is regarded as 
of so important a character, that any conclusions a single judge may 
reach may prove of very little importance. It is not for the court 
hère to judge of the possibility of a writ of error lying in thèse cases 
to the Suprême Court, but it is hoped by the court that such may be 
permissible. The court, moreover, cannot overlook the fact, in ac- 
cordance with the practice shown in United States v. N. Y., N. H. & 
H. R. Co. (C. C.) 165 Eed. 742, decided on December 4, 1908, that 
the United States, under the act approved February U, 1903 (32 
Stat. 823 [U. S. Comp. St. Supp. 1909, p. 1211]), hâve the privilège 
of dfemanding, on a bill in equity, the constitution of a court of three 
judges to pass on the issues fundamentally involved hère ; of course, 
much broadened out and made much more certain as they would be on 
a bill in equity. Also, the court, having a right to know its own rec- 
ords, cannot overlook the fact that such a bill in equity is pending in 
this district, subject to be advanced for hearing in accordance with the 
statute last named. Nevertheless, the court, being appealed to as 
the parties hâve a right to appeal to it, must do its duty as best it can. 

[2] It will turn out that, notwith standing the apparent conflict, and 
and as we say chaos, of décisions, there is a clear path through them 
ail to a satisfactory détermination of the f undamental question involved 
hère. It may be found, however, that certain incidental matters are 
proposed as to which there is uncertainty necessarily involved by rea- 
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son of the multiplicity of the allégations relating thereto ; and as to 
thèse the court reserves to itself the right to appeal to Kansas v. Col- 
orado, 185 U. S. 125, 145, 147, 22 Sup. Ct. 552, 46 L. Ed. 838. ^ The 
rule there is stated with référence to suits m equity where the issues 
are raised on demurrer ; but it is equally applicable, on fundamental 
principles, to a criminal proceeding. In complicated cases demurrers 
sometimes shut eut the merits, and sometimes, so far as the case in- 
volved is concerned, bring before the court only a partial and inadé- 
quate view thereof. It is with great satisfaction that we may rely 
on the rule from Daniell stated in Kansas v. Colorado. 185 U. S. at 
pages 144 and 145, 22 Sup. Ct. at page 559, 46 L. Ed. 838, as follows : 

"The pursuit of this course, on occasion, is thus referred to by Mr. Daniell 
(p. 542): 'The court sometimes déclines to décide a doubtful question of title 
on demurrer, in which case the demurrer will be overruled, without préju- 
dice to any question. A demurrer may also be overruled, with liberty to the 
défendant to insist upon the same défense by answer, if the allégations of the 
bill are such that the case ought not to be decided without an answer being 
put In. * * * A demurrer will lie wherever it is clear that, taking the 
charges in the bill to be true, the bill would be dismissed at the hearing ; but 
it must be founded on this: that it is an absolute, certain, and clear propo- 
sition that it would be so ; for if it is a case of circumstanees, in which a 
minute variation betweeu tlieni as stated by the bill and those established 
by the évidence may either incline the court to modify the relief or to grant 
no relief at ail, the court, although it sees that the granting the modified re- 
lief at the hearing will be attended with considérable difficulty, will not sup- 
port a demurrer.' " 

The conclusion of the court, stated in 185 U. S. at page 147, 22 Sup. 
Ct. at page 560, 46 L. Ed. 838, was as follows : 

"The resuit is that, in view of the intricate questions arlsing on the record, 
we are constrained to forbear proceeding until ail the facts are before us on 
the évidence. Demurrer overruled, without préjudice to any question, and 
leave to answer." 

There hâve been brought to our attention two décisions in this dis- 
trict, one of thern, Oliver v. Gilmore (C. C.) 52 Fed. 562, rendered 
independently of any question arising under the statutes of the United 
States, and the other, United States v. Patterson, rendered June 1, 
1893, reported in (C. C.) 55 Fed. 605, and again in (C. C.) 59 Fed. 
280. As the theory of the latter case has never been approved, we 
will not refer to it f urther ; but the former case, Oliver v. Gilmore, 
deserves some considération, as we will state later. 

[3, 4] The incidental questions we will dispose of novif. It is ob- 
jected that the respondents are joined as officers of various corpora- 
tions around which this litigation gathers, that one corporation is the 
principal, and that the respondents are only officers or directors 
thereof. The indictment, however, expressly charges them as actors, 
and two fundamental principles are thoroughiy settled. One is that 
neither in the civil nor the criminal law can an officer protect himself 
behind a corporation where he is the actual, présent, and efficient 
actor; and the second is that ail parties active in promoting a mis- 
demeanor, whether agents or not, are principals. The rule distin- 
guishing between directors of a corporation who are simply charged 
as such and directors acting an immédiate, spécial part in the proceed- 
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ings in question, was pointed out and settled by the Circuit Court of 
Appeals for this circuit in National Cash Register Company v. Leland, 
94 Fed. 502, 508, 509, 37 C. C. A. 372. Although that was a civil 
suit for damages on account of an infringement of a patent right, the 
principles apply hère as well as there. 

[5] Some questions are also made with référence to the method of 
setting out certain documents involved hère. There are a great many 
documents ail of the same class relied on by the United States. None 
of them is specifically described, nor any allégations beyond describing 
the substance thereof as understood by the United States. We may 
return to this later if we find it necessary; but ail we need say at 
présent is that, where whatever are involved are so numerous that 
they cannot be stated at length, or in détail, without incumbering the 
record to an extent beyond ail practical rules of convenience, they 
may be stated generally. Also, as ruled by the Circuit Court of 
Appeals for this circuit in Pooler v. United States, 127 Fed. 509, 517, 
62 C. C. A. 307, and by the Circuit Court in United States v. Grunberg 
(C. C.) 131 Fed. 137, 139, it is not ordinarily necessary to set out 
an instrument by its ténor unless it becomes directly the subject-matter 
of the litigation. 

We will not notice particularly ail the other propositions made by 
the respondents, which are numerous ; but we will touch upon them 
so far as we think they require attention, grouping in our observa- 
tions sometimes several minor propositions made by the respondents, 
classifying as far as possible those relating to similar topics. 

The counts contained in each of the two indictments, which are 
based on the first section of the act in question, declaring illégal com- 
binations or conspiracies in restraint of trade, are objected to, with 
several forms of expression of the objections, because they do not 
suitably charge in what manner interstate commerce was in fact un- 
reasonably restrained. In this respect the respondents rely on ex- 
pressions made by us in United States v. John Reardon & Sons Com- 
pany (C. C.) 191 Fed. 454, 456, in référence to the same statute now 
under discussion, to the effect that : 

"The fundamental rule, which never has been overthrown by the Suprême 
Court, although there are undoubtedly numerous expressions which would 
seem to shake it, is that it is never sufficient to allège that an act is illégal, 
but the United States must allège something more which the court can see 
on the face of the indictment is illégal if the facts are proven as alleged." 

[ G ] We stand tirmly by this proposition ; yet, as the offense under 
tlae first section requires only charging the combination in some form 
or other, with at most only an allégation of an overt act, it is not 
necessary to show that the purpose of the combination was accom- 
plished, and therefore objections of the character just stated are not 
effectuai. It is nevertheless objected that the methods contemplated 
by thèse combinations are not properly set forth within the gênerai 
rule cited from our prior décision. We observe that, of course, while, 
as with référence to other alleged criminal acts, the intent must be 
sufficiently set out to show malice in fact or in law, so in thèse cases 
such intent must be set out; and this has been done. Of course, the 
court fuUy understands the other settled rule of law that the use of 



UNITED STATES V. WIN8LOW 583 

adjectives and adverbs, no matter how much reiterated, is not suffi- 
cient, although required ; and also that facts enough must be stated in 
détail to enable the court to détermine for itself whether or not the 
alleged combination or conspiracy is to be carried out by what are in 
truth unlawful methods. We think as we leave this case it will be 
free from ail objections in the latter behalf. 

It was claimed at the arguments that there is not a sufficient 
allégation establishing the jurisdiction in this district; but it is 
plainly inferable from ail that is stated in the indictment that the for- 
mation of the conspiracy was within this district. This topic, as 
thus presented to us, is within section 954 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 696), and is so far a matter of form that 
it should hâve been specially set out in the demurrer. Whether it 
was or not has not been brought to our attention. 

It is also said that the United Shoe Machinery Company, the 
organization which lies at the basis of thèse indictments, was created 
under the laws of New Jersey, and that certain allégations with réf- 
érence to its organization in the state of Massachusetts are répug- 
nant ; but the criminal law is not hampered by considérations of this 
character, and it looks through ail such forms, regarding them rather 
as possibly ineffectuai évasions. 

[7] Also a question of constitutionality is raised on the ground 
that what is known as the Sherman Anti-Trust Act is too indefinite 
to lay the foundation of a criminal proceeding. It is true that the 
Constitution of the United States requires that, in ail criminal prose- 
cutions, the accused "shall be informed of the nature and cause of 
the accusation" (Amend. art. 6), and that this applies, not merely to 
the information or indictment, but to the statutory provisions on 
which the proceeding is based. It must not be forgotten that the 
framers of the Constitution of the United States, and of the earlier 
State Constitutions, lived at a time when the recollection of the 
cruelties of tyrannical proceedings, and the suffering and injustice 
coming therefrom, were fresh, and, to a large extent, topics of con- 
sidération, and when the provisions of constitutional law necessary 
to protect against such had been thoroughly thought out. In this 
aspect the framers of thèse constitutions were vastly more alive to 
the necessity of provisions of the kind we hâve quoted, and other 
like provisions, than the présent génération. The favorite resources 
of tyrants were punishing alleged crimes which had no existence 
prior to the punishment, and arresting and holding in imprisonment 
for indefinite periods, and afterwards forfeiting both property and 
life, without furnishing those charged any knowledge of the charges 
laid against them; and the same men who framed thèse constitu- 
tions soon learned from immédiate contact with the bloody révolution 
in France that, for ail injustice and cruelties, excited or prejudiced 
multitudes are more pitiless than monarchs, emperors, czars, and ail 
individual tyrants. Consequently, looking at the expérience of our 
forefathers more than at our own, it is the duty of courts and of 
communities to stand firm in behalf of constitutional provisions such 
as we hâve quoted, and more especially in behalf of those dividing the 
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government into departments as an absolute preventative against 
those who make charges, and prosecute them, becoming directly or 
indirectly the judges. We hâve lived in so much peace for more than 
a century under the protection of the constitutional provisions to 
which we refer that whole masses of citizens and some of their 
leaders are slumbering in référence to themj while our forefathers, 
who were brought into almost immédiate contact with ail the devices 
to which tyranny was accustomed, were fully awake. The courts, 
however, are not permitted to slumber. We nevertheless know of 
no case where statutes hâve been so gênerai or loose as to hâve 
been held to violate the constitutional provision on which the re- 
spondents hère rely. Moreover, the facts are supposed to be knovi'n 
to the respondents. They are chargeable also, according to the ùsual 
assumption of law, with knowledge of the law. Therefore, the facts 
being alleged in détail in the indictment, the respondents are supposed 
to be advised fully of what is intended to be charged against them. 
Certainly it is not so plain that the statute so violâtes the Constitution 
as to justify us in holding it unconstitutional in the absence of any 
adjudication by the Suprême Court. 

Nevertheless, while in theory the respondents are chargeable as we 
say, yet, in fact, the practical application of this branch of the law 
is very uncertain. The Suprême Court has undertaken to define it 
in part in Oregon Steam Navigation Company v. Winsor, 20 Wall. 
64, 22 L. Ed. 315, already referred to, which in Oliver v. Gilmore 
(C. C.) 52 Fed. 562, already referred to, we supplemented by further 
classification. The history of the law as shown in thèse two cases, 
and also in the Standard Oil Company v. United States, 221 U. S. 
3, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, is in a con- 
tinuons State of development, and will undoubtedly so remain for an 
indefinite period. This makes it practically so indefinite, both under 
the statute in question and aside from it, that criminal prosecutions 
like this at bar impose great hardship by terrorizing very considérable 
portions of the community who hâve acted honestly, through the pos- 
sible péril of enormous fines, and terms of imprisonment even for very 
many years. Under the circumstfinces, we are unable to undlerstand 
why the department of justice directs, and the Président permits, 
criminal proceedings like this, until, in the particular case, the practical 
application of the statute has been settled by civil proceedings, in view 
especially of the fact that the flexible methods of bills in equity are 
capable of exploiting ail doubtful questions much more thoroughly, 
and with more just results, than criminal proceedings. 

The respondents claim that the indictments do not allège suffi- 
ciently that they were engagée in Interstate commerce within the 
meaning of the Sherman Anti-Trust Act. They seem to rest this 
mainly upon the fact that they are leasing machinery instead of sell- 
ing it; but this fails so entirely to impress us that we do not dwell 
on it. On the whole, we are not much impressed with the respondents' 
criticisms so far as they relate to mère matters of form, with a single 
exception which we will immediately state. 

Of course, in a case of this nature under a new statute, the prec- 
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edents, whether in text-books or décisions, do net furnish standard 
forms of indictments, and there will be a great variety of forms of 
expression and methods of arrangement among différent pleaders ; 
but we are struck in the présent case with the apparent frankness on 
the part of the United States in attempting to bring before us exactly 
the facts as they exist, or as they claim them to be, and we think they 
hâve done so. We may, however, as well say it now, that we must 
reject the third count in indictment 113. That count, with certain 
gênerai statements, describes the pith of the alleged offense as follows : 
"And under the clrcumstunces aiid conditions In said flrst and second 
counts set forth witli référence to said trade and commerce and the suljjects 
thereof ^the allégations of said flrst and second counts in that behalf, includ- 
inç the alle2;ations as to Jaiowledse, intent and design on the part of said de- 
fendants, and as to methods adopted and used by them, beiiig by référence 
incorporated into this count of this indictment as fuUy as if herein re- 
peated)." 

[8] Modem practice fully justifies références in the later parts of 
an indictment to earlier parts of the same indictment for the détails 
of matters properly set out in the earlier parts, and this bas been cor- 
rectly done with référence to the second count in indictment 114; but 
this practice is subject to the fundamental rules of pleading that du- 
plicity and repugnancies must be avoided. The trouble hère is as 
follows : 

We hâve studied the first and second counts in this indictment 
with the view of ascertaining the necessity of the second count and 
wherein it ditïers f rom the first count ; and we bave been unable in 
what study we bave given them to analyze them with certainty in this 
respect. They are apparently looking generally to the same circum- 
stances, so that ail we bave been able to do is to adopt the explana- 
tion of the United States in its supplemental brief in this respect. It 
allèges that the facts in the second count are substantially similar to 
those set out in count 1, with such changes as were necessary to 
charge a conspiracy to restrain the Interstate trade of shoe manufac- 
turers by restricting théir liberty of purchase in the shoe machinery 
markets. The arguments at the bar, however, as well as the supple- 
mental brief for the United States, give us the understanding, as in 
fact it is stated in that brief, that the merger described in the first 
count created a combination which improperly restrained the défend- 
ants themselves in the management of their respective portions of in- 
terstate commerce. Consequently the références to the first two 
counts inevitably inject into the third count allégations which, com- 
bined into one count, involve serions difficulties arising from duplicity 
and repugnancies, inasmuch as restraint of commerce of manufac- 
turers of machines as among themselves, and restraint of commerce 
generally with référence to purchases from those manufacturers, are 
in law essentially différent things ; and the facts leading up to them 
are therefore necessarily différent in certain essential features. The 
respondents were entitled to meet in the third count clear and con- 
sistent allégations in accordance with the fundamental rules of plead- 
ing. As this is not vouchsafed them, the third count of indictment 113 
must be held, for thèse spécial reasons, insufificient in law. 
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We hâve now reachedi the point where we can state the substance 
of what we hâve und«r considération. The supplemental brief for the 
United States, filed by leave of court on February 21, 1912, says that 
the initial design of the respondents was to be carried into eft'ect as 
follows : 

"Bvery count charges that such Initial design was earrled Into effect by 
means (1) of the union of formerly Independent unlts of Interstate commerce 
In the United Shoe Machlnery Company; (2) by means of the System of 
leases wlth thelr tying provisions." 

No other f undamental propositions in this connection are stated ; 
and in this particular the brief expresses a resuit which we had 
reached by sifting at the conclusion of the arguments made before us 
whatever was submitted to us therein. We will therefore confine our 
attention to thèse two éléments, with some subordinate matters which 
we may feel called on to discuss. 

The letter of the statute under considération contains no qual- 
ification whatever, but is aimed at every contract in restraint of trade, 
and every monopoly, affecting Interstate commerce. The only différ- 
ence in the letter is that the second section, which relates to monopoliz- 
ing, uses the words "in part," while the first section omits those words. 
Nevertheless, there can be no question that both sections, so far as 
this particular is concerned, are to be construed in the same way. The 
words "in part" are not in the fîrst section, because a conspiracy in 
restraint of trade in part is inevitably a conspiracy in restraint of trade 
within the letter of the section. Therefore, neither in determining the 
matters involved in this litigation nor in weighing the authorities pro 
and con can any distinction be made in that behalf. Nevertheless, in 
the other particulars, with référence to the letter of the statute, it is 
inévitable that there should be some qualification which does not ap- 
pear on its face. Otherwise, contracts in restraint of trade, and also 
monopolies, which hâve always been regarded as innocent and useful, 
wouldi be denounced to an extent which would demoralize commerce, 
and utterly defeat the very purpose for which the statute was in- 
tended ; that is, to advance commerce, and not to destroy it. Restraint 
is often mère régulation, or temporary obstruction, for the purpose of 
clearing eut the channel, and letting the stream flow at full tide. In 
thèse particulars the law is not prophétie as to the results of what 
merchants and manufacturers propose, except so far as it can learn 
from experie;nce ; and in Oregon Steam Navigation Company v. Win- 
sor, 20 Wall. 64, 22 L. Ed. 315, already cited, the Suprême Court ap- 
proved a contract which createdi a complète monopoly, so far as could 
then be.foreseen, of steam navigation along the whole coast of Cali- 
fornia, and approved a contract restraining that trade for a spécifie 
number of years. This was an emphatic illustration of the condition 
of things which the Sherman Anti-Trust Act found; and the case 
demonstrates what mischief it might do if interpreted literally. Other 
examples in the same direction are always close at hand. Oregon 
Steam Navigation Company v. Winsor, ubi supra, contained several, 
including thé suggestion, at foot of page 67 of 20 Wall. (22 L. Ed. 
315), in référence to portioning out the country in regardl to a secret 
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formula, a suggestion carried into practical eiïect in Fowle v. Park, 
131 U. S. 88, 9 Sup. Ct. 658, 33 L. Ed. 67. Oliver v. Gilmore, already 
cited, and which we hâve said was based on Oregon Steam Naviga- 
tion Company v. Winsor, is more abundantly iilustrative, and attempts 
to classify. It is interesting in its description of the development of 
the law given by Lord Justice Fry than whom no one in England knew 
it better, altliough it must be said that we hâve not adVanced in the 
United States so far as the famous Mogul Case (54 L. J. Q. B. 540). 

[9] Independently of this, there is the well-settled rule that statutes 
are not to be interpreted to change the common law, except so far as a 
purpose so to do is necessarily implied. As said by Mr. Justice Brewer 
with référence to this same statute in Northern Securities Company v. 
United States, 193 U. S. 197, 361, 24 Sup. Ct. 436, 466 (48 L. Ed. 
679), decided March 14, 1904 : "Whenever a departure f rom common- 
lavi^ rules and définitions is claimed, the purpose to make the departure 
should be clearly shown." In fact, this rule of construction is so uni- 
versally recognized, and so fundamental, that we need only cal! atten- 
tion to it in this connection. The contrary understanding seems to 
bave been a long time cultivated as a resuit of what appears in con- 
nection with United States v. Trans-Missouri Freight Association, 166 
U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007, decided March 22, 1897, 
although it is sometimes said that that understanding was only the re- 
porter's law, in view of the headnote stated as follows: 

"The prohibitory provisions of the said act of July 2, 1890, apply to ail 
eontracts in restraint of Interstate or foreign trade or commerce without ex- 
ception or limitation ; and are not conflned to those in which the restraint 
is unreasonable." 

In this case of nine judges only five concurred in the resuit, one 
of whom was Mr. Justice Brewer; so that, at the best, the conclu- 
sion was that of only fîve judges against four. But Mr. Justice 
Brewer, in connection with the expression we hâve cited from him, 
vigorously maintainedi that, although he united with the majority in 
the Freight Association Case, the statute in question was leveled only 
at unlawful restraints and monopolies ; and he added that : 

"Congress did not Intend to reach and destroy those minor eontracts in 
partial restraint of trade which the long course of décisions at common law 
had aiiirmed were reasonable, and ought to be upheld." 

He continued: 

"The purpose rather was to place a statutory prohibition with prescribed 
penalties and remédies upon those eontracts which were in direct restraint 
of trade, unreasonable and against public policy." 

Then follows what we bave previously cited from him. 

However, ail this discussion is rendered unnecessary by the ex- 
position of the law in Standard Oil Company v. United States, 221 
U. S., 31 Sup. Ct., 55 L. Ed., 34 h. R. A. (N. S.), already cited, to 
the efifect that the statute has not revoked the common law in the par- 
ticulars of which we hâve spoken, but has left it as stated in Oregon 
Steam Navigation Company v. Winsor, and Oliver v. Gilmore, and 
by Mr. Justice Brewer in the citations made from him. This ap- 
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pears ail through the opinion of the Chief Justice, but is intensifiée! by 
the following références, to wit: Referring to the expressions found 
in the statute "restraint of trade" and "monopolies," it says in 221 U. 
S. at the top of page 51, 31 Sup. Ct. 512, 55 h. Ed. 619, 34 h. R. A. 
(N. S.) 834: 

"It is certain that tliose terms, at least m tlieir rudimentary meaning, toolt 
tlieir origin in the commou law, and were also familiar in the law of thls 
country prior to and at the time of the adoption of the act in question." 

Near the top of page 59 of 221 U. S., 31 Sup. Ct. 515, 55 L. Ed. 
619, 34 L. R. A. (N. S.) 834, the opinion is more emphatic with réf- 
érence to the common-law définitions, as follows: 

"Let ns consider the language of the flrst and second sections, guided by 
the principle that where words are euiployed In a statute whieh liad at the 
time a well-known meaning at comuion law, or in the law of this country, 
tliey are presunied to hâve been used in that sensé unless the context conipels 
to the contrary." 

A full exposition is found in 221 U. S. on page 60, 31 Sup. Ct. on 
page 515, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, as follows: 

"And as the eontraets or acts embraced in the provision were not expressly 
defined, since the enumeration addressed itself siinply to classes of aets, 
those classes being broad enough to embrace every conceivable, contract or 
combiuation which could be niade concerning trade or commerce, or the sub- 
jects of sueh commerce, and thus caused any act done by any of the enum- 
erated methods anywhere in the whole fleld of human activity to be illégal if 
in restraint of trade, it inevitably follows that the provision uecessarily called 
for the exercise of judgment which requlred that some standard should be 
resorted to for the purpose of determinlug whether the prohibitions contaiued 
in the statute had or had not in any given case been violated. Thus not spec- 
ifying, but indubitably contemplatiug and requlring a standard, it follows 
that it was intended that the standard of veason which had been applied at 
the common law and in this country in deallng with subjects of the character 
embraced by the statute was Intended to be the nieasure used for the purpose 
of determining whether in a giveu case a particular act had or had not 
brought about the wi'ong against which the statute provided." 

In order, moreover, to understand what the opinion meant by 
its référence to the standard of reason which had been applied at the 
common law, and for which, unfortunately, the short expression 
"rule of reason" has been substituted, we quote at length from 221 
U. S. pages 58 and 59, 31 Sup. Ct. 515, 55 L. Ed. 619, 34 h. R. A. (N. 
S.) 834, as follows: 

"Without going into détail, and but very briefly surveying the whole field, 
It may be with accuracy said that the dread of enhancement of priées and 
of other wrongs which it was thought would flow from the undue limitation 
on compétitive conditions caused by eontraets or other acts of indlviduals or 
corporations led, as a matter of public pollcy, to the prohibition or treatini; 
as illégal ail eontraets or acts which were unreasonably restrictive of com- 
pétitive conditions, either from the nature or character of the contract or act 
or where the surrounding circumstances were such as to justify the conclu- 
sion that they had not been entered into or performed with the legitimate 
purpose of reasonably forwarding persoual interest and developing trade, but, 
on the contrary, were of such a character as to glve rise to the inference or 
presumption that they had been entered into or done with the intent to do 
wrong to the gênerai public, and to llmit the right of indlviduals, thus re- 
straining the free flow of commerce and tendiug to bring about the evils, 
such as enhancement of priées, which were considered to be against public 
poliey. It is equally true to say that the survey of the législation iu this 
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country on this subject from the beginning wlll show, depending as It did 
upon the économie conceptions which obtained at the time when the légis- 
lation was adopted or judlclal décision was rendered, that contracts or acts 
were at one time deemed to be of such a charaeter as to justify the iuference 
of wrongful intent whlch were at another period thought not to be of that 
charaeter. But this again, as we hâve seen, simply followed the Une of de- 
velopment of the law of England." 

Returning for an instant to the short expression "rule of reason," 
found in the opinion from which we hâve quoted, which, without the 
context, is misleading, it simply is in line with what was said by Black- 
stone in an exaggerated manner, that some lawyers tell us that the 
law is the perfection of reason. It was merely a short way of ex- 
pression to the effect that the présent state of the common law on 
that topic is the resuit of development along reasonable lines, and 
hand in hand with modem commercial advance. 

We are now in position to explain in détail the facts so far as 
they are concerned with the two principal points which we hâve to 
consider, namely, the fundamental nature of the original combination 
and the alleged abnormal and oppressive nature of the leases re- 
ferred to. The facts as to the combination are alleged in the first 
count, indictment 114, to hâve been as follows, namely, the défend- 
ants — • 

"continuously and at ail times during the period of time from the 7th day of 
February in the year 189S) to the Iflth day of September in the year 1911, 
and therefore continnously, and at ail times during the three years next pre- 
ceding the linding and présentation of this indictment, at said Boston, in the 
manner and liy the means hereinafter described, uulawfuUy and kuowingly 
hâve monopolized part of the trade and commerce among the several states 
of the United States — that is to say, the trade and commerce hereinafter nien- 
tioned and described, * * * ^nd that continuously for many years prior 
to and throughout said period of time there has been carrled on an extensive 
industry, consisting of the manufacture and sale of certain articles of mer- 
chandise, to wit, boots and shoes, in the foUowing cities and tovvns in the sev- 
eral States of the United States, to wit." 

Then follows a long list of the cities and towns referred to. 
The indictment then continues: 

"Which said articles of merchandise, prior to and throughout said loerlod 
of time, hâve been manufactured almost entirely by the aid and use of vari- 
ons kinds of essential machluery, which for the purposes of this indictment 
are grouped as follows: 

"(Group I) — Lasting Machines — The machines included in this group are 
designed and used for the purpose of lasting the uppers of shoes. 

"(Group II) — Welt Sewlng Machines and Outsole Stitching Machines — The 
machines Included in this group are designed and used for the purpose of 
sewing the seam which attaches the upper to the outsole of a turn shoe, and 
the seam which attaches the upper and vi-elt to the insole of a welt shoe, and 
for sewlng the welt of a welt shoe to its outsole. 

"(Group III) — Heeling Machines — ïhe machines included in this group are 
designed and used l'or preparing and attuching the heels of shoes. 

"(Group IV) — Metallic Fastening Machines — The machines included in this 
group are designed and used for the purpose of preparing and inserting me- 
tallic fastenings in shoes." 

The indictment then further states the facts as follows : 

"And the grand jurors aforesaid, upon their oath aforesaid, do further 
présent that for many years prior and down to said seventh day of February, 
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lu the;year eighteen hundred and nlnety-nine, several separate corporations, 
operating independently, and in compétition with eacli other, were engagea 
in trade and commerce among ttie several states of the United States In the 
sale and lease of the machines included in said groups of shoe machinery, and 
that among the said corporations engaged in said industry were the follow- 
Ing, to wit: 

"Goodyear Shoe Machinery Company, corporation of the state of Maine, 
with its principal factory at said Boston, was engaged in Interstate trade and 
commerce in the sale and lease of machines, desigued and used for the pur- 
pose of sewing the uppers to the soles of shoes, and machines designed and 
used for the purpôse of lastlng the uppers of shoes. The said machines are 
Included in groups I and II, aforesaid. 

"Consolidated & McKay Lasting Machine Company, corporation of the 
state of Maine, with its principal factory at Beverly, in said District of Mas- 
sachusetts, was engaged in Interstate trade and commerce in the sale and 
lease of machines designed and used for the purpose of lasting the uppers 
of shoes. The said machines are included in group I, aforesaid. 

"McKay Shoe Machinery Company, corporation of the state of Maine, with 
its principal factory at Winchester, in said district of Massachusetts, was 
engaged in interesta te trade and commerce in the sale and lease of machines 
designed and used for preparing the heels and for attaching them to shoes, 
and in the sale and lease of machines designed and used for the purpose of 
metallic fastenings. The said machines are included in groups III and IV, 
aforesaid. 

"Eppler Welt Machine Coinpany, corporation of the state of Maine, with 
its principal place of business at said Boston, was engaged in Interstate trade 
and conmierce in the sale and lease of machines designed and used for the 
purpose of sewing the uppers to the soles of shoes, which said machines were 
particularly adapted to the manufacture of welt and turn shoes. The said 
machines are included in group II aforesaid. 

"And the grand jurors aforesaid, upon their oath aforesaid, do further pré- 
sent that prier to and until said seventh day of February, in the year eight- 
een hundred and ninety-nîne, the several companles hereinbefore meutioned 
and described, sold and leased in the aggregate eighty-five per cent, of ail 
the machines included In ail of said groups of shoe machinery so sold and 
leased to manufacturers of shoes engaged In business in the several states of 
the United States, but no one of said companles sold and leased or controlled 
the sale and lease of a majority of ail the machines included in ail of said 
groups." 

Then follow allégations that prior to the 7th of February the 

several respondents were severally engaged in promoting the groups 

already referred to, and which are concerned. Then the indictment 
proceeds as follows: 

"And the grand jurors aforesaid, upon their oath aforesaid, do further pré- 
sent that on said seventh day of February, in the year eighteen hundred and 
ninety-nine, said défendants Sidney "W. Wlnslow, William Barbour, Edward 
P. Hurd, Elmer P. Howe, George W. Brown and James J. Storrow, in pursu- 
ance of agreements among them to eliminate ail compétition, which, for a 
number of yeats prlor to said date, had existed among said Consolidated and 
McKay Lasting Machine Company, Goodyear Shoe Machinery Company, Mc- 
Kay Shoe Machinery Company, and Eppler Welt Machine Company, and as 
a device and means for monopolizing, and whereby they hâve monopolized 
the trade and commerce among the several states of the United States in the 
sale and lease of the machines Included in eaeh and ail of said groups of shoe 
machinery, caused to be organlzed and toolc an active part in the organlza- 
tion of United Shoe Machinery Company, a corporation, under the laws of 
the state of New Jersey, herelnafter in this count of thls indictment referred 
to as United Company, with broad powers under Its charter to manufacture, 
buy, sell, lease, operate and deal In and with ail kinds of machinery, tools, 
and impiements, and especially In everythlng in any way connected with or 
useful in the manufacture of shoes, which said United Company, either imme- 
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diately or soon after its organization, acqulred and took over (the exact date 
ot such acquisition being to tlie grand jurors unlînown) substantially ail of 
the capital stock and the business and assets of each said Consolidated and 
McKay Lasting Machine Company, Goodyear Shoe Machinery Company, 
McKay Shoe Machinery Company and Eppler Welt Machine Company, by 
means of the issue and exchange of the capital stock of said United Com- 
pany. 

"And the grand jurors aforesaid, upon their oath aforesaid, do further pré- 
sent, that said défendants, through said United Company, after Its organiza- 
tion, to wit, on or about said seventh day of February, in the year eighteeu 
hundred and ninety-nine, and upon the acquisition by said United Company 
of substantially ail of the capital stock and of the business and assets of each 
said Consolidated and McKay Lasting Machine Company, Goodyear Shoe 
Machinery Company, McKay Shoe Machinery Company and Eppler Welt Ma- 
chine Company, then acqulred control of eighty-flve per cent, of the trade and 
commerce among the several states of the United States in the sale and lease 
of each and every machine included in each and ail of the said groups of shoe 
machinery." 

The indictment further allèges: 

"And the grand .lurors aforesaid, upon their oath aforesaid, do further 
présent that said défendants hâve, throughout said period of time, carried 
on, directed and controUed, and caused to be carried on, directed and con- 
troUed their said trade, and commerce in the sale and lease of the machines 
included in said groups of shoe machinery. by the device and means of and 
through and in the naines of said United Company, corporation as aforesaid, 
and United Shoe Machinery Corporation, a corporation of the state of New 
Jersey, and through certain other corporations which said défendants domi- 
nate and control." 

Then foUows a list of minor companies of which the United Shoe 
Machinery Company is said to hâve obtained control. 

The foregoing complètes the picture of the combination sought to 
be penalized under the Sherrnan Anti-Trust Act. It is to be noted 
that this count of indictment 114 claims that the combination of the 
four groups of machinery which we hâve described was intended to 
suppress compétition; but the detailed facts therein overrule this 
alleged purpose, and shut out suggestions of an intention in the way 
of suppressing compétition, as we will show. 

[10] The alleged agreement was the combination of several in- 
terests controlling the varions groups I, II, III, and IV. Admitting 
that each was controlled by a separate organization without any 
cross-holding, it would hâve been clear that the resuit would hâve 
been simply a union of four différent industries, not competing, but 
supplementing each other. A careful examination of the record 
shows, however, that, although the Goodyear Company, the McKay 
Shoe Machinery Company, the McKay Lasting Company, and the Ep- 
pler Welt Company nominally controlled independently of each other 
shares in the business to which groups I and II were related, yet 
the cross-holdings of the respondents in thèse corporations prevented 
any compétition prior to February, 1899, so that the status was the 
same as though groups I and II formed one group, and only groups 
III and IV were separate and independent groups. No complaint 
whatever is made in the indictment of the grouping in the way stated ; 
and, more by way of illustrating our Une of reasoning than for any- 
thing else, we will add hère that in indictment 113, which seems to 
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assume thât thé varions machines to which thèse indictments relate 
were co'yered.by patents, it is expressly admitted that the original 
groups I, II, III, and IV controlled monopolies, and that yet those 
monopolies were not of an illégal character. 

Taking up again the second count in indictment 114, which refers 
back for ail détails to the first count, it plainly allèges only a con- 
spiracy; It states that the respondents "unlawfully and knowingly 
conspired to monopolize." This expression is plainly adapted to a 
combination only. Therefore we accept this count as such, leaving 
the first count of indictment 114, which we will approach later, as 
alleging a completed monopoly under the second section of the act. 

Coming back, therefore, to the proposition that the second 
count allèges only a conspiracy, the rules of pleading confine it to one 
conspiracy. As said in United States v. Kissel, 218 U. S. 601, 31 
Sup. Ct. 124, 54 L,. Ed. 1168, ubi supra, and according to the clear 
rules of law, it may well be regarded as a continuons conspiracy. 
Nevertheless, as was said in 218 U. S. on page 608, 31 Sup. Ct. 
on page 126, 54 L. Ed. 1168, "the contract is instantaneous," though 
"the partnership may endure as one and the same partnership for 
years" ; adding, "a conspiracy is a partnership in criminal purposes." 
Therefore it follows that the whole offense under the second count 
of indictment 114 is a combination formed on the 7th day of Feb- 
ruary, 1899, with the purposes and intentions then existing which we 
hâve described, and nothing more. This combination, then formed, 
was purely an économie arrangement, not in violation of any rule in 
restraint of trade at common law, or which bas been announced by 
the Suprême Court, as is shown by an examination of ail the cases 
decided by that tribunal. 

It seems to be impossible to deny that the combination of various 
éléments of machinery, ail relating to the same art and the same 
school of manufactures, for the purpose of constructing economically 
and systematically, and of furnishing any customer, the whole or any 
part of an entire System, is in strict and normal compliance with mod- 
em trade progress ; as also it might be in strict compliance with mod- 
em progress to limit the manufacture and snpply to certain détails, as 
for example, steam gauges, wheels for railroadi cars, or axles for 
steam locomotives, without furnishing anything else, although by 
so doing, the manufacturer of détails becomes able to command the 
entire market. It is absolutely normal, and in accordance with the 
rightful demand of the market, for any dealer to supply mère détails 
or an entire system of machinery, according as his customers may 
désire. 

Such being the fact, the law as explained by Chief Justice White in 
221 U. S. at page 58, 31 Sup. Ct. at page 515, 55 L. Ed. 619, 34 L. 
R. A. (N. S.) 834, of Standard Oil Company v. United States, bas 
kept hand in hand with "developing trade." The great leaps which 
the law has made in this direction, and the reasons why it has made 
them, is pointed out in many cases, especially in Gibbs v. Cas Com- 
pany, 130 U. S. 396, 409, 9 Sup. Ct. 553, 32 L. Ed. 979, where the 
leap was from Mitchell v. Reynolds, 1 P. Wms. 181, limited to a 
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single town or city, to Rousillon v. Rousillon, 14 Ch. D. 351, which 
covered the whole of Europe as we remember it. At any rate, it 
covered practically an unlimited territory. In the same line is the 
distinction made by the Chief Justice in Standard Oil Company v. 
United States, that the unification of power and control over petro- 
leum there under discussion was due "to the prima facie presumption 
of intent and purpose to maintain the dominancy over the oil indus- 
try, not as a resuit of normal methods of iudustrial development, but 
by new means of combination which were resorted to with the pur- 
pose of excluding others from the trade." 

So also in United States v. American Tobacco Company, 221 U. S. 
106, at page 182, 31 Sup. Ct. 632, at page 649 (55 L. Éd. 663), the 
Chief Justice distinguished as follows : 

"We say thèse eonolusions are inévitable, not because of the vast amount 
of property agsregated by the coiubiiiation, not because alone of the niany 
corporations which the proof shows were united by resort to one device or 
another. Again, not alone because of the dominion and control over the to- 
bacco trade which actually exlsts, but because we think the conclusion of 
wrongful purpose and illégal combination is overwhelmingly established by 
the followiug considérations." 

Then follows a number of spécifications, among which is this : 

"By persistent expenditure of millions upon millions of dollars in buying 
ont plants, not for the purpose of utllizing them, but in order to close them 
up and render them useless for purposes of trade." 

We hâve examined every décision of the Suprême Court bearing 
on thèse topics. Some of them, like Gibbs v, Gas Company, 130 U. 
S. 396, 409, 9 Sup. Ct. 553, 32 L. Ed. 979, already referred to, and 
the Freight Association Case, 166 U. S. 290, 335, 17 Sup. Ct. 540, 41 
L. Ed. 1007, were decided, or might hâve been, on the ground that 
they involved agreements for the suppression of corporations having a 
public character, which agreements are clearly illégal ail over New 
England. Ail the other décisions involved a well-known rule which 
prohibits stifling bids and portioning out territory arbitrarily. In 
this is included Oregon Steam Navigation Company v. Winsor, al- 
ready cited, with référence to the excess period of three years ex- 
piained therein. None of them penalize a combination like that origi- 
nally formed in the présent case. Therefore we cannot adjudge it 
invalid. 

The first count of indictment 114 reaches the case of an al- 
leged completed monopoly, which therefore may include everything, 
not only the original combination, but whatever occurred down to the 
time of the finding of the indictment. There are numerous minor 
matters hère which are not covered by either of the two proposi- 
tions which we hâve said were specially brought forward in the sup- 
plemental brief of the United States ; as, for example, the acquiring 
the "Thomas G. Plant" assets, and several minor corporations. Thèse 
are only the results, and of themselves add nothing except by way 
of illustration and aggravation. 

What was thiîs referred to in the supplemental brief of the United 
States are leases which are declared to be "arbitrary, oppressive and 
unreasonable." The alleged illégal purpose of the leases is set out 
195 F.— 38 
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at full length, and they are denounced as unlawful devices for elimi- 
nating compétition. It is also urged that, as a resuit of thèse leases, 
in combination with the four groups consolidiated as alleged, the re- 
spondents hâve dominated 98 per cent, of the business to which thèse 
groups related. We do not attach much importance to this percentage, 
because that, standing alone, is Uke one of the terms of an algebraic 
équation, which of itself is nonefficient. As said in Oliver v. Gilmore, 
ubi supra, a manufacturer or merchant may, by the meré fact of the 
quality of his goods, monopolize the market, which is permissible ; as 
for illustration, one of thèse indictments describes the respondents' 
machines as the best put on the market. 

[11] The leases referred to hère are the same as those approved in 
the appeal of United Shoe Machinery Company v. Brunet (1909) App. 
Cas. 330, where the Privy Council decided that the whole combina- 
tion exhibited hère, including leases, was valid. Notwithstanding the 
décisions of the Privy Council are not authoritative, even in England, 
like those of the King's Bench, yet the members of the judicial commit- 
tee who sat on this appeal were Lords MacNaughton, Atkinson, Col- 
lins, and Gorell, making an exceedingly strong court, hardly to be siir- 
passed in England. Therefore we would be free to follow it if the 
backgroundi was the same hère as there. But it is not. There the 
background was the spécial findings of a jury, hère the indictments 
allège features going towards making up an illégal monopoly, which 
are not clearly inoperative on their face; so that we must fall back 
upon the rule we hâve cited from Kansas v. Colorado, 185 U. S. 125, 
145, 147, 22 Sup. Ct. 552, 46 L. Ed. 838. We can easily see that the 
resuit of the trial of the issues of fact might remove the apparent il- 
legahty arising from thèse leases ; but the case is not so clear that 
we can sustain the demurrer with référence to the first count of in- 
dictment 114. Therefore on the demurrer we hold the second count 
of indictment 114 invalid, and the first count thereof valid, unless on 
a trial it appears that the leases we refer to are found to add no ob- 
noxious feature. 

Indictment 113 is easily disposed of. We hâve already shown that 
the third count is invalid. The first and second counts are invalid for 
the same reason which invalidâtes the second count of indictment 114. 
This indictment 113 was evidently framed to bring out the question 
whether the fact that various machines manufactured by the United 
Shoe Machinery Company are protected by patents in whole or in 
part is of importance in this connection. As the resuit we reach cuts 
under this question, we prefer to postpone its considération, hoping 
that the Suprême Court may hâve to dispose of it in some way before 
we are forced to proceed with it if ever. 

The gênerai resuit is that on the face of the record we hold the 
original agreement of consolidation valid, and that on the pleadings 
we adjud^ge the condition arising from the subséquent adoption of 
the leases in question leaves the first count of indictment 114 not sub- 
ject to demurrer. • 

The judgment in 113 is as f ollows : 

The indictment is adjudged insufficieut in law ; the demurrer thereto 
is sustained; and the respondents go therefrom without day. 
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The judgment in indictment 114 is as follows: 

The first count is adjudged sufficient in law; and the demurrer 
thereto is overruled; and the respondents are given leave to plead 
anew on or before the first day of the March t'erm, 1912. The sec- 
ond count is adjudged insufficient in law; the' demurrer thereto is 
sustained; and the défendants go therefrom without day. 

On Pétition for Rehearing. 

The respondents filedl a pétition for rehearing, probably claiming it 
as a matter of right under rule 16; at any rate, we accept it as such. 
We hâve to-day entered an order denying the same. Ordinarily it is 
not désirable to file opinions with référence to such orders, but in the 
présent case one may be advisable. 

The pétition relies on two propositions: One is that there is an 
inconsistency on the part of the court in référence to pleading the 
leases relied on in the indictment. We regret that, instead of quoting 
authorized expressions, we used a phrase which we thought was sub- 
stantially clear, and thus, perha])s, misled counsel. Therefore we will 
repeat in language found in any édition of Archbold's Criminal Plead- 
ing, as follows: 

"At common law, written Instruments, whorever they formed a part of tbe 
gist of the offense charged, must be set out Verbatim." 

Nowhere is it attempted to apply this rule, excent with the limita- 
tion thus stated. Both the examples given by Archbold, and by other 
authorities, and what the courts learn by expérience in the practical 
application of this rule, should satisfy any one that the instruments 
referred to in this pétition do not form a part of the gist of the offense 
charged. Moreover, the pétition overlooks the fact that there is an- 
other rule which we applied, which is that the multiplicity of the in- 
struments to which the indictment refers, rendered it impracticable to 
plead them except in a gênerai way. 

The other alleged error to which the pétition relates is that the 
first count of the indictment No. 114 so far developed rights covered 
by letters patent as to bring the case within Hpnry v. Dick, 224 U. 

S. 1, 32 Sup. Ct. 364, 56 L. Ed. , decided by the Suprême 

Court in the opinion handed down on March 11, 1912. The only 
point there decided was to affirm a rule with référence to rights of 
patentées which has been accepted by us since the topic came under 
discussion; and, as we understand, is as is generally held in this cir- 
cuit. The line of reasoning in the opinion perhaps develops prop- 
ositions which may or may not be available for the respondents in 
défense on a trial of issues of fact, if there is one, under the count 
indictment No. 114, to which the pétition relates, but they are not 
available on the face of that count. 

It ought to be enough to say that at the hearing on the demurrers, 
to which it must be admitted we gave patient attenion, it was not 
submitted to us that this count in indictment No. 114 showed that 
the respondents had any peculiar rights or défenses arising out of the 
patent laws. Even this pétition makes a clear distinction between 
this indictment and the indictment No. 113. This is not only in ac- 
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cordance with our recollection of the présentation of the case when 
brought before us, to which it must be admitted we gave the most 
caref ul attention ; but also it is sustained by one of the brief s for the 
respondents submitted at that time, wherein, with référence to indict- 
ment No. 113, it was stated that ail the machines referred to therein 
were expressly alleged to be covered by letters patent, while the same 
brief, with référence to indictment No. 114, stated only that its alléga- 
tions led almost conclusively to the establishment of the proposition 
that the business was based on patents. According to the fixed rules 
of criminal pleadings, matters "expressly alleged" and those allégations 
which lead "almost conclusively" are so wide apart that they are not 
in the same field at ail. 

Indictment No. 113 allèges expressly again and again that spécifie 
machines are covered by letters patent. On this point the pétition 
before us invites us, at large, to examine five pages, 26, 27, 28, 29, and 
30, in indictment No. 114, and again three pages and again four 
pages, leaving us to search out what the respondents rely on. This 
is calling on the court for an abuse of time which counsel of the dis- 
tinction and expérience of those at bar should never hâve done. The 
court refuses to undertake the task, beyond turning up page 26 re- 
ferred to, where there is a gênerai charge that the corporation con- 
trolled by the respondents acquired "assets and letters patent" with- 
out any further spécification. As far as the court recollects, there 
is nothing more definite any where in indictment No. 113. This, of 
course, is not effectuai on the proposition now brought before us; 
and this distinction between No. 114 and No. 113 clearly justi- 
fies us in holding that there was no intention at the trial of thèse de- 
murrers to bring before us the proposition now made. The re- 
spondents at that trial had their hearing and their full day at court, 
and must be content therewith. 

On the whole, we repeat that we left the indictment as to which the 
respondents now complain in the condition which we described in our 
référence to Kansas v. Colorado, 185 U. S. 125, 22 Sup. Ct. 552, 46 
L. Ed. 838; and we are not willing to be turned aside from that po- 
sition by any further discussion. We must in any view deny the pé- 
tition. 



THE INGRID. 

(District Court, S. D.' New York. March 21, 1912.) 

1. Explosives (§ 7*) — Injuries teom Accidental Explosions— Liabilit? ov 
Carriers. 

In modem tiines when vast quantlties of substances liable to explode, 
sucti as dynamite, gunpowder, and petroleum products, are used and re- 
qulred to be trausported, a carrier of sucli explosives cannot be held an 
irsurer against injuries whicli may resuit to others trom their accidental 
explosion while in course of transit, but is liable only on the ground of 
négligence. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 3; Dec. Dig. 
§ 7.*] 

•For other cases see same topio & § numbee in Dec. & Am. Digs. 190Î to date, & Rep'r Indexes 



Tfiî: INGRID B97 

2, Explosives (§ 7*) — Injuries fbom Accidental Explosion— Liabilitt. 

The question whether or not a rallroad company is responsible for 
damage eaused by an explosion of dynamite delivered into its possession 
as a carrier, and whlcli was in a car standing on a pier, dépends in the 
flrst place on whether the locality where it was l^ept and ail the exlst- 
Ing circumstances made It a nuisance per se, and, if not, whether there 
was négligence in leaving It or in the manner of handling and keeping it 
on the pier. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. § 3 ; Dec. Dig. 
§ 7.*] 

8. Explosives (§ 7*) — Injuries fbom Accidental Explosion— Liabilitt. 

Respondent railroad company transported a car containing dynamite 
to Jersey City, where it was run out to the end of oue of the company's 
plers for the purpose of having the dynamite transferred to a steamer 
expected to sail the next day. The sailing was delayed from day to day, 
and, as customary, the dynamite was left to be loaded last. On the 
Bixth day after its arrivai while it was being transferred to a lighter 
employed by the shipper, an explosion occurred which eaused loss of life 
and large damage to property, ineluding the wrecking of libelant's ship, 
which lay on the other side of the pier. The bill of lading provided that 
property not removed within 48 hours mlght be held by the company in 
storage or stored in a public warehouse at the owner's expense, but it 
was the custom to permit property intended to be loaded on vessels for 
forelgn shipment to remain in the cars for ten days without demurrage. 
Eeld that, at the time of the explosion, the dynamite was in course of 
transportation and not in storage, and, it appearing that respondent was 
not chargeable with any négligence or violation of law as to the place 
where it was left, that it was not liable for the injuries eaused by the 
explosion ; also held that there was no évidence to charge either the 
maker of the dynamite, which was also the shipper and consignée, or the 
lighterage contractor with négligence, the cause of the explosion not being 
shown. 

[Ed. Note. — For other cases, see Explosives, Cent Dig. § 3; Dec. Dig. 
§ 7.*] 

4. Explosives (§ 7*) — Injueibs fkom Accidental Explosion— LiABiLiir or 

Oakrier. 

In the absence of any statute on tbe subjeet, a railroad company can- 
not be required to establish and maintaln a separate and isolated pier 
for the transference from its Une to vessels of explosives. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. S 3; Dec. Dig. 
17.*] 

5. Commerce (| 8*) — Interstate Commerce — Carriage oe Explosives — Rég- 

ulations GOVEKNING. 

Section 233 of the Crimlnal Code (Act March 4, 1909, c. 321, 35 Stat. 
1135 [U. S. Comp. St. Supp. 1911, p. ICUO]), by authority of which the In- 
terstate Commerce Commission has formulated and issued régulations 
for the transportation of explosives by land, governs as to ail such trans- 
portation in Interstate or foreign commerce to the exclusion of state laws. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
S 8.*] 

In Admiralty. Suit by Actiesselskabet Ingrid, owner of the Nor- 
wegian ship Ingrid, and others, against the Central Railroad Com- 
pany of New Jersey, the E. I. Du Pont de Nemours Powder Com- 
pany, and James Healing. Decree for respondents. 

•For other cases see same toplc & i numb£b In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Convers & Kirlin (J. Parker Kirlin, advocate), for libelants. 
James T. Kilbreth and Charles E. Miller, for Central R. Co. of 
New Jersey. 
Townsend & Button, for E. I. Du Pont de Nemours Powder Co. 
Charles J. Kelaher, for James Heahng. 

HOLT, District Judge. This is a suit in admiralty brought by a 
Norwegian corporation, the owner of the Norwegian ship Ingrid, and 
by the captain of the ship, to recover for damages caused by an ex- 
plosion which took place February 1, 1911, at the end of the pier at 
Jersey City at which she was lying. The original suit was brought 
against the Central Railroad Company of New Jersey and the E. I. 
Du Pont de Nemours Powder Company, as respondents. The Rail- 
road Company, by pétition, in analogy to proceedings under the fifty- 
ninth rule, brought in as a party respondent James Healing, the owner 
of the steam lighter Katherine W. At the time of the explosion the 
Ingrid was lying on the south side, and a short distance from the 
end, of Pier 7, in the freightyard of the Central Railroad Company 
of New Jersey, at Communipaw, Jersey City. The pier had upon it 
four railroad tracks. The Ingrid was unloading cargo into a car on 
the track nearest her. On the northernmost of the four tracks, on 
February Ist, was standing a line of about 11 freight cars. The most 
easterly of thèse cars, near the end of the pier, was car No. 91442 
of the New York, New Haven & Hartford Railroad. This car ar- 
rived at Communipaw on January 25, 1911, and had been placed on 
the pier on January 26th. It originally contained 670 cases of dyna- 
mite, shipped by the respondent the Du Pont Powder Company at 
Kenvil, N. J., under a bill of lading which consigned the shipment to 
the shipper at Communipaw. Three hundred of the cases had, in f act, 
been sold and were being shipped to Carlisle, Crocker & Co., of 
Montevideo, South America, and were marked with that address. 
Arrangements had been made that they should be forwarded upon 
the steamship Inveric, which at the time the shipment was forwarded 
from Kenvil was expected to sail about January 26th. After the ar- 
rivai of the cargo at the pier at Jersey City, the 370 cases which were 
not addressed to Carlisle, Crocker & Co., were removed from the car, 
some on the 26th and some on the 28th of January. The remaining 
300 cases remained in the car. The Inveric postponed sailing from 
day to day. It is the custom of steamships taking high explosives 
to take them on board after the rest.of the cargo has been loaded, just 
before sailing. The Powder Company had a contract with James 
Healing, the owner of the steam lighter Katherine W., to carry ex- 
plosives shipped by it from the cars to vessels upon which they were 
to be shipped, or to other places about the harbor. Notice was given 
to Healing on January 26th to be ready to transfer the 300 cases to 
the Inveric as soon as she would be ready to receive them. The date 
of sailing was postponed from day to day until notice was received 
on January 3 Ist that the Inveric would sail the next day, and in ac- 
cordance with such notice the Katherine W. came to Pier 7, and 
moored on the north side of the pier, opposite car No. 91442, about 
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11 :30 a. m. on February Ist. The captain and crew of the Katherine 
W. thereupon proceeded to unload the boxes of dynamite in the car, 
sliding them down an inclined plane, upon the deck of the Katherine 
W. While this opération was in progress, about 12 o'clock, an ex- 
plosion of great violence occurred. Many of the witnesses testify 
that they heard two explosions in rapid succession ; the second one 
being louder than the first. Other witnesses heard but one explosion. 
The resuit of the explosion was that the Katherine W. and the boxes 
of dynamite which had been transferred f rom the car were completely 
demolished. Only small fragments of the lighter were afterwards 
discovered in various places in the neighborhood. AU the men on 
board were blown to pièces. Car No. 91442 and the dynamite on 
board and the men engaged in unloading it were blown to pièces. The 
iron frame or floor of the car, in a twisted condition, was blown on 
to the deck of the Ingrid. One set of trucks of the car also landed 
on the deck of the Ingrid, and another set was found in the water near 
the pier. The whole end of the pier was badly demolished. A num- 
ber of men at and about the end of the pier were killed. A boat, 
Whistler, which lay on the north side of the pier just beyond the 
Katherine W., had its stern blown to pièces, and sank, and the men 
on board were killed. The car next to 91442, which also contained 
dynamite, was blown oiï the track on which it stood, and upon and 
across the adjoining track. Some of the dynamite in the car was 
thrown out, but did not explode. The easternmost car on the track 
next the Ingrid was thrown ofif the pier into the water. Everything 
in the neighborhood was more or less damaged. Many buildings 
downtown in New York City, a mile away, were noticeably shaken, 
and a large amount of windowglass broken in such buildings. On 
the Ingrid one man was killed, several others were badly injured, and 
the Ingrid itself was completely wrecked. The masts and rigging 
were broken, the deck was covered with wreckage, logs, beams, frames 
of a railway car, railway wheels and rails. The bulwarks, chain 
plates, deckbeams, and stanchions were broken and twisted. AU the 
waUs and partitions in the cabin were blown down and heaped to- 
gether in the middle ; in short, the vessel was a complète wreck. A 
survey was had. The surveyors reported that the repairs necessary 
to put her in order would cost about $36,000, which would be more 
than the value of the ship when repaired. The resuit was that the 
ship was put up at auction, and sold for about $4,000, practically the 
value of the iron and other métal used in her construction, and this 
suit is brought to recover for the damage so caused to the ship. 

[1] The libelants claim that the existence of such a large quantity 
of dynamite on Pier 7 was a nuisance, which renders the railroad 
Company liable for the damage sufïered by the libelants in consé- 
quence of the explosion. They rely, in the first place, on the doc- 
trine of the English case of Rylands v. Fletcher, 3 H. L. 330. In 
that case the défendant erected on his own land a réservoir of water 
which gave way, without any négligence for which the défendant 
was responsible, as a resuit of which the water ran onto the plain- 
tifï's land and flooded his mine, causing damage. In that case the 
court laid down as a rule of law that : 
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, "The person who, for his own purposes, brings on his, hand or collects or 
keeps there anything likely to do mischief if it escupes, must keep it at bis 
péril, and, If he does not do so, is prima facle answerable for ail tlie damage 
which is the natural conséquence of its escape." 

This doctrine has not been generally adopted in this country. It 
has been expressly repudiated in New Jersey (Marshall v. Wellwood, 
38 N. J. Law, 339, 20 Am. Rep. 394; O'Hara v. Nelson, 71 N. J. 
Eq. 161, 63 Atl. 836), in New York (Losee v. Buchanan, 51 N. Y. 
476, 10 Am. Rep. 623), and in many other states. Some of the earlier 
authorities in this country held in the case of gunpowder and similar 
explosives substantially the doctrine of Rylands v. Fletcher; that is, 
that, if they exploded and did damage, the owner was responsible, 
without proof of négligence, on the same ground as a man who keeps 
a wild beast is responsible if it escapes, and does damage. But the 
more modem authorities establish that the question whether the prés- 
ence anywhere of a large quantity of dynamite or other dangerous 
explosive is a nuisance dépends upon the question of its situation and 
surrounding circumstances. The attitude of the courts in modem 
times in respect to explosives is well stated in the case of Kleebauer 
V. Western Fuse Company, 138 Cal. 497, 71 Pac. 617, 60 L. R. A. 
Zll, 94 Am. St. Rep. 62, as f ollows : 

"Steam, powder, gas, electricity, dynamite, gunpowder are in daily use, 
and hâve become indispensable to the convenience of the public and for the 
publie défense. Invention of man and advancement of science hâve euabled 
the manufacturer or dealer in thèse articles to provide the public or the in- 
dividual vcith almost, if not altogether, absolute protection against danger 
or hurt from explosion. And, even had the manufacturing and storing of 
gunpowder in its early history been a nuisance at common law, the common- 
law définition of a nuisance vvould not include gunpowder at this day." 

[2] The question, therefore, whether the Railroad Company is re- 
sponsible for the dynamite which exploded dépends, in the first place, 
upon whether the locality where it was kept and ail the existing cir- 
cumstances made it a nuisance per se, and, if not, whether there was 
négligence in leaving it, or in the manner of handling and keeping 
it, on the pier. Heeg v. Licht, 80 N. Y. 579, 36 Am. Rep. 654 ; Cosu- 
lich V. Standard Oil Co., 122 N. Y. 118, 25 N. E. 259, 19 Am. St. 
Rep. 475 ; Melker v. City of New York, 190 N. Y. 488, 83 N. E. 565, 
16 L. R. A. (N. S.) 621, 13 Ann. Cas. 544; O'Hara v. Nelson, 71 
N. J. Eq. 161, 63 Atl. 836; Tuckachinsky v. Lehigh Coal Co., 199 
Pa. 515, 49 Atl. 308; Kinney v. Koopman, 116 Ala. 310, 22 South. 
593, n h. R. A. 497, 67 Am. St. Rep. 119. 

[3] On the question whether the situation and circumstances con- 
nected with the existence of the dynamite at the time of the explosion 
on Pier 7 constitued a nuisance, it is important, in the first place, to 
détermine in what capacity the Railroad Company was holding it. 
The bill of lading issued to the Powder Company, under which the 
shipment on car No. 91442 was carried by the Railroad Company,- 
contained a provision that: 

"Property not removed by the party entltled to receive it within forty- 
eight hours (exclusive of légal holidays) after notice of its arrivai has been 
duly sent or given niay be kept in car, dépôt, or place of delivery of the car- 
rier, or warehouse, subject to a reasonable charge for storage, and to car- 
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Tier's responsibility as warehouseman only, or may be, at the option of tho 
carrier, removed to and stored in a publie or llcensed warehouse, at the cost 
of the owner." 

The libelants claim that, under this provision of tlie bill of lading, 
48 hours after the arrivai of the dynamite at Communipaw the Rail- 
road Company ceased to hold the dynamite as a common carrier, and 
held it as a warehouseman, and that the dynamite in the car was not 
any longer in course of transportation, but was held in storage by 
the Railroad Company. The dynamite originally in the car, other 
than the 300 cases which were to be sent to Montevideo, was removed 
within 48 hours after the arrivai of the car. The évidence shows 
that, in the case of articles intended to be transferred to steamers 
for shipment to foreign countries, the Railroad Company usually al- 
lowed 10 days, free of demurrage, for efïecting such transfer. The 
custom of ail steamers in shipping explosives is not to put them down 
in the hold, which would obviously be dangerous, but to take them 
on board after the rest of the cargo is stowed. The Powder Com- 
pany was under no obligation to remove the dynamite from the car 
until the expiration of the 10 days, provided it had reason to suppose 
in good faith from day to day that the steamer would be ready to 
receive it on the foUowing day. Of course, if large quantities of 
dynamite were brought to such a pier, and left there an unreasonable 
time before being removed, it would cease to be in course of trans- 
portation, and might properly be held to be stored on the pier ; but 
in my opinion the évidence in this case does not establish any such 
condition. Although, at the time of the explosion, the dynamite had 
stood in the car at the end of the pier for six days, I think that it 
was still in course of transportation, and that the Railroad Company 
is not responsible for it as having it in storage, but that their re- 
sponsibility is that of any carrier engaged in transporting such an ex- 
plosive. 

[4] It is claimed that the pier was an improper place on which to 
deliver such a quantity of dynamite. But this claim seems to me 
untenable. Pier 7 was the pier farthest south in the Railroad Com- 
pany's yards. It was as far removed from the other property in the 
yard as the car could be placed. It is claimed that railroad companies 
should be required to obtain a pier in an isolated part of the shore 
of the harbor. Aside from the physical difficulty and practical im- 
possibility of ail the great railroad lines which come into New York 
obtaining such piers, it is sufficient to say that the state of New 
Jersey has not passed any law requiring it, and, in the absence of such 
a law, I do not think that the railroad company in this case should 
be held liable to any such extrême précaution. Dynamite is, of 
course, in one sensé an extremely dangerous substance. If it ex- 
plodes, the conséquences of the explosion may be very serious. But, 
in fact, the danger of the accidentai explosion of dynamite is not now 
great. The évidence shows that last year there was manufactured 
and sold in the United States about 260,000,000 pounds of dynamite. 
It is an article of very extensive use in ail forms of mining, in canal, 
and railroad building, and in tunneling and construction work of ail 
varieties. Many car loads of it are daily transported in railroads ail 
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over the country. Expérience shows that it is not as liable to ex- 
plode as naphtha and the other products of petroleum or steam boil- 
ers. The simple truth is that in modem times the use of articles 
which are liable to explode and do damage has become universal, 
and, if it were to be held that any one who makes use of such in- 
strumentalities as steam, gas, gasoline, gunpowder, and dynamite 
is an absolute insurer against any injury resulting from their explo- 
sion, irrespective of any question of négligence, it would largely re- 
strict the use of such agencies. I think that the dynamite exploded 
on Pier 7 was in course of transportation by the Railroad Company, 
that there was no négligence by the Railroad Company either in per- 
mitting the car to stand at the end of the pier as long as it did, or 
in any other respect. 

Some référence is made in the libelants' brief to the fact that the 
Ingrid was first moored at Pier 6, and began discharging cargo there, 
and was then removed, by direction of the Railroad Company, to Pier 
7. The master at first protested against moving, but his objection 
was evidently based on his assumption that he would be put to the 
trouble and expense of moving. When the Railroad Company agreed 
to move the ship, the master acquiesced. I think the new position was 
not apparently any more dangerous thap the old one, and I cannot 
see that the mère fact of this shifting of the ship affords any légal 
ground of liability. 

[5] The libelant claims that the Railroad Company violated the 
law of New Jersey, and the ordinances of Jersey City, in respect to 
the storage of explosives. In the first place, in my opinion, the lia- 
bility of the Railroad Company, while transporting this dynamite, was 
governed exclusively by the act of Congress of Mardi 4, 1909, which 
provides that the Interstate Commerce Commission shall formulate 
régulations for the safe transportation of explosives which shall be 
binding on ail common carriers engaged in Interstate or foreign com- 
merce which transport explosives by land. Under this act, the Inter- 
state Commerce Commission has formulated and issued régulations 
for the transportation of explosives, and it is not claimed that those 
régulations hâve not been complied with by the défendants. Con- 
gress having passed such a law, it clearly governs in my opinion ail 
common carriers who come within its provisions, and takes the place 
of ail local laws and ordinances on the subject. Southern Ry Co. 
V. United States, 222 U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. ; North- 
ern Pacific Ry. Co. v. State of Washington, 222 U. S. 370, 32 Sup. 

Ct. 160, 56 L. Ed. ; Southern Ry. Co. v. Reid, 222 U. S. 424, 

32 Sup. Ct. 140, 56 L. Ed. 424. If it did not, a railway company 
transporting dynamite over a long railroad System, passing in the 
trip through various villages, cities, and states, would be subject at 
every stage of the journey to varying local régulations which probably 
it could not observe. It is pre-eminently just that in such cases there 
should be a central authority, prescribing what the Railroad Company, 
in the transportation of such explosives, should do. The fact that 
the bill of lading only described the shipment as being from Kenvil 
to Communipaw, within the state of New Jersey, did not change the 
fact that as to the 300 cases addressed to Carlisle, Crocker & Co., 
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Montevideo, it was a foreign shipment. Gulf, etc., R. R. Ce. v. Fort 
Grain Co. (Tex. Civ. App.) 72 S. W. 419. 

Even if there were no act of Congress in existence, I think that 
there is nothing in the statutes of New Jersey or the ordinances of 
Jersey City which applies to this case. Those statutes and ordi- 
nances ail apply, in my opinion, to the case of persons manufacturing 
explosives or storing and keeping them permanently in cities or dan- 
gerous places. There are expressions in thèse statutes and ordinances 
prohibiting any one from "having or keeping" explosives except un- 
der certain restrictions, but it is apparent from the context that those 
expressions refer to having or keeping explosives on permanent stor- 
age, or for sale, or while manufacturing them. They do not apply 
in my opinion to a railroad company transporting them from one 
place to another. 

This was an extraordinary accident, causing great loss of liftf and 
damage to property. But there is substantially no évidence how it 
occurred. I think, from the évidence, that probably something on 
the Katherine W. exploded first, and that that explosion detonated 
ail the dynamite on the boat and in the car. The Railroad Company 
claims that the boiler in the Katherine W. exploded, but on the évi- 
dence in the case it is impossible to détermine accurately whether the 
boiler of the Katherine W., or some of the dynamite which was be- 
ing delivered upon her deck, or the dynamite in the car, first ex- 
ploded, or indeed how the accident happened. Every person near 
enough to the accident to hâve given évidence as to how it occurred 
was instantly killed, and I cannot see from the évidence in this case 
any ground for holding that any of the défendants were liable in any 
respect. The Railroad Company's men were not handling the dyna- 
mite. That was being done by the crew of the Katherine W. I 
see no ground for any criticism against the Powder Company. The 
proof is clear that the dynamite was well manufactured, that it was 
safely packed, and that it was properly stowed in the car. The fact 
that other dynamite in adjacent cars did not explode shows that the 
Du Pont Company is generally careful and skillful in preparing dyna- 
mite for shipment. It came safely to Jersey City. The Powder Com- 
pany, as the consignée, immediately notified Healing to hâve the 
Katherine W. in readiness to remove the dynamite as soon as the 
steamer Inveric was ready to take it. Nor can I see any ground on 
which to hold Healing, the contractor, for the removal of the dyna- 
mite. He had been for a considérable time engaged in the business 
of moving explosives about the harbor. His crew were experienced 
and careful men. They went to the pier as soon as they were di- 
rected to go there, and proceeded to engage in removing the dyna- 
mite. There is no proof that they were careless in their work, or 
that any négligence on their part caused the explosion. Undoubtedly 
they may hâve been négligent, and their négligence may hâve caused 
the explosion. But, as the explosion was so violent that it practically 
destroyed ail the witnesses and évidence from which any accurate 
conclusion can be drawn as to what the cause of it was, it is impos- 
sible to hold the respondents liable. It is undoubtedly a hard case 
for the libelants, whose ship was completely wrecked, while lying 
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quietly at a pîer, in a harbor, without any fault on the part of îts 
officers or crew. But it appears to be the case of an accident, the 
cause of which cannot be ascertained, and therefore for which none 
of the respondents can be held responsible in this suit. 

My conclusion is that there should be a decree for the respondents, 
dismissing the libel against the Central Railroad Company of New 
Jersey and the Du Pont Powder Company and the pétition against 
Healing, on the merits, with costs. 



THE LOWTHBR CASTLE. 
(District Court, D. New Jersey. AprU 6, 1912.) 

1. Saivage (§ 1») — TowAGE (§ 1*) — Distinction Between "Salvage Serv- 

ice" AND "ToWAGE SERVICE." 

A. "salvage service" is a service which Is voluntarily rendered to a 
vessel needing assistance, and is designed to relieve her from some dis- 
tress or danger, either présent or to be reasonably apprehended, while a 
"towage service" Is one which is rendered for the mère purpose of ex- 
pediting her voyage, without référence to any clrcumstances of danger. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 1, 3, 4 ; Dec. Dig. 
I 1 ;* Towage, Cent. Dig. § 1 ; Dec. Dig. § 1.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6316-6318; 
vol. 8, p. 7018.] 

2. Salvage (§ 26*) — Nature or Service. 

The value of a service performed is not to be estimated in the llght of 
subséquent events, but of the facts which seem to surround it at the 
tlme. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. |§ 57-64, 68, 84; 
Dec. Dig. § 26.*] 

3. Salvage (§ 47*) — Towage (§ 8*) — Action fob Compensation— Issues and 

Proof. 

Where the nature of a service rendered was in fact salvage, the bur- 
den rests on one who clalms It to hâve been a towage service to plead 
and prove a blnding contract for the towage. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 121; Dec. Dig. 
I 47;* Towage, Dec. Dig. § S.*] 

4. Compromise and Settlement (§ 17*)— Salvage Service— Rights ci- Crew 

— Settlement by Owneb. 

While the owner of a vessel which bas performed a salvage service 
may settle for the vessel's share in the compensation, he cannot exclude 
the crew from obtaining theirs. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. Dig. 
§§ 66-74; Dec. Dig. § 17.*] 

5. Salvage (§§ 13, 34*) — Nature of Service- Movinq Vessel from Fibb— . 

"Salvage Service." 

Respondent steamshlp was moored to the pier of an oil Company, ex- 
tendiug from its yards in which there were a large number of tanks, 
when one of the tanks exploded with great violence, the oll became ig- 
nlted, and created a large flre. The tank was about 1,400 feet from the 
vessel, but there were other tanks between and 15,000 cases of oil on 
the pier awaitlng loading on the ship. It was dark, and the englues of 
the vessel were not connected with the steam. Held, that the services 
of a tug which towed her away to a safe place of anchorage were sal- 

•Fotfciber cases see same topic & S numbbb in Dec. & Am. Digs. 1907 to date. Se Rep'r Indexes 
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vage services, althongh the fire did not in fact reach tlie piw, aud tliat 
tlie crew were entitled to recover sulvage in tlie sum of $600 ; the owner 
havlng settled lils claim. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 23-25, 80-83; 
Dec. Dig. §§ 13, 34.* 

Salvage awards in fédéral courts, see note to The Laïuington, 30 C. C. 
A. 280.] 

In Admiralty. Suit by John J. Wilson and others against the 
steamship Lowther Castle. Decree for Ubelants. 

McDermott & Enright, for libelants. 
Convers & Kirlin, for claimant. 

RELLSTAB, District Judge. Libel by the captain and crew of 
the steam tug James A. Garfield against the British steamship Low- 
ther Castle for services rendered in towing her from pier 3 of the 
Tide Water Oil Company at Bayonne, N. J., on November 19, 1910, 
shortly after an explosion of one of the oil tanks of such company, 
and during the conflagration that ensued. Libelants claim that the 
services thus rendered were salvage services, while the claimant con- 
tends that they were mère towage, for which a settlement had been 
made with the owner of such steam tug by the payment of $100. 

[1] "A salvage service is a service which is voluntarily rendered to 
a vessel needing assistance, and is designed to relieve her from some 
distress or danger either présent or to be reasonably apprehended. 
A towage service is one which is rendered for the niere purpose of 
expediting her voyage, without référence to any circumstances of 
danger." McConnochie v. Kerr (D. C.) 9 Fed. 50, 53. Assisting a 
vessel "in a situation of actual appréhension, though not of actual 
danger," is salvage. The Raikes, 1 Hagg. 247 ; The Phantom, L- 
R. 1 Adm. 58; The Joseph C. Griggs, 1 Ben. 81, Fed. Cas. No. 6,- 
640. "The degree of danger is immaterial in considering the na- 
ture of the service." The Westminister, 1 W. Rob. 232. 

[2] "The value of a service performed is not to be estimated by 
the light of subséquent events, but of the facts which seem to sur- 
round it at the time." The Young America (D. C.) 20 Fed. 926. 
See, also, The Plymouth Rock (D. C.) 9 Fed! 413; Long v. The 
Tampico (D. C.) 16 Fed. 491 ; The Oregon (D. C.) 27 Fed. 871 ; 
The Holland (D. C.) 44 Fed. 362 ; The John Swan (D. C.) 50 Fed. 
447; The John L. Brady (D. C.) 109 Fed. 912; The Barge No. 
127 (D. C.) 113 Fed. 529; The Apache (C. C.) 124 Fed. 905. 

The steamship, a steel built vessel of about 2,960 tons register, 370 
feet long, and valued at about $110,000, had been moored at this 
pier for several days when this explosion occurred, awaiting a cargo 
of refined oil. Upon the pier, built of wood, awaiting shipment, were 
about 15,000 cases of such oil. The winches, but not the engines 
of the steamship, were connected with her steam. Her movements, 
without external aid, therefore, depended upon her winches and lines, 
and this was limited to her being warped along the pier. The Tide 
Water Oil Company had a number of oil tanks, large and small. 

«For other cases see Bame topic & S mumbek in Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 
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upon its property, in which were stored oils of différent degrees 
of combustibility. Thèse were in close proximity to the exploded 
tank. Adjoining its property was the storage yard of the Standard 
Oil Company, upon which there were an even greater number of 
tanks of such oil. The explosion occurred about 10 minutes to 6 
in the evening. The shock was terrifie, breaking the glass in windows 
of the buildings on the Tide Water Oil Company's property and in 
the immédiate neighborhood, and upon the steam tug which at that 
time was moving through the Kills, along which such oil storage 
yards fronted. With the explosion, the oil in the exploded tank ig- 
nited and burst into huge fiâmes, emitting a dense smoke. The 
pier was about 1,400 feet south of the tank which exploded. Between 
were a number of other tanks filled with oil, and several brick build- 
ings, and a shed at the shore end of the pier. The nearest brick 
building was three stories in height, and obstructed the view of the 
extent of the lire from the water front. The explosion brought 
the chief ofïicer of the steamship on deck, who, in the absence of the 
captain, immediately took steps to warp the steamship along the pier 
and out into the stream. Its position was headed inshore, its stern 
being flush with the outer end of the pier. The tide was ebb near 
[he flood turn — a condition more likely to impede than help the ves- 
sel's movements, making it extremely doubtful that it could hâve 
reached midstream unaided. 

While in the midst of thèse préparations the steam tug arrived, and 
was immediately engaged to tow her out into the stream. The 
fire force of the Tide Water Oil Company, of about 500 employés, 
fought the fiâmes alone until after 8 o'clock, when an alarm was 
sent in for the Bayonne fire department, which joined in fighting the 
fire until after midnight. As it subsequently proved, the steamship 
was not in any imminent danger, and could hâve remained at her 
moorings with safety. This, however, as noted, does not prevent 
the services rendered from being sàlvage services, as the situation 
confronting the steamship at and immediately after such explosion 
was one of reasonable appréhension of danger. The John Swan, 
supra. When the explosion occurred, if was already dark. The 
shock, the leaping fiâmes, the dense smoke, presented a spectacle cal- 
culated to engender fear in the minds of any ordinarily prudent 
person having charge of a vessel moored at a nearby pier; and the 
master of the steamship acted with commendable prudence in deter- 
mining to move his steamship out of harm's way, and in availing 
himself of the more prompt and efificacious method of accelerating the 
removal of his vessel afforded by the steam tug which came to his 
relief in a few minutes after the explosion occurred. His movements 
were handicapped by a shortage of steam power and disconnected 
engines. The slower his movements, the longer he would remain 
in the proximity of the fire and the combustible oils in the yard tanks 
and in the cases on the pier. Until it was certain that the fire could 
be confined to the immédiate area where it had its origin, there was 
danger of other tanks exploding and the fire reaching the pier and 
the vessel. 
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Under such conditions, it is unwarrantable to say that there was 
not a reasonable appréhension of danger to the steamship. The rea- 
sonableness of the appréhension is not to be read in the Hght of 
what was subsequently ascertained, but of the circumstances at the 
time when an immédiate judgment had to be formed and executed. 
The nearness of the exploded tank to others containing a like com- 
bustible material, the existence and degree of efïectiveness of any 
barriers between the tanks on fire and those near by, and from there 
to the very dock where the vessel was moored were of necessity an 
unknown quantity to the master, as was the HkeHhood of the wind 
continuing in the direction it was then moderately blowing as fac- 
tors in preventing the spread of the fire or of its drawing towards 
or away from the vessel. The next day, after the danger was over, 
the relation of ail thèse matters and their bearing on the question 
of danger were readily ascertainable, but not so the evening before, 
the very time that prudence demanded immédiate action as well as 
thought. 

The master's désire to be moved away from what then appeared to 
him to be a perilous position, was founded in the highest prudence, 
and the service rendered him by the steam tug in moving him out 
of reach of the fire wheresoever it might extend, was salvage, and 
not towage, unless, as contended by claimant, an express contract 
was made that the assistance rendered was to be towage. There is 
a dispute between the masters of thèse vessels as to what occurred 
between them on the arrivai of the tug. The master of the steam- 
ship testified that as the tug approached "the Garfield captain said : 
'Mate, do you want any assistance?' He told me that he was Mc- 
Caldin, and doing our towing, and I agreed with him for him to 
take a Une and pull me into the stream and anchor. Then I gave 
the second officer orders to give him a line;" and that that was ail 
the conversation "until he came on the bridge again." The captain 
of the tug said that as he got to the pier the master of the steamship 
"hollered" to him, and "he insisted on me pulling the ship out and 
putting a line down. He put a line down and I got the line, and 
after it was halfway out a boat called the Florence came there. 
* * * He said he knew it was a salvage ship, and he didn't want 
anything to happen to the ship there, and he didn't care how much 
it cost." 

[3] Where, as in this case, the nature of the service rendered is 
salvage, the burden of proof is on him who allèges otherwise. El- 
phicke V. White Line Towing Co., 106 Fed. 945, 46 C. C. A. 56. 
"To displace a claim for salvage it is necessary that parties who seek 
the protection of any other rule of compensation should plead and 
prove a binding contract that the work donc shall be paid for at 
ail events." The Apache (C. C.) 124 Fed. 907. The testimony 
of the master of the steamship can hardly be said to support the 
contention of claimant that it was agreed between the parties that 
the services to be rendered were towage. Such testimony is not 
inconsistent with the idea that salvage services were to be rendered ; 
but, if it were, it does not overcome the direct testimony of libelants 
to the contrary. 
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After carèful considération, and giving due weight to the proba- 
bilities, I am of the opinion that the claimant has failed to establish 
that tiie services were to be compensated as towage, and that such 
are to be treated as salvage. That no loss wouid hâve been sustained 
by the steatnship had it remained at the pier, that no injury resulted 
to the steam tug in the services rendered, that no real danger attended 
the crew of the steam tug during the rendition of such service, that 
but little time was consumed in the moving of the steatnship f rom 
the pier to its anchorage up the stream, does not affect the character 
of the services, and chaiage it from salvage to towage. 

[4] Thèse considérations, however, are influential on the amount 
•of compensation to be awarded. The services being in the nature of 
salvage, the crew could not be deprived of the bonus which the law 
gives for such services simply because the owner of the tug made 
a settlement with the claimant for the services so rendered. The 
policy of the law is to reward not only the vessel, but also and par- 
ticularly the persons who risk limb and perhaps life in rendering 
salvage services, and, while the owner of the vessel may settle for 
the vessel's share in the services rendered, he cannot exclude the crew 
from obtaining theirs. Salvage goes beyond quantum meruit, and 
Personal services rendered in salvage are not under the control of the 
owner of the vessel. The Cetewayo (D. C.) 7 Fed. 128 ; Ben. Adm. 
<4th Ed.) § 324; The J. C. Pfluger (D. C.) 109 Fed. 93, 96; The 
New Orléans (C. C.) 23 Fed. 909; Compagnie Commerciale de 
Transport, etc., v. Charente S. S. Co., 60 Fed. 921, 9 C. C. A. 292. 

Nor is the award limited to the value of the property actually 
saved. Such a limitation would run counter to the law's policy, and 
minimize, if it did not destroy, the stimulus which it seeks to en- 
gender by granting a bonus to those who, amidst a reasonably appre- 
hended, as well as actual, danger, go promptly to the rescue. The 
Apache, supra; The D. h. & W. No. 6 C. (D. C.) 53 Fed. 284. The 
salvor is not expected to wait until after he has carefully weighed 
the probability of there being actual danger to life or property, before 
he proceeds to the rescue, but to go instantly; for within the prin- 
ciple as well as the policy underlying salvage, is the need of availing 
one's self of every minute to make the succor efficient. In such 
matters every minute counts, and may count with tremendous effect. 
The différence between a total loss of both life and property and a 
successful saving of both, may often be measured by minutes. That 
the salvor often over-magnifies the danger and the importance of his 
work is true; but not any more so than the underestimating of the 
need or efficacy of the salvage by the beneficiary. Both are often due 
to cupidity which will not escape the attention of the court in fixing 
the award. 

[5] The présent case is one of salvage, though not of a high or- 
der, and not one that calls for a large reward. The owner of the 
tug having made settlement with the claimant for the vessel's share 
in the services rendered, the court is called upon only to make al- 
lowance to the captain and crew. In doing this, however, the ves- 
sel's part will hâve to be considered — that its share, usually a large 
one — be eliminated from the award. The time during which the serv- 
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ices lasted was less than an hour, and no loss of pay and no in- 
juries were sustained by libelants. Their services, however, were 
voluntarily performed with dispatch and efficiency, and in the circum- 
stances were seemingly necessary, and in the présence of apparent 
danger. 

On the facts of this case, an award of $600 is deemed to be rea- 
sonable, to be divided one-third to the captain because of his superior 
skill and responsibihty, and the remainder among the other four hbel- 
ants, in proportion to the rate of wages paid to them, respectlvely. 

As to the costs. Thèse should be borne by claimant, notwithstand- 
ing libelants' somewhat exaggerated notion of the value of their 
services and of the helplessness of the steamship, as alleged in their 
libel, and their exaction of a $5,000 bond. Claimant made no effort 
to hâve the amount of the bond reduced; on the contrary, it seems 
to hâve acquiesced in the amount required. Nor did it make any 
effort to settle with the master and crew of the tug — the direct ac- 
tors in the salvage service — but, on the contrary, it sought to absolve 
itself from any liability to the crew by dealing directly with the 
owner of the tug that did the towing of tlie steamship in the waters 
of New York Harbor, and with whom it succeeded in making a set- 
tlement on the basis of towage. This settlement, however, as herein 
found, cannot cover the crew's salvage services. The Indianna (D. 
C.) 22 Fed. 925 ; The Straits of Gibraltar (D. C.) 32 Fed. 297. 

The case is devoid of any suggestion that the claimant was either 
harrassed or embarrassed by the conduct of libelants, and they should 
hâve their costs. 



In re ARENSON. 
(District Court, D. New Jersey. April 16, 1912.) 

1. Bankruptct (§ 407*) — Discharge— Objeciioms—Grounds. 

A bankrupt, who obtained crédit for additionai goods on a materially 
false statement of his flnancial condition, and who subsequently to the 
purchase of the additionai goods on crédit made payuients on earlier 
purchases, so that the amount owed by him at the tinie he went into 
bankruptcy was less than the amount of his indebtedness at the tinie 
of the making of the false statement, was guilty of making a materially 
false statement, defeating his right to a discharge in bankruptcy, un- 
der Bankruptcy Act July 1, 1.S98, c. 541, § 141). ,',0 Stat. 550 (U. S. Comp. 
St. 1901, p. 3427), as aniended bv Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 
(U. S. Comp. St. Supp. 1909, p. 1310). 

[Ed. Note.— For other cases, see Bankrujitcy, Cent. Dlg. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

2. Bankruptcy (§ 407*) — DiscnARGE— Oiwectioxs— Geounds. 

Where the crédit man of a seller, on a bankrupt placing an order for 
additionai goods, refused to ship the goods and notifled the bankrupt 
thereof, who made a statement of his financial condition, and thereupou 
the crédit man approved the order and the goods were shipped, the créd- 
it was due to the making of the statement, which, if materially false, 
would defeat the right of the bankrupt to a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

•For other cases see same topic & § ndmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
195 F.— 39 
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3. Bankruptct (§ 407*) — Dischaege— Objections— Grounds. 

A bankrupt, who made a materially false statement in wrlting «s to 
hls financial condition by positively stating that he was not indebted to 
relatives or friends on loans, while as a matter ot fact he was Indebted 
to them in a sum nearly equal to the amoiint of the excess of hls as- 
sets over hls liabilities, as shown by the statement, could not excuse the 
falsity of the statement by showlng that the créditer to whom it was 
made stated that it was a mère matter of forni, and the créditer extend- 
ing crédit on the falth of the false statement could defeat the bankrupt's 
discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dlg. § 407.*] 

4. Bankbtjptct (§ 407*) — Dischabqe— Objections— Grotjnds—* 'False State- 

ment." 

A bankrupt, who, to obtain crédit, made a statement to a créditer 
showing a surplus of $3,700, but falsely omitted frem hls liabilities a suiu 
nearly equal to the amount thereof, by falsely stating that he was not 
indebted to relatives, made a "false statement" within Bankruptcy Act 
July 1, 1898, c. 541, § 14b, 30 Stat. 550 (U. S. Cemp. St. 1901, p. 3427), 
as amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (U. S. Comp. St. 
Supp. 1909, p. 1310), and he could not obtain a discharge in bankruptcy, 
though he stated that he dld not consider bis relatives as creditors as 
they were not pressing him, and that he had no intention to deceive ; the 
Word "false" being used in its primary légal sensé as importing an in- 
tention to deceive, and one being presumed to intend the natural con- 
séquences of hls words and conduct. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.* 

For other définitions, see Words and Phrases, vol. 3, p. 2670.] 

5. Bankbuptcy (§ 414*) — Disohabge—Gbounds— Objections— Burden of 

Peoof. 

A créditer, who objec-ts to the diseharge in bankruptcy of a bankrupt 
on the ground that he had furnished a false statement as to his financial 
condition, bas the burden of proving that the bankrupt made a material 
statement known to him te be untrue when made ; but, where that fact 
is shown, the burden shifts to the bankrupt to show that it was not made 
with intent to deceive, and, unless that burden is met, he is not entitled 
to his discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 720-722; 
Dec. Djg. § 414.*] 

In the matter of Harry Arenson, a bankrupt. Heard on objec- 
tions to discharge the bankrupt. Application for discharge denied. 

Lesser Bros., for trustée. 

Joseph Anderson, Sr., for bankrupt. 

REIyLSTAB, District Judge. The question in this case is: Did 
the bankrupt obtain property upon crédit on a materially false state- 
ment in writing made by him for the purpose of obtaining such 
crédit ? 

The référée found that the objecting creditor had not conclusively 
proved that the statement made by the bankrupt was knowingly 
false or fraudulent, and concluded that the discharge should be 
granted. 

The bankrupt had been in the retail shoe business for about 11 
years, and had been a customer of the objecting creditor, J. E 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Bâtes & Co., for about 2 years. On September 30, 1910, the bank- 
rupt was at the creditor's place of business soliciting more goods, and 
was told by Mr. Harting, the crédit man of such créditer, that his 
account was large enough, and that a statement of his financial con- 
dition was desired. Thereupon the bankrupt was turned over to 
Mr. O'Connor, the company's coUector and assistant crédit man, who, 
after talking with the bankrupt, filled in the blanks of a printed 
form used by such creditor in obtaining financial statements. This 
blank, after being filled in, was handed to the bankrupt, who there- 
upon signed it. He was then taken back to Mr. Harting, who looked 
the statement over, and, after some talk with the bankrupt, approved 
the order for the goods, given that day. Further crédit was given 
the bankrupt on divers other days subséquent thereto. 

In this financial statement, in the blank opposite the phrase "loans 
from friends or relatives," is written the word "none." Bankrupt 
could read and write the English language, and he knew at that time 
that he owed to relatives and friends, for loans, sums of money 
aggregating above $3,500. The case therefore shows that bankrupt 
knowingly made an untrue statement concerning his liabilities, and 
that further crédit was obtained by him from the objecting creditor 
after he had furnished such statement. 

[1] On behalf of the bankrupt it is contended that no new crédit 
was obtained by him after making such statement; that is, that 
though subséquent purchases were made, yet, by reason of payments 
made by him on earlier purchases, the amount owed by him to such 
creditor at the time he went into bankruptcy, was less than that ow- 
ing at the time the statement was requested. The practice of bank- 
rupt had been to make payments due on an old account when addi- 
tional purchases were made. This course was pursued both before 
and after making such statement. Under section 14b (3) of the Bank- 
ruptcy Act, it is immaterial whether the crédit obtained is large or 
small, or whether it is given to a new customer or one who had 
already dealt with the creditor. It includes further crédit as well 
as new or larger crédit. 

[2] It is further contended that such crédit was not due to the 
making of such statement. But the évidence does not warrant any 
such conclusion. Harting expressly says : 

"Harry Arenson placed an order for more goods. I refused to ship the 
goods as bis account wàs Mgh enough. I called him In the office and told 
him I didn't care to issue any further crédit, whereupon I called for Mr. 
O'Connor and sent him with Mr. Arenson to take this financial statement. 
* * * Upon that statement I checked his order for that day. He presented 
an order whleh I refused to ship, and upon him making this statement and 
showing that his financial condition was so good, I agreed to give him more 
crédit. Then I approved the order." 

[3] It is further contended that this statement was obtained from 
the bankrupt on représentation that it was a mère matter of form; 
that upon being asked by O'Connor what properties he had, bankrupt 
replied that he had not any idea and could not give any figures. He 
said he was told that they did not amount to anything, that it was 
only a matter of form, and that he was told to make a guess and give 
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any figures at ail ; that when he gave the statement he did not know 
exactly how much he had ; that it was only guesswork ; that he had 
not taken account of stock for some years previous. This, howeyer, 
if true, cannot absolve the bankrupt from making a statement which 
he knew was absolutely untrue. If the alleged falsity related to the 
amount of merchandise or cash on hand, or the amount due for 
merchandise, and in the answer the amounts given were not accurate, 
such a course of obtaining a financial statement might be effectively 
pleaded against such an accusation. But hère we hâve not an ap- 
proximation of the amount due by him to his relatives or friends on 
loans, but a positive assertion that no such indebtedness existed. 
Furthermore, this transaction of obtaining and giving a financial 
statement did not end with this more or less loose talk that passed 
between the bankrupt and O'Connor. The bankrupt was taken to 
the crédit man, Mr. Harting, who had declined to give him further 
crédit without a financial statement, and who says that, after looking 
it over, he talked with him about its contents. The bankrupt does 
not contend that he told Mr. Harting he had not any idea of the 
value of his assets or the .extent of his liabilities. He admits that 
Harting told him that his account was large enough; that he would 
hâve to give a statement; that he saw Harting immediately after he 
• had signed the statement; but dénies that there was any talk be- 
tween them about it. He knew of the practice of exacting financial 
statements from merchants, for he admits having given one to a shoe 
mercantile agency about 16 months previous, in which he also 
omitted any mention of such loans. In the présent instanc-e he had 
been turned over to O'Connor by Mr. Harting for the very purpose 
of securing a statement. He knew that it was being asked for be- 
cause of an unwillingness to give further crédit. He was able to 
read and write. He signed it after he had seen O'Connor filling in 
the blanks while he was answering his questions. In such circum- 
stances it does not lie in the mouth of bankrupt to say that the 
whole thing was looked upon as a mère matter of form, and that he 
should not be held accountable for his statement that he owed noth- 
ing to friends and relatives for loans, when he knew the fact to be 
otherwise. 

[4] It is further contended that, while such statement was untrue, 
it was not false within the meaning of the cited section of the bank- 
ruptcy act. In Gilpin v. Merchants' National Bank, 165 Fed. 607, 
91 C. C. A. 445, 20 h. R. A. (N. S.) 1023, 21 Am. Bankr. Rep. 429, 
it was held that the word "false" as there used "means more than 
merely erroneous or untrue, being used in its primary légal sensé as 
importing an intention to deceive. And such a statement, in order 
to constitute a bar to a discharge, must hâve been knowingly and in- 
tentionally untrue." This case furnishes the criterion. That the 
bankrupt knew that such statement was untrue is not denied. He 
says, however, that he did not consider his relatives as ci-editors, as 
they vvfere not pressing him; and further, in efïect, that he had no 
intention to deceive.' A rational being is presumed to intend that 
which is the natural conséquence of his words and conduct. The 
statement of assets and liabilities furnished by the défendant to this 
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creditor, on its face, showed a surplus of $3,700. He omitted from 
liis liabilities a sum nearly equal to the amount of such surplus. This 
he did knowingly, and, presumably, for the purpose of hiding from 
them his true financial condition. 

[5] While the burden of proof is upon the objecting creditor to 
establish the cause which he claims bars a discharge, yet, when such 
creditor shows that a material statement was known to be untrue 
when it was made, the burden of proof shifts to the bankrupt to 
show that it was not made with intent to deceive. This burden the 
bankrupt has not met. His disclaimer of any purpose to deceive lacks 
any corroboration. It is a défense at the command of any one, and, 
in the absence of corroborating circumstances, is entitled to little 
weight. In re Koelle (C. C.) 1/1 Fed. 257, 258; In re Augspurger 
(D. C.) 181 Fed. 174, 25 Am. Bankr. Rep. 83 ; Shafifer v. Koblegard, 
183 Fed. 71, 105 C. C. A. 363, 24 Am. Bankr. Rep. 898. 

"Credltors are entitled to a true statement when one is called for, and in 
giving it the parties must be held to the conséquences of their acts in maklng 
and signing it." In re Cantor (D. C.) 26 Am. Bankr. Rep. 850, 862. 

"The omission by a bankrupt from a financial statement in writing made by 
him, on which he obtained goods on crédit, of any référence to a large sum 
which he owed to relatives for borrowed money, shows a fraudulent intent, 
and debars him of the right to a discharge under Bankruptcy Act, without 
regard to the amount of the loss thereby occasloned to the objecting cred- 
ltors." In re Brener (D. O.) 166 Fed. 9.30, 931. 

In the latter case, Judge Hough, in commenting upon the bearing of 
the différent kinds of indebtedness on the granting of commercial 
crédit, used language which highly commends itself to this court. He 
said: 

"It is a notorious fact, of which I thinli the court may take judicial cog- 
ràzance, that intending vendors of merehandlse are peculiarly sensitive re- 
garding debts for borrowed money. They are apt to look Into them wlth a 
niicroscopic eye. They Induce suspicion of themselves, and very justly so : 
for it is also a matter of common knowledge that such liabilities are earliest 
(liscliarged, If the credltors are related by blood or marriage, when doubt 
arises as to ability to pay ail credltors. * * * The padding of a statement 
by doubtful assets may be regarded as but an unconscious expression of un- 
due hopefulness, and in an illiterate man may perhaps be looked upon with 
a henevolent eye ; but the suppression of ail indebtedness for borrowed mon- 
ey is, I think, a particularly flagrant form of material falslty: First, because 
it is a suppression of truth especially calculated to prevent further inquiry ; 
and, second, because its omission is the omission of something particularly 
and always présent in the mind of the debtor. It cannot be inadvertent. It 
must be deliberate." 

In the case at bar the printed form used to obtain information 
regarding the liabilities distinguished not only loans from other kinds 
of indebtedness, but the character of the loans themselves, and called 
for spécifie answers thereto, as classifïed. The assertion by the bank- 
rupt that nothing was owing by him for loans to either the banks 
or relatives would naturally hâve the effect not merely of deceiving 
the creditor seeking a true statement as to the probable financial 
worth of the bankrupt, but also as to his likelihood of getting an 
equal share of the debtor's assets in case of insolvency. 

The motive to protect a relative by preferring him in case of in- 
ability to pay ail is ever présent with a failing debtor. A knowledge 
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by the créditer of such indebtedness, if it exists, is essential in order 
to détermine the amount of crédit that should be given to such 
debtor. The failure by the bankrupt in the case at bar to disclose to 
the objecting creditor his indebtedness to his relatives for borrowed 
money was, in the nature of things, bound to deceive such creditor, 
and will be presumed to hâve been intended, notwithstanding the in- 
sistence by the bankrupt that it Was not. 

The finding of the référée is reversed, and the bankrupt's applica- 
tion for discharge is denied. 



PENNSYLVANIA STEEL OO. et al. v. NEW YORK CITY RY. CO. et al. 

(District Court, S. D. New York. March 28, 1912.) 

Nos. 2-9, 2-33, 2-149, 3-37. 

Steeet Railboads (I 55*) — Rights ov Purchaseb at Foreclosuee Sale- 
Construction OF Decrbe. 

A pétition by the purcliasers at foreclosure sale o( sti-eet railroad prop- 
erty whlcli had been operated by recoivers for an order requirlng the 
receivers to pay such proportion of certain charges against the prop- 
erty, such as taxes and sums due under leases falllng due after the prop- 
erty was turned over, as accrued prior to that time, as operating ex- 
penses equitably chargeable to the receivers, denied on the ground that 
by the decree under which the sale was made the purchaser was required 
to pay such charges and under a proper construction thereof, was not 
entitled to hâve the same prorated, as to most of the items claimed, 
and on the further ground that it did not yet appear that the receivers 
would hâve any surplus applicable to such payment. 

[Ed. Note.— For other cases, see Street Railroads, Cent. Dig. § 134; 
Dec. Dig. § 55.*] 

In Equity. Suit by the Pennsylvania Steel Company and another 
against the New York City Railway Company and another, and three 
other cases. On pétition of the New York Railways Company for 
an order against receivers. Denied. 

See, also, 190 Fed. 609. 

Richard Reid Rogers and William M. Coleman, for petitioner. 
Arthur H. Masten and Ellis W. Leavenworth, for receivers. 

LACOMBE, Circuit Judge. This is an application by the New 
York Railways Company, assignée of the purchaser at foreclosure 
sale of the Metropolitan Railv*^ay System, for instructions to the 
Metropolitan Railway receivers to prorate certain charges against the 
property purchased and to pay to the new company, such proportion 
of those charges as covers the period to January 1, 1912. The items 
are for such things as taxes, mortgage interest on the bonds of con- 
stituent roads falling due subséquent to January Ist, and similar 
charges. It is understood that petitioner does not dispute that upon 
the face of the papers, the decree, etc., it is primarily liable to the 
creditor. The theory is that, had there been no sale, the receivers 
would bave paid thèse charges to keep the property together as a 
going concern ; that, according to well-recognizéd rules of railway 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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bookkeeping, they are operating expansés to be prorated in ail ac- 
countings. Therefore it is contended that, although by the terms of 
the decree the purchaser assumed liability, it is fair and équitable 
that out of the surplus in their hands resulting from opération until 
January 1, 1912, receivers should contribute the proportion of thèse 
charges which would cover the same period. 

It may be remarked at the outset that this application, like the one 
recently considered as to tort claims (February 3, 1912), is founded 
on a misapprehension as to the existence of a surplus. It was stated 
on the argument that receivers hâve now about $1,300,000 in banks 
and trust companies, and, of course, hâve no longer any operating ex- 
pansés to meet. But the court is by no means satisfied that the Metro- 
politan receivers hâve any real surplus resulting from opération. It 
will be remembered that immediately after the appointment of receiv- 
ers of the New York City Railway Company and their taking posses- 
sion of this System there fell due an installment of interest under the 
Metropolitan second mortgage, default in which would hâve been fol- 
lowed by the appointment of a receiver under mortgage pending fore- 
closure. Thereupon the Metropolitan Company itself asked to hâve 
the same receivers appointed as receivers of its property. This was 
donc, and the court thereupon instructed them to pay the installment 
of interest then due. AU this will be found discussed in 190 Fed. 
609. The resuit was the création of a dual receivership of the same 
property, the receivers operating it as conservators for ail interests 
(in order that the franchises should not be imperiled by failure of 
public service) ; the question as to which road it was in whose inter- 
est such opération was conducted being left to be disposed of after 
the subject was more fully understood. In the case last above cited 
this court bas found that on and after October 1, 1907, such opéra- 
tion was for the interest of the estate of the Metropolitan, and that 
the New York City estate was under no obligation to contribute 
thereto. The receivers kept on operating using any money they 
could get, from whatever source it might come, to pay expenses of 
such opération. It is understood that in this way they used much 
cash and a very large amount of supplies, ail the property of the 
estate of the New York City Company, which amounted to much 
more than $1,000,000. There are also pending before the spécial 
master claims against receivers by the Second Avenue Railroad Com- 
pany and the Central Park North & East Railroad Company for use 
and occupation of their Unes by receivers and for conversion of prop- 
erty. Thèse claims aggregate several hundred thousand dollars, and 
hâve not yet been liquidated by the spécial master. It is quite pos- 
sible, therefore, that, when thèse three claims and such other smaller 
ones as there may be are liquidated and paid, they may exhaust the 
surplus from opération now in receivers' hands. It cannot safely be 
held now that the receivers hâve any money, f ree to respond to claims 
such as are made by this petitioner. 

It is further suggested that receivers will receive a very large sum 
of money as the Metropolitan's distributive share of the proceeds of 
the two actions which were settled for $5,500,000. What the amount 
of that distributive share will be cannot be determined till the varions 
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questions raised in the proceeding to détermine ît shall hâve been 
passed upon by the Court of Appeals. 

The financial situation of the receivers might therefore fairly pre- 
clude the making of any such payments as are rtow asked for. But 
the pecuHar terms of the decree are persuasive to the same conclu- 
sion. Counsel for petitioner refers to language of article 9 of the 
tleCree which provides that, upon assuming incompleted contracts of 
the receivers and certain other charges, "no purchaser shall be held 
personally liable under this article of the decree for any unpaid in- 
debtedness of the receivers," etc. But the decree must be studied as 
a whole. Its history must not be forgotten. The financial condition 
of the System and its prospective future as they appeared at that 
time, over two years ago, should be borne in mind. Référence to 165 
Fed. 569, and 168 Fed. 937, will show the varions problems with 
which the Circuit Court struggled and the way in which it under- 
took to secure payment of ail sorts of obligations, whose validity and 
amount were then uncertain and unliquidated. In a gênerai way ail 
such items, including receivers' indebtedness of every sort, were made 
liens on the property following it into the hands of the purchaser. 
If any surplus funds in receivers' hands were insufficient to pay them, 
then application would hâve to be made to the purchaser to make 
good. When the matter came up on review, the appellate court, ap- 
preciating (as did the Circuit Court) the possibiHty of large déficits, 
provided a much simpler method for dealing with them. Besides pro- 
viding for liens on the property as to several items or for a sale sub- 
ject to such items, they required the purchaser to pay $10,000,000 
of his bid in cash. This amount by reason of a similar decree in 
the second foreclosure suit was increased to $12,000,000. Thèse fig- 
ures were made sufficiently large to assure the payment of every- 
thing and every prospective bidder was forewarned that, although 
he might use bonds on a proper basis for part of his bid, he must 
provide that fund, $12,000,000 in cash. Theoretically, upon the de- 
livery of the deed, $12,000,000 actual cash was to pass to the spécial 
master, and, if there should be any claim against the receivers which 
they were without funds to meet, the spécial master would see that 
it was paid from that fund. For example, several millions of re- 
ceivers' certificates falling due after sale and delivery of the deed, 
and the receivers being without funds to pay them, the same with 
accrued interest would be paid out of thèse proceeds of the sale. If 
subsequently it should be determined that some other party should 
hâve contributed towards such payment, the amount of such contri- 
bution would be turned over to the spécial master. Of course, when 
the receivers' certificates were thus paid, their lien would be extin- 
guished, and the purchaser be relieved of that particular lien on his 
property. Practically the $12,000,000 was not turned over upon de- 
livery of the deed, but is being paid in as called for. That circum- 
stance, however, makes no différence in the légal situation. 

The construction of the decree which this court under stands to be 
correct may be made clearer by an illustration. Let it be assumed 
for the moment that petitioner is correct in its contention that, despite 
the provisions making bonds secured by mortgage on constituent parts 
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of the road a lien on the property in the hands of the purchaser, 
the interest on bonds of Columbus and Ninth Avenue Railroad from 
October 1 to December 31, 1911, is an operating charge which the 
receivers should pay. Let ùs also assume that, by reason of the pay- 
ment of other oper'atinç charges, the receivers are without funds to 
make such payment. They would then ad vise the court of that fact, 
and thereupon an additional cash installment of the purchase price 
would be called for. Upon its receipt receivers would be put in 
funds, and would then repay to the railways company the amount 
it had paid for this accrued interest. 

It must not be forgotten that $12,000,000 in cash is a part of the 
bid. The contract consummated by confirmation of the sale cannot 
be modified. Upon the amount of the bid the amount of the defi- 
ciency judgment was iixed. The $12,000,000 cash is to be paid in in- 
stallments from "time to time * * * ^s the court may direct." 
While the varions accountings are in progress and the amounts re- 
quired to pay the several claims are uncertain, there will be need to 
require payment by the purchaser of no more than may be sufficient 
to pay each claim as liquidated. When, however, ail the accountings 
are terminated, the court will require payment of so much of the 
$12,000,000 as may not hâve been already paid. That amount what- 
ever it may be will go to the complainants in the foreclosure suits 
in proper proportions. If this construction of the Court of Appeals 
decree seems to any one not to be correct, it is hoped that an appeal 
may be taken from this order because it is highly important that 
receivers and the spécial master should definitely, while the account- 
ings are going on, know just what the decree has settled. 

In view of this comprehensive arrangement which the Court of Ap- 
peals substituted for the more detailed and intricate one, contrived in 
the Circuit Court, this court should be extremely cautious not to di- 
rect payments out of receivers' surplus, where under the decree there 
was a lien in favor of the creditor upon the property when the pur- 
chaser took it. This would call for an adverse décision as to the 
following items in the prayer of the pétition, viz. : 1, 2, 3, 4, 5, and 
6, and also subitems 1 and 5 of subdivision 14. Items 7 and 8 in 
the prayer of the pétition and also subitems 2, 3, 4, 5, 6, 7, and 8 of 
subdivision 14 are really rental items, and should be prorated and the 
proper proportion paid by receivers. 

It is especially important to follow the decree closely, and not to 
départ from its provisions because of any supposed equity towards 
the purchaser. The scheme of sale and payment was one carefully 
prepared, the fund it required that the purchaser should provide by 
paying a large part of the purchase price in cash was devoted to spé- 
cial purposes, and, apparently, if at the conclusion of the whole mat- 
ter it shall be found that there is a balance in that fund, that bal- 
ance would go to the complainant in foreclosure. Ail this was ap- 
parent when the property was ofïered for sale, and to make changes 
now would not be fair to the interests which the Court of Appeals 
undertook thus to protect. Indeed, it would seem to be beyond the 
power of this court to make such changes. 

Pétition disposed of as indicated in this opinion. 
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UNITED STATES v. PURVIS et al. 
(District Court, N. D. Georgia. March 1, 1912.) 
No. 12,413. 

1. Indictmbnt and Information (§ 125*) — Duplicity. 

An indlctment uiider Pen. Code, § 213 (Act March 4, 1909, c. 321, 35 
Stat. 1129 [U. S. Comp. St. Supp. 1911, p. 1652J), punlshlng tiie depositlng 
in the United States mails of letters concerning lotteries, whlcli allèges 
that accused "deposited or caused to be deposited in the post office" a 
letter set out, is not bad for duplicity. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 334-400 ; Dec. Dlg. § 125.*] 

2. Post Office (§ 48*) — Offenses — Use of Mails foe Lottery Puuposes— 

Indictment. 

An indictment, alleging that accused did "unlawfully and knowingly 
deposit and cause to be deposited In" a post office a letter concernin? 
a lottery, suffieiently charges knowledge of accused of the contents of 
the letter; the word "knowlngly" guallfylng not only the verb "deposit," 
but the whole matter descrlbed subsequently In the indictment. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 66-SO; Dec. 
Dig. § 48.* 

Nonmallable matter, see note to Timmons v. United States, 30 C. C. A. 
79 ; McCarthy v. United States, 110 0. C. A. 548.] 

3. LOTTEBIES (§ 3*) ACTS CONSTITUTING. 

A Company operated a schenie containlng investment and loan features. 
The opporturilty to obtain a loan was determined to a large extent by 
the way in whlch the applications were received at the office of the Com- 
pany, and where a number of applications were received at the same 
time they were put on the records of the company as they were opened 
and recorded. The investment features were not particularly attractive, 
and the main f eature of the scheme was the loan feature, and the pro- 
posed loan contracts contained attractive terms. Held, that the scheme 
was a lottery because of a considération and because of the existence of 
chance, based on obtaining a low number aud thereby obtalnlng a loan, 
and because the obtalnlng of a loan at an early date was the prlze In the 
scheme, since to constitute a lottery there must be a considération, 
chance, and prlze. 

[Ed. Note. — For other cases, see Lotteries, Cent. Dig. § 3; Dec. Dig. 
§ 3.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4245-42.52 ; 
vol. 8, pp. 7710, 7711.] 

R. Purvis and another were indicted for crime. Demurrer to indict- 
ment overruled. 

John W. Henley, Asst. U. S. Atty. 

Tye, Peeples & Jordan, J. D. Kilpatrick, Geo. K. Gober, Evins & 
Spence, and J. E. & L. F. McClelland, for défendants. 

NEWMAN, District Judge. This is an indictment under section 
213 of the Fédéral Pénal Code of 1910, which provides that: 

"No letter, package, postal card, or circular concerning &ny lottery, gift 
enterprise, or similar scheme ofCering prizes dépendent in whole or in part 
upon lot or chance * * * shall be deposited In or carried by the mails ot 
the United States, or be delivered by any post master or letter carrier" — 
and then flxing a penalty for the violation of the section. 

♦For other cases see same topic & % numbeh in Dec. & Atn. Dlgs. 1D07 to date, & Rep'r Indexes 
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There is a demurrer to the indictment upon several grounds. 

[1] The first ground I will refer to, as it is easily dispo-sed of, îs 
that the charge in the indictment that the défendants "deposited or 
caused to be deposited in the post office" the letter set out in the in- 
dictment is bad for duplicity. This, as I understand it, is not insisted 
upon; but, even if it should be, this objection to the indictment is 
clearly not vvell taken. 

[2] The next ground of demurrer which may be considered is that 
the indictment does not sufficiently charge knowledge on the partof 
the défendants of the contents of the letter, the basis of the indict- 
ment. 

The language of the indictment is "did then and there unlawfully 
and knowingly deposit and cause to be deposited in the post office 
at Atlanta, Ga.," etc. The contention is that the word "knowingly" 
as there used only qualifies the verb "deposit" and not the succeeding 
language of the indictment setting out the character of the contents 
of the inclosure. In many cases in which it was charged in the in- 
dictment that the défendant "did knowingly deposit in the post office" 
a certain letter, and then proceeds to state "which said letter con- 
tained certain unmailable matter," describing it, it is held that the 
word "knowingly" not only qualifies the verb "deposit," but the whole 
matter described subsequently in the indictment. 13 Enc. Pi. & Pr. 
395. 

In United States v. Clark (C. C.) 37 Fed. 106, 107, Mr. Justice 
Brewer, Circuit Judge, stated the rule as he understood it as follows : 

"Doubtless the question turns largely upon whether the word 'knowingly,' 
as used In the statute and the indictment, qualifies simply the adjacent verb 
'deposit,' or the whole matter described. It may be conceded that ordinarily 
an adverb is understood to qualify its adjacent verb ; and yet that is not al- 
ways true, and in construing words and sentences used in an indictment we 
are to give them their ordinary signlflcance, in the absence of some technlcal 
construction necessarily imposed upon them. Now, it Is a familiar use of 
the verb 'knowingly' that It qualifies both its adjacent verb and the full act 
thereafter described. A few simple illustrations will make this clear: I say 
that a party knowingly told a lie. Every one understands f rom that that I meaa 
that the party bas stated that which he knew to be a lie, and not simply that 
he stated that which was in fact "untrue, yet unknown to him to be untrue. 
And in the same way, when I say that a party knowingly deposited an ob- 
scène pieture, no one supposes that I mean that he simply deposited a plc- 
ture, the character of which he was ignorant of. Ail understand that I mean 
to say that he has deposited that which he knew to be obscène; and this 
because the adverb 'knowingly,' used in sentences of this kind, by the common 
understandlng of ail, goes beyond the mère verb, and includes broadly ail that 
la expressed in the full act charged to hâve been done." 

In United States v. Fulkerson (D. C.) 74 Fed. 619, 626, Judge Well- 
born, in the Southern district of California, discusses and disposes of 
this question in the following language : 

"With référence to the second objection stated, I am of opinion that the 
words of the indictment, 'did knowingly deposit, etc., In their ordinary ac- 
ceptation, mean that défendants knew that the matter which they are alleged 
to hâve deposited in the post office concerned a lottery. On this point I shall 
follow, not the ruling in U. S. v. Slenker (D. C.) 32 Fed. 691, but the vlew ex- 
pressed by Mr. Justice Brewer, as follows: (Quoting the language given 
above.)" 
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To the same effect is 1 Bishop, Crim. Procédure, § 504; United 
States V. Nathan (D. C.) 61 Fed. 936-938; Shepard v. United States, 
160 Fed. 584, 588, 589, 87 C. C. A. 486 ; Konda v. United States, 166 
Fed. 91-92, 92 C. C. A. 75, 22 L. R. A. (N. S.) 304. 

It is urged that some of thèse cases are cases for using the mails 
to convey obscène literature, and that this makes a distinction be- 
tween those cases and the présent case. I think an examination of the 
cases will show that, while it is true that a niimber of the cases were 
for mailing obscène literature, the rule of criminal pleading as stated 
is as applicable in the présent case as in that class of cases. 

[3] The main ground of demurrer, and the one to which the very 
able and thorough argument in the case has been directed, is 
that the facts set out in the indictment and in the "loan investment con- 
tract" made a part of the indictment do not consitute a lottery or sim- 
ilar enterprise. This is the principal and serions question for déter- 
mination hère. 

In order to constitute a lottery, there must be a considération, 
chance, and prize. That is to say, a person must pay something for 
the opportunity to try for a prize by chance or lottery. Does the 
scheme now under considération conle within this définition ? 

Very clearly there was a considération, and this is conceded by de- 
fendant's counsel. 

The opportunity to obtain a loan, which seems to hâve been the 
main feature of this scheme, was determined to a large extent by the 
way in which the applications for loans were received at the office 
of the Company; that is to say, if a number of applications for loans 
were received at the same time, by the same mail, they were put on 
the records of the company as they were opened and numbered, and 
it was of course a mère matter of chance as to which the officer, or 
the clerk engaged in this work, should take up first, as he opened 
and entered them. It is generally held by the courts that this is chance, 
such chance as is necessary to constitute that élément of a lottery. 

In MacDonald v. United States, 63 Fed. 426, 431, 12 C. C. A. 339, 
344, which was a lottery case, and in which a verdict of guilty was 
affirmed by the Circuit Court of Appeals, this is said in the opinion: 

"Now, whether or not a purchaser will obtain a bond o( one nnmber or 
another dépends, as the évidence very elearly sbows, upon the order in which 
his application shall reach the hand of the secretary, and that is largely a 
matter of chance. The secretary reeelves applications by mail and otherwise, 
sometimes singly and sometlmes a number together, and in the order of re- 
celpt, and, as he chances to take up one or another flrst, passes theni through 
a registeringr devlce, and in accordance with the notations thereby made upon 
the applications the bonds are numbered. ànd Issued." 

In United States v. Fulkerson, supra, Judge Wellborn, in discuss- 
ing this question, says : 

"The élément of chance, htwever, is speciflcally and clearly discernlble in 
the facts that the numbers of the coupons which any particular appllcant re- 
ceived dépends upon the order in wlilch hls application goes in to the com- 
pany, and that the détermination of what coupons shall be paid is made to 
dépend upon a devlce of numbers, wliose opérations are such that it is utterly 
Impossible for any one to know the resuit, untU the siime has been iiccoiii- 
plished. It is true that no wheel is employed, froni which, at stated periods. 
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tickets are drawn ; but the machlnery of tbe schenie, embracing tbe postal 
establishment of the United States, is perpetually in motion, and the piizes, 
in the shape of so-called 'matured coupons,' continually distributed to those 
who seeure the lucky numbers." 

Judge Wellborn quotas from the opinion of Judge McComas in Unit- 
ed States V. Sherwood, in the Suprême Court of the District of Co- 
lumbia, which case, it appears, has net been reported, in which Judge, 
McComas says: 

"The plan of thls National Investment Society, as set forth in the letter, 
circulars, and by-laws, shows that it is impossible for the members to share 
equally in the funds, and that the more fortunate applicants are those whose 
certifleates bear the earliest numbers; that the numbers of the certificates, 
and their conséquent value, dépends upon chance. In différent states, ap- 
plicants, on the same day, may mail subscriptions for certilieates in this 
Company. Whether or not an applicant will receive a certiflcate of one num- 
ber or another dépends upon the order in which the applications may reach 
the olHcer of this company who issues the cerlificates, and that is a matter 
of chance. This officer received thèse applications by mail, or otherwise. It 
may be oue at a time ; it may be many at the same time ; and, according to 
the arder in which he chances to receive them, or as he chances to take ui^ 
one or another, and détermines the number of each applicant's certilicate, the 
certifleates are numbered and issued. He who by thèse chances Inckily re- 
ceives an earlier number will be paid sooiier. and will pay in less money than 
another, who, subscriliing on the same day, receives a later number, and will 
by thèse chances be required to pay longer and more money, and wait longer 
for payment of bis shares. It is this élément of chance in numbering tbe cer- 
tifleates which I believe to be a violation of this anti-lottery law. It is évi- 
dent that the inducement to subscribe conslsts mainly in the chance of secur- 
Ing an early or luckv number. As in Ballock v. State, 73 Md. ] , 20 Atl. 184 [8 
L. R. A. 671, 25 Am. St. Rep. 559], approved in Horner v. 0. S., 147 U. S. 
463, 13 Sup. et. 409 [37 L. Ed. 237J: 'It cannot be said this is not a species 
of gambling, and that it does not tend. In any degree, to promote a ganibliug 
spirit. It certainly catuiot be said tliat it is not in the nature of a lottery. 
and that it does not tend to creatc a désire for other and more pernicious 
modes of gaming.' The élément of c'iance which condemns this seheme as 
a lottery, or similar enterprise, dépendent upon chance, is incident to the 
numbering of the certifleates before issue, and not direetly to their payment 
afterwards." 

In State v. Nebraska Home Company, 66 Neb. 349, 92 N. W. 763, 
60 L. R. A. 448, 103 Am. St. Rep. 706, 1 Ann. Cas. 88, the court con- 
sidered the seheme by which the company agreed and undertook to 
assist the holder of a contract in purchasing and paying for a home. 
In delivering the opinion of the court in this case, Judge Sedgevvick 
said: 

"The question, then, is whether the élément of chance enters into the seheme 
b.v which one contract holder obtains this advantage over another. The con- 
tracts are to be numbered and dated 'in regubir numerical order as applica- 
tions are received at the home office.' The applicant must take bis chances 
as to bow niany applications may be received at the same time that his is 
received, and, if thore are several at the same time, he must take the cban<'e 
of préférence over other applications received with bis." 

In Fitzsimmons v. United States, 156 Fed. 477, 479, 84 C. C. A. 
287, 289 (13 L. R. A. [N. S.] 1095), in the opinion of the Circuit 
Court of Appeals, by Circuit Judge Gilbert, it is said : 

"It is plainly to be seen that, in the seheme under considération, it may 
hapjien that several new members may send in their flrst subscriptions on the 



622 195 FEDERAL REPORTER 

same day^ and that he whose subscrlption is by chance flrst numbered may 
obtaln a greater advantage over hlm whoiae number Is last. That advantage 
is undoubtedly In the nature of a prize." 

Afterwards in the opinion this is added: 

"The uncertainty lies in the tlme when he shall recelve it, an uncertalnty 
so great as to vitiate the scheme as fully as would an uncertainty in the 
amount." 

In Equitable Loan Company v. Waring, 117 Ga. 599, 662, 44 S. E. 
320, 346, 347 (62 L. R. A. 93, 97 Am. St. Rep. 177), Judge Cobb, 
delivering the opinion of the majority of the court, says: 

"If the plan had been to pay certifieates In their numerical order, there 
would hâve been the same élément of chance as there is under the plan ae- 
tually pursued, becanse the timeat which the certifieates shall be called would 
be governed in each instance by the order In which the applications reach 
the secretary and numbers are placed upon the certlflcates." 

It is unnecessary to multiply authorities upon this question because 
nearly ail pertinent authority, certainly the great weight of it, is to the 
same effect as the cases referred to. 

We find, therefore, that the éléments of considération and chance 
exist in this scheme. Was there a prize? There is little doubt from 
an examination of this loan contract, taken in connection with the 
charges made in the indictment, that the main feature of this scheme 
was the loan feature. It was the désire to obtain loans on the very 
attractive terms proposed by the défendants which made thèse con- 
tracts so much favored and which induced the purchase of thèse loan 
contracts. There was nothing particularly attractive about the invest- 
ment feature. Anywhere in this country money could be deposited in 
perfectly solvent and reliable savings institutions on equally as good 
and perhaps better terms. The attractive thing, necessarily so, was 
the loan feature. The chance of getting a low number and thereby 
obtaining a loan at an early date was the prize held out in this scheme. 
Anything of value may constitute a prize. That the chance of obtain- 
ing one of thèse loans was considered a valuable thing is clear. Prize 
combined with the other features, chance and considération, which 
hâve been found to exist, make this scheme a lottery. 

In my judgment the indictment states a case for carrying on a lot- 
tery or similar enterprise, in violation of section 213 of the new Crim- 
inal Code. Consequently the demurrer to the indictment must be 
overruled upon ail the grounds stated therein. 
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THE FREDERICKA SOHEPP. 
(District Court, D. Rhode Island. April 5, 1912.) 
No. 1,279. 

1. Shipping (I 16*) — FoRFEiTUEE op Vessel foe False Registbt. 

In case of the forfeiture of a vessel for false registry, under Rev. St. 
Il 4143, 4163, or 41S9 (U. S. Conip. St. 1901, pp. 2S09, 2825, 2836), the for- 
feiture dates from the tiiue of seizure, and not from the date of the illé- 
gal act. 

TEd. Note.— For- other cases, see Shipping, Cent. Dlg. §§ 30-44; Dec 
Dlg. § 16.*] 

2. United States (| 76*) — Liens — Peiobities. 

Where a vessel was seized, forfeited, and sold for false registry after 
she was loaded and was about to sali on a voyage, the fund realized frotn 
the sale is chargeable wlth the payment of such claims as eonstitute 
maritime liens such as for seamens' wages and for supplies and of claims 
of shlppers and passengers for freight and passage money paid for the 
voyage, but claims for money deposlted with the managing owner to pay 
the passage of certain persons on the return voyage are not allowable 
because whether the relation of ship and passenger would ever arlse was 
a macter of such uncertainty that no présent lien arose. 

[Ed. Note.— For other cases, see United States, Cent. Dlg. § 59; Dec. 
Dlg. 5 76.*] 

3. SUBBOGATION (§ 23*)— TvIENS— PRIOEITIES. 

When a vessel is forfeited for false registry one who in her behalf 
had paid the head tax due on alien passengers brought in by her, which 
Is made a lien on the vessel by Immigration Act February 20, 1907, c. 
1134, I 1, 34 Stat. 898 (U. S. Comp. St. Supp. 1911, p. 490), is entltled to 
be subbrogated to such lien and to payment from the proceeds of the 
vpsspI 

[Ed. Note.— For other cases, see Subrogation, Cent. Dlg. §§ 60-66; Dec. 
Dlg. i 23.*] 

4. Maritime Liens (§ 37*) — Pbioeities. 

A purchaser of a part interest In a vessel after she bas beeome liable 
to forfeiture for false registry, but before her seizure, conceding that he 
might under some conditions be entltled to a standing as a llenor, cannot 
be allowed to displace maritime liens on the vessel. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. |§ 58-70; 
Dec. Dig. 8 37.*] 

In Admiralty. Libel by the United States for forfeiture of the 
schooner Fredericka Schepp for false registry. Ilearing on libels of 
intervention against proceeds. 

Walter R. Stiness, for the United States. 

Archibald C. Matteson, for défendant. 

Stephen J. Casey, for certain intervening claîmants. 

BROWN, District Judge. The schooner Fredericka Schepp was 
seized for a false registry as she was about to sail on a voyage for the 
Cape de Verde Islands, and was sold [jursuant to a decree of forfeit- 
ure. The proceeds vvere paid into the registry of the court, and vari- 
ons libels of intervention hâve been filed making claim to said pro- 
ceeds. 

*For other cases see aame topic & i humbeb In Dec. & Am. Diga. 1907 to date, & Hep'r Indexes 
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The illégal act involving forfeiture was committed October 17, 1910, 
the vessel was seized October 10, 1911, and the libel filed October 11, 
1911. 

The libel was in several cdunts, and was based upon sections 4143, 
4163, and 4189, R. S. (U. S. Comp. St. 1901, pp. 2809, 2825, 2836). 

[1] The .first question is from what time the forfeiture takes effect, 
whether from the date of seizure, October 10, 1911, or the date of the 
illégal act, October 17, 1910. 

In United States v. Stowell, 133 U. S. 1, 10 Sup. Ct. 244, 33 L. 
Ed. 555, upon a statute using the words, "shall be forfeited to the 
United States," it was held that the forfeiture took efïect from the 
time of the commission of the offense. Under sections 4143 and 4163 
the forfeiture is in the alternative, either of the vessel or of the value 
thereof. Until élection by the United States between the alternative 
remédies, title to the vessel does not pass to the United States. Un- 
der section 4189 there is no élection, but the language used is, "Such 
vessel," etc., "shall be liable to forfeiture." The question is raised 
whether there is a substantial différence between the two expressions, 
"shall be forfeited," and "shall be liable to forfeiture." Upon this 
question there is direct conflict of authority. 

Judge Lowell in The Mary Céleste, 2 Lowell, 354, Fed. Cas. No. 
9,202, said: 

"I can find no légal distinction between the varions forms of expression by 
vvhlcli a forfeiture without an alternative is expressed." 

The contrary view was taken by Judge Deady in The Kate Héron, 

6 Sawy. 106, Fed. Cas. No. 7,619. Judge Deady said: 

"ïlie substitution of ttie language, 'shall be liable to forfeiture,' for 'shall 
be forfeited,' indicated that it was the Intention of Congress when it en- 
larged this section, so as to niake It applicable to vessels engaged in doiues- 
tic commerce, to change the time when a forfeiture for its violation should 
take place, so that such vessels might be bought and sold without the danger 
of an Innocent purchaser being afïected by the secret taint of a prior, but un- 
iinown, violation of the law." 

He held that a purchaser in good faith may acquire title between 
the date of the illégal act and the seizure by the government, and may 
hold the property against the government. The finding that a change 
in intention was indicated by a change in phraseology is in accordance 
with the views expressed in Crawford v. Burke, 195 U. S- 176, 190, 
25 Sup. Ct. 9, 49 h. Ed. 147. 

No other American cases are cited to me on this point, but the opin- 
ion of Judge Deady, finding a substantial distinction between the two 
expressions, dérives some support from the observation of Lord North 
in James v. Young, 27 Ch. D. 652, 655. In construing a statute con- 
cerning a lease or gale of a mine the expression used was : : 

"Then the said gale shall be liable to be forfeited as and for a breach of 
condition." 

It was contended that, as soon as there was a default, there was 
an absolute forfeiture. The learned judge said: 

"But in the first place, if the Législature had intended that, I think it' 
would hâve said so. Nothing eould hâve been easier than to hâve said, 'It 
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shall be forfeited, and corne to an end.' I say nothing about the construc- 
tion of those words if they bad been there; but when the words are not 
•shall be forfeited.' but 'shall be liable to be forfeited,' It seems to me that 
what was intended was not that there should be an absolute forfeiture, but 
a liability to forfeiture which might or might not be euforced." 

The question is not free from difficulty. On the one hand, if we 
follow the décision in The Kate Héron, there is an opportunity for 
the violator of law to defeat the enforcement of the forfeiture. On 
the other hand, there is the avoidance of the great hardship that an 
innocent purchaser, in good faith, should lose property acquired long 
after a violation of law in which he had no concern and of which he 
was ignorant. There seems no spécial reason for a distinction be- 
tween the time of forfeiture under sections 4143, 4163, and 4189, and 
Judge Deady's view has the possible advantage of reconciling or giv- 
ing uniformity to thèse three sections and making the forfeiture date 
from the time of seizure in each case. 

While forfeiture statutes, like others, are to hâve a reasonable con- 
struction, they are not to receive the harsher of two equally reasonable 
constructions ; and, if the Législature has not definitely expressed it- 
self, it is consistent with fair rules of construction to décide in favor 
of a bona fide purchaser for value. With a confession of doubt I 
décide that the forfeiture dates from the time of seizure. 

[2] As to claims of certain maritime liens, it is immaterial whether 
the forfeiture accrued at the date of the illégal act or at the date of 
seizure. 

In the St. Jago de Cuba, 9 Whcat. 409, 416, 6 L. Ed. 122, it was 
said: 

"In case of wreck or salvage it is unquestionable that forfeiture would be 
superseded ; and we see no ground on which to preclude any other maritime 
claim, fairly and honestly acquired. We concur, then, in the opinion of the 
court below that the fair claims of seamen and subséquent material men are 
not overreached by the previous forfeiture," etc. 

See, also, The J. E. Rumbell, 148 U. S. 1, 9, 13 Sup. Ct. 498, 37 
E. Ed. 345; Moran v. Sturges, 154 U. S. 256, 282, 14 Sup. Ct. 1019, 
38 E. Ed. 981; The Siren, 7 Wall. 152, 158, 159, 19 E. Ed. 129. 

For the L'nited States it is contended that only such maritime claims 
as represent a contribution to the préservation of the vessel or to aid 
the title of the United States should be allowed, and that maritime 
claims for supplies, advances, and services to aid the vessel to pro- 
ceed upon a foreign voyage arising after the date of the illégal acts 
should be disallowed. But this distinction assumes that title passed 
to the United States at the date of the illégal act, and seems inap- 
plicable if title of the United States dates only from seizure. 

The claim of Peter Cruz, mate, for wages from September 5, to 
October 10, 1911, the date of seizure, of Henry C. Greenhalgh, ship 
chandler, of Manuel Court for supplies, are maritime claims for which 
the fund is chargeable. The claim of Helman was too late. 

Stephen J. Casey, Esq., présents the claims of a large number of 

persons who paid in advance, passage money or freight money, for 

the voyage to the Cape de Verde Islands, which was broken up by the 

seizure. I am of the opinion that for freight money paid in advance, 

195 F.— 40 
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on account of cargo received aboard before the seizure, a lien at- 
tached; and that for passage money paid in advance by passengers 
who were ready to sail upon the voyage and were prevented only by 
the seizure there should be a similar Hen. Passage money and f reight 
money stand upon the same footing. To deny a lien to the passenger 
who had paid his passage because he had not crossed the gang plank, 
though ready to do so, does not seem just. The Zenobia, Fed. Cas. 
Nos. 18,208, 18,209; The Main v. Williams, 152 U. S. 122, 131, 14 
Sup. Ct. 486, 38 L. Ed. 381 ; The Moses Taylor, 4 Wall. 427, 18 L. 
Ed. 397. 

Claims are also made for certain sums deposited with James F. 
Silva, managing owner, to pay for bringing to the United States on 
the return voyage certain persons then in the Cape de Verde Islands. 
Thèse payments were by persons who were not themselves passengers, 
and whether the relation of passenger and carrier would ever arise 
in future between the vessel and the persons for whose benefit the 
money was deposited was a matter of such uncertainty that no présent 
lien took effect in their behalf. The claims must be disallowed. 

[3] The claim of Manuel Brito is supported by a New Bedford 
customhouse receipt showing the payment by Brito of the sum of 
$304 on May 26, 1911, for head tax from alien passengers. The act 
of February 20, 1907 (34 Stat. 898), makes this tax a lien on the ves- 
sel. As this lien was discharged by Brito himself, I am of the opin- 
ion that he has a lien therefor. The fact that he received from two 
of the owners a demand note, secured by an agreement never car- 
ried out, to convey to him one-third of the vessel, did not in my opin- 
ion divest this lien. Brito was produced as a witness, and I am of 
the opinion that to infer from his testimony an intention to rely on 
the crédit of owners would be unjust. His lien rests upon his act of 
paying the money at the customhotise. That he had any more definite 
understanding of the situation than that the vessel would be good 
for it I cannot believe. This claim is allowed. 

[4] The claim of James F. Silva, managing owner, to maritime 
liens upon the theory that the forfeiture took effect at the date of 
the violation of law, October 17, 1910, and that consequently the mort- 
gage to him and subséquent bill of sale to him were of no effect, is 
disposed of by what we hâve already said. Silva became managing 
owner and bénéficiai ovvner of one-third of the vessel before the seiz- 
ure. Upon the most favorable view of the facts, he was a bona fide 
purchaser for value of one-third of the vessel, and under the doctrine 
of The Kate Héron might; possibly be entitled to claim as innocent 
owner one-third of the proceeds. But this point need not be consid- 
ered further, since the liens allowed to other interveners attach to 
the entire vessel and éxhaust the fund, thus rendering immaterial a'iy 
question between the United States and Silva. 

If it be assumed that though a part owner Silva might under somc 
conditions be allowed a standing as a lienor, he could not be allowed 
to deprive maritime creditors of their security. Pettit v. The Charles 
Hemje, Fed. Cas. No. 11,047a. The argument that upon équitable 
pfinciples Silva should be restored to the rights of a lienor for ad- 
vances is unsoUnd. There is no évidence that the bill of sale was 
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accepted as further security for a previous loan; on the contrary, 
payment of the debt was acknowledged, and a mortgage to secure 
that loan was discharged of record. Silva became an owner with 
only an owner's rights, and it was through his own activities that a 
large part of the maritime liens attached. 

The daim of Silva is disallowed. The claim of his proctor must 
also be disallowed. There was no fund preserved by him for the ben- 
efit of any the interveners. Upon her seizure the ship was already 
bankrupt through maritime liens. The sale of the vessel for a sum 
msufficient to meet thèse liens effectually disposed of ail rights of an 
innocent owner or of the United States to share in the proceeds. 

A draft decree for distribution may be prepared accordingly. 



Ex parte SHORES, Sheriff. 

(District Court, N. D. lowa, E. D. April 23, 1912.) 

No. 4,146. 

1. Prisons (§ 2*) — Use bt niE United States of State Prisons or Countt 

Jails. 

The several states may refuse to allow the use of their jails and pris- 
ons for the commltiiient of persons convicted in fédéral courts, and, 
where they do so, the United States may not lawfully commit persons to 
such jails. 

[Ed. Note.— For other cases, see Prisons, Cent. Dig. § 3; Dec. Dig. 
§2.*] 

2. Prisons (§ 2*) — Use by the United States of State Prisons ob County 

Jails. 

Under Resolution Cong. Sept. 23, 1789, 1 Stat. 96, and Rev. St. §§ 5536- 
5538 (U. S. Conip. St. 1901, p. 3719), requesting the states to adopt laws 
requiring the keepers of their jails to recelve therein fédéral prisoners, 
and providing for the care of fédéral prisoners, and Code lowa 1897, §§ 
5637, 5676, providing that county jails shall he used as prisons for the 
commitment of fédéral prisoners, the county jails in lowa are jails of the 
United States for the commitment of fédéral prisoners, and, though the 
sheriffs as keepers of such jails are not officers of the United States, 
they are keepers for the United States of fédéral prisoners committed 
to such jails, and are subjeet to punishment for contempt for disobedi- 
ence of orders of commitment. 

[Ed. Note.— For other cases, see Prisons, Cent. Dig. § 3 ; Dec. Dig. § 2.*] 

3. Escape (§ 3*) — Offenses— Pebsons Liable. 

At common law, it was a misdemeanor for a sherlfE having lawful 
charge of a prlsoner to voluntarily or negligently permit him to départ 
from his custody, however short a time the departure might be. 

[Ed. Note. — For other cases, see Escape, Cent. Dig. §§ 2, 4; Dec. Dig. 
§ 3.*] 

4. Escape (§ 3*) — Offenses— Persons Liable. 

A sheriflf in charge of a county jail In lowa who permits a fédéral prls- 
oner legally sentenced to the jail to go at large from time to time vio- 
lâtes Rev. St. § 5409 (U. S. Comp. St. 1901, p. .3658), and Code lowa 1897, 
§ 4891 et se<3., punishing escapes, an "escape" being defined to be the 
voluntarily or negligently perniitting a person lawfully confined in jail 

•For other cases see same topic & i kdmbeb iu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to leare the prison where he la conflned before he is entitled to be released 
therefrom. 

[Ed. Note.— For other cases, see Escape, Cent Dlg. §§ 2, 4; Dec. Dig. 
13.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2460-2463.] 

5. CONTEMPT (I 20*) — DiSOBEDIENCB OJ ORDEB OF COUBT— LIABILITT. 

À sheriff in charge of a county jail In lowa who permits a fédéral prls- 
oner legally sentenced to the jail to go at large from time to time i3 
guilty of contempt of the fédéral court for disregarding the order of com- 
mitment. 

[Ed. Note.— For other cases, see Contempt, Cent Dlg. §§ 58-62; Dec. 
Dig. § 20.*] 

Application to punish F. M. Shores, Sheriff of Blackhawk County, 
lowa, for contempt of court. Défendant adjudged guilty of con- 
tempt. 

F. F. Faville, U. S. Atty., for the United States. 

REED, District Judge. The United States attorney has filed an ap- 
plication supported by affidavits for an order or rule upon F. M. Shores, 
as sheriff of Blackhawk county, this state, and keeper of the common 
jail of that county, to show cause why he should not be punished as for 
contempt in not detaining in said jail a prisoner convicted, sentenced, 
and committed thereto by this court for a violation of a law of the 
United States. The order or rule was granted, and a copy of the ap- 
plication with the accompanying affidavits served upon the sheriff, who 
will be called the défendant, and he has appeared in response thereto. 

The application allèges that one W. W. Fritsche, of Waterloo, Black- 
hawk county, in this District, was convicted by this court upon his 
plea of guilty to an indictment which charged him with having sold 
iiquor to an Indian of the Tama réservation, in violation of section 2139 
of the Revised Statutes of the United States, as amended by Act Jan. 
30, 1897, c. 109, 29 Stat. 506, and adjudged to pay a fine of $100 and 
costs, and be imprisoned in the county jail of Blackhawk county for 
60 days, and until said fine and costs were paid. Under a warrant in 
the usual form the marshal delivered Fritsche to the défendant as 
keeper of said jail ; and the latter was directed to receive and detain 
him therein during the term for which he was sentenced. After so 
receiving him the défendant, instead of confining him in jail as com- 
manded by the warrant, voluntarily and purposely permitted him to go 
from the jail and return thereto at pleasure, so that he was not in 
f act imprisoned as required by the sentence and order of imprisonment. 
The défendant admits in open court that the facts alleged in the appli- 
cation, and shown by the affidavits, are substantially correct, and offers 
as an excuse for his conduct that he had been in office but a short time 
when the prisoner Fritsche was delivered to him, that his predecessor 
in office told him that he, the predecessor, was in the habit of treating 
United States prisoners committed to that jail in the same gênerai way 
that Fritsche was treated by him, the défendant, and that other sheriffs 
and keepers of county jails in this district were in the habit of so treat- 
ing such prisoners when committed to their custody. The Unîted 

*For oUier cases see same toplc & § numb£B In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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States attorney admits that some of the keepers of county jails to 
whose custody United States prisoners hâve been committed pursuant 
to the sentence and order of this court hâve not in the past confined 
them in the jail, but hâve permitted them to go therefrom and return 
at pleasure, as the défendant admits that he did in this instance. Ile 
virges, however, that such conduct is a violation of law, and of the war- 
rant of commitment, and in contempt of the authority of this court and 
asks that it be so adjudged, 

The questions presented require a détermination of the right of the 
United States to the use of the several county jails in this state in 
which to imprison persons convicted and sentenced to imprisonment 
for violations of the laws of Congress, and the duties of the sherifïs as 
keepers of such jails in keeping prisoners committed to such jails by 
the United States courts. The United States do not maintain regular 
places in the several states in which to confine persons sentenced for 
other than penitentiary offenses, but use the state jails for that purpose ; 
and, before they established penitentiaries of their own, used the state 
prisons for the confinement of prisoners convicted in the courts of the 
United States of penitentiary ofïenses. 

[1] The several states may, no doubt, refuse to allow the use of 
their jails and prisons for such purpose; and, should they do so, the 
United States could not lawfully commit persons to such jails, and 
the jailers would not be required to receive them. 

[2] But Congress at its first session, and on September 23, 1789, 
adopted a resolution requesting the Législatures of the several states to 
pass laws, making it the duty of the keepers of their jails to receive and 
safely keep therein under the same penalties as in the case of state 
prisoners ail prisoners committed under the authority of the United 
States until they shall be discharged by due course of the laws thereof, 
the United States, however, to pay for the keeping and support of such 
prisoners as they shall commit to such jails. 1 Stat. 96. On March 
3, 1791, the Congress passed another resolution, which, after referring 
to the resolution of September 23, 1789, provides that, in case any state 
shall not comply with said request (the resolution of September 23, 
1789), the marshal in such state may be authorized to hire a convenient 
place to serve as a temporary jail, and to make ail necessary provision 
for the safe-keeping of prisoners committed under the authority of 
the United States, until permanent provision shall be made by law for 
that purpose. 1 Stat. 225. The last-named resolution is, in substance, 
carried into the resolution of March 3, 1821 (3 Stat. 646), and sections 
5536-5538 of the Revised Statutes of the United States (U. S. Comp. 
St. 1901, p. 3719). 

Pursuant to the resolution of September 23, 1789, above, several of 
the states, among them the state of lowa, authorized by statutes the use 
of their county jails and state prisons in which to imprison persons 
committed thereto by the courts of the United States for violations 
of the laws of Congress. For the earlier of the lowa statutes upon 
the question, see sections 3103, 3116, 3119, Code of lowa 1851; and 
thèse sections are in substance carried into the Code of 1897 as sections 
5637, 5651, and 5676. It is provided by thèse sections that the jails 
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in the several counties in this state shall be in charge of the respective 
sheriffs and used as prisons for the confinement of persons detained in 
or committed thereto by authority of the courts of the United States, 
as well as by those of this state, ail charges and expenses, however, 
for the safe-keeping and maintenance of United States prisoners to 
be paid by the United States. Other sections of the lowa Code provide 
that the sherifï shall by himself, or deputy, perform such duties as may 
be required of him by law, "and he shall receive ail prisoners lawfully 
committed to his custody and keep them by himself, or by his deputy or 
jailer, until discharged by law" ; and his failure to perform any such 
duty is not only an offense under the state law, but is a contempt of 
the court ordering the performance of such duty, for which he may be 
punished accordingly. Code 1897, §§ 499, 501. 

The United States hâve, therefore, by the arrangement with the state 
of lowa, the lawful right to the use of the jails of the several coun- 
ties in this state in which to confine persons convicted of violating the 
laws of Congress; and it is the duty of the sheriflfs of said counties 
as the keepers of such jails to receive and detain therein such prisoners 
until their terms of imprisonment expire, or they are otherwise dis- 
charged from the prison by authority of the United States. The said 
jails, therefore, may be deemed jails of the United States for this pur- 
pose, and the keepers thereof, though not strictly ofiicers of the United 
States, are keepers for the United States of the prisoners committed 
to said jails by the courts of the United States, and are subject to pun- 
ishment for contempt for disobedience or disregard of the warrants 
or orders committing such prisoners to their custody. Randolph v. 
Donaldson, 9 Cranch, 77-86, 3 L. Ed. 662; Servis v. Marsh (C. C.) 
38 Fed. 794; In re Birdsong (D. C.) 39 Fed. 599, 4 L. R. A. 628; Riley 
v. Whittiker, 49 N. H. 145, 6 Am. Rep. 474; State v. Davis, 14 Nev. 
439, 33 Am. Rep. 563. 

[3] At common law it was a misdemeanor for a sheriff or jailer 
having lawful charge of a prisoner to voluntarily or negligently permit 
him to départ from his custody, no matter how short a time the de- 
parture might be. 4 BI. Com. 129-130; Wharton's Cr. Law (9th Ed.) 
§ 1667; Commonwealth v. Barker, 133 Mass. 399. 

[4, 5] An escape is defined to be the voluntarily or negligently per- 
mitting a person lawfully confined in jail to leave the prison where 
he is confined before he is entitled by law to be released therefrom. 
Bouvier's Law Dictionary, title "Escape"; 3 Bl. Com. 415; Wharton's 
Cr. Law (9th Ed.) § 1667. Section 5409 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 3658) provides : 

"Whenever any marshal, deputy marshal, ministerial officer, or other per- 
son, has in his custody any prisoner by vlrtue of process issued by any court 
of the United States, and such marshal, ministerial officer, or other person, 
voluntarily suffers such prisoner to escape, he shall be fined not more than 
two thousand dollars, or Imprisoned for a term not more than two years, 
or both." 

And section 4891 et seq. of 'the lowa Code of 1897 provide that, if 
any sheriff or jailer shall voluntarily suffer or permit any person con- 
victed of a public offense and committed to the jail of which he is 
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the keeper to escape therefrom, he is guilty of a felony and may be 
punished accordingly. 

In cases where a person is committed to prison pursuant to his con- 
viction of a prison offense, the jailer has no discrétion (except in cases 
of emergencies) but to obey the warrant of commitment. He may 
not rightly consult his own convenience, nor that of the prisoner, and 
permit the latter to leave the jail and return thereto at pleasure. Per- 
sons are committed to jail for the purpose of imposing upon them 
the penalties they hâve incurred because of their violations of the 
law; and it is not for the jailer to remit any part of that punishment. 
If sickness or other circumstances should arise which make it proper 
to grant the prisoner some indulgences, the jailer must apply to the 
proper authorities for permission to grant the same. 

In Clap V. Cofran, 10 Mass. 373, one Nutting vvas committed to 
prison upon an exécution for debt, and, as authorized by a statute of 
Massachusetts, gave bond for the liberty of the jailyard during the day- 
time while imprisoned. The jailer, however, permitted him to occupy 
his (the jailer's) apartments frequently during the night, which he had 
no authority to do; and it was held that the jailer had permitted a 
voluntary escape. The jailer attempted to justify his conduct upon 
the ground that it had been the custom or practice of jailers for a long 
time to permit prisoners for debt to occupy during the nighttime the 
apartments occupied by the jailer and his family, and to take his 
meals with them. But the court said : 

"The fact that the jailer had for a long time permitted and indulged his 
prisoners in the privilège of spendiug their evenings in the kitchen lu his 
dwelling dld not excuse the jailer for the escape; that any partial indul- 
gence, depending upon the favor of the jailkeeper, was an abuse of his au- 
thority which could not be justified by Its continuauce for any length of 
time." 

The admitted facts in this case show that this défendant disre- 
garded the duty imposed upon him, both by the law of this state, and 
of the United States, as well as the order of the court committing 
Fritsche to his custody for the offense for which he was convicted. 
For a violation of the law of the state or the United States he is not, 
of course, on trial; but for his disregard of the order of commit- 
ment he is amenable to this court. The government has brought this 
proceeding mainly for the purpose of obtaining a détermination of 
the law upon the subject, and to prevent sheriffs and jailers of the re- 
spective counties in this District from permitting United States pris- 
oners committed to their custody for violations of the laws of Con- 
gress from leaving the jail and returning thereto at their will and pleas- 
ure to attend to their own private matters. Such practice makes the 
sentencing of United States prisoners to the county jails in this Dis- 
trict a mère farce, and it cannot longer be tolerated. 

The défendant says he did not intend to do anything wrong in 
permitting Fritsche to go from the jail and return thereto at his 
pleasure ; in fact, that he did not know that he was violating any duty 
imposed upon him, and assures the court that so far as he is concerned 
the practice will be immediately discontinued. There is no reason to 
doubt the sincerity of his statement. The purpose of the government 
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in bringing the proceeding will be as fully accomplished by imposing 
a small fine only, as it would be by imposing a more severe punish- 
ment; but jailers are warned that they must not disregard the war- 
rants committing United States prisoners to their custody for viola- 
tions of the laws of the United States. The défendant is adjudged 
guilty of contempt and fined in the sum of $10 and the costs of this 
proceeding. Should this fine and this warning not be sufficient to 
stop the practice complained of, jailers who may be brought before 
this court in the future, charged with like contemptuous conduct, will 
upon conviction thereof be dealt with much more severely. 

Upon payment of this fine and costs the défendant will be dis- 
charged. It is ordered accordingly. 



In re CAMELO. 
(District Court, N. D. New York. April 15, 1912.) 

1. Bankeuptcy (§ 426*) — Claims Pbovable— Effect of Dischabqb op Bank- 

BUPT— "FlDUCIABY CAPACITY." 

An agent, who is intrusted by his principal with béer to deliver to 
laborers under the supervision of the agent and to collect the pay there- 
for and pay the money over to the principal, is not acting in a fiduciary 
capacity within Bankruptcy Act July 1, 1898, c. 541, § 17 (4), 30 Stat. 550 
(U. S. Comp. St. 1901, p. 3428), declaring that a diseharge in bankruptcy 
does not affect a debt created by misappropriation while acting in any 
fiduciary capacity, but the claim of the principal based on the failure of 
the agent to turn over money collected is founded on a breach of con- 
tract and is provable within section 63a(4) ; the phrase "fiduciary ca- 
pacity" implying a fiduciary relation existing previously to or inde- 
pendently o( the particular transaction out of which the debt arose, and 
not enibraelng debts arising in commercial dealings between principal 
and agent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 787-807;; 
Dec. Dlg. § 426.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2756-2760;: 
vol. 8, p. 7663.] 

2. Bankbtjptct (§ 426*) — Claims Pbovable— Effect of Dischaege of Bank- 

BUPT— "FlDUCIABY Capacity." 

Where the superiiitendent in charge of laborers purchased béer for 
them from time to time as authorized by them and deducted from their 
wages sufficient to pay the seller of the béer, the fiduciary relation, cre- 
ated, if any, was between the laborers and the superlntendent, and the 
seller could not rely thereon to establish a fiduciary relation between 
himself and the superlntendent, within Bankruptcy Act July 1, 1898, c. 
541, § 17(4), 30 Stat. 550 (U. S. Comp. St. 1901, p. 3428). 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. §§ 7S7-807; 
Dec. Dlg. § 426.*] 

3. Bankruptcy (§ 391*) — Pbovable Claims— Right of Cbeditoe. 

Where a credltor of a bankrupt does not prove his provable claim in 
the bankruptcy court, he may sue thereon in a state court subject to the 
power of the court of bankruptcy to stay proseeution thereof, until the 
question of the bankrupt's discharge has been disposed of, and subject 
to the défense of a discharge if obtained. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 637-655; 
Dec. Dig. § 391.*] 

«For ottier cases see same topic & % numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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t. Bankruptcy (§ 301*)— Actions Ag ainsi Bankkupt in State Court— 
Stay by Ordeb of Bankruptcy Court. 

The court of hankruptcy will stay only the prosecution of actions in 
a State court agalnst the bankrupt where the causes of action are based 
on claims provable in bankruptcy and from wlïicli a discharge in bank- 
ruptcy will be a release. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 63T-655; 
Dec. Dig. § 391.*] 

In the matter of Nicholas Camelo, a bankrupt. Application for an 
order to vacate an order staying the prosecution of a suit in the Su- 
prême Court of the state of New York by Joseph Fayette and another 
as plaintiffs against the bankrupt. Denied. 

D. H. & F. C. Agnew, for the motion. 
Sholes & Norton, opposed. 

RAY, District Judge. November 18, 1911, Nicholas Camelo was 
adjudged a bankrupt. About February 23, 1912, Joseph Fayette and 
Julius Mendelsohn, as plaintiffs, commenced an action against said 
Nicholas Camelo, as défendant, in the Suprême Court of the 
State of New York, alleging; (1) The partnership of the plain- 
tiffs, and that in July, August, and September, 1911, Camelo was the 
'superintendent in charge of the construction of a section of state road 
in the town of Mooers, Clinton county, N. Y., and that he had in 
;his charge a large number of Italian laborers under his supervision. 
'(2) That at such times the sale of and trafficking in intoxicating liq- 
uors in said town was prohibited by law, and that Camelo "entered 
into an agreement with said laborers on or about July 31, 1911, by 
the terms of which défendant (Camelo) was authorized by said labor- 
ers, as their agent, to purchase for them lager béer from time to 
time thereafter, and to deduct from their wages sufficient to pay 
therefor from time to time and to pay said money so deducted from 
their wages in settlement for said lager béer; that said défendant, 
as such agent for said laborers, procured lager béer for them from 
plaintiffs (in said action) at the agreed priée and value of $354.86." 
(3) That said Camelo deducted sufficient money from the wages of 
said Italian laborers to pay for such béer and paid over to the plain- 
tiffs $150 thereof, leaving a balance of $204.85, which he (Camelo) 
neglected and refused to pay over "to plaintiffs, though demand was 
made therefor before the commencement of this action; that de- 
fendant has unlavvfully appropriated and converted said balance to 
his own use." 

The complaint then allèges, evidently referring to the same béer 
transaction: That from and after July 31, 1911, down to and in- 
cluding September 8, 1911, the plaintiffs intrusted to défendant, as 
agent of plaintiffs, and défendant received from plaintiffs as such 
agent, lager béer owned by plaintiffs of the agreed value and reason- 
ably worth the sum of $354.85 to be delivered from time to time to 
the said laborers under Camelo's supervision and charge at Mooers, 
N. Y., and that payment for such béer was to be deducted from time 
to time out of the wages of such laborers, and by Camelo as such 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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agent of plaintiffs forwarded and paid to the plaintiffs as soon as col- 
lected. That défendant collected ail of such money, $354.85, and paid 
over to plaintiffs $150, leaving a balance of $204.85 still past due 
and owing and belonging to the plaintiffs. That on demand the said 
Camelo has neglected and failed and refused to pay over "said bal- 
ance of $204.85, so intrusted to défendant (Camelo), or any part 
thereof, although demanded, and that the said Camelo has unlaw- 
fully, illegally, and wrongfully converted same to his own use." Judg- 
ment is demanded for said sum of $204.85. 

There is no allégation that the béer was converted. The fair in- 
terprétation of the later allégations is that Camelo delivered the béer 
of plaintiffs to the laborers at Mooers in violation of law and col- 
lected the pay from such laborers and then converted the money to 
his own use to the extent of $204,85. If so as agent of the plain- 
tiffs and engaged in selling béer for them in violation of law, Cam- 
elo collected $204.85 for such béer and converted it to his own use. 

The bankrupt says (1) that plaintiffs cannot collect, as the trans- 
action alleged was illégal and the acts donc in violation of law, and 
(2) that, conceding the allégations of the complaint to be true, he was 
not acting in any fiduciary capacity, and that the claim is one prova- 
ble and dischargeable in bankruptcy; one from which a discharge in 
bankruptcy will be a release, and that the prosecution of the action 
should be stayed until the question of discharge is determined. 

The claim of the plaintiffs, as a contract debt due and owing by 
the bankrupt to the said plaintiffs, was duly scheduled, and the said 
plaintiffs hâve had due notice of ail the proceedings in bankruptcy. 
They are therefore parties to the proceedings in bankruptcy. It does 
not appear that they had proved their claim in bankruptcy. 

[1] By subdivision 4 of section 17 of the Bankruptcy Act, "debts 
not affected by a discharge" include those which "were created by 
his fraud (that of the bankrupt), embezzlement, misappropriation or 
défalcation, while acting as an ofScer, or in any fiduciary capacity." 
Clearly Camelo was not acting as an officer. Was he acting in a 
fiduciary capacity? 

It is settled by the Suprême Court of the United States (Crawford 
v. Burke, 195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147) that the 
fraud, embezzlement, or misappropriation must bave been by one 
acting in a fiduciary capacity. Is an agent intrusted by his princi- 
pal with béer to deliver to laborers under his supervision and col- 
lect the pay therefor and pay the money over to such principal act- 
ing in a "fiduciary capacity" within the meaning of the section re- 
ferred to? I think not. 

In Crawford v. Burke, supra, it was held that a commission mer- 
chant and factor who sells for others is not indebted in a fiduciary 
capacity within the bankruptcy act by withholding the money received 
for property received and sold by him, and that the same rule ap- 
plies to a broker carryin^ stocks on a margin and who sells same 
and fails to pay over the proceeds to his principal. See Chapman 
V. Forsyth, 2 How. 202, 11 L. Ed. 236; Neal v. Clark, 95 U. S. 704, 
708, 24 L. Ed. 586; Hennequin v. Clews, 111 U. S. 676, 679, 4 Sup. 
Ct. 576, 28 E. Ed. 565; Noble v. Hammond, 129 U. S. 6':,, 68, 9 
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Sup. Ct. 235, 32 L. Ed. 621 ; Upshur v. Briscoe, 138 U. S. 365, 375, 
11 Sup. Ct. 313, 34 L. Ed. 931. Under the Bankruptcy Act of 1867, 
R. S. 5117, the rule was différent because of the language of that 
act, as is clearly pointed eut in Crawford v. Burke, supra, at page 
189 of 195 U. S., 25 Sup. Ct. 9, 49 L. Ed. 147. But under that 
act the words "fiduciary character" had the same meaning as now. 
Mulock V. Byrnes, 129 N. Y. 23, 25, 29 N. E. 244. In that case it 
was held that a judgment recovered on an indebtedness incurred by 
défendant because of his failure to pay over rents collected by him 
as agent was barred by the discharge in bankruptcy; that such a 
debt is not one incurred while acting in a fiduciary capacity within 
the meaning of the bankruptcy act (U. S. R. S. § 5117). I think 
it not necessary to quote largely from the cases. 

In Palmer v. Hussey, 87 N. Y. 307, affirmed 119 U. S. 96, 7 Sup. 
Ct. 158, 30 L. Ed. 362, the court said: 

" 'It is settled In this court, In supposed accordance with the doctrine of 
the fédéral courts, that the "fiduciary capacity" intended by the Bankrupt 
Act relates to technical trusts, not merely such as the law implies from the 
contract, but actual and expressly constltuted,' citing Hennequin v. Clews. 
And, further, that the évidence and the affldavits in the case under consid- 
ération 'show no other or différent trust or fiduciary relation than such as 
may be sald always to exlst in a case of agency. In every such case there is an 
élément of trust and confidence, so that a breach of duty may be said to be 
a breach of trust ; but the agent is, nevertheless, not a fiduciary within the 
meaning of the Bankrupt Act.' " 

In Bryant v. Kinyon, 6 Am. Bankr. Rep. 237, 127 Mich. 152, 86 
N. W. 531, 53 L. R. A. 801, the court held: 

"The fiduciary relation referred to in section 17 implies one exlsting pre- 
vlously to or independently of the particular transaction out of which the debt 
arises ; and wliere the debt was contracted by the bankrupt under an agree- 
ment with the claimant prier to bankruptcy whereby bankrupt was to sell a 
certain commodity for the claimant and to pay a proportionate amount out 
of the sale at a given price, and it was further provlded that the title to the 
property should remain in the claimant with ail rights of possession until 
the same should be sufllciently paid for, a failure by the bankrupt to remit 
the amount due by him is not a debt created by the bankrupt while acting 
in a fiduciary capacity, and is dischargeable." 

See, also, to the same effect, Knott v. Putnam (D. C.) 6 Am. Bankr. 
Rep. 80, 107 Fed. 907. 

In 5 Cyc. 398, 399, speaking of the act of 1898, as amended, it is 
said: 

"The phrase 'fiduciary capacity' implies a fiduciary relation exlsting pre- 
viously to or independently of the particular transaction out df which the 
debt arose. It does not embrace debts arising in commercial dealings between 
principal and agent or factor for selling goods on commission." 

There are numerous cases holding that agents employed for a par- 
ticular transaction do not occupy a fiduciary capacity. Woodward v. 
Towne, 127 Mass. 41, 34 Am. Rep. 337; Cronan v. Cotting, 104 
Mass. 245, 6 Am. Rep. 232 ; Gibson v. Gorman, 44 N. J. Law, 325. 
The position in such case is quite différent from that of an attorney 
at law engaged generally in the performance of his professional du- 
ties, or that of an executor or an administrator, or a guardian of 
the person and property of a minor or an incompétent person. In 
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ail cases of agency there is trust and confidence reposed, as indeed 
there is in ail sales on crédit ; but the bankruptcy law refers to those 
technical trusts such as grow out of the relation of executor, admin- 
istrator, guardian, trustée, and the like. See opinion in Upshur v. 
Briscoe, 138 U. S. 375, 376, 11 Sup. Ct. 313, 34 h. Ed. 931. 

The question is settled, I think, in Re Adler (C. C. A. 2d Circuit), 
18 Am. Bankr. Rep. 240, 152 Fed. 422, 81 C. C. A. 564, and in 
Ennis V. Stoppan,i (D. C.) 22 Am. Bankr. Rep. 679, 171 Fed. 755. 
See, also, Collier on Bankruptcy (8th Ed.) 328. Tindle v. Birkett, 
183 N. Y. 267, 76 N. E. 25, affirmed 205 U. S. 183, 27 Sup. Ct. 
493, 51 L. Ed. 762, is to the same eiïect. It may be noted that Tin- 
dle V. Birkett overrules Frey v. Torrey, 70 App. Div. 166, 75 N. Y. 
Supp. 40, affirmed 175 N. Y. 501, 67 N. E. 1082, and this is recog- 
nized by the Court of Appeals in Tindle v. Birkett, 183 N. Y. 271, 
76 N. E. 25. 

[2] The first allégations of the complaint make Camelo agent for 
the laborers mentioned, and the breach of trust, so terming it, was 
one of which they alone could complain. The later allégations, how- 
ever, set up an agency between Camelo and the plaintifïs. The ef- 
fèct of the allégations showing the illegality of the transaction need 
not be considered. The question is : Assuming that a cause of ac- 
tion arising before bankruptcy exists, is it one from which a dis- 
charge in bankruptcy would be a release? If so, it is the duty of this 
court to continue the injunction against the further prosecution of 
the action until the question of the bankrupt's discharge is finally de- 
termined, to the end that if the bankrupt is discharged he may plead 
such discharge in bankruptcy in défense of the cause of action set 
up in the complaint referred to. The claim is founded upon and 
grows out of a breach of contract and is clearly provable. Section 
63a(4); Tindle v. Birkett, 205 U. S. 183, 186, 27 Sup. Ct. 493, 51 L. 
Ed. 762. 

[3] The plaintiffs may prove their claim in the bankruptcy court. 
If they do not, when the question of the discharge of the bankrupt 
from his provable debts has been determined, assuming he applies for 
a discharge, the défendant may set up his discharge, if one is granted, 
and it will be a défense to this action. The bankrupt must apply for 
his discharge within 18 months at most, from his adjudication. If 
no application for a discharge is made, the plaintiffs may thereafter 
proceed to judgment. If one is made and a discharge granted, still 
the plaintiffs may then proceed with this action, if they so elect, and 
take their chances of the claims having been discharged. If a cred- 
itor desires to share in distribution, he must corne in and prove his 
claim in the bankruptcy court. If his claim is unliquidated, it may 
be liquidated in such manner as the bankruptcy court directs. If a 
creditor elects not to prove his claim and share in distribution, he may 
bring his action in the state court subject to the power of the court 
of bankruptcy to stay its prosecution until after the question of the 
bankrupt's discharge has been finally disposed of, when the state court 
will dispose of it as the law deniands. 

[4] The court of bankruptcy only stays suits on causes of action 
or alleged causes of action provable in bankruptcy and from which 
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the discharge in bankruptcy will be a release. It is for the reason 
this is such an action that the stay is granted. 

There will be an order enjoining and restraining the plaintiffs, their 
attorneys and agents, from further prosecuting the action referred to 
until the question of the bankrupt's discharge bas been finally deter- 
mined. 



OLD DOMINION COPPER MINING & SMELTING CO. v. LEWISOHN et al. 
(Circuit Court, S. D. New York. Deceniber 1, 1911.) 

COBPORATIONS (§ ."516*) — TRANSACTIONS WITII DlRECTOKS— VALIDIÏY. 

A corporation has no right of action asainst directors wlio sold to it 
ail the outstanding stock of another company at an undiselosed profit, 
though a popular stock subscription was eontemplated, ajid tlioiigh as- 
sociâtes of the directors dld not know of an addltional profit obtained 
by the managers of thelr syndicate. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 1401-1415 ; 
Dec. Dig. § 316.* 

Acquisition by corporation of stock of other corporation, see note, to 
Anglo-Amerlcan Land Mortgage & Ageney Co. v. Lombard, 68 0. O. A. 
120.] 

In Equity. Bill by the Old Dominion Copper Mining & Smelting 
Company against Frederick L,ewisohn and others. Bill dismissed. 
See, also, 179 Fed. 1023. 

Mr. Brandeis and Mr. McClennen, for complainant. 
Mr. Treadwell, for défendants. 

HOUGH, District Judge. The necessary method of reaching judg- 
ment in this litigation is unusual. In most equity cases the facts are 
first ascertained and stated ; and to those facts what seems appropri- 
ate law is applied, after considération of prior décisions, wherein sim- 
ilarity is not always apparent and identity never exists. In this case, 
however, the first duty is to ascertain what there is left to décide, hav- 
ing regard to the history of several allied suits; a history writ very 
large in the reports, and not calculated to encourage any one who 
hopes to look upon the law as a science. 

It has always been admitted that two men, Bigelow of Massachu- 
setts and Lewisohn of New York, formed a plan not later that the 
early part of 1895 to acquire certain mining properties, to associate 
with themselves others who would furnish as much as possible of the 
necessary money, both for purchase and reorganization, and after ac- 
quisition, either to form a new corporation or reorganize an old one in 
such manner that to them as the devisers — if not technically the pro- 
moters of the plan — a considérable portion of the stock of the newly 
formed or' reorganized company would flow, and, further, to do ail 
this while maintaining the market vahie of the securities of the enter- , 
prise at a price that would enable them as stock owners to dispose of 
their own holdings (if desired) at a handsome profit. It is not denied 
that this resuit was either whoUy or partially accomplished, and that 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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some seven years after the formation of a new corporation (this com- 
plainant) for the purposes aforesaid, the control of that company pass- 
ée! out of the hands of Bigelow and Lewisohn and their more intimate 
associâtes, whereupon those who succeeded them in its management 
found, or assert they found, not only that too high a price had been 
paid for the property originally, but that the profit secured by Bigelow 
and Lewisohn especially was, in the judgment of their successors in 
corporate control, illegitimate and illégal. 

Such illegality it was alleged attached to two distinct and separate 
transactions, viz. : (1) The purchase of the corporate property of a 
certain Maryland corporation which at the time of the formation of 
the plan aforesaid owned the mining properties which Bigelow and 
Lewisohn desired to exploit ; and (2) the acquisition of mining claims 
and real estate situate apparently near the properties of the Maryland 
corporation and owned of record by one of the large shareholders in 
that Company, but for the company's benefit. 

It was apparently impossible to obtain service upon Bigelow in 
New York or Lewisohn in Massachusetts, so that for reasons im- 
material to the présent trial (but curiously productive of the labyrinth 
of décisions through which it is necessary to thread one's way) it was 
decided to begin four actions, viz., two against Bigelow in Massachu- 
setts and two against Lewisohn (or his executors) in New York. One 
suit against each défendant claimed relief in respect of the acquisition 
of the corporate property of the Maryland corporation, and the other 
suit against each similarly claimed in respect of the purchase of the 
real estate and mining claims aforesaid. 

Thus in or about 1902 there were four bills in equity promoted, 
eaCh of them stating in exactly the same language the facts upon 
which légal relief was demanded, the only différence between the four 
bills being in the prayers for relief and the names of the défendants. 

The seeds of confusion having been thus sown, a décision (on de- 
murrer) was first rendered in this court, and upon one bill — in Febru- 
ary, 1905 — the facts of the case as derived from the pleader's alléga- 
tions are sufficiently stated in 136 Fed. 915. 

A few months later a décision upon a similar demurrer to an identi- 
cal bill (except that Bigelow was défendant instead of Lewisohn) was 
announced in 188 Mass. 315, 74 N. E. 653, 108 Am. St. Rep. 479. 
Loring, J., gave to the language of the bill the same meaning as did 
Lacombe, J., but declared the law to be wholly différent, not only by 
reason of précédents binding in Massachusetts, but because the previ- 
ous décisions cited had been misunderstood by Judge Lacombe. 188 
Mass. 324 et seq., 74 N. E. 653, 108 Am. St. Rep. 479. 

Thereupon the Massachusetts cases stood for trial, but the defeated 
complainant in New York amended his bill, and, it being again de- 
murred to, brought the demurrer on before Holt, J., in November, 
1905. It was then held (without reported opinion) that the amend- 
ments had not changed the substance of complainant's case, and the 
demurrer was again sustained. From this décision complainant ap- 
pealed, and in 148 Fed. 1020, 79 C. C. A. 534, the Circuit Court of 
Appeals for this circuit considered the matter in the light of the views 
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expressed by Justice Loring, and Wallace, J. (notwithstanding the in- 
timation from Massachusetts that previous décisions had been misun- 
derstood in the lower court) felt "constrained to adhère to the prior 
adjudication of this circuit." 

Thereupon the matter was taken to the Suprême Court of the Uni- 
ted States, where, without putting any new interprétation upon the 
language of the bill, the décision below was affirmed. 210 U. S. 206, 
28 Sup. Ct. 634, 52 L. Ed. 1025. 

This disposed of one only of the New York suits, and the présent 
action, which is to recover in respect of the acquisition by complain- 
ant of the corporate property of the Maryland Company, has awaited 
trial for years. It does not seem to hâve been pressed while the Mas- 
sachusetts suits were pursued to their ultimate. Of them a trial was 
had before Sheldon, J., who decreed for the complainant company and 
against Bigelow, making findings of fact which were adopted nearly 
if not quite in toto by the Suprême Court of the state, and from them 
drawing conclusions of law which were approved of by a majority of 
that court. 203 Mass. 159, 89 N. E. 193. The closeness of the déci- 
sion is indicated by the fact that a majority was only produced by 
Justice Sheldon's voting to affirm his own decree. 

The opinion of Rugg, J., in 203 Mass., 89 N. E., was written after 
the Suprême Court of the United States had spoken, and is a most 
interesting and exhaustive statement of two leading propositions, viz. : 

(1) That the United States Suprême Court was wrong (203 Mass. 
page 196, 89 N. E. 209), and therefore, "with great respect to" its 
décision, the earlier cases in Massachusetts should be adhered to. 

(2) That if not merely a pleading, but the facts shown by the évi- 
dence before Sheldon, J., had been before the national courts, they 
might hâve adhered to their erroneous law and yet reached the same 
conclusion as did a majority of the Massachusetts tribunal. 

This solution of difficulties had been first suggested (so far as the 
reports show) by Pitney, C, in 74 N. J. Eq. 511, 71 Atl. 153. Bige- 
low having been defeated before Sheldon, J., sought to enjoin com- 
plainant (a New Jersey corporation) from further pursuing him. The 
chancellor, in denying his right thus to outflank the courts of Massa- 
chusetts, made the suggestion referred to. The statement is obiter, 
whatever may be thought of its accuracy. 

The only apparent resuit of Bigejow's experiment in New Jersey 
was that the Massachusetts court enjoined him from further similar 
efforts. 203 Mass. 163, 89 N. E. 193. 

Justice Rugg's expansion of the chancellor's suggestion is this : (1) 
The bill did not reveal the fact that the sale of the Maryland Com- 
pany's property to complainant was not "consummated" by delivery 
of deeds until December, 1895, or even later, and before that time 
there were undoubtedly many other shareholders in complainant be- 
sides Bigelow and Lewisohn, their attorneys, employés, and "dum- 
mies." 203 Mass. 196-198, 89 N. E._ 193. (2) The bill did not show 
ihat prior to the formation of complainant Bigelow and Lewisohn held 
out to their syndicate subscribers promises of intention to form a new 
corporation of no more than $2,500,000 capital, wherein they would 
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te shareholders. From this it follows that the actual ofganization of 
a Company with $3,750,000 capital and absorption of the excess stock 
by Bigelow and Lewisohn themselves was a wrong to the corporation 
itself, because the syndicate members who were entitled to become 
shareholders shoujd be treated as shareholders and "entitled to ail 
their rights." 203 Mass. 200, 89 N. E. 211. Such rights existed on 
and before July 11, 1895, the date alleged in the bills as the date of 
purchase. 

Years after its filing the bill in this suit was by leave of court 
amended, so as to avoid stating (totidem verbis at ail events) what 
was distinctly averred in the bill before the Suprême Court of the 
United States, viz., that on or about July 12, 1895, complainant en- 
tered into possession of the property of the Maryland Company (cf., 
section 16 of bill before S. C. U. S., with sections 16 and 17 of 
présent bill), and that it was on or about July 18, 1895^ that Bigelow 
and Lewisohn caused complainant to offer its stock to the public (cf., 
section 15 in both bills). By amendment, also, appropriate allégations 
were inserted setting forth défendants' original promise to the public 
of forming a corporation with a capital of two and a half millions 
only, and their violation thereof, to their own benefit and advantage 
(section 3, présent bill). 

Having made thèse changes in pleading, complainant adduced what 
were asserted at bar to be the same dépositions considered by Shel- 
don, J., and brought on the cause for hearing. 

It is, I think, obvious from the foregoing summary that no more 
is left for décision by a trial court of the United States than this, 
viz. : Do the two propositions above stated, even if well founded 
in fact, give rise to the légal conclusions asserted, and are such légal 
conclusions inconsistent with the décision of Holmes, J., to which this 
court owes not only as "great respect" as do other tribunals, but also 
— what is much more important— absolute obédience ? 

D'efendants deny that even this duty is laid upon me, and assert 
as the starting point of their argument that the judgments from 136 
Fed. to 210 U. S., 28 Sup. Ct., 52 h. Ed., make this litigation res 
adjudicata, and adjudicated in their favor. 

On this point it is not necessary to express an opinion, if décision 
can be otherwise reached, however interesting and important the 
légal query involved. Indeed, such a matter had much better be left 
to the appellate court, for which this hearing is but a rather unim- 
portant préparation. 

If now the facts be considered, that is found which so often — if 
not more often than otherwise — characterizes records of great size 
and litigations prolonged beyond patience. There is no dispute over 
the facts, in so far as facts mean that certain acts were done and 
documents written on certain days and in certain places. It is not, 
•of course, admitted by défendants that the syndicators whose money 
purchased, and the subscribers whose money fortified, the property 
of complainant, were quite as innocent of matters of common knowl- 
edge as some of them would hâve the court believe, but the contest 
over facts narrows to questions of inference, intent, and mental atti- 
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tude. Accordingly, it may be assumed without discussion of évidence 
that the actual deeds f rom Maryland Company to complainant did not 
pass until the winter of 1895-96, and that before that time there were 
many shàreholders in complainant who did not exist as such in the 
preceding July. 

It may also be admitted that Bigelow and Levvisohn did say to the 
subscribers to their syndicate that the Company in contemplation 
would be capitalized at $2,500,000, but there is no évidence that such 
a suggestion was in respect of any person an enforceable légal obliga- 
tion. 

The next inquiry is whether thèse findings of fact absolutely re- 
quire the légal conclusions insisted on by complainant. For answer 
the opinion of Holmes, J., is to searched as the navigator does his 
ehart, and if even any indications of the path are found they must 
be followed. This is especially true in a case of this sort, first, be- 
cause a trial court always makes confusion by attempting to pare 
down or limit the broad outlines of a ruling décision in the same liti- 
gation, and, second, because the results of a decree for complainant 
presently given in this court would, unless overwhelmingly demanded 
by plain différences, merely serve (in ail probability) to injure both 
parties by delaying authoritative final décision. 

It may be well to point out some things not decided by the Suprême 
Court. It has never been said that no cause of action in favor of 
some one existed against défendants by reason of the matters alleged 
in ail the bills. It has only been said that this complainant has re- 
ceived no légal harm by reason of anything hitherto shown. 

What, then, has been shown to the fédéral courts before now? 

The contract of purchase was made and the property delivered on 
July 11 and 12, 1895, when Bigelow, Lewisohn, and some other mem- 
bers of the syndicate held ail the outstanding (not ail the authorized) 
stock. 210 U. S. 212, 28 Sup. Ct. 634, 52 L. Ed. 1025. This is just 
as true as ever, but it is no longer "alleged in terms that the sales 
were consummated" before July 18. Id. Hère is the only new mat- 
ter, and on this peg hangs the whole demand. 

On July 12th and long before September 18th, Bigelow and Lewi- 
sohn had paid for the stock of the Maryland Company with the money 
of themselves and associâtes; they owned it ail; within the same 
times they were also the only shàreholders in complainant; they ac- 
tually transferred possession of what they owned in one right to a 
Company which they similarly owned in another ; they did se by per- 
fectly familiar légal methods, which would hâve made it a plain fraud 
in the Maryland Company to refuse written conveyance, and gave to 
that corporation an enforceable claim against complainant, for which 
one remedy certainly was injunctive relief against parting with the 
agreed amount of stock to any one else. The absence of bills of sale 
and indentures was a mère cloud on title, and no more. 

The final inquiry for me is this : When the ruling décision déclares 
that the "sales were consummated before July 18th" (210 U. S. 212, 
28 Sup. Ct. 636, 52 L. Ed. 1025), does it mean that the substance of 
195 P.— 41 
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the transaction had been accomplished and possession been given, or 
that every détail of the business had been ended? 

It seems to me that the statement of the question is its own an- 
swer, and I certainly leave it to higher courts to nullify a thrice ar- 
gued ruling on so small a différence. 

The second proposition, viz., that the syndicators are entitled to 
shareholders' rights, and since those rights existed when sale made 
(July 1 Ith), that their ignorance of défendants' illegitimate profits 
confers right of suit on the corporation, seems to me entirely dis- 
posed of by Holmes, J. : 

"The syndicate was a party to the scheme to make a profit out of the cor- 
poration. Whether or not there was a subordlnate fraud commltted by Blge- 
loW and Lewisohn on the agreement wlth them, as the petltioner believes, 
is immaterial to the corporation:' 210 U. S. 214, 28 Sup. Ct. 637, 52 L. Ed. 
1025. 

It is the very essence of complainant's contention hère that défend- 
ants sold complainant for $2,000,000 in stock what was worth and 
had cost them not over half as much. 

But every syndicate member was a party to that fraud, if it was 
one. The bill before the Suprême Court plainly averred that défend- 
ants had sinned by getting more than the "two for one," which was 
the very object of the syndicate and syndicators, and the resuit was 
the remark last above quoted. 

Now it is asserted that the same acts give the same relief as pre- 
viously demanded and denied, because, before formation of complain- 
ant, défendants led their f eUow conspirators to believe that they wduld 
refrain from any rate of gain not common to ail. 

The distinction is without différence, and the new allégations and 
évidence immaterial. 

There are many défenses to which no référence is made. Silence 
does not mean that they are unworthy of discussion. It is wished to 
confine this mémorandum to a considération of new points only, in the 
light of the décision beyond which this court cannot go. 

If there be error hère, it is in gràsping the central thought of the 
reasoning. I think it is fôund on page 213 of 210 U. S., on page 
636 of 28 Sup. Ct. (52 h. Ëd. 1025) : 

"The nominal capital of the corporation was the same when the contraqt 
was made and after the public had subscrlbed. Therefore what must be 
meant.(by argument for complainant) is that the corporation got a new right 
from the fact that new men who did not know what it had done had put In 
their money and had become members." 

This is exactly the argument always advanced, successfully in other 
courts, and now pressed so far at bar as to elicit an admission that 
the corporate complainant, could sue as largely as it has done if one 
single man became a small sharéholder before "consummation"' of 
theiniquity agaiilst which the corporation seeks relief. 

Whether this Ije absurd'or not, the gênerai doctrine was repudiated 
by the Suprême Court, and without indulging in unwarranted refine- 
ments of construction, no other resuit can hère be reached but to dis- 
miss the bill, and it is so ordered. 
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In re GILL. 

(District Court, N. D. Georgla. April 17, 1912.) 

No. 3,110. 

Bankrtjptct (§ 100*) — ^Adjudication on Involtjntabt Pétition— Vacation 
— Ghotjnds. 

A bankrupt who expressly agreed that the prayer of the involuntary 
pétition in bankruptcy should be granted, and that a receiver should be 
appolnted, who made no défense to the adjudication in bankruptcy, and 
who filed his schedule In bankruptcy and appeared generally before the 
court In person and by attorney throughout the various stages of the 
proceedings, was not entitled to a vacation of the adjudication by merely 
showing that he was Induced to go into bankruptcy on the idea that the 
bankruptcy proceedings would remain in statu quo and that he would be 
allowed as was done to use property whieh he had used in speeifled work, 
but he must show that fraud was practiced in bringiug about his consent. 
[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 60, 1.31, 141- 
144; Dec. Dlg. § 100.*] 

In the matter of J. C. Gill, a bankrupt. Motion to vacate adjudica- 
tion in bankruptcy denied. 

Jones & Chambers, for petitioning creditors. 
Simmons & Simmons, for bankrupt. 

NEWMAN, District Judge. On January 24, 1912, a pétition in 
involuntary bankruptcy was filed by certain creditors against J. C. 
Gill. On the next day, the 25th, service was acknowledged and con- 
sent given to the prayer of the pétition in the following language, as 
appears by entry on the bankruptcy pétition : 

"Due and légal service of the wlthin pétition is acknowledged, Subpœna 
and ail other and further notice and service waived. I further agrée to the 
granting of the prayers of the wlthin pétition. 

"This january 25th, 1912. [Signed] J. C. Gill." 

The same day the pétition in bankruptcy was filed a pétition for the 
appointment of a receiver to take charge of the assets of the alleged 
bankrupt was filed. On this pétition the following indorsement ap- 
pears : 

"Due and légal service of the withiu pétition acknowledged and I agrée to 
the appointment of a receiver. 

"This January 25th, 1912. [Signed] J. C. Gill." 

On the same date, January 25, 1912, Thomas D. Meador was ap-, 
pointed receiver, and on the next day, the 26th, Mr. Meador declined 
to act as receiver. Then an order was made appointing T. J. Brooke 
receiver, and the following is the language used the rein : 

"And it appearing to the court that ail parties consented, T. J. Brooke, of 
Atlanta, eounty of Fulton, state of Georgla, is hereby appolnted receiver In 
the place of the said Thomas D. Meador," etc. 

Mr. Brooke accepted the appointment as receiver, gave bond, and 
entered upon his duties as such. 

•For other cases see same topic & | humbbe In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 



C44 195 FEDERAL EBPOETER 

It appears, therefore, that everything donc in the case in the be- 
ginning was by consent, so far as the court knew, of every one at 
interest. There was considérable discussipn as to what should be 
donc with a number of mules which the bankrupt had, he desiring to 
keep them at work, and there being some objection to this. It was 
finally arranged, without any serious' objection, to allow the bank- 
rupt, under the supervision of the receiver, to continue to work the 
mules. Everybody connected with the case appeared at varions stages 
of it in référence to this particular matter, and to some other matters 
connected with the estate. Process was regularly issued, returnable 
February 5, 1912; that is, that he must appear and plead or answer 
on Febi'iia,]^ 10, 1912. On' the 12th of February, there being no ap- 
pearance or objection whatever to the adjudication, either by the bank- 
rupt or by any of his creditors or any person interested, the adjudi- 
cation wais regularly entered and the case sent to the référée, and va- 
rions matters hâve been pending and heard by the référée. The 
schedules of the bankrupt, sworn to by him as required by law, were 
regularly filed with the clerk. On March 19, 1912, a creditors' meet- 
ing was held, at which were présent a majority in number and amount 
of the claims of the creditors of the said bankrupt, whereupon T. J. 
Brooke, of Atlanta, county of Fulton, state of Georgia, was unani- 
mously elected trustée. After his élection as trustée, T. J. Brooke 
gave bond, qualified as such trustée, and entered upon the discharge 
of his duties, and said Brooke, as receiver, fîled his report. 

Notwithstanding the foregoing-, on March 28, 1912, application was 
made to vacate the order of adjudication, and an order was made by 
the court for parties at interest to show cause on March 30th. The 
pétition to vacate sets out that the bankrupt has a large amount of 
nominal assets, a considérable part of whicli is claims on railroads in 
process of construction for work done in grading. It has been shown 
in varions proceedings before the court, since the pétition was filed, 
that it is doubtful whether a considérable part of thèse can ever be col- 
lected. From the history.of the case given above it will be seen that 
the bankrupt consented to ail the prayers of the pétition, among which, 
of course, \vere included the prayer that he be declared to be insol- 
vent and to be a bankrupt within the meaning of the bankruptcy law, 
and the commission of the act of bankruptcy. 

It is stated in the pétition to vacate that the bankrupt was persuaded 
to go into bankruptcy upon the idea that, if the bankruptcy proceed- 
ings were institûted, they would remain in statu quo, and the bankrupt 
would be allowed to work certain mules and outfit which he had in 
grading on a railroad near Elberton, Ga. He has been allowed to 
do this, and the resuit has not been at ail satisfactory. By gênerai 
consent he was allowed to work his mules and outfit for some time 
Where he desired, and by gênerai agreement this work was abandoned 
as unprofitable. In view of the bankrupt's express agreement that 
the prayer of the bankruptcy pétition should be granted, his consent 
to the appointment of a receiver, his making no défense whatever to 
the adjudication, his filing his schedules in bankruptcy, and his gên- 
erai appearance before the court, by attorney and in person, through- 
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out tHe various stages of this proceeding so far, it seems to me that it 
will be absolutely necessary that the pétition should be strengthened 
and further facts shown before the court would be justified in granting 
the pétition. Rights hâve been affected, the situation has changed, and 
expansés hâve been incurred, ail because of the consent of the bank- 
rupt to the bankruptcy proceeding and to the receivership. Motion has 
been made tô dismiss the pétition to vacate on the ground that it 
States no facts that would justify the court in vacating the order of 
adjudication. 

Unless the bankrupt can amend his motion to vacate by some addi- 
tional ground, shovi'ing that fraud was practiced upon him in bringing 
about his consent to the bankruptcy proceeding, the appointment of 
receiver, etc., the motion must be dismissed. Remington on Bank-, 
ruptcy, § 429 et seq.; Collier on Bankruptcy, p. 358. If the bank- 
rupt desires to amend this pétition, he will be given sufficient oppor- 
tunity for doing so. 

If not, the pétition must be dismissed. 



In re YOUNG. 

(District Court, W. D. Washington, N. D. Aprll 24, 1912.) 

No. 1,089. 

1. ALIENS (§ 61*) NaTUEALIZATION— KlQIIT TO. 

Under the naturalization law, which authorizes raturai ization only of 
white persons or Africans, or persons of African descent, an alien's rlght 
to citizensliip dépends upon parentage and blood, and not upon nationality 
or status. 

[Ed. Note.— For other cases, see Aliens, Cent Dlg. §§ 119-122; Dec. 
Dig. § 61.*] 

2. Aliens (§ 61*) — Natuealization— "White Person." 

An allen born In Japan, at a place under German dominlon, of a Ger- 
man father, but of a Japanese mother, is not entitled to naturalization as 
a "white person." 

[Ed. Note.— For other cases, see Aliens, Cent Dlg. §§ 119-122; Dec. 
Dlg. § 61.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7446, 7447.] 

Application of Albert Henry Young for naturalization. Applica- 
tion denied. 

A. J. Balliet, E. S. McCord, and R. W. McClelland, for applicant. 
John Speed Smith, Chief Naturalization Examiner, for the United 
States. 

HANFORD, District Judge. [1] This applicant for naturaliza- 
tion has fully complied with ail the requirements of the statutes, as 
an alien petitioner to be admitted as a citizen of the United States; 
but it is the opinion of the court that he is not eligible for the rea- 
son that he is not a white man. By the proof submitted it appears 
that he was borri at a place in Yokohama, Japan, under the dominion 
of the empire of Germany, and that he is a subject of the emperor 

•For other cases gee sam« topic & § numsbb lu Dec. & Am. Diga. 1307 to date, & Rep'r Indexes 
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of Germany. His father is a German, and his mother îs a Japanese 
woman. The naturalization laws enacted by Congress authorize only 
those aliens to become naturalized citizens of the United States who 
are white persons or Af ricans, or of Af rican descent ; hence the 
right to become a naturalized citizen of the United States dépends 
apon parentage and blood, and not upon nationality or status. 

[2] The question whether a person half white may be regarded as 
a white person, within the définition of that terni as used in the nat- 
uraHzation laws, was decided, adversely, by Judge Chatfield in the 
Case of Knight (D. C.) 171 Fed. 299. In principle that case is sim- 
ilar to the case now under considération, and the question to be de- 
cided is identical, and, as I concur in the opinion of Judge Chatfield, 
I am constrained by the law to deny this application. 



HOWARD V. CAREOLU 
(District Court, D. Marylaud. April 19, 1912.) 

1. COUETS (§ 329*) FEDERAL CotTBTS— JUBISDICTION— AMOUNT IN CONTRO- 

VBBSY. 

Where plaintlff's statement of his case shows that he cannot recover 
as miich as the jurlsdictional minimum, the fédéral court must not hear 
the case. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 897; Dec. Dlg. 
i 329.*] 

2. Courts (§ 328*) — Fedebal Jukisdiction— Amount in Contboversy— At- 

toeney's Fées. 

An attomey's fee contracted to be pald by the maker of a note stlpu- 
lating for interest, and costs of collection, including an attorney's fee, 
Is a part of the amount in coptroversy, where the déclaration In an action 
on the note asserts that the principal of the note and the attorney's fee 
is in controVersy, and the court in determining the amount in controversy 
must tàke Into considération the amount of the attorney's fee. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 890-896 ; Dec. 
Dlg. § 328.*] 

3. Courts (§ 329*)^ — Fedebal Jurisdiction— Amount in Controversy— At- 

torney's Fées. 

A déclaration in an action on a Georgia note for $3,000, with an at- 
torney's fee of 10 per cent, if collected by law, which demands judgment 
for $3,300, but wMch does not allège that plaintifC before suit gave any 
notice In writing of his intention to sue, as required by Civ. Code Ga. 
1910, § 4252, States a cause of action within the jurisdiction of a fédéral 
court imder the rule that plalntifC's allégations of value govern in deter- 
mining jurisdiction, except where on the face of the pleading it is not 
legally possible for him to recover the jurlsdictional amount, slnce the 
déclaration merely fails to show afflrmatively that a jurlsdictional 
amount can be recovered. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 897; Dec. Dig. 
§ 329.* 

Jurisdiction of circuit courts as determined by amount in controversy, 
see notes to Auer v. Dombard, 19 C. 0. A. 75 ; Tennent-Stribling Stove 
Co. V. Roper, 36 O. C. A. 459 ; O. J. Lewis Mercantile Co. v. Kelpner, 100 
O. C. A. 28S.1 

•For other cases see same_topic & § mumeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Action by Laura Warren Howard against Margaret A. 
Carroll. Demurrer to déclaration overruled. 
William Pepper Constable and George Winship Taylor, for plaintiff. 
Albert S. J. Owens, for défendant. 

ROSE, District Judge. The promissory note sued on in this case 
was made in Atlanta, Ga. By its terms it is there payable. The de- 
fendant promised 12 months after date to pay $3,000, with interest, 
"with ail costs of collection, including 10 per cent, as attorney's fee 
if collected by law or through an attorney at law." The déclaration 
asserts that there is $3,300 in controversy, viz., the principal of the 
note and a 10 per cent, attorney's fee. The défendant demurs on the 
ground that the déclaration on its face discloses that in légal contem- 
plation the amount in controversy does not exceed $3,000, exclusive 
of interest and costs. 

[ 1 ] Where the plaintiff's statement of his own case shows that he 
cannot in any event recover as much as the jurisdictional minimum, 
the court must not hear the case. Vance v. Vandercook, 170 U. S. 
438, 18 Sup. Ct. 674, 42 U Ed. 1100. 

[2] It has been held that an attorney's fee contracted to be paie" 
by the défendant is not a part of the costs, as the latter word is used 
in the statutes defàning the jurisdiction of the courts of the United 
States. Such a fee constitutes a part of the amount in controversy. 
Rogers v. Riley (C. C.) 80 Fed. 759. Such sum would be a part of 
the damages for nonperformance of the contract. If it is, it must 
in determining what the amount of the controversy is be taken into 
the reckoning. Brown v. Webster, 156 U. S. 328, 15 Sup. Ct. 377, 
39 L. Ed. 440; Continental Casualty Co. v. Spradlin (C. C. A. 4 Cir.) 
170 Fed. 322,95 C. C. A. 112. 

[3] Défendant replies that, conceding so much, nevertheless the 
déclaration does not show that the plaintiff is entitled to recover this 
attorney's fee or any part of it. Section 4252 of Georgia Code of 1910 
déclares that: 

"Obligations to pay attorneys' fées upon any note or other évidence of In- 
debtedness. In addition to the rate of Interest specified therein, are void, and 
no court shall enforce such agreement to pay attorneys' fées unless tbe debtor 
shall fail to pay such debt on or before the return day of the court to which 
suit is brought for the collection of the same; provided, the holder of the 
obligation sued upon, his agent, or attorney notifies the défendant in writing 
ten dàys before suit Is brought of his Intention to bring suit and also the 
term of court to which suit shall be brought." 

The déclaration does not allège that the plaintiff before suit brought 
gave any notice in writing of his intention to sue. The défendant 
contends that, unless such allégation is made, the attorney's fee can- 
not be collected in this case, and it is therefore not a part of the 
amount in controversy therein. He relies on such authorities as 
Saunders on Pleading & Evidence (2d Ed.) 151; 1 Evans' Harris, 3; 
1 Poe's Pleading & Practice, §§565, 566; Renfroe v. Shuman, 94 
Ga. 153, 21 S. E. 375. In Vance v. Vandercook, supra, the déclara- 
tion on its face affirmatively showed that the jurisdictional amount 
could not be recovered. This déclaration merely fails to show af- 
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firi^attvely tïiat such amount can bê recovered.' I think tKat this case 
is ruled by Upton v. McLkûghlin, 105 U. S. 640, 26 L. Ed. 1197; 
Sc3tii»k V. ;Molme, 147U. S., 5,00, 13 Sup. Ct. 416, 37 h. Ed. 255'; 
Smithers v. Smith, 204 U. S. 642, .27 3up. Ct. 297, 51 L.Ed. 656. 
In the last case it is held: 

^^nife îjitilè that the plaintiffi's- iallegationp of value govern! In determinlng 
thejijuï^qiction, exce-çt wfiere nponjthe face of his own pleadings it is not 
lega%„pogsible for àim tp recover the jurisdictionàl amount, controls even 
whérê tpe déclarations shoW thai a pérfect défense might be interposed to a 
sufficiesbt amount of thé claîm td reduCe it bèlow the jurisdictioual amount" 

fUbe demurrer must therefore beioverruled. 



PARKER V. SHERMAN. 
(District. Court, D.Vermont. March 27, 1912.) 

BANKEirPTCT (J 293*)'r*STÎI'i;s BT TbUSTEE>— JUBISDICTION Oï Bankbttptot 

Court. 

Under Bankr. Aet July 1, 1S9S, e. 541, I 23b, 30 Stat. 552 (lî. S. Comp. 
St. 1901, p. 3431), as ainended by Act Juue 25, 1910, c. 412, § 7, 86 Stat. 
840; which ptfovidés thàt suits by trustées shall only be brought in courts 
where the baukrupt might hâve brought or prosecuted them, unless by 
consent of the défendant "except suits for the recovery of property un- 
der * ♦ * section 70, subdivision e," a suit to avpid a transfer of 
property Tinder the latter section, as amended by Act Feb. 5, 1903, c. 
487, I 16, 32 Stat. 800 (U. S. Comp. St. Supp. 1909, p. 1316), whlch gives 
courts of bankruptcy and state courts concurrent jurisdiction thereuuder, 
may be malntained by a trustée in a court of bankruptcy in another state 
against a détendant residing therein without his consent. 

[Éd. Note. — For other cases, see Bankruptcj', Cent. Dig. §§ 411, 417; 
Dec. Dig. § 293.* 

Jurisdiction of fédéral courts in suits relating to b&nkruptcy, see nota 
to Bailey V. Moshér, U C. 0. A. 313.] 

In Equity. Suit by Nathaniel W. Parker, trustée in bankruptcy of 
the estate of Hugh Owens, against D. Clarence Sherman. On mo- 
tion by défendant to dismiss. Overruled, 

S. E. Everts, for trustée. 

T. W. Moloney, for défendant. 

MARTIN, District Judg«. This is a bill in equity. The complain- 
ant is the trustée of the bankrupt estate bf Hugh Owens. Both are 
résidente of Granville, iù the county of Washington, and state of 
New York. The défendant is a résident of Poultney, in the county 
of Rutland; and state of Vermont. 

The complainant avers that the bankrupt transferred a store of 
goods to the défendant to hinder, delay, and defraud the creditors of 
said bankrupt ;. that theidefendant: took possession of said property, 
and was not a bona fide;holder of said property for value, and makes 
other averments whereby, if true, any créditer of the bankrupt might 
avoid said transfer by due process of law. The défendant bas filed 

•Vor other cases see lame topic & S hVUBsb In Dec.'& Am. Digs. 190T to date, & Kep'r Indexas 
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a motion to dismiss, alleging, in substance, that the complainant is 
without authority to institute proceedings in the district of Vermont, 
and that this court is without jurisdiction. It was urged by the 
défendant on hearing that a trustée should hâve been appomted un- 
der ancillary proceedings in the district of Vermont to give this court 
jurisdiction. 

Section 70e of the act of Congress establishing courts of bank- 
ruptcy as amended reads: 

"The trustée mav avoid any transfer by the bankrupt of his property which 
any ereditor of such bankrupt might hâve avoided, and may recover the 
property se transferred, or its vaine, from the person to whom it was trans- 
ferred, unless he was a bona fide holder for value prlor to the date of the 
adjudication. Such properJy may be recovered or its value collected from 
wlioever may hâve recelved it, except a bona flde holder for value. For the 
purpose of such recovery any court of bankruptcy as hereinbefore deâned, 
and any state court which would bave had jurisdiction if bankruptcy had 
not intervened, shall hâve concurrent jurisdiction." 

Section 23, subd. "b," provides: 

"Suits by the trustée shall only be brought or prosecuted in the courts 
where the bankrupt, wbose estate is being adniiuistered by such trustée, 
might hâve brought or prosecuted them if proceedings in bankruptcy had 
not been instituted, unless by consent of the proposed défendant, except suits 
for the recovery of property under section 60, subdivision b, and section 67, 
subdivision e." 

Section 60, subd. "b," provides for the recovery of préférences 
given by the bankrupt. 

Section 67e provides for the recovery of conveyances, transfers, as- 
signments, or incumbrances of the property of the bankrupt, and for 
the purpose of such recovery any court of bankruptcy or any state 
court which would hâve had jurisdiction if bankruptcy had not inter- 
vened shall hâve concurrent jurisdiction. Prior to the amendment of 
June 25, 1910, it was a mooted question whether a proceeding like 
this could prevail, most of the cases on that question holding that 
bankruptcy courts other than that of primary jurisdiction could not 
afford relief for the transfer of property by the bankrupt. 

In the case of Palmer, Trustée, etc., v. Roginsky (D. C.) 23 Am. 
Bankr. Rep. 358, 175 Fed. 883, Judge Hand held, construing the 
amendments of 1903 to sections 70e and 23b, the bankruptcy court 
has no jurisdiction of a suit brought by a trustée in bankruptcy to 
set aside an alleged fraudulent transfer of property by the bankrupt 
where the right of action dépends upon the state law and not upon the 
bankruptcy act without consent of the défendant. He arrives at that 
conclusion by a discussion of the history of the amendment of 1903. 
He States that the Senate changed the proposed amendment of the 
House to section 23b by striking out ail référence to 70e. He cites 
cases both ways on that subject. Ail the cases cited and this déci- 
sion of Judge Hand were prior to Act June 25, 1910, c. 412, § 7, 36 
Stat. 840. Section 23b was amended by that act so as to énlarge 
the jurisdiction of the bankruptcy court to entertain suits under sec- 
tion 70e without the consent of the défendant. That amendment 
reads as follows : 
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"Suits by the trustée shall only be brought or proseciited In the courts 
where the bankrupt, whose estate Is being administered by such trustée, 
mlght ,have brought or prosecuted theiû if proceedings in banlîruptcy had }aot 
been instituted, unless by consent pf the proposed défendant, except suits for 
the recorery of property under section sixty, subdivision b ; section sixty- 
sevén, subdivision e ; and section seventy, subdivision e." 

This amendaient brings into the law what the Senate struck out in 
the amendaient of 1903 and clearly covers the case at bar. 
The motion to dismiss is overruled. 



In re O'GORMAN CO. 

(District Court, D. Rhode Island. Aprll 22, 1912.) 

No. 730. 

Limitation of Actions (§ 47*) — Computation— Acceual dp Action. 

A lease for threç years provided for a percentage of the lessee's gross 
sales, etc., as rent, Instead of a fixed sum, the amount to be determined 
and paid weekiy; the lessee turning ail moneys over to the lessor, who 
agreed to pay the salaries of the lessee's employés and return the balance 
, to the lessee af ter deducting rent aiid payments. Held, that the f aets 
support an action of covénant, under a claim against the lessor, as af- 
fecting the running of limitations. 

[Ed. Note. — For other cases, see timitation of Actions, Cent. Dig. §§ 
254-258; Dec. Dig. § 47.*] 

In thematter of the O'Gorman Company, bankrupt. On pétition 
for review of an order of the référée allowing WiUiam Schloss' claim. 
Affirmed. 

Barney & Lee, for bankrupt. 
, J. Jérôme Hahn, for claimant. 

, BROWN, District Judge. This is a pétition for review of the ref- 
eree's order allowing the claim of William Schloss. 

I fiild rio error in the ref eree's finding as to the merits of the claim, 
bût agrée with his conclusions of fact. 

, The only remaining question is whether the claim is barred by the' 
statute of limitations, and this turns upon whether the f acts were suffi- 
cient to support an action of covénant, or of debt founded on a spe- 
cialty. The lease was for three years, and the reddendum clause is 
as foUows: 

"Yieidlng anà paying therefor during said term as rent therefor tvifelve 
and One-half (123^) per centum of the gross sales for ail work done and goods 
soid by said lessee in said building, the said reut to be paid and settled 
each and every Monday morning during the continuance of this lease; the 
said lessee hèreby agreeing tO sehd ail moneys received by him for sales 
and work done, and also ail charge slips for goods sold or work done by 
him, to the pfflce ofsaid lessor Immediately after each transaction; the said 
lessor to. retain said money, and on each and every Saturday during the 
cohtinuftnce of this lease the said lessee shall turn into said lessor at his 
office à Ust of àll salaries due the clerks and ehiployés hired and employed 

*For other cases see same topic & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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by saîd lessee, and the same shall be paid by said lessor ont of the mon- 
eys received by him from said lessee, and the balan.ce of tlie moneys then 
remalning in the hands of the said iessor, after dedueting the sinns so 
paid for salaries and twelve and one-half (1^%) per cent, upon the gross 
sales due for rent, shall on each and every Monday during the continuance 
of this lease be turned over to said lessee." 

As the lessee covenants to pay as rent, not a fixed sum, but 12% 
per centum of gross sales, etc., the remaining provisions are auxiliary 
covenants, which provide a means for ascertaining the amount of 
rent and also security for its payment. The provision for repayment 
of the balance by the lessor is a necessary complément, and is a dé- 
pendent covenant binding upon the lessor. 

AU of thèse provisions are parts of a gênerai plan for determining 
the amount of rent, for giving security to the lessor, and for paying 
to the lessee the balance. Ail of thèse provisions are dépendent cove- 
nants contained in an instrument under seal. 

The petitioner contends that there is no agreement in the lease on 
the part of the lessor for payment or accounting to the lessee, and 
that the lessee's right is not under a covenant in the lease. I am un- 
able to agrée with this contention. The contract expressly provides 
that the balance "shall on each and every Monday during the contin- 
uance of this lease be turned over to the said lessee." There is an ex- 
press covenant by the lessor. 

It is further contended that there was no right to sue in covenant, 
since the lease was by Thomas A. O'Gorman, and not by the O'Gor- 
man Company. I agrée with the referee's finding of fact that the 
O'Gorman Company was the assignée of O'Gorman, and that the 
covenants in the lease are binding upon the O'Gorman Company by 
virtue of a privity of estate. 

The notice (Exhibit E), signed "O'Gorman Company, Thos. A. 
O'Gorman, Treasurer, Assignée of the Lessor," is in itself persuasive 
évidence that the lease had been duly assigned; and this, together 
with much other évidence, was quite sufficient to justify the referee's 
finding on this point, and to overcome évidence to the contrary. 

It is unnecessary to add anything further to the careful opinion 
of the référée. 

The order of the référée is affirmed. 
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MéILHENNY et al. v. HATHAWAY et al. 
(District Court, B. D. New York. Aprll 18, 1912.) 

Trade-Makks and Teade-Names (§ 60*) — Violation— Injunctiojî. 

A manufacturer of pepper sauce is entitled to eujoin violation of his 
trade-mark by a fraudulent bottling and lalielinç of his geuuine product 
obtained by fraud, as well as a fraudulent bottling of imitation product 
under an imitation label. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 73, 74 ; Dec. Dig. § 60.*] 

In Equity. Suit by Mary E. Mcllhenny and others against Frank 
P. Hathaway and others. On demurrer to the complaint. Decree for 
complainants. 

Strong & Cadwalader (Hugh A. Bayne, of counsel), for complain- 
ants. 

Purdy, Squires & Rowe, for défendants. 

CHATFIEIyD, District Judge. The défendants hâve not appeared 
in support of a demurrer interposed to a complaint alleging violation 
of trade-mark by the attempted sale in this country of certain bottles 
of pepper sauce, bearing a label alleged to be an identical imitation of 
that of the complainants, and showing the complainants' trade-mark 
"Tabasco." 

It appears from the allégations of the complaint that the goods 
were f raudulently bottled and labeled from a quantity in bulk actually 
manufactured by the complainants and taken from them by fraud. 
If thèse goods be not the ones so described, then the contents them- 
selves, as well as the packages, hâve been made in imitation of the 
gehuine product of the complainants. Upon preliminary injunction, 
this court has held that the complainants were entitled to an injunc- 
tion enjoining the sale, removal, or disposai of the goods involved in 
the suit until final hearing, and this established an apparently valid 
prima facie case on the face of the pleadings. Mcllhenny et al. v. 
Hathaway et al., decided December 28, 1905. 

The demurrer calls in question the allégations of the same com- 
plaint upon which the preliminary injunction was granted, and ad- 
mits as well the allégations of that complaint. It would appear that 
this admission covers either cause of action as alleged, namely, that 
the contents are genuine, but are mislabeled without authority, or that 
the entire package is an imitation. 

If the contents are genuine, and are placed before the public in such 
form that a person buying the article would not, if the goods were in 
fair condition, ascertain that he had not secured a product legally sold 
under the complainants' trade-mark, and even if this customer were 
not injured by the use of the particular goods, and might be inclined 
to purchase the genuine article in the future, nevertheless, the invio- 
lability of the product placed upon the market, the réputation of the 
complainants, and the safe protection of the public requires a holding 
that such use of genuine goods is of itself a violation of the rights of 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN EB MEYER <fc BLEULEB 653 

the complaînants to hâve their goods issued only under the genuine 
trade-mark. On the other hand, the possibility of adiiHeration or 
change in putting out what has been referred to as "originally genu- 
ine" goods, and the injury to the owner of the trade-mark, from imita- 
tions which could not be easily traced to the responsible party by, 
légal proof, or would not be easily detected by the public in the ordi- 
nary way, is further reason why the complainants are entitled to pro- 
tection. 

For thèse reasons, both the preliminary injunction seems to hâve 
been proper, and the défendants, by demurring and admitting the com- 
plainants' allégations, hâve placed themselves in a position where, un- 
less their default be excused, they should be prevented from further 
acts of the same character. The complainants may hâve an order 
overruling the demurrer and directing that a decree be entered grant- 
ing judgment absolute, unless the default be opened and proper 
answer be interposed within 10 days. 



In re MEYER & BLEULER. 

(District Court, E. D. Louisiana. April 20, 1912.) 

No. 1,55». 

Bankruptcy (§ 391*) — Liens— Enfoecement. 

The lien of a laudlord on the property on the leased premises îor rent 
for one year from date of Insolvency, unless the lease soouer terminâtes, 
created by Clv. Code La. art. 2705, and Laws La. 1894. Xo. 128, must be 
enforced in bankruptcy on the tenant being ad,ludged a bankrupt, and 
the trustée may not defeat the landlord's lien for rent for one year from 
the flllnj? of the pétition in involuntary banlvi-uptcy by vacating the prem- 
ises and turning over the keys. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 637-655; 
Dec. Dig. § ,391.*] 

In the matter of Meyer & Bleuler, bankrupts. Order of référée 
approving the trustee's account as filed reversed. 

Esmond Phelps, for opponent. 
Charles I. Denechaud, for trustée. 

FOSTER, District Judge. In this matter it appears that Meyer 
& Bleuler were engaged in a mercantile business and rented their 
store from the administrators of the Tulane Education al Fund, on a 
written lease running three years from October 1, 1910, at $125 per 
month. A pétition for involuntary bankruptcy was filed against them 
on May 13, 1911, and su^sequently they were adjudicated bankrupts. 
Prior to the adjudication, a receiver was appointed and continued to 
occupy the premises, as did the trustée after his élection; both con- 
ducting the business as a going concern. The trustée finally vacated 
the store on January 20, 1912, and turned the keys over to the land- 
lord. The rent was ail paid up to the Ist of January, 1912, and the 

•For otlier cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas- 
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trustée allowed the landlord rent for the month of January and placed 
him on his account as a privileged creditor for $125. The landlord 
opposed this account on the hearing before the référée and claimed 
an additional four months' rent as a privileged creditor. The réf- 
érée ruled against this contention and affirmed the account as filed. 

The trustée contends that the landlord is entitled to his lien and 
privilège only for such portion oî time as the premises were actually 
occupied by the bankrupts, the receiver, and the trustée, and that 
vi^hen he vacated the premises and turned the keys over to the land- 
lord, the latter's lien ceased. I cannot agrée with this contention. 
Under the law of Louisiana, the landlord has a privilège on ail the 
property on the leased premises for the term of one year f rom the 
date of insolvency, unless of course the lease terminâtes sooner. Ar- 
ticle 2705, Civil Code; Act 128 of 1894. Thi« lien, being created 
by the statutes of the state, must be enforced in bankruptcy. Martin 
V. Orgain, 174 Fed. 772, 98 C. C. A. 246. 

The trustée might hâve sublet the premises, or sold the right of oc- 
cupancy of same, or abandoned them, as he has done in this case, 
according to which was most bénéficiai to the estate, but he could 
not defeat the landlord's privilège by vacating the store and turning 
over the keys. 

The judgment of the référée, approving the trustee's account as 
filed, will be reversed, and the trustée will be directed to recast his 
account, placing the opponent as a privileged creditor thereon, for the 
full amount of the rent from the Ist of January, 1912, up to the 
13th of May, 1912, at the rate stipulated in the lease. 



Ex parte BAilBAROSSA. 

(District Court, S. D. New Yorlî.) 

Habeas CoBPtTs (§ 23*) — Déportation— Discrétion of Immigbation Officeks. 
Where the Immigration autliorities ordered tlie déportation of an im- 
bécile alien cliild 14 years old, and designated the stepfather to accoin- 
panv the child under Immigration Act (Act March 3, 1891, c. 551, 26 
Stat. 1086 [U. S. Comp. St. 1901, p. 1209]) § 11, and it was then found 
that the alien mother and her other minor eUildren were liable to be- 
come publie charges, the action of the immigration authorlties in order- 
ing the déportation of the mother and other minor children was within 
their discrétion, and the court would not interfère therewith on habeas 
corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 17 ; Dec. 
Dlg. § 23.»] 

Application by Krederico Barbarossa for a writ of habeas corpus 
for the discharge of aliens from custody. Dismissed, and aliens re- 
manded to custody of the Commissioner of Immigration. 

Irving C. Fox, of New York City, N. Y., for appliçant. 
Henry A. Wise and J. Neville Boyle, Asst. U. S. Atty., opposed. 

•For other cases see same topio & § nttmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



6AWTER V. OSTEEHATJS 655 

MAYER, District Judge. An examination of the record in this 
case does not bear out the impression entertained when the matter 
was first presented. The pétition for the writ is made by one Bar- 
barossa, the brother-in-law of the alien Maria Damiani, the wife of 
Benedetto Paolucci. Paolucci, about four months ago, married Maria 
Damiani, who, at the time, was the mother of four children of the 
âges of 9, 12, 14, and 16, respectively. Teresa, one of thèse children, 
and aged 14, was duly certified by the médical oiificers to be an im- 
bécile, and the Board of Spécial Inquiry duly ordered this child 
deported, and the appropriate certificate under section 11 of the Im- 
migration Act was given. No question is raised in regard to the or- 
der afifecting this child. The Board of Spécial Inquiry excluded the 
stepfather, Paolucci, as the alien to accompany the excluded alien 
child under section 11 of the act. The board then found that the 
wife and the remaining stepchildren were persons likely to become 
public charges and excluded them and ordered ail deported. 

An offer was made on behalf of tbe aliens that the 16 year old 
alien, who is a maie, should accompany the imbécile child. 

The only other accompanying aliens in this case who could return 
with the child would be either the stepfather or the mother. If the 
mother had been designated to accompany the child, a situation would 
hâve been presented where the board would hâve had the discrétion 
to décide that the stepchildren might become public charges because 
there was no légal obligation upon the stepfather to support them. 

Upon the record in the case it appears, therefore, that the author- 
ities exercised their discrétion in making the order of déportation, and 
that discrétion cannot and should not be interfered with. 

Writ dismissed, and the aliens remanded to the custody of the Com- 
missioner of Immigration to be dealt with according to law. 



SAWYER V. OSÏERHAUS. 

(District Court, N. D. Califoniia, Second Division. April 19, 1912.) 

No. 15,069. 

TJnited States (§ 127*) — Actions Agaikst. 

One clainiing title to land, nnû denying tliat tlie government bas any 
tltle thereto, may maintain ejectment against one liolding possession as 
commandant of a navy yard of the government, and clainiing no title otli- 
er than in tiis officiai capacity as sucli commandant, and as representing 
the right claimed by the government; for the purpose of a naval station, 
though the government cannot be siied, except by consent of Congress. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 116 ; Dec. 
Dig. § 127.*] 

Action by E. H. Sawyer against Hugo Osterhaus. Motion to dis- 
miss denied. 

M. W. McIntosh and Frank R. Devlin, for plaintifï. 
The Attorney General and Robert T. Devlin, U. S. Atty., for the 
United States. 

•For other cases see same topic & § ntjmbek in Dec. & Am. Digs, 1907 to date, & Rer'r Indexez 
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VAN FLrEET, District Jiidge.. This is an action of ejectment, 
brought by the plaintiff, claimin^ title to a certain portion of. Mare 
Island, Cal., now occupied by the government as a naval station. 

The Attorney General has filed with the court a suggestion setting 
forth that the United States is the real and indispensable party de- 
fendant in interest ; that the défendant sued is the commandant of the 
navy yard, an officer and agent of the government, holding posses- 
sion of the property solely as such agent, and by orders of the Navy 
Department and the government of the United States; that the Unit- 
ed States claims title to the property in question, and is now in pos- 
session of the same by and through such agent; that inasmuch as 
the United States cannot be made a party défendant to an action, 
except by consent of Congress, which has not been granted, the ac- 
tion should be dismissed; and the suggestion is accompanied by a 
motion to that end. 

While the action proceeds against the défendant as an individual 
in his private right, the plaintiff admitted at the hearing of the motion 
that the character of the defendant's possession and the purpose 
thereof are as set forth in the Attorney General's suggestion, and that 
défendant holds possession of the premises in dispute as commandant 
of the Mare Island Navy Yard, and makes no claim thereto other 
than in his officiai capacity as such commandant, and as representing 
the right in said premises claimed by the government of the United 
States for the purpose of a naval station, but denied that the govern- 
ment has any title to the premises. 

I aro of opinion that, notwithstanding the facts set "forth in the 
suggestion, and admitted by the plaintiff, the case is not to be dis- 
tinguished in principle f rom the case of United States v. Lee (the 
Arlington Case) 106 U. S. 196, 1 Sup. Ct. 240, 27 L. Ed. 171, and 
that upon the authority of that case the motion to dismiss must be 
denied. See, also, Tindal v. Wesley, 167 U. S. 204, 17 Sup. Ct. 770, 
42 L. Ed. 137, and International Postal Supply Co. v. Bruce, 194 
U. S. 601, 24 Sup. Ct. 820, 48 L. Ed. 1134. 

The motion to dismiss is accordingly denied. 



tJNITED STATES V. 11,150 POXJNDS OF BUTTEE 65Ï 

UNITED STATES v. BLEVEN THOUSAND ONE HUNDRED AND FIFTY 

POUNDS OF BUTTER (MILTON DAIRX CO., Claimant). 

(Circuit Court of Appeals, Eighth Circuit April 17, 1012.) 

No. 3,679. 

(ByllaMs hy the Court.) 

1. INTERNAL REVENUE (§ 16*)— STATOTOBT PBOVISIONS— "ADUMEKATED BUT- 

TElt." , , 

The intention of Congress in enacting and the true construction or the 
clause "any butter in the manufacture or manipulation of which any 
process or materlal is used with intent or effect of causing the absorption 
of abnormul quantifies of water, milk or cream," in Act of May 9, 1902, 
c. 784, § 4, 32 Stat. 194, 195 (U. S. Comp. St. Supp. 1911, p. 969), is to 
briug butter containing an abnormal quantity of water, milk, or cream 
Into the class of adulterated butter and to subject it to forfeiture, and 
its manufacturer to the fines and penalties denounced for a violation of 
the régulations therein concerning adulterated butter when, and when 
only, some process or materlal is used in its manufacture or manipula- 
tion, with the intent or effect of introducing into the butter, by absorp- 
tion, an abnormal quantity of water, milk, or cream. 

The présence In butter of an abnormal quantity of moisture does not 
make it "adulterated butter" under thls act. 

[Ed. Note.— For other cases, see Internai Revenue, Dec, Dig. § 16.* 
For other définitions, see Words and Phrases, vol. 1, pp. 210-212.] 

2. INTEBNAL REVENUE (§ 16*) FOBFEITUBES — PBOCEEDINQS EVIDENCE — 

"Aduliebated Butteb." 

Proof of the présence of an abnormal quantity of moisture in butter 
and of a removal of the butter without a compllance with the régulations 
concerning the taxing and branding of "adulterated butter" is insufficient 
to bring such butter within the class of adulterated butter or to sustain 
its forfeiture as such. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 16.*] 

3. Internal Revenue (§ 16*) — Régulations — Constbuction — "Adultebated 

BUITEB." 

The true construction of the régulation of the Secretary of the Treas- 
ury, to the effect that butter haviug 16 per cent, or more of moisture con- 
tains an abnormal quantity and is classed as adulterated butter under 
the clause of the act quoted above, is that it merely deflnes and fixes the 
measure of an abnormal quantity of moisture in the butter under this 
clause. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. $ 16.*] 

4. Inteknal Revenue (§ 16*)— Régulations — Validity. 

The régulation so coustrued is void because, whlle the Secretary and 
his subordinates had authority to investigate each case and to décide, for 
administration purposes in the light of the facts and circumstances of 
tbe particulur case, whether or not the butter involved therein was adul- 
terated butter and taxable as such, they had neither express nor implied 
authority by a gênerai régulation to give an authoritative and final déf- 
inition of the tenus, or such a construction of the statute, whîch should 
govern ail future casés. 

[Ed. Note.— For other cases, see Internai Revenue, Dec. Dig. | 16.*] 

5. Internal Revenue (i 16*) — Régulations— Validity. 

If, on the other hand, the correct interprétation of thls régulation Is, 
as counsel for the government claims, that it makes ail butter which con- 
tains 16 per cent, or more, or an abnormal quantity, of moisture "adul- 
terated butter," whether the abnormal quantity was introduced into th& 
butter by the use of some process or materlal with intent or effect of 
causing it to be absorbed by the butter or not, then the rule is unau- 

*For otber cases see same topic & S NUMBSB In Dec. & Am. Diga. 1907 to date, & Rep'r Indes*» 
195 F.— 42 
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thorized and voW, because It has the effect to subject classés of property 

to forfelture, and classes of persons to ânes and penalties, tbat are ez- 

cluded therefrom by the plaîn terms of the law. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dlg. § 16.* 
What constltutes a violation of pure food régulations, see note to Brina 

T. United States, 105 C. C. A. 559.] 

0. CONSTITUTIONAL LAW (§| 62, 77*) AUTHOBITT Or EXECOTIVE OFFICERS. 

Implled authorlty in an executive offlcer or department to repeal, ei- 
tend, or modify an act of Congress may not be Inferred from législative 
authority to enforce it. 

And a régulation of such an oflScer, or department, made under légis- 
lative authority to make rules to enforce an act of Congress which has 
the efCect to subject classes of property to forfeiture, and classes of per- 
sons to fines and penalties under the act, that are excluded therefrom 
by the terms of the statute, Is unauthorlzed and void. 

[Ed. Note. — For other cases, see Oonstitutional Law, Cent. Dlg. §§ 94- 
102, 141 ; Dec. Dlg. §§ 62, 77.*] 

7. CoNSTiTUTiONAL Law (|§ 70, 77*) — Dbpabtments of Govbbnment — Execu- 
tive Power. 

The définition of offenses, the classification of offenders, and the pre- 
scription of the punishment they shall sufler, are législative and not ex- 
ecutive functiong. 

Violations of régulations of an executive offlcer, which are not In them- 
selves violations of any législative act or common law, are not criniinal, 
In the absence of a prevlous législative act prescrlbing a punishment 
therefor, and neither forfeltures, fines,' nor penalties may be prescribed, 
Imposed, or Infllcted therefor, either by executive ofllcers, or by courts. 

[Ed. Note.— For other cases, see Oonstitutional Law, Cent Dig. §§ 129- 
132,137,141; Dec. Dig. || 70, 77.*] 

In Error to the District Court of the United States for the District 
of Minnesota. 

Information by United States of America to forfeit Eleven Thou- 
sand One Hundred and Fifty Pounds of Butter claimed by the Milton 
Dairy Company. From a judgment of dismissal (188 Fed. 157), the 
prosecution brings error. Affirmed, 

Charles C. Houpt, U. S. Atty. 

W. H. Lightner (Lightner & Young, on the brief), for défendant 
in error. 
Before SANBORN, ADAMS, and CARLAND, Circuit Judgés. 

SANBORN, Circuit Judge. This writ of error questions a judg- 
rriènt of dismissal bf a biU of information filed by the United States 
to forfeit 11,150 pounds of butter claimed by the Milton D'airy Com- 
pany, a corporation. There was a trial by a jury, and at the close of 
the évidence the court dismissed the suit on the grounds that the évi- 
dence f ailed to sustain, the libelant's cause of action and that a certain 
régulation of the Secretâry of the Treasury was unauthorized under 
the law. ' 

[ 1 ] Was there any substantial évidence to sustain a verdict for 
the libelant if the régulation challenged had been duly authorized? 
The Act of Congress approved May 9, 1902, 32 Stat. c. 784, § 4, pp. 
194, 195, defines butter to mean "thé; food product usually known as 
butter and which is made exclusively from milk or cream, or both, 

*For otber cases 8e« same topic £ § number In Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexe» 
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with or without common sait, and with or without additional color- 
ing matter." Act August 2, 1886, 24 Stat. c. 840, § 1, p. 209 (U. S. 
Comp. St. 1901, p. 2228). It then déclares that: 

"Adulterated butter Is hereby deflned to mean a grade of butter produced 
by mixing, reworking, rechurning in milk or cream, reflnlng, or in auy way 
producing a uiiiform, purified or improved product from différent lots or 
parcels of melted or unmelted butter, or butter fat, in which any acid, alkali, 
Chemical or any substance whatever is introduced or used, for the purpose 
or with the effect of deodorizing, or removing therefrom, rancidity, or any 
butter or butter fat with which there is mixed any substance foreign to but- 
ter, as herein deflned, with intent or etfect of cheapening in cost the product, 
or any butter in the manufacture or manipulation of which any process or 
material is used, with intent or efCeet of causing the absorption of abnormal 
quantifies of water, milk, or cream." 

And it imposes a spécial tax on such butter and on the business of 
making it, requires it to be stamped and branded, and prescribes dras- 
tic penalties, one of which is the forfeiture of the product, for the 
failure of the manufacturer to pay thèse taxes, and for removing the 
butter, or causing it to be removed, without paying the taxes upon 
it and stamping and branding it. 

The charge in the libel against this butter was "that in the manu- 
facture and manipulation of said butter the process adopted by the 
said Milton Dairy Company, the manufacturer thereof, had the ef- 
fect of causing the absorption and incorporation therein of an ab- 
normal quantity of water, that is to say, that the moisture content of 
said butter was then and there in excess of 16 per cent., contrary to 
said act of Congress and the rules and régulations of the Secretary 
of the Treasury, made and promulgated pursuant to the said act".; 
that the manufacturer had not paid the spécial taxes upon it as adul- 
terated butter and was removing it without stamping it or branding 
it as such. The answer was a déniai that any process or material 
had been used in the manufacture or manipulation of this butter with 
the intent or effect of causing the incorporation or absorption by it 
of an abnormal quantity of water, milk, or cream, and an averment 
that it had been made without the use of any such process and that 
it was not subject to the taxes and régulations imposed upon adul- 
terated butter. The régulation of the Commissioner of Internai Reve- 
nue approved by the Secretary of the Treasury, upon which the libel- 
ant relies in this case, was made soon after the passage of the act 
of 1902, and it reads in this way : 

"The définition of adulterated butter as contained In the Act of May 9, 
1902, embraces butter in the manufacture of which any process or material 
is used whereby the product is made to 'eontaln abnormal quantifies of water, 
milk or cream,' but the normal content of moisture permissible is not fixed by 
the act. This being the case it becomes necessary to adopt a standard for 
moisture In butter which shall in effect represent the normal quantity. It is 
therefore held that butter havlng 16 per cent, or more of moisture contains 
an abnormal quantity and is classed as adulterated butter." 

[2] In this State of the law and the régulation the libelant intro- 
duced évidence tending to prove that the butter hère in controversy 
contained more than 16 per cent, of moisture and rested. It presented 
no évidence that any process or material was used in the manufac- 
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ture or manipulation of the butter with the intent or effect of cau9« 
ing the absorption thereby of abnormal quantities of water, milk, or 
cream. Was this proof sufHcient to charge the butter with the spé- 
cial taxes as adulterated butter and the manufacturer with the drastic 
penalties denounced for the failure to pay it? 

The customary and lawful process of making butter from milk or 
cream, or both, was, when the act of 1902 was passed, and has ever 
since been, a process of élimination of some, but not ail, of the mois- 
ture from the milk, cream, and butter. The milk and cream from 
which moisture is expelled in order to produce butter is a liquid be- 
fore the process is applied. When the butter commences to appear 
in the course of its manufacture, it contains much more than 16 per 
cent, of moisture, and, when the lawful process has been completed, 
it is common knowledge that much of the butter produced thereby still 
contains a larger moisture content than 16 per cent. But butter pro- 
duced by this simple process of the élimination of moisture which re- 
tains more than 16 per cent, of its original water, milk, or cream, is 
not butter which has been caused to absorb an abnormal quantity of 
those substances by any process or material used in its manufacture 
or manipulation, and hence it is not adulterated butter under the act 
of Congress. Such butter has neither been made to absorb, nor has 
it absorbed, any water, milk, or cream. The moisture in it was in 
the milk and cream of which it was made, and an amount of it suffi- 
cient to constitute more than 16 per cent, of the butter still remains 
in the latter, not because this butter has been made to absorb it by 
any process or material, but because the customary and lawful pro- 
cess of expulsion of moisture from the milk and cream has not been 
sufiîciently effective to drive out more of the moisture. Thèse facts 
are patent and in the administration of the law and of the régulation 
they hâve forced themselves upon the récognition of the Commis- 
sioner and hâve conditioned his action. Thus on June 6, 1906, he 
ruled : 

"It is well understood that butter produced on a farm Is often loaded with 
water, but It will be seen by références to the régulations thèse small indlvid- 
ual lots are not talîen into account in connection with the taxing question, 
but when thèse are gathered up and manufactured or manipula ted so that 
they lose their Identity as a farmer's product, they enter the sphère where 
surveillance of the law becomes operative." 9 Treasury Décisions, Internai 
Revenue, 60. 

And on May 25, 1911, he ruled that although the butter of farm- 
ers, who make small quantities of it and sell their surplus above fam- 
ily requirements, contains more than 16 per cent, of moisture, yet 
it is not taxable as adulterated butter, either in their hands or in 
the hands of nierchants or dealers who receive and dispose. of it in 
its original iorm. 2Ô Treasury Décisions, Internai Revenue, 104. 

Let us now return to the question, bearing in mind the fact that 
the customary and lawful process of the manufacture of butter is 
a process of élimination of moisture from milk and cream, and that 
af ter the use of that process an abnormal quantity of the original 
moisture, niore than 16 per cent, of -the content of the butter, which 
has not been absorbed, or caused to be absorbed, by the butter by any 
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process or material used in its manufacture or manipulation, often 
still inheres and remains in the product. 

The members of Congress who passed the act of 1902 were fa- 
miliar with this common process of niaking butter. They knevv that 
it was a process of eUmination of moisture from the milk and cream, 
and they did not enact that an abnormal quantity of water, milk, or 
cream, remaining in the butter made by that process, caused that but- 
ter to be adulterated butter. On the other hand, they enacted the con- 
trary, for the déclaration by them of those things which did make but- 
ter adulterated by the familiar rule excluded ail others. They enacted 
(1) that the introduction or use of an acid, alkali, or other substance 
in butter, or its use in the manufacture thereof in certain ways, for 
the purpose of deodorizing or removing rancidity from the butter, (2) 
the introduction into butter of a substance foreign to it with the in- 
tent or effect of cheapening the cost of the product, and (3) the in- 
troduction of abnormal quantifies of water, milk, or cream, into but- 
ter by the use of any process or material with the intent or effect of 
causing the absorption by the butter of such abnormal quantities of 
water, milk, or cream, and nothing else, made butter adulterated. They 
enacted in each case that it was the introduction into the butter of 
some foreign substance, not the existence in the butter in any quan- 
tity of one of its natural and inhérent constituents, that caused the 
butter to be adulterated. Now take the butter in question. An ab- 
normal quantity, more than 16 per cent, of moisture, may hâve been 
in it and yet never hâve been absorbed by it. That amount of mois- 
ture may hâve been a part of the original and inhérent moisture in 
the milk or cream from which the butter was made and which had 
never been eliminated from it. That amount of moisture may hâve 
been absorbed by the butter without the use in its manufacture or 
manipulation of any process or material with the intent or effect of 
causing the présence of that quantity of moisture in the butter. 
Therefore, tested by the maxim noscitur a sociis, for the clauses in 
pari materia specify the introduction of foreign substances into the 
butter ; by the rule that ail the words of a statute must hâve effect, 
for if the mère présence of an abnormal quantity of moisture in the 
butter makes it adulterated butter the words of the clause, "any but- 
ter in the manufacture or manipulation of zvhich any process or ma- 
terial is used znith intent or effect of causing the absorption of ab- 
normal quantities of water, milk or cream," which are hère italicized, 
lose ail their effect, are practically expunged and the word "contain- 
ing" is enacted in their place, so that the clause reads, "any butter 
containing abnormal quantities of water, milk or cream" ; by the rule 
that every statute should hâve a rational, sensible construction; by 
the rule that a pénal statute may not be extended to include classes 
not clearly within its terms ; or by anj' other applicable rule of inter- 
prétation — there is no escape from the conclusion that the intention 
of the Congress and the légal effect of the plain words it used in the 
clause under considération were to bring butter containing an abnor- 
mal quantity of moisture into the class of adulterated butter when, 
and when only, some process or material had been used in its man- 
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ufacture or manipulation with the intent or efïect of introducing into 
the butter, by absorption, abnormal quantities of water, milk, or 
cream. Hence the burden was upon the libelant in this case to prove : 
(1) That such a process or such material was used in the manufacture 
or manipulation of the butter hère in controversy; and (2) that it 
was used with the intent or the efifect of causing the butter to absorb 
abnormal quantities of water, milk, or cream. The libelant produced 
no évidence to support thèse propositions, which it alleged in its plead- 
ing as the basis of its cause of action. The fact that the butter con- 
tained more than 16 per cent., or an abnormal quantity of moisture, 
was insufficient to sustain either of them. 

[3] The régulation of the Secretary in no way relieved the govern- 
ment of the necessity of proving thèse allégations. The plain pur- 
pose and only efïect of that régulation was merely to define and fix 
the measure of an abnormal quantity of moisture in butter under the 
statute at 16 per cent, or more of the product. It was not the pur- 
pose of the, Secretary, and it could not hâve been the effect of his rég- 
ulation, tprepeal or amend the portion of the clause in section 4 
of the act of 1902, italicized in the last quotation, to enact the word 
"containing" in its place and thereby to add other classes of butter 
to those denounced as adulterated butter by the law, and other classes 
of manufacturers to those subject by the act of Congress to its dras- 
tic penalties. United States v. Wiltberger, S Wheat. 76, 96, 5 L. Ed. 
37; United States v. Ninety-Nine Diamonds, 72 C. C. A. 9, 12, 13, 
139 Fed. 961, 964, 965, 2 h. R. A. (N. S.) 185 ; St. Louis Merchants' 
Bridge Terminal Ry. Co. v. United States, 188 Fed. 191, 193, 110 
C. C. A. 63. The resuit is that the évidence in this case was insuffi- 
cient to warrant a verdict for the government, and for that reason 
there was no error in the dismissal of the suit. 

[5] Had the Secretary of the Treasury lawful authority to make 
the régulation? If the true construction of this régulation is, as we 
believe, simply to define the term "abnormal quantity" and to fix defi- 
nitely at 16 per cent, or more the amount of moisture in butter req- 
uisite to constitute an abnormal quantity thereof, this question is 
perhaps immaterial in this case, because, if that be the true interpréta- 
tion, as we hâve seen, there was no substantial évidence that the but- 
ter was adulterated, or that its manufacturer violated the law, and 
hence there was no error in the judgment below. But in addition to 
fixijig the measure of an abnormal quantity of moisture, the régula- 
tion déclares that butter having 16 per cent, or more of moisture "is 
classed as adulterated butter," and counsel for the défendant ear- 
nestly contends that the true construction of the régulation is that it 
makes ail butter containing 16 per cent, or more of moisture "adul- 
terated butter," subjects it to forfeiture and its manufacturer to the 
fines and penalties denounced by the statute, where it is not stamped 
and branded and taxes are not paid on account of it as such, whether 
this quantity of moisture was introduced into it in its manufacture or 
manipulation by any process or material used with the intent or effect 
of causing that resuit or not. If this be the correct interprétation of 
the régulation, its légal effect is to modify radically the act of Con- 
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gress and to bring under its pénal provisions property and persons 
expressly excluded therefrom by its terms, and we inquire by what 
authority the Secretary may thus create and punish crimes. The an- 
swer is, by no express authority, but by the implied power conferred 
upon him by the Revised Statutes, § 161 (U. S. Comp. St. 1901, p. 
80), "to prescribe régulations not inconsistent with law, for the gov- 
ernment of his department"; by section 251 (page 138), to make and 
issue "rules and régulations, not inconsistent with law, to be used 
under and in the exécution and enforcement of the varions provi- 
sions of the internai revenue laws"; by section 3447 (page 2277), 
to make "ail such régulations, not otherwise provided for, as may 
hâve become necessary by reason of any altération of law in rela- 
tion to internai revenue" ; by sections 14 and 20 of the Oleomargarine 
Act of August 2, 1886, 24 Stat, 212, which by section 4 of the act 
of 1902 are made applicable to manufacturers of adulterated butter 
"to the extent necessary to enforce the marking, branding, identifica- 
tion and régulation of the exportation and importation of adulterated 
butter," and which provided that the Commissioner of Internai Rev- 
enue (section 14) may "décide what substances, extracts, mixtures or 
compounds, which may be submitted for his inspection in contested 
cases, are to be taxed under this act, and his décisions in matters of 
taxation under this act shall be final," subject to an appeal provided 
later in the section, and that (section 20) he may make "ail needful 
régulations for carrying into effect this act" ; and by section 4 of the 
act of 1902, which provides that every manufacturer of adulterated 
butter shall "conduct his business under such surveillance of officers 
and agents as the Commissioner of Internai Revenue, with the ap- 
proval of the Secretary of the Treasury, may by régulation require." 
But there is nothing in any or ail of thèse provisions of thèse acts 
of Congress which either expressly, or by implication, goes farther 
than to grant the power to the Secretary, or the Commissioner, to 
enforce by régulations, "not inconsistent with law," as thèse statutes 
repeatedly déclare, thèse acts of Congress according to their expressed 
terms ; nothing f rom which authority to the Secretary, or to the sub- 
ordinate officers of his department, to repeal, amend, modify, or ex- 
tend any of the provisions of the act of 1902, much less those pénal 
provisions which specify the classes of persons liable to fines and the 
classes of property liable to forfeiture thereunder. 

[6] Implied authority in an executive officer or department to re- 
peal, extend, or modify an act of Congress may not be lawfuUy in- 
ferred from authority to enforce it, and a régulation of the Secretary 
of the Treasury, or any other executive officer, made under législa- 
tive authority to make rules to enforce an act of Congress, which has 
the effect to subject classes of property to forfeiture and classes of 
persons to fines and penalties under the act, that are excluded there- 
from by the terms of the law, is unauthorized and void. United 
States V. Two Hundred Barrels of Whisky, 95 U. S. 571, 576, 24 
L. Ed. 491 ; United States v. Eaton, 144 U. S. 677, 688, 12 Sup. 
Ct. 764, 36 L. Ed. 591 ; Williamson v. United States, 207 U. S. 425, 
462, 28 Sup. Ct. 163, 52 L. Ed. 278; United States v. Grimaud, 220 
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U. S. 506, 519, 522, 31,Sup. Ct. 480, 55 L. Ed. 563; St. Louis Mer- 
chants' Bridge Terminal Ry. Co. v. United States, 188 Fed. 191. 195, 
110 G. C. A. 63; United States v. Keitel (D. C.) 157 Fed. 396, 401; 
United States v. Three Barrels of Whisky (C. C.) 77 Fed. 963, 964; 
United States v. Manion (D. C.) 44 Fed. 800, 801; United States v. 
Hoover (D. C.) 133 Fed. 950; United States v. One Package of Dis- 
tilled Spirits (D. C.) 88 Fed. 856. 

Moreover, the butter hère in question may net be forfeited for a 
violation of this régulation, because no penalty for such a violation 
has been prescribed by any législative act. Doubtiess Congress might 
hâve enacted that the violation of certain rules and régulations of 
the Secretary, not inconsistent with law, which it authorized him to 
make, should subject property to forfeiture and persons to fines and 
imprisonment. But it has failed to déclare that the violation of this 
régulation, or of any régulation of its nature, should hâve that effect. 
An offense which niay be the subject of criminal procédure must be 
an act committed or omitted "in violation of public law, either for- 
bidding or commanding it." 4 Blackstone's Comm. 5. A pénal statute 
which créâtes and denounces a new offense, and the act under consid- 
ération is such a statute, may not be lawfully extended by either ex- 
ecutive or judicial construction to classes beyond its terms. Men must 
not be punished unless they fall clearly within the class of persons 
specified as punishable by such a law. 

[7] The définition of offenses, the classification of offenders, and 
the prescription of the punishment they shall suffer, are législative, 
and neither executive nor judicial, functions. And for feitures, fines, 
and penalties may not be prescribed, imposed, or inflicted for viola- 
tions of a régulation of an executive department without previous lég- 
islative prescription. United States v. Eaton, 144 U. S. 677, 688, 12 
Sup. Ct. 764, 36 L. Ed. 591; United States v. Grimaud, 220 U. S. 
506, 517, 519, 522, 31 Sup. Ct. 480, 55 L. Ed. 563; St. Louis Mer- 
chants' Bridge Terminal Ry. Co. v. United States, 188 Fed. 191, 195, 
110 C. G. A. 63; United States v. Keitel (D. C.) 157 Fed. 396, 401; 
United States v. Three Barrels of Whisky (C. C.) 77 Fed. 963, 964. 

In United States v. Two Hundred Barrels of Whisky, 95 U. S. 571, 
573, 24 L. Ed. 491, the act there under considération required the rec- 
tifier to do, and to refrain from doing, certain specified things, em- 
powered the Commissioner of Internai Revenue to make rules to en- 
force it, and prescribed forfeitures and penalties for the failure of 
the rectifier to do any of the things by law required to be done by him, 
and for the doing by him of any of the things prohibited by the act. 
The Secretary thereupon made a régulation imposing upon rectifiers 
a requirement in excess of those made by the statute relative to the 
gauging, inspecting, and stamping of packages of distilled spirits, and 
a libel was filed to forf eit the whisky there in question for a violation 
of the law, because this régulation was not complied with. The suit 
failed. The Suprême Court said : 

"The rules and régulations which the Commissioner of Internai Revenue is 
authorized by section 2 to prescribe cannot hâve the effect of brlnglng the 
case under the opération o£ the penalty provided in section 96, if it was al- 
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ready covered by section 57 [Act July 20, 1868, c. 186, 15 Stat. 125, 149, 164]. 
The régulations of the department camiot hâve the effect of ameiiding the 
law. Xhey may aid in carrying the law as it exlsts Into exécution, but they 
cannot change its positive provisions."' 

In Morrill v. Jones, 106 U. S. 466, 1 Sup. Ct. 423, 27 L. Ed. 267, 
the statutes provided that animais specially imported for breeding pur- 
poses should be admitted free of duty "upon proof thereof satisfac- 
tory to the Secretary of the Treasury, under such régulations as he 
may prescribe." He prescribed a régulation that animais of superior 
stock adapted to improving the breed in the United States, and those 
only, should be admitted free under the law. The Suprême Court 
said: ' 

"The Secretary of the Treasury cannot, by his régulations, alter or auiend 
a revenue law. Ail he can do is to regulate the mode of proceeding to carry 
into effect what Congress bas enacted. In the présent case we are entirely 
satlsfied the régulation acted upon by the collector vvas in excess of the pow- 
er of the Secretary." 

In United States v. Eaton, 144 U. S. 677, 687, 688, 12 Sup. Ct. 
764, 36 L. Ed. 591, the défendant was indicted for a violation of the 
Oleomargarine Act of August 2, 1886, c. 840, 24 Stat. 209, in that 
he had failed to keep a book and make a monthly return showing 
certain matters required by régulation of the Commissioner of In- 
ternai Revenue, but net called for by the act itself. The statute re- 
quired certain books to be kept, but did not specifically require a book 
to be kept and a monthly return to be made showing the spécifie mat- 
ters prescribed by this régulation. This act, however, expressly re- 
quired the défendant to conduct his business under such surveillance 
of officers and agents as the Commissioner, with the approval of the 
Secretary, might by régulation prescribe, authorized the Commissioner 
to make rules for carrying the act into effect, and by section 18 pre- 
scribed punishment by forfeiture and fine for the doing by any man- 
ufacturer or dealer of any act prohibited by the statute, and for his 
failure to do anything required by law in the carrying on or conduct- 
ing of his business. The Suprême Court held that thèse provisions 
of section 18 did not make a criminal offense as a neglect to do a 
thing required by law, of a neglect to do a thing required only by 
this régulation of the Commissioner, that the principle underlying the 
décision in Morrill v. Jones applied with still greater force Ihan in 
that case where, as in the Eaton Case, 144 U. S. 687, 12 Sup. Ct. 764, 
36 L. Ed. 591, an attempt was made in effect to prescribe a crime 
by a régulation of a department, and that where the act of Congress 
did not distinctly make the violation of such a régulation a criminal 
offense, fines and forfeitures could not be imposed or enforced there- 
for. 

In United States v. Grimaud, 220 U. S- 506, 31 Sup. Ct. 480, 55 
E- Ed. 563, the défendant was indicted for grazing sheep on a forest 
réservation without a permit, in violation of a régulation made by the 
Secretary of Agriculture requiring such a permit, save in cases ex- 
pressly excepted by the rule. The Act of Congress June 4, 1897, c. 
2, 30 Stat. 35, expressly provided that : 
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"He (the Secretary) may make such rules and régulations and establlsh 
sueh service as wlU insure the objects of such réservation, namely, to regulate 
thelr occupaney and use and to préserve the forests thereon, and any viola- 
tion of the provisions of the act, or such rules and régulations, shall be pun- 
ished as prescribed In Revised Statutes, section 5388 [U. S. Comp. St. 1901, p. 
3469] ap amended" — which provide punlshment by a fine and imprisonment. 

The Suprême Court carefully and approvingly reviewed its former 
opinion !h Eaton's Case, declared that the very thing which was omit- 
ted in the Oleomargarine Act has been distinctly donc in the Forest 
Reserve Act, which in terms provides that "any violation of the pro- 
visions of this act, or such rules and régulations of the Secretary shall 
be punished as prescribed in section 5388 of the Revised Statutes, 
as amended" (220 U. S. 519, 31 Sup. Ct. 484, 55 L. Éd. 563), and 
held that the régulation was clearly authorized, that its violation was 
made criminal and the punishment therefor was prescribed by act 
of Congress and not by the Commissioner, and it accordingly sus- 
tained the prescription. 

Hère is a vital distinction between the Grimaud Case, on the one 
hand, and the Eaton Case and the case now under considération, on 
the other. In the former the violation of the régulation was made 
criminal and the punishment therefor was prescribed by act of Con- 
gress. In the Éaton Case and in this case the violation of the régu- 
lation was not made criminal, nor was the punishment therefor pre- 
scribed by any législative action, and it is plain f rom the opinion in 
the Grimaud Case that the prosecution in that suit would not hâve 
been sustained had there been no congressional prescription of the 
penalty for a violation of the régulation there in question. 

After thèse décisions had been rendered. and after they had been 
carefully considered by this court, it decided the case of St. Louis 
Merchants' Bridge Terminal Ry. Co. v. United States, 188 Fed. 191, 
194, 196, 110 C. C. A. 63, and in that décision Mr. Justice Van De- 
vanter, who had just taken part in the décision in the Grimaud Case, 
participated, and he concurred in the opinion. In that case the Act 
of March 3, 1905, c. 1496, 33 Stat. 1264 (U. S. Comp. St. Supp. 1911, 
p. 1351), authorized the Secretary of Agriculture to make régulations 
to govern the inspection and shipment of cattle and other live stock 
from a quarantined state, and from the quarantined portion of any 
State, into, any other state,: provided that such stock might be moved 
from a quarantined région in compliance with such régulations, but 
that it should be Unlawful for any railroad company to remove from 
any quarantined région into another state such stock in any other man- 
ner or method, or under other conditions than those prescribed by 
the Secretary, and that any railroad company that violated thèse pro- 
visions should be punished by fine or imprisonment, or both. The 
Secretary made a régulation governing the transfer of such stock 
from one railroad company to another after it had passed out of the 
quarantined région into another state, and the défendant was con- 
victed of violating that régulation. The class of railroad companies 
and the class of acts punishable by the terms of the statute were rail- 
road companies receiving stock in and transporting it from a quar- 
antined région in one state into another state, and acts done in the 
course of such receipt and transportation. The effect of the régula- 
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tion was to add to thèse classes and to bring under the penalties of 
the statute other railroad companies receiving the stock outside the 
quarantined région and other acts donc outside that région, and this 
court held that in so far as it had that effect it was unauthorized and 
void. 

In the case at bar the clause of the Act of May 9, 1902, on which 
this suit is founded, makes punishable that class of manufacturers, 
and that class only, which removes, or causes to be removed, without 
complying with the terms of the act, butter in the manufacture or 
manipulation of which some process or material is used with the in- 
tent or effect of causing the absorption by the butter of abnormal 
quantities of water, milk, or cream. The régulation, given the con- 
struction of counsel for the government, adds to this class, and sub- 
jects to the forfeitures, fines, and penalties of the act, that class of 
manufacturers which removes, or causes to be removed, without com- 
plying with the regulating terms of the act, butter containing more 
than 16 per cent., or an abnormal quantity, of moisture in the manu- 
facture or manipulation of which no process or material is used with 
the intent or effect of causing the absorption by the butter of ab- 
normal quantities of water, milk or cream, and in so far as it has this 
effect it is unauthorized by the acts of Congress, either by express 
déclaration or rational implication, and void. The forfeiture of the 
butter sought in this case cannot be enforced because the régulation 
of the Secretary which conditions it, given the construction of the 
government, is unauthorized, and because no punishment for its vio- 
lation is prescribed by any législative act. 

The fact that the Circuit Court of Appeals of the Sixth Circuit 
has reached a différent conclusion regarding this régulation in Coop- 
ersville Co-operative Creamery Co. v. Lemon, 163 Fed. 145, 89 C. 
C. A. 595, and the opinion rendered in that case, hâve received our 
most deliberate and careful considération. But in view of the con- 
sidérations which bave now been presented and of the décisions in 
United States v. Two Hundred Barrels of Whisky, 95 U. S. 573, 24 
L. Ed. 491, MorriU v. Jones, 106 U. S. 466, 1 Sup. Ct. 423, 27 L. 
Ed. 267, United States v. Eaton, 144 U. S. 677, 688, 12 Sup. Ct. 
764, 36 L. Ed. 591, United States v. Grimaud, 220 U. S. 506, 519, 522, 
31 Sup. Ct. 480, 55 L. Ed. 563, and St. Louis Merchants' Bridge 
Terminal Ry. Co. v. United States, 188 Fed. 194, 196, 110 C. C. A. 
63, which in our opinion rule this case, our minds refuse to assent to 
any conclusion other than that which has been already announced. 

[4] The remaining question argued in this case is : Had the Secre- 
tary of the Treasury authority to make the régulation if its true in- 
terprétation is that it simply fixes the measure of an abnormal quan- 
tity of moisture in butter? If the Congress had expressly empow- 
ered the Secretary to investigate, to ascertain, to détermine, and then, 
by a gênerai régulation, to define and fix the meaning of the term 
"abnormal quantities of water, milk or cream" in the statute, there 
would hâve been authority to sustain such a régulation. United 
States V. Grimaud, 220 U. S. 517, 518, 31 Sup. Ct. 480, 55 L. Ed. 
563, knd cases there cited. In the absence of such express authority, 
the limit of his power seems to be to décide, for the purpose of levy- 
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ing the taxes, either himself, or throiigh his subordinates in each par- 
ticular case, whether or not the butter there in question contains an 
abnormal quantity of either of those substances. There is a sound 
reason for this limitation of his authority. What would be an abnor- 
mal quantity of moisture in the butter made by one manufacturer, or 
at one season of the year, or in onè climate, might be a normal quan- 
tity in the product of another manufacturer, or at another season of 
the year, or in another climate, or under other circumstances. The Com- 
missioner has himself held in effect that 16 per cent, is not an abnor- 
mal quantity of moisture in butter manufactured by farmers, and that 
it is an abnormal quantity in that manufactured by others. We hâve 
already seen that under an act admitting animais imported for breed- 
ing purposes "upon proof thereof satisfactory to the Secretary of the 
Treasury under such régulations as he may prescribe," he had no au- 
thority to make a régulation to the effect that the meaning of the law 
was that animais of superior stock adapted to improve the breed in 
the United States only might be imported f ree. Morrill v. Jones, 106 
U. S. 466, 1 Sup. Ct. 423, 27 L. Ed. 267. 

In United States v. United Verde Copper Co., 196 U. S. 207, 215, 
25 Sup. Ct. 222, 49 L. Ed. 449, citizens were permitted by the Act 
of June 3, 1878, 20 Stat. 88, c. 150 (U. S. Comp. St. 1901, p. 1528), 
to fell and remove timber or trees from public lands for mining and 
other domestic purposes "subject to such'rules and régulations as the 
Secretary of the Interior may prescribe for the protection of the tim- 
ber and of the undergrowth growing upon such lands, and for other 
purposes." Thereupon he made his rule 7 that : 

"No timber Is permitted to be used for smelting purposes, smelting being 
a separate and distinct industry from that of mining." 

The Suprême Court decided that this was in effect a définition of 
the words "other domestic" purposes, and that he had no authority 
to make such a définition by gênerai rule. It said of the régulation: 

"The Secretary of the Interior attempts by it to give an authoritative and 
final construction to the statute. This, we thlnk, is beyond his power. 
* * * If rule 7 is valid, the Secretary of the Interior has power to abridge 
or enlarge the statute at will. If he can define one term, he ean another. If 
he can abridge, he can enlarge. Such power is not régulation ; it Is législa- 
tion. The power of législation was certainly not intended to be conferred up- 
on the Secretary." 

The argument is convincing, and it is authoritative ; it applies with 
as much force to the power of the Secretary in the case at bar as 
to his power in the Copper Company Case, and the resuit is that the 
Secretary of the Treasury had no authority, either express or im- 
plied, to fix or define by a gênerai régulation the term "abnormal 
quantities of water, milk or cream" in butter, or the term "adulterated 
butter" in the Act of May 9, 1902, and his rule to that effect is void. 

Let the judgment below be affirmed. 

ADAMS, Circuit Judge, concurs in affirming the judgment on the 
ground first discussed in the opinion, that the évidence was insuffi- 
cient to sustain a judgment for the United States, and on other ques- 
tions, which he thinks are unnecessarily discussed, he expresses no 
opinion. 
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KOEHLER et al. v. GUARANTY TRUST CO. OF NEW YORK. 

(Circuit Court of Appeals, Elghth Circuit. March 30, 1912.) 

Nos. 3,648, 3,667. 

(Syllabus iy the Court.) 
i. Appeal and Errob (§§ 267, 223*) — Peesenting Questioh in Loweb Court 

— SUFFICIENOY OF FiNDINGS. 

No objection or exception Is required to présent to an appellate court 
the question wbether or not a spécial findlng of facts made by a court 
Upon the trial of an action at law warrants the jud^ment, because, lilîe 
the question wbether or not the verdict sustains the judgment upon it, 
thls is an Issue of law which arises upon the face of the record. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 1572- 
1581 ; Dec. Dlg. §§ 267, 223.*] 

C Appeal and Ekror (§ 839*) — Review— Scopb and Extent. 

Légal issues other than those speciflcally presented for détermination 
may properly be considered and decided by an appellate court where 
they naturally arise and are pertinent to the questions at Issue and to 
farther proceedings In the trial court. 

[Ed. Note. — For other cases, seé Appeal and Error, Cent Dlg. |§ 2915, 
8279-3300; Dec. Dlg. % 839.*] 

L Principal and Agent (J 150*) — Liabilities to Thied PiaisoNS— Unau- 

THOBIZED ACTS OF AGENT. 

A principal Is not relieved of liability upon a separable part of a con- 
traet which he authorized his agent to make by the fact that the latter 
nndertook in excess of his authority to bind him to another part of the 
agreement. 

Principals authorized their agents to guarantee the payment of $22,- 
500 and interest thereon. 

Beld, they were not released from that gnaranty by the fact that their 
agents also guaranteed by the sàme contract the payment by them of 
Interest on $40,000 more. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dlg. §§ 556- 
663 ; Dec. Dig. § 150.*] 

4. Guabantt (§ 18*) — Principal and Agent (§ 110*) — Requisites of Con- 

tract — Parties — Authority of Agent. 

The failure of some of the obligors named in the body of a contract 
of guaranty to exécute It constitutes no défense to the liability of other 
obligors named therein, who, with knowledge that the former are ^ot 
bound, exécute and dellver the contract to the obligée, and thereby tn- 
duce him to part with the considération thereof. 

Agents authorized to make a guaranty for their principals executed It 
for them and for another party named in the guaranty as an obliger 
without any authority from the latter at the same time that they made 
it for their principals, and they then delivered it to the obligée. 

Held, the principals who authorized the agents to make the guaranty 
were bound by it. 

[Ed. Note. — For other cases, see Guaranty, Cent Dig. § 21; Dec. Dig. 
{ 18;* Principal and Agent Cent. Dig. §§ 323-325; Dec. Dig. § 110.*] 

5. Guaranty (§ 1*) — Requisites of Contract— Agreement to Guarantee. 

Where one agrées to guarantee the payment of money at stated timea, 
and fails both to guarantee and to pay, an action lies ou the contract to 
recover the amount past due and unpaid, although no farther guaranty 
was made. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dlg. S 1; Dec. Dig. 
i !■*] 

•For other cases see eame topic & § nitmbeb )n Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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6. GUÀRANTY (§ 5*) — EEQUISITES or CONTBACT— Debt Secubed. 

A prospective principal debt and prospective principal debtors that 
may be identifled by the contract and subséquent events are as effectuai 
to sustaln a guaranty as an existing debt and debtor. 

[Ed. Note. — For otber cases, see Guaranty, Cent. Dig. | 7; Dec. Dig. 
§ 5.*] 

7. CoNTRACTS (§ 170*) — Construction — ^Pbactical Interprétation or Parties. 

The practlcal interprétation of a contract by the parties to it while 
they are sngaged In Its performance, and before any controversy concern- 
Ing It bas avisen, is one of the most satisfactory tests of Its meaning, 
and courts may generally adopt that construction with safety. 

lEd. Note. — For other cases, see Contracts, Cent. Dig. § 753 ; Dec. Dig. 
i 170.* 

Practical construction of contracts by parties, see note to Davis v. 
Alpha Portland Cernent Co., 73 G. C. A. 392.] 

8. Frauds, Stattjte op (§ 33*) — Promise to Answeb for Debt, Deeault, or 

MiSCAREIAGE OF ANOTHER— ORIGINAL OR COLLATERAL PROMISE. 

When the main object of the guarantors Is net to ansvrer for the debt, 
defauit, or miscarriage of another, but is to obtain substantial beneflts or 
advantages for themselves which actually inure to them, thelr guaranty is 
also their own original agreement, and no writlng is essential to its valid- 
ity under the statute of frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §§ 50- 
53, 56 ; Dec. Dig. § 33.*] 

9. Principal and Agent (§ 166*) — Authoritt of Agent— Ratification dp 

Unauthorized Acts. 

F^ll knowledge by the principal of ail the materlal facts is indispensable 
to a ratification by hlm of the unatithorized acts of his agent. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 627- 
633 ; Dec. Dig. § 166.*] 

10. Principal a.nd Agent (§ 179*) — Notice to Agent— Imputation to Princi- 
pal. 

It is tinly when the knowledge acquired by an agent in a previous trans- 
action is legally presumed or clearly proved by clrcumstances or other 
evidi'iice to bave been in hls mind at the time of a subséquent transaction 
that It can be imputed to hls principal thereln. 

[Ed. Note.— For other cases, see Principal and Agent, Cent. Dig. §§ 
685-688 ; Dec. Dig. § 179.*] 

11. Depositaries (§ 4*) — Payment— Rights of Depositart— Reoovert. 

A depositor may not recover hls gênerai deposit of his créditer after 
his debt in excess oî his deposit bas become due unless he first pays his 
debt. 

Debtors remitted $7,500 to their credltor to pay their debt and re- 
quested him to hold It as a spécial deposit for a short time until they 
could try to arrange a suit by thé cr«dItor agalnst them and other co- 
obllgors. The creditor acceded to thelr request, but they never arrangea 
the suit and some months afterwards the creditor applled the deposit to 
the payment In part of his debtors' matured obligation. 

Held, the debtor had no cause of action to recover back the $7,500. 

[Ed. Note. — For other cases, see Depositaries, Cent. Dig. §§ 3-13 ; Dec. 
Dig. § 4.*] ■ 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri, 

Action by the Guaranty Trust Company of New York against Hugo 
A. Koehler and others. From the judgment (187 Fed. 192), both par- 
ties bring error. Reversed and remanded, with directions. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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T. F. Chaplin and Herbert Barry (Julien T. Davies and Eliot, Chap- 
lin, Blayney & Bedal, on the brief), for Guaranty Trust Company. 

James C. Jones and Thomas B. Harlan (Reynolds & Harlan and 
Jones, Jones, Hocker & Davis, on the brief), for Koehler and others. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. Thèse writs of error challenge a judg- 
ment on the merits in favor of the défendants below, Hugo A. Koeh- 
ler, Henry Koehler, Jr., and American Brewing Company, for their 
costs in an action at law brought against them by Guaranty Trust 
Company of New York upon a contract between them and that Com- 
pany dated June 14, 1905. The plaintifif below complains that a judg- 
ment was not rendered against thèse défendants for $5,943.71, and the 
défendants that a judgment was not rendered against the plaintiiï for 
$7,500 on their counterclaim. The parties by a written stipulation 
waived a jury, and agreed that the case should be referred to Hon. 
Jesse A. McDonald to hear the évidence, to make a spécial iînding of 
the facts, to state his conclusions of law, and to report them to the 
court, that the court might approve or disapprove, or modify, the re- 
port, and might enter such a finding and judgment as it deemed prop- 
er, and that the finding of facts and conclusions of law when adopted 
by the court should be deemed the findings and conclusions of the 
court. The référée made a spécial finding of facts which was ap- 
proved and adopted by the court. He stated conclusions of law which 
led him to recommend a judgment against the défendants, both on the 
plaintiflf's cause of action and on the défendants' counterclaim. The 
court disapproved some of the referee's conclusions of law, and ren- 
dered a judgment for costs against the plaintiflf. The resuit is that 
the spécial finding of facts made by the référée became the spécial 
finding of the court, and the writs of error présent the question 
whether or not this finding warrants the judgment below, and, if not, 
what judgment it does warrant. 

[1] The opinion of the court below contains a statement of the 
pleadings and a copy of the contract in suit, and it is unnecessary to 
set them forth hère in fuU again. Guaranty Trust Company v. 
Koehler (C. C.) 187 Ped. 192, 199. Counsel for ail the parties hâve 
requested this court to review and décide this case on the merits. No 
objection or exception is required to présent to an appellate court the 
légal issue whether or not a spécial finding of facts made by the court 
upon the trial of an action at law warrants the judgment, because, like 
the question whether or not a verdict sustains the judgment upon it, 
this is an issue of law which arises upon the face of the record. Webb 
V. National Bank of Republic, 146 Fed. 717, 719, 71 C. C. A. 143, 145, 
and cases there cited. 

[2] Légal issues other than those specifically presented for déter- 
mination may properly be considered and decided by an appellate 
court where they naturally arise and are pertinent to the questions at 
issue and to further proceedings in the trial court. CoUin County Na- 
tional Bank v. Hughes, 155 Fed. 389, 83 C. C. A. 661. An examina- 
tion of the record in the light of thèse propositions of law bas con- 
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vinced us that the issue whether or not the finding of facts sustaîns tKe 
judgment in this Câse is prôpérly presented for our détermination, and 
that its décision involvés the détermination ' of every material ques- 
tion presented for hearing in ithis case and without more we proceed 
with itS; considération. 

The contract in suit wàs made on June 14, 1905, in Manila. The 
parties to it were the plaintiff on one side, and on the other side the 
défendants, American Brewing Company, a corporation, Hugo A. 
Koehier, and Henry Koeliier, Jr!, ail of St. Louis, Mo., hereafter 
called the local défendants, and William Wolff, under the name of 
William Woïfï & Co.,!''. H. Hilbert, C. H. Hilbert, and Pacific Ori- 
ental Trading Company, a corporation, ail of San Francisco, Cal. 
While ail thèse défendants: were parties to this action, none but the 
local défendants were served with process or appeared in the case. 
The agreement recited that the plaintifif had advanced $48,500, more 
or less, in connection with the property of the Philippine Lumber & 
Development Company, and it agreed to advance $14,000 more to ena- 
hle the défendants to bid at a proposed sale of that property under 
an order of the Court of First Instance of Manila, and that, in con- 
sidération of those advanees, the défendants agreed that a mortgage. 
should be given by those who acquired the property at the proposed 
purchase on ail the assets they should get by virtue of the sale to 
secure the plaintiiï for its advanees made and to be made ; that thèse 
advanees should draw interest payable monthly at 7 per cent, per 
annum, and should be secured to the amount of $40,000 by a first 
mortgage on thé property to be acquired and to the amount of $22,- 
500 principal, and the interest on tlie entire $62,500, by the joint and 
several guaranty of the defençlants that the advanees should be paid 
back at the rate of $3,750 on account of the $40,000 and $3,750 on 
account of the $22,500 annually, that the mortgage should be prepared 
by the solicitors of the plaintiff, and should be given when the neces- 
sary power oî attorney arrived in Manila, and that the défendants 
should cause the plant, buildings, timber, and other property to be ac- 
quired to be kept insured by the owners for the security of the plain- 
tiff. The défendants made this tontract, not fof the pecuniary benefit 
of the prospective purchasers qr others, but for their own benefit. 
The property of the Lumber Company was for sale for $62,500, and 
they believed that it was worth, and they were subsequently offered, 
$90,000 for it. The Lumber Company owed the Trading Company 
tietween $35,000 and $42,000. It owed Henry M. Jones $42,000 and 
he had indorsed its notes held by the Trading Company to the amount 
of $27,767. The, Trading Company had made a gênerai assignment 
for the benefit of its creditors to Paul Reiss, who was the agent and 
attorney of the local défendants in Manila, Clarence L- Mitchell, who 
was the agent in Manila of ail the other défendants except the Trad- 
ing Company, and H. B. C. Jones, who was an inactive assignée. The 
Trading Company owed the Artlerican Brewing Company $175,000. 
Henry Koehier, Jr., was the président and Hugo A. Koehier was the 
vice président, and each of fhem owned about one-third of the capital 
stock of the Brewing Company. The Trading Company owed Wil- 
liam Wolff $170,000. He was one of its stockholders and an indorser. 
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of some of its notes. F. H. Hilbert and C. H. Hilbert were stock- 
holders and managing officers of the Trading Company, and guaran- 
tors of parts of its debt to the Brewing Company and to Wolff. If, 
therefore, the défendants' agents, Reiss and Mitchell, could purchase 
the Lumber Company property for $62,500, and sell it for $90,000, 
$27,500 less expansés might and probably would flow through Reiss 
and Mitchell as trustées to the creditors of the Trading Company, the 
larger of which were the Brewing Company and Wolff, and the dif- 
férence between the amount of the mortgage to the plaintiff on the 
Lumber Company property, which was about $45,000, and the $62,- 
500 that the receiver of the Lumber Company, would realize from 
the sale, would flow to the creditors of the Lumber Company, one of 
the largest of whom was the Trading Company, and hence in large 
part to its creditors, the Brewing Company and Wolfï, and the Hil- 
berts and Wolff might also be released in part from their indorse- 
ments. It was for the purpose of effecting thèse results that the de- 
fendants made their contract to guarantee. 

Within 20 days after the contract was made, the plaintiff advanced 
the amount it agreed to put up, and with this money Reiss and Mitch- 
ell bought and took possession of the plant and property of the Lum- 
ber Company. They subsequently realized from that transaction $10,- 
000 which they used to operate the mill. They and their successory 
trustée operated the plant, made a mortgage on it to the plaintiff to 
secure the $40,000, and paid the monthly interest as it came due un- 
der the contract of June 14, 1905, for 13 months. 

Between June 14, 1905, and July, 1907, the local défendants re- 
quested and secured, by means of promises to pay at later dates, sev- 
eral extensions of the time for the payment of the amounts which fell 
due in June, 1906. On January 12, 1907, they sent to the plaintiff 
$7,500 in answer to its demand for a payment of the amounts due un- 
der the guaranty, and wrote it a letter that the reason they had not 
sent this money before was that the Hilberts and Wolff would not pay 
their share on account of their losses in the San Francisco fire, and 
they asked the plaintiff to sue themselves, the Hilberts and . Wolff 
jointly, to accept the $7,500 as a deposit as évidence of their good 
faith, and to so hold it until the writer could see the plaintiff in New 
York on the following Friday. They also wrote in that letter that 
their remittance did not include interest, that they were expecting a 
cable from Manila stating the exact sum due on that account, and 
that, when they ascertained the amount, they would cover it by draft 
immediately. In June, 1907, the plaintiff demanded payment of the 
additional installment and the interest which had become due, and in 
July, 1907, the local défendants denied ail liability under their con- 
tract, and for the first time demanded the repayment of the $7,500, 
on the ground that the agreement of June 14, 1905, was not a con- 
tract of guaranty, and imposed no liability upon them. 

The reasons now urged in support of the contention that the de- 
fendants are not liable under the contract are that the agreement was 
incomplète and the local défendants were never bound by it because 
Reiss had no authority to exécute it on behalf of the Trading Com- 
195 F.— 43 
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pany, that the agreement was not a contract of guaranty, but a con- 
tract to guarantee, and that the agreement was void under the stat- 
ute of frauds. 

[3] The spécial finding of facts sets forth the portions of the let- 
ters and cablegrams which évidence the authority of Reiss and Mitch- 
ell. From thèse the légal conclusion drawn by the court below was 
that they had authority on behalf of ail the défendants, but the Trad- 
ing Company to guarantee the repayment to the plaintiflf of the $22,- 
500 and interest on the installments thereof after thèse installments 
became due, but no authority to guarantee the payment of interest 
on the $22,500 before the respective maturities of the installments, and 
none to guarantee the payment of any interest on the $40,000. The 
court then rightly concluded that the fact that they guaranteed the 
payment of this interest in excess of their authority did not relieve 
their principals from their obligation to perform that part of the con- 
tract which they had empowered their agents to make on their be- 
half. A principal is not relieved from a separable part of a contract 
which he authorized bis agent to make by the fact that the latter un- 
dertook ih excess of liis authority to bind him to another part of the 
agreement. Reed v. Seymour, 24 Minn. 273, 280 ; Jesup v. City Bank 
of Racine, 14 Wis. 331, 339; Yost v. Ramey, 103 Va. 117, 48 S. E. 
862; Wilson v. Beardsley, 20 Neb. 449, 451, 30 N. W. 529. 

[4] A review of the letters and cablegrams in the finding of facts 
evidencing the authority of Reiss and Mitchell bas convinced, how- 
ever, that they had ample authority from ail the défendants, except 
the Trading Company, to guarantee the payment of the interest on 
the $22,500, not only after the installments thereof fell due, respec- 
tively, but. also from the date of the contract. Thèse letters and 
cablegrams show that ail the parties to the transaction always con- 
templated a loan by the plaintiff and a payment of interest thereon 
from the date of the loan, and that they ail understood that $22,500 
was to be repaid in installments of $3,750 annually. By a cablegram 
from Reiss and Mitchell in the early part of May the défendants other 
than the Trading Company were informed that the necessary money 
would be supplied at 8 per cent, per annum, provided the demanded 
guaranty for the amount in excess of $40,000 was given. In June 
they were notified by cablegrams that their agents in Manila could 
arrange "for full amount 7 per cent.," and that there must be a guar- 
anty of the "amount in excess of $40,000.00, 7 per cent." The amount 
that would be required in excess of $40,000 was then unknown, but, 
in answer to thèse cablegrams, the défendants authorized their agents 
to guarantee the payment of ^23,000. The légal efïect of this cor- 
respondence is that the principals intended to, and did, authorize 
Reiss and Mitchell to guarantee the payment of the amount of the 
principal in exCess of $40,000, not exceeding $23,000 requisite to make 
the contemplated purchase, together with the monthly interest on 
this excess over $40,000 at the rate of 7 per cent, per annum from 
the date of the contract. Reiss and Mitchell had ample authority 
to guarantee on behalf of ail the défendants, except the Trading Com- 
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pany, the payment of $22,500 and monthly interest thereon at 7 per 
cent, per annum until thèse amounts were paid, and the fact that they 
also undertook to bind their principals to pay the interest on the 
$40,000 did not release the latter from their authorized guaranty. 

But the contract recited that it was made by the Trading Company 
as well as by the other défendants. Reiss and Mitchell executed it on 
behalf of ail thèse parties. They had authority to exécute it for the 
other défendants, but none to do so for the Trading Company, and 
from thèse facts the référée and the court deduced the légal conclu- 
sion that the contract was incomplète, and none of the défendants 
were bound by it. There are many authorities to the efïect that where 
a contract recites the names of parties to be jointly, or jointly and 
severally, bound by it, and some of them hâve signed it and others 
hâve not, the contract is incomplète, and the former do not become lia- 
ble under it. Wood v. Washburn, 2 Pick. (Mass.) 24; Russell v. 
Annable, 109 Mass. 72, 7Z, 12 Am. Rep. 665 ; Dole Bros. v. Cosmo- 
politan Preserving Co., 167 Mass. 481, 46 N. E. 105, 57 Am. St. Rep. 
477 ; Fish v. Johnson, 16 La. Ann. 29 ; Arnold v. Scharbauer (C. C.) 
116 Fed. 492; United States v. O'Neill (C. C.) 19 Fed. 567; Smith 
V. United States, 2 Wall. 219, 230, 17 L. Ed. 788; Sharp v. United 
States, 4 Watts (Pa.) 21, 23, 28 Am. Dec. 676; McDaniel v. Anderson, 
19 S. C. 211; Barber v. Burrows, 51 Cal. 473, 474; Bean v. Parker, 
17 Mass. 591, 604; Waggeman v. Bracken, 52 111. 468, 470; Andrews 
V. Etheridge, 9 Mass. *383 ; Johnston v. Kimball Township, 39 Mich. 
187, 33 Am. Rep. 372 ; Board of Education of Rapid City v. Sweeney, 
1 S. D. 642, 48 N. W. 302, 36 Am. St. Rep. 767 ; Gay v. Murphy, 
134 Mo. 98, 34 S. W. 1091, 56 Am. St. Rep. 496; Martin v. Hornsby, 
56 Minn. 187, 56 N. W. 751, 43 Am. St. Rep. 487; Bjoin v. Anglim, 
97 Minn. 526, 107 N. W. 558; Weir v. Mead, 101 Cal. 125, 35 Pac. 
567, 40 Am. St. Rep. 46; Goodyear Dental Vulcanite Co. v. Bacon, 
151 Mass. 460, 24 N. E. 404, 8 L. R. A. 486; Wild Cat Branch v. 
Bail, 45 Ind. 213 ; Novak v. Pitlick, 120 lowa, 286, 94 N. W. 916, 98 
Am. St. Rep. 360. But the reason for thèse décisions is that those 
who sign do so in the faith and on the implied condition that the oth- 
ers whose names are recited in the agreement as obligors with them 
shall also sign and shall thereby diminish the ultimate liability of the 
actual signers, and that the absence of the signatures of some named 
in the contract is notice to the obligée that the contract is incomplète, 
and that no one is bound by it. In the case in hand the facts found 
demonstrate, however, that the défendants, other than the Trading 
Company, neither intended nor expected that that company shouk! 
become an obligor with them, or that their liability would be diminish- 
ed by its signature, for it was insolvent and they knew it. They had 
authorized Reiss and Mitchell to make the guaranty without the Trad- 
ing Company. Reiss and Mitchell knew when they signed and deliv- 
ered the agreement in Manila, and hence, by virtue of the law, their 
principals, the défendants other than the Trading Company, then knew 
that Reiss and Mitchell had no authority to exécute it on behalf of the 
Trading Company, so that the case stood exactly as it would hâve been 
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if the défendants, other than the Trading Company, had consented 
in writing to be bound by their contract without the signature of 
the Trading Company, and had delivered it with that written consent 
to the plaintiff. Where the reason of a rule fails, the rule is inapph- 
cable, and the unauthorized signature of the Trading Company to the 
contract did not prevent the création, nor avert the vahdity of the ob- 
ligation which the défendants, other than the Trading Company, ex- 
pressly stated by their contract that they assumed. Thus in Smith 
V. United States, 2 Wall. 219, 229, 17 U Ed. 788, ail the sureties, 
including Smith, signed the bond in suit. Thereaf ter one of the sure- 
ties erased his name, and, while the bond was in that condition, ail 
the sureties, except Smith, acknowledged its exécution before the 
judge, and he approved it. The court held that ail the sureties but 
Smith had waived the effect of the erasure, and were estopped from 
objectîng to their obligation on account of it, but that Smith was 
released. In United States Fidelity & Guaranty Co. v. Haggart, 91 
C. C. A. 289, 297, 163 Fed. 801, 809, and in Empire Surety Com- 
pany V. Carroll County, 194 Fed. 593, in which the opinion was filed 
February 28, 1912, this court held that, even where principals whose 
names are recited in the bonds as obligors do not sign, sureties are 
not relieved from the obligation of the bonds where the absence of 
the signatures of the principals does not affect the measure of the 
liability the sureties intended to assume. This is a just and reason- 
able rule, and it is equally applicable where some of the sureties or 
guarantors fail to sign and the actual signers with knowledge of that 
fact deliver the contract. The défendants, other than the Trading 
Company, besought and finally persuaded the plaintiff to advance its 
money in reliance upon their written agreement to pay back $22,500 
and interest if the purchasers at the contemplated sale failed to do 
so. The purchasers hâve failed to do so, and either the plaintiff or 
thèse défendants must now lose this money. It was thèse défendants 
and not the plaintiff who employed and trusted Reiss and Mitchell, 
and it was Reiss and Mitchell who, while acting as agents and execut- 
ing the contract for thèse défendants, at the same time executed it 
for the Trading Company when they knew they had no authority 
to do so, and then delivered it as the contract of the défendants and 
obtained the money from the plaintiff by virtue of it. Where one 
of two parties must suffer from the fault of a third, he whose con- 
iidence and acts put it in the power of the third party to cause the loss 
ought to sustain it. It was Reiss and Mitchell who made the mistake, 
and it was the confidence and acts of the défendants that put it in 
their power to cause the loss. The enforcement of the contract charges 
the parties who caused the mistake, places the loss where the parties 
whose names were lawfully signed to the contract intended it should 
fall, imposes no heavier liability on thèse défendants than that which 
they intended to assume, and gives to the plaintiff the right and rem- 
edy under the contract in reliance upon which it parted with its money. 
A more extended discussion and perhaps a more persuasive présenta- 
tion of the reasons for this resuit may be found in the opinion in 
Empire State Surety Co. v. Carroll County, supra. Thei-e is no in- 
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superable objection in the law or in reason to the enforcement of 
this contract of the défendants, and it ought to be enforced. 

The true rule and the conclusion is that the failure of some of the 
obHgors named in the body of a contract of guaranty or of suretyship 
to exécute it, or their unauthorized exécution of it, constitutes no dé- 
fense to the hability of other obligors named therein who with knowl- 
edge that the former are not bound thereby exécute and deliver the 
contract to the obhgee, and thereby induce him to part with the con- 
sidération thereof. Smith v. United States, 2 Wall. 219, 229, 17 L. 
Ed. 788; Russell v. Freer, 56 N. Y. 67, 71 ; Adams v. Bean, 12 Mass. 
137, 7 Am. Dec. 44; Empire State Surety Co. v. Carroll County (C. 
C. A.) 194 Fed. 593 ; United States Fidelity & Guaranty Co. v. Hag- 
gart, 91 C. C. A. 289, 297, 163 Fed. 801, 809 ; St. Louis Brewing Ass'n 
V. Hayes, 38 C. C. A. 449, 97 Fed. 859 ; State v. Bowman, 10 Ohio, 
445; City of Deering v. Moore, 86 Me. 181, 29 Atl. 988, 41 Am. St. 
Rep. 534; Pima County v. Snyder, 5 Ariz. 45, 44 Pac. 297; Douglas 
County V. Bardon, 79 Wis. 641, 48 N. W. 969; Gibbs v. Johnson, 63 
Mich. 671, 30 N. W. 343; Trustées of Schools v. Sheick, 119 111. 
579, 8 N. E. 189. 192 ; Woodman v. Calkins, 13 Mont. 363, 34 Pac. 
187, 40 Am. St. Rep. 449 ; United States Fidelity & Guaranty Co. v. 
Union Trust & S. Co., 142 Ala. 532, 38 South. 177 ; Lovejoy v. Isbell, 
70 Conn. 557, 40 Atl. 531 ; Johnson v. Johnson, 31 Ohio St. 131 ; San 
Roman v. Watson, 54 Tex. 254. The contract was not void as against 
the défendants because the exécution of it by the Trading Company 
was unauthorized. 

[5] The court below concluded that the plaintifï could not recover 
in this action because in its opinion the contract in suit was not a con- 
tract of guaranty, but a contract to guarantee. Is this conclusion the 
necessary or logical resuit of the premise? If the agreement was a 
contract to guarantee, it was an agreement by the défendants that 
they would guarantee the payment to the plaintifï in annual install- 
ments of $3,750 of $22,500, and monthly interest at 7 per cent, per 
annum. This is an action to recover the installments of principal and 
interest which fell due between June 14, 1905, and October 14, 1907. 
If the contract was an agreement to guarantee the payment of thèse 
installments, it was a contract to make the guaranty within a reason- 
able time and the défendants hâve broken that agreement, for they 
hâve never made any subséquent guaranty, and for that breach the 
plaintifï is entitled to judgment against them for damages at least 
in the sum of the past due installments of principal and interest, and 
perhaps for the whole amount they agreed to guarantee. It is no dé- 
fense to an action for the breach of an agreement to guarantee the 
payment of money at specified times that hâve passed before the action 
was commenced that the défendants hâve not only failed to pay the 
raoney, or to cause it to be paid, but that they hâve also failed to guar- 
antee its payment. 

But why was not the agreement a guaranty of payment? Counsel 
answer, because it provides that the amount of the advances of the 
plaintifï in excess of $40,000 to make the purchase "shall be secured 
by the joint and several personal guaranty" of the défendants, and 
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that, as soon as necessary powers of attorney arrive in Manila, a for- 
mal mortgage shall be made by those who acquire the property under 
the purchase on ail this property to secure the payment of the $40,000, 
because on the day of the date of the contract Paul Reiss wrote a let- 
ter to Marshall, the agent of the plaintilï, to the effect that he guaran- 
teed for and on behalf of the local défendants that the guaranties to 
be signed by them, Wolff and the Hilberts, would be promptly exe- 
cuted on arrivai of a proper powrer of attorney from the United States, 
and because there was no principal debtor in existence the payment 
of whose debt was or could be guaranteed. But the plaintiff had re- 
fused to advance the money unless it received a guaranty of the pay- 
ment of the amount advanced above $40,000 and the interest thereon 
Reiss and Mitchell had received authority from the défendants, other 
than the Trading Company (and hereafter the term "défendants" will 
be used to signify them only), not to agrée to guarantee, but to guar- 
antee that payment. The contract provided that it should be sup- 
plemented by the formai mortgage for $40,000, but it did not provide 
that it should be supplemented by any subséquent guaranty. The 
letter of Reiss is compétent, not to modify the plain terms and effect 
of the agreement, but only to aid in the interprétation of the terms 
in it that may be ambiguous. 

[6] A prospective principal debt and debtor that may be identi- 
fîed by a contract and by subséquent events are as effectuai to sustain 
a guaranty, as an existing debt and debtor. Mead, Mason & Co. v. 
Watson, 57 Vt. 426; Browne on Statute of Frauds, § 163; Rogers v. 
Chambers, 112 Ga. 258, Z7 S. E. 429; Brandt on Suretyship & Guar- 
anty (3d Ed.) §§ 4, 66. And the debt for the prospective loan and 
those who should acquire the property under the proposed purchase 
constituted adéquate prospective debt and debtors and were sufficiently 
identified by the written guaranty and the subséquent purchase to sus- 
tain it. 

From the time the contract was made on June 14, 1905, until it was 
finally repudiated by the local défendants in July, 1907, ail the par- 
ties to it by their acts in performance of it, by their letters and tele- 
grams and by their words regarding it, interpreted it to be an executed 
guaranty by the défendants and none of them ever suggested the con- 
trary, or that a subséquent guaranty was contemplated. Under that 
construction the plaintiff advanced its money to Reiss and Mitchell, 
and they purchased the property. Reiss wrote défendant Koehler in 
June, 1905, "Your joint guaranty stands at $22,500, and Koehler re- 
plied in the following July, "Should the concern in the near future 
produce any cash be sure to apply it on our guaranty." The finding of 
facts discloses no less than 17 références in letters and cablegrams 
of some of the parties, or of their agent Reiss, to this contract as a 
guaranty, or to the debt to the plaintiff as guaranteed. On October 
25, 1906, the défendant, Hugo A. Koehler, wrote to the vice prési- 
dent of the défendant thus: 

» * * * -wjjat we (leslre is an extension of time of payment of the amount 
now due under this guaranty up to the flrst of January next. Should, on 
the flrst of January next, ail plans wlth respect to the Philippine Lumber 
and Development Company hâve not been consummated, we agrée to pay with- 
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out further delay that portion of the guaranty which is now due under the 
terms of the guaranty entered into In Manlla for and on our behalf by Mr. 
Paul Reiss. » • » » 

And the plaintiff granted the extension. 

[7] The practical interprétation of a contract by the parties to it 
while they are engaged in its performance, and before any contro- 
versy concerning it has arisen, is one of the most satisfactory tests 
of its meaning, and courts may generally adopt that construction with 
safety. Uinta Tunnel Min. & Trans. Co. v. Ajax Gold Mining Co., 
141 Fed. 563, 73 C. C. A. 35 ; Chicago v. Sheldon, 9 Wall. 50, 54, 19 
L. Ed. 594; Toplifï v. Topliff, 122 U. S. 121, 131, 7 Sup. Ct. 1057, 30 
L. Ed. 1110; Housekeeper Publishing Co. v. Swift, 97 Fed. 290, 296, 
38 C. C. A. 187 ; Long-Bell Lumber Co. v. Stump, 86 Fed. 574, 578, 
30 C. C. A. 260 ; Cleveland-Clifïs Iron Co. v. East Itasca Mining Co. 
146 Fed. 232, 76 C. C. A. 598; Chicago Great Western Ry. Co. v. 
Northern Pacific Ry. Co., 101 Fed. 792, 42 C. C. A. 25. This practical 
interprétation which the parties gave to the contract is not inconsistent 
with its terms. The verb "to be" means to exist as well as to become. 
The former meaning signifies continuance in a présent state, the lat- 
ter a future entry into a différent condition. The agreement of the 
parties that the excess of the plaintiff's advances "shall be secured" 
by the guaranty of the défendants is as consistent with the meaning 
that from the date of the contract it shall exist or stand secured by that 
guaranty as it is with the meaning that it shall subsequently become 
secured. The object of ail construction is to ascertain and give effect 
to the intention of the parties, to the sensé and meaning of their words 
upon which their minds met when they used them in the agreement. 
And, in view of the facts that the plaintiff had demanded a présent 
guaranty as a condition précèdent to its advance of the money, that 
the défendants authorized its agents to make such a guaranty, that 
the terms of the contract are consonant with the interprétation that 
they did make such a guaranty, that the plaintiff put that interpréta- 
tion upon the agreement and in reliance upon it loaned its money, and 
that ail the parties to the contract so construed it and acted upon that 
construction for more than two years, the conclusion is irrésistible 
that, by the agreement, the défendants made a présent guaranty of the 
payment to the plaintiff of the excess of its advances over $40,000, 
together with the interest thereon. 

[8] Counsel for the local défendants argue that the contract is void 
under the statute of frauds because it is a spécial promise to answer 
for the debt, default, or miscarriage of another, because it was not 
to be performed within one year from its making and because it was 
not signed by the parties to be charged therewith, or by any person 
by them lawfully authorized. But where the main object of guaran- 
tors is not to answer for the debt, default, or miscarriage of another 
whose debt is guaranteed, but it is to obtain substantial benefits or 
advantages to themselves which actually inure to them, their guaranty 
is also their own original agreement, and no writing is essential to its 
validity under the statute of frauds. Mine & Smelter Supply Co. v. 
Stockgrowers' Bank, 173 Fed. 859, 863, 98 C. C. A. 229, 233, and 
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cases there ciled; Davis v- Patrick, 141 U. S^ 479, 487, 488, 489, 12 
Sup. Ct. 58, 35 L. Ed. §26 ; Emerson v. Slater, 22 How. 28, 37, 38, 43. 
44, 16 E. Ed. 360. This was the nature of the contract in suit. More- 
over,jf this contract had evidenced a collatéral instead of an original 
promise of the défendants, it was' sùfficient. It was in writing-, and was 
signedby persons lawfully authorized by the défendants to make it 
on their behalf. That is certain which may be made certain. The 
agreement clearly pointed out those who acquired the property under 
the proposed purchase as the prospective principal debtors, the subsé- 
quent course of the title to the property, and the writing identified 
them, and the terms of the agreement were clear and certain. The con- 
tractwa.s not void under the statute of frauds. 

The next objection of the local défendants to the enforcement of 
this contract is that it was never performed by the plaintiff : (a) Be- 
cause, as they say, the contract provided that the advances which con- 
stituted the considération for the contract were to be made to the de- 
fendants and they were made to Reiss and Mitchell. But the contract 
does not provide that the advances should be made to the défend- 
ants personally. It recites that the plaintiff has already advanced 
$48,500, more or less, in connection with the property of the Philip- 
pine Eumber & Development Company, none of which had been ad- 
vanced to or for the défendants, that it had agreed to extend its ad- 
vances up to $62,500, and that it had yet to advance $2,500 to enable 
the défendants to make a bid at the proposed sale. The défendants 
were in America, and Reiss and Mitchell, their agents, were in Manila. 
The extension of the advance was made at the request of Reiss and 
Mitchell and to them to enable them to bid at the sale in order that 
the main benefit of the purchase might flow to the défendants through 
thèse same agents as the assignées of -the Trading Company and the 
trustées for its creditors. Reiss and Mitchell purchased and acquired 
the property by means of the plaintiff's advance and devoted it to 
this purpose without personal title or interest in themselves, and the 
plaintiff's advancement to them was in strict performance of the 
agreement. (b) Because the amount agreed to be advanced was the 
différence between $48,500 and $62,500 and the amount advanced was 
$62,500, $44,419.50 was paid out of this amount by the receiver of the 
Eumber Company, to whom it was paid for the purchase of the prop- 
erty, in order to satisfy the debt of the plaintiff secured upon the prop- 
erty, and $4,113.05 was paid to the plaintiff by Reiss and Mitchell in 
satisfaction of the unsecured part of its prior advance of $48,500 re- 
cited in the contract, so that Reiss and Mitchell had as counsel for 
the défendants' claim $4,113.05 less than the agreed amount with 
which to operate the plant they bought. But it was immaterial to the 
liability of the défendants whether the plaintiff advanced only $14,000 
after the contract was made and retained its existing mortgage for $44,- 
419.50 or advanced the $62,500, received back the $44,419.^50 secured 
upon the property from the receiver, satisfied its old mortgage, and 
took a new one for $40,000 on the plant. There is nothing in the con- 
tract to the effect that Reiss and Mitchell or the défendants should 
retain and use to operate the plant they purchased $4,113.05 out of 
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the purchase price or the money advanced, and there was no breach of 
any obligation which the plaintiff assumed thereby in its receipt from 
Reiss and Mitchell of that amount after it had advanced the entire 
$62,500 to enable them to make the purchase of the property free of 
ail liens and they had received frôm the receiver in the distribution of 
the purchase rnoney, as they did, about 85 per cent, of the différence 
between the $44,419.50 and the $62,500 paid for the property. (c) Be- 
cause the contract provides for an immédiate advance of $2,500 and 
the plaintiff advanced $5,000. But this and ail the plaintiff's advances 
were within the limit fixed by the contract, and were requested and 
received by Reiss and Mitchell, the agents of the défendants and the 
bidders at the sale, (d) Because the bid and purchase were not made 
by the défendants. But they were made by the défendants' agents 
for their benefit in the way contemplated when the contract was made, 
and they were within the true intent and meaning of the agreement, 
andi were so accepted and used by the défendants and their agents, 
(e) Because the contract contemplated no disturbance of the existing 
mortgage, and yet it was paid off out of the $62,500 furnished by the 
plaintiff under the contract to make the purchase, and Reiss and 
Mitchell gave a new mortgage on the plant for $40,000. But thç 
agreement expressly provided that the $40,000 should be secured after 
the purchase by a formai first mortgage on the property acquired, to 
be drawn by the solicitors of the plaintiff, and it could not be so se- 
cured without a satisfaction of the mortgage in existence when the 
contract was made. The plaintiff committed no breach of the obliga- 
tion of the contract, but carefully performed it. 

Finally, it is contended that the défendants were released from the 
obligation of their agreement: (1) Because Reiss in his letter to 
Marshall on June 14, 1905, agreed on behalf of the défendants that 
they would guarantee that ail sums advanced by the plaintiff pend- 
ing the arrivai of a power of attorney should be repaid. But this let- 
ter was written on the same day as and before the guaranty in suit. 
Reiss had no authority to guarantee repayment of more than was 
advanced under this written guaranty. No more was advanced, and 
this letter itself provided that it should cease and be of no further 
effect, when the guaranties and agreements contemplated by the un- 
derstanding between Reiss and Marshall were made and thèse guar- 
anties were executed when the contract in suit was signed on that day. 
This letter did not modify the contract. (2) Because Reiss and Mitch- 
ell on behalf of their principals on June 30, 1905, made an agreement 
to pay, or to cause the receiver to pay, to the plaintiff $44,532.05, er- 
rors in the account excepted. But this agreement was not inconsistent 
with any terms of the contract in view of the fact that the plaintiff 
advanced the entire $62,500 to make the purchase. It was a mère stip- 
ulation of a part of the method of performing the contract which the 
agreement itself did not prescribe. It neither modified the guaranty 
nor released the défendants from their obligation to perform it. 

AU the propositions and arguments of counsel relating to the valid- 
ity, construction, extent, and enforcement of the contract of June 14, 
1905, hâve been deliberately considered, the more important of them 
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have now been dîscussed and the conclusion is that the défendants 
made a valid contract of guaranty of the payment of $22,500 and in- 
terest, and the plaintiff is lawfully entitled to the en forcement of that 
agreement. 

[9] But counsel for the plaintifï insist that the local défendants 
ratified the entire contract, so that they are also liable for the interest 
on the $40,000 which their agents in excess of their authority under- 
took to bind them to pay. This question was not considered or de- 
cided by the référée or by the court below because they were of the 
opinion that the unauthorized signature of the Trading Company left 
ail the défendants exempt from liability under the contract, and, con- 
sidering the contract in that view, the référée was of the opinion that 
the local défendants had, and the court that they had not, ratified it. 
The facts from which the référée deduced that conclusion are pre- 
sented in the finding and they are strong and persuasive. They show 
that the défendants knew as early as July, 1905, that they had guaran- 
teed the payment of $22,500; that they knew as early as October, 

1906, that they had guaranteed the payment of some interest ; that with 
this knowledge they agreed, in that month, in considération of an ex- 
tensiori. of the time of payment of the guaranty, "to pay without fur- 
ther delay that portion of the guaranty which is now due under the 
terms of the guaranty entered into in Manila for and on our behalf 
by Mr. Paul Reiss" ; that they repeatedly negotiated with third par- 
ties to sell the property purchased, caused the title to one portion of 
it to be vested, and held in the name of one of them and in January, 

1907, in response to repeated demands for payment, remitted to the 
plaintiff $7,500, and wrote it, among other things, that, when they as- 
certained the amount of interest due, they would cover that by anothér 
draft. But whether or not the local défendants ratified the unauthor- 
ized stipulation in the contract to guarantee the payment of interest 
on the $40,000 af ter the laW is established that they made a valid con- 
tract to guarantee the payment of $22,500 and monthly interest thereon 
présents a very différent question from that decided by the référée and 
the court below because the acts of alleged ratification and estoppel 
found by the court may and must, in the absence of proof that they 
were referable to the tlnauthorized part of the contract, be referred 
to the authorizéd part of it. The authority to make the contract 
was in letters and cablegrams which were equally well known to 
the plaintiff, to the défendants, and their agents in Manila before the 
agreement Wâs signed. ' Hence no moral duty and no civil obligation 
was imposed on the défendants to perform, to ratify, or to give notice 
that they would not pérform or ratify the unauthorized guaranty of 
thê paynient of the interest on the $40,000, and the burden was on the 
plaintiff to prove the ratification it alleged. "Ratification of an act 
of an agent previously unauthorized must, in order to bind the princi- 
pal, be with full knowledge of ail the material facts. If the material 
facts be either suppressed or unknown, the ratification is treated as 
invalid, because founded on mistake or fraud." Bennecke v. Insur- 
ance Company, 105 U. S. 355, 360, 26 L. Ed. 990; Combs v. Scott, 
12 Allen' (Mass.) 493, 497. Reiss, the agent of the local défendants. 
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knew the terms of the contract, and was aware that it contained this 
unauthorized guaranty of interest in June, 1905, when he made it. 
In August or September, 1906, after he had returned from Manila, 
the local défendants hired him to go to New York and procure an 
extension of the time for the payment of their guaranty, and counsel 
for the plaintiff argue that his knowledge of the unauthorized guar- 
anty acquired in 1905 must be imputed to the défendants in the trans- 
action of 1906. 

[10] It is, however, only when the knowledge acquired by an agent 
in a previous transaction is legally presumed or clearly shown by cir- 
cumstances, or other évidence, to hâve been in his mind at the time 
of the subséquent transaction, that it can be imputed to his principal 
therein. The Distilled Spirits, 11 Wall. 356, 357, 20 L. Ed. 167. The 
time between June, 1905, and August, 1906, was too long to sustain 
a légal presumption that the unauthorized stipulation was in his mind 
at the later date. There was no finding of any facts which show that 
any question of interest ever arose, or of any fact to the efifect that 
Reiss ever thought of this unauthorized stipulation in the later trans- 
action. None of the défendants ever saw the contract, or a copy of 
it, until January, 1907, there is no finding of any fact indicating that 
the question whether or not they were liable for interest on the $40,- 
000 ever arose, or came to their attention in any way, or that they 
ever noticed that there was a clause in the contract concerning it prior 
to January 27, 1907, or that after that date they ever performed any 
act or made any sign of ratification, or of concession of its validity. 
In this state of the case the facts found fail to show that the de- 
fendants had full knowledge of ail the material facts relating to this 
unauthorized stipulation prior to January 27, 1907, and they do not 
sustain the légal conclusion that they ratified the guaranty of the pay- 
ment of the interest on the $40,000. 

For the same reason, and also because the plaintiff had the same 
knowledge and the same means of knowledge as the défendants re- 
garding the lack of the authority of Reiss and Mitchell to make the 
unauthorized guaranty, and because the facts found fail to show that 
the plaintiff disadvantageously changed its position in reliance upon 
any acts or words of the défendants conceding the validity of that 
guaranty, the local défendants are not estopped from repudiating it, 
and the plaintiff cannot recover interest on the $40,000. 

[11] A single question remains. May the local défendants recover 
on their counterclaim the $7,500 they remitted to the plaintiff on 
January 14, 1907? When that remittance was made, they owed the 
plaintiff on their guaranty $22,500 and monthly interest thereon from 
July 14, 1905, to January 14, 1906, and this interest and $3,750 of 
the principal they guaranteed was past due. The plaintiff had de- 
manded of them this interest and installment, and also the installment 
of $3,750 of the $40,000 which had become due on June 14, 1906, and 
in response to this demand the $7,500 was remitted. The défendants 
remitted therefore about $3,000 more than the amount of their debt 
past due at that time, but another installment of $3,750 of the $22,500 
fell due on June 14, 1907, and this second installment absorbed the 
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remainder of the $7,500, and left a balance of past-due principal and 
interest owing by the défendants before this action was commenced 
in October, 1907. The finding of facts leaves-no doubt that the de- 
fendants remitted this money to pay the amount they believed to be 
past due on their guaranty ; that they were then anxious to make some 
arrangement with the plaintiff to induce it to bring a suit against ail 
the défendants, so that Wolfif and the Hilberts might thereby be corn- 
pelled to pay their proportion of the amount owing under the guar- 
anty; that for this purpose they requested the plaintiff to accept the 
$7,500 as a deposit as évidence of their good faith until one of them 
could arrive in New York on the following Friday ; that the plaintiff 
acceded to this request; that the défendants never demanded the re- 
payment of any of this money until after the second installment of 
$3,750 fell due on June 14, 1907 ; and that in October, 1907, before 
this suit was commenced, the plaintiff credited the $7,500 to the de- 
fendants, and applied it in part payment of their matured indebtedness 
to it. Counsel indulge in a discussion of the questions whether or 
not this $7,500 remained as a spécial deposit after the visit of Mr. 
Koehler to New York in January, 1907, to arrange for a suit against 
ail the défendants, and whether or not a voluntary payment by mis- 
take under the circumstances of this case may be recovered. Thèse 
issues might hâve been material if the légal conclusion of the court 
below that the défendants were free from ail liability under their orig- 
inal contract could be sustained, but they are no longer so. The sum 
of $7,500 was voluntarily remitted by debtors to their creditor in re- 
sponse to the latter's demand of payment of their debt. It remained 
in the creditor's possession without demand of return until the past-due 
indebtedness of the défendants had become more than the amount of 
the remittance. The unavoidable resuit is that, whether the plaintiff 
held it as a spécial deposit to await the resuit of further negotiation 
concerning an action by it against ail the défendants or as a payment 
on the guaranty, the défendants hd no right to recover it back until 
they paid their overdue obligation. The plaintiff, after the défendants' 
matured obligation exceeded the $7,500, could lawfully apply it to 
the payment of that debt, The facts found do not warrant the conclu- 
sion that the $7,500 was charged with any trust in the hands of the 
ptointiff other than a trust to apply it to pay the debt of the local de- 
fendants at some indefinite time, so that the dfeposit stood in no stronger 
position than a gênerai deposit, and a depositor cannot recover his gên- 
erai deposit of his creditor after his debt to him in excess of that de- 
posit has become due, unless he first pays that debt. Durkee v. Na- 
tional Bank of Florida, 102 Fed. 845, 849, 42 C. C. A. 674; People 
V. St. Nicholas Bank, 44 App. Div. 313, 319, 60 N. Y. Supp. 719; 
Jordan v. National Shoe & Leather Bank, 74 N. Y. 467, 473, 30 Am. 
Rep. 319; Jackson v. McKnight, 17 Hun (N. Y.) 2; Smith v. Eighth 
Ward Bank, 31 App. Div. 6, 9, 52 N. Y. Supp. 290; Second National 
Bank of Ufayette v. Hill, 76 Ind'. 223, 226, 40 Am. Rep. 239 ; Au- 
rora National Bank v. Dils, 18 Ind. App. 319, 48 N. E. 19, 22. The 
défendants are entitled to no recoyery on their counterclaim. 
The sum of the whole matter is that the défendants, Hugo A. Koeh- 
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1er, Henry Koehler, Jr., and the American Brewing Company, are 
liable to the plaintiff on their guaranty contained in tlie contract of 
June 14, 1905, to the amount of $22,500 and monthly interest thereon 
at 7 per cent, per annvim, according to the ternis of that contract ; that 
the plaintifï is entitled to a judgment against thèse défendants in this 
action for the matured installments of that $22,500, the matured in- 
stallments of monthly interest thereon, and interest on those respective 
installments at 6 per cent, per annum, less a crédit of $7,500 as of 
the date of January 14, 1907. The judgment below must accordingly 
be reversed, and the case must be remanded to the court below, with 
instructions to enter a judgment in accordance with the views ex- 
pressed in this opinion ; and it is so ordered. 



ATLANTIC COAST LINE R. CO. v. FINN. 

(Circuit Court of Appeals, Fourth Circaiit. April 9, 1912.) 

No. 1,057. 

1. Masteb and Servant (§ 100*) — Relief Department— Acceptatjce of Bene- 

FiTS — Effect. 

Under Act March 7, 1905 (24 St. at Large, p. 962), whieh provides tliat. 
an employé's acceptanee of beneflts from a relief department maintained 
by his employer shall not bar recovei-y against the latter for injury, a 
railway company's liabllity for injury to an employé is not released by 
the employé's acceptanee of such beBefits, though the contract out of 
which the release is clalmed arose was made before the act was passed. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 166- 
170; Dec. Dig. § 100.* 

Acceptanee of beneflts from relief associations or insurance procured 
by master as affecting master's liabillty for injuries to servant, see note 
to Atlantic Coast Line R. Ce. v. Dunning, 94 C. C. A. 1.39.] 

2. Master akd Servant (§ 286*) — Railroads— Injurt to Employé — Négli- 

gence — Jury Question. 

In an action against a railway conipany for injury to an employé re- 
sulting from a broken brake on tlie eafcoose in which he was riding, held, 
under the évidence, a jury question whether the conipany was négligent. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1001, 1006, 1010-1050; Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

Action by P. P. Finn against the Atlantic Coast Line Railroad 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

On the 17th day of November, 1905, the plaintiff below, Finn, had been 
for a number of years, in the employ, as eugineer, of the railroad çompauy, 
défendant below. At the time, however, he was suspended under' charges 
of an alleged dereliction of duty. In response to a telegram from the com- 
pany's master mechanle, he on that day started to go from his home at Sump- 
ter, to Florence, S. C, aboard one of the company's regular trains. En route, 
at Lynchburg, he saw the master méchante aboard another train going in 
the other direction towards Sumpter, but not in time to leave his train and 
board the other. On his arrivai at Florence he boarded a freight train that 

•For other cases see same toplc & | number In Dec. t Am. Digs. 1907 to date, & Rep'r Indexes 
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was going back to Sumpter. This freight train, known as No. 11, was made 
up of a number of box cars, a flat car, and a eaboose. He was riding In the 
eaboose. At Oartersville, an intermedlate station between Florence and Sump- 
ter, this freight train undertook tbe opération of ''kicking" tho flat car into 
a side track. To do this the eaboose was eut off the train while in motion 
and the train proceeded on the main Une beyond tbe north or far end of the 
side track, the intention being to uncouple the flat car, propel it into the slde 
track, close the side track, so that the train could roll back on the main track 
to the eaboose, stopped in the meantime thereon. The hrake ou the eaboose 
was broken so that the brakeman could not stop it. It rolled on to the clear 
post at the north end of the side track, by reason whereof the flat car could 
not be "kicked" into the side track wlthout its "side swiping" the eaboose. To 
avoid this, the switch to the side track was quickly closed, and the fuU force 
of the backing train was sustained by the eaboose. Finn, in the eaboose, was 
thrown from his seat against its sliding door and injured. 

More than five years thereafter, on December 21, 1910, he filed his coni- 
plaint in the court below, alleging such injury, and charging it to be résult- 
ant from the négligence of the Company by reason of its operating the eaboose 
wlth the broken brake. 

The Company for défense denied generally the injury as alleged, and the 
négligence charged, and set up specially the existence of a "Relief Associa- 
tion" eontract and compliance therewlth by both Finn and the company, 
whereby the latter was released of ail liability. Demurrer to this spécial dé- 
fense was made that under a spécial act of the Législature of South Caro- 
lina, entitled "An act to flx and déclare the liabilities of any corporation, flrm 
or Individual operating a relief departnient to employés, and to regulate the 
opération of same," approved March 7, 1905 (24 St. at Large, p. 982), such 
eontract constituted no estoppel to Finn's right to recover. This demurrer 
was sustained flnally by the court below. On March 30, 1911, a verdict was 
rendered in Finn's favor for $10,000 damages. Motion was made to set aside 
this verdict and grant a new trial. The court below, after considering this 
motion, determined that it should be set aside unless a remittitur of one-half 
the damages was filed within 20 days from the détermination of the motion. 
Such remittitur was filed and judgment was finally entered for $5,000 and 
costs, to which judgment this writ of error bas been sued out. 

P. A. Willcox and Lucien W. McLemore, for plaintiff in error. 
Thomas B. Fraser and Richard S. Whaley (Miller, Whaley & Bis- 
sell, on the briefs), for défendant in error. 

Before PRITCHARD, Circuit Judge, and McDOWELL and 
SMITH, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
[1] The first assignment of error is in the following language: 

"The said court erred in refusing to direct a verdict at the close of ail the 
évidence in favor of the défendant, for the reason that the évidence, undls- 
puted and indisputable, showed that the plaintiff was a meniber of the re- 
lief department of défendant, and on account of the alleged injury received 
beneflts, and that the acceptance of thèse beneflts constituted a release by the 
plaintiff: In favor of défendant for ail alleged damages and constituted a bar 
to this action ; and, f urther, that the act of the General Assembly of South 
Carolina,. approved March 7, 1905, is unconstitutional, as an unreasonable 
interférence wlth tho right of private eontract in contravention of the Con- 
stitution of South Carolina (article 1, § 5), and the Constitution of the United 
States (Amendments, art. 14, § 1), and as impairlng the obligation of a eon- 
tract in contravention of the Constitution of South Carolina (article 1, § 8), 
and the Constitution of the United States (article 1, § 10); and, f urther, that 
défendant became a member of defendant's relief department in 1901, and 
at such time entered into the eontract in question, which cannot be abrogated 
by the act of the General Assembly approved March 7, 1905." 
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It is insisted by counsel for the défendant that membership by the 
plaintiff in the relief department and the acceptance of benefits for 
in jury constitute a release and a bar to this action. The défense re- 
lies principally upon the case of Atlantic Coast Line Railroad Com- 
pany V. Dunning, 166 Fed. 850, 94 C. C. A. 128. That case was 
heard on writ of error by this court, and the opinion was delivered by 
Judge Morris and concurred in by Chief Justice Fuller and Judge Pur- 
nell. The court, among other things, said: 

"There remains to be considered whetiier the aet of South Carolina of March 
7, 1905, can hâve the effect of rendeiing the contract vold liy declaring that 
the acceptance by the employé of the benefits of the contract shall not estop 
hlm from recovering damages, notwithstanding he may hâve glven a release ; 
that Is to say, that he may accept the benefits of the contract so far as it is 
bénéficiai to him, but shall not be bound by the other terms of the contract, 
which releases the employer. It is to be noted that in the présent case the 
plaintifCs received the slck benefits for over ten months af ter the accident, and 
for six months after they h ad brought their sults. 

"The validlty of similar législation bas been frequently the subject of judi- 
cial adjudication, and the courts hâve quite unlformly decided adversely to 
its validity. The aet of South Carolina now in question was before the court 
of common pleas of Charleston county, S. G., in the case of Sturgiss v. Atlan- 
tic Coast Line Railroad Company, 80 S. C. 167, 61 S. E. 261, and Circuit 
Judge Purdy, in a very careful and learned opinion, held that the employé 
after being injured had a right to elect which remedy he wonld pursue, and, 
if he elected to take the benefits and release the railroad company, he was 
bound by that élection, and that the attempt of the I^egislature to give him 
both remédies, notwithstanding his release, was beyond législative power. 
And the Circuit Judge also held that the aet was an unconstitutlonal inter- 
férence with the right of the employé and the railroad company to contract. 
The Sturgess Case was appealed to the Suprême Court of South Carolina, and 
was afflrmed by a divided court. Sturgiss v. Atlantic Coast Line Railroad 
{Jompany, 80 S. C. 167, 61 S. E. 261. Also in the circuit court for Charleston 
county it was held by Circuit Judge Watts that an employé, havlng elected 
to receive benefits after the in jury, was estopped from bringing an action 
for damages. This décision on appeal to the Suprême Court of South Caro- 
lina was also affirmed by a divided court. Johnson v. Railway Co., 55 S. G. 
J52, 32 S. E. 2, 33 S. E. 174, 44 L. R. A. 645. We think, therefore, we may 
take it to hâve been the law of South Carolina at the time the présent case 
wtis tried, and, as far as we hâve any information, now is the law of South 
(^'arolina, that whenever an employé has after the accident elected to receive 
benefits as a member of the relief department, and has released the railroa.î 
company, he eannot maintain an action for damages notwithstanding the 
South Carolina aet of assembly." 

It will be observed that the décision of the court in that case was 
based upon the ruling of the South Carolina court to the effect that 
the aet in question was unconstitutlonal. 

The learned judge who tried the case at bar in the court below re- 
lied upon the case of McGuire v. Railroad Company, 131 lowa, 340, 
108 N. W. 902, 33 L. R. A. (N. S.) 706. The court in that case in 
discussing this phase of the question, among other things, said : 

"So thoroughly are the courts committed to this theory of the law that in 
Stewart v. Supervisors [30 lowa, 9, 1 Am. Rep. 238] supra, it is said that 'a 
législative aet may be declared unconstitutional only when it violâtes that 
instrument clearly, palpably, plainly, and in such manner as to leave no rea- 
sonable doubt.' In this same case we approvingly quoted the language of Mr. 
Justice Baldwin of the fédéral court as follows: 'We eannot déclare a légis- 
lative aet void because it conflicts with our opinions of policy, expediency or 
justice. We are not the guardians of the rights of thiê people of the state, 
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unless they are secured by some constltutional provision wMch cornes withia 
our judicial cognizanee. Tbe remedy for unwise or oppressive législation witb- 
in constltutional bounds is by appeal to tbe justice and patriotism of tbe rep- 
résentatives ot tbe people. If tbis fail, tbe people in tbelr soverelgn capac- 
Ity ean correct tbe evil ; but tbe courts cannot assume tbeir rights.' 

"The inquiry to wblcb we are contined is one of législative power alone. 
It is fundamental in our System of governnient that ail powers not delegated 
to tbe United States by tbe terms of tbe fédéral Constitution and its aniend- 
ments, nor probibited by it to tbe states, are reserved to tbe states or to tbe 
people. Constitution United States, ameud. 10. Subject to tbe authority 
tbus expressly or by necessary interence delegated to tbe fédéral governnient, 
tbe State bas sovereign législative power over ail subjects, except sueb as are 
witbbeld from it by tbe Constitution of tbe state itself. Boyd v. EUis, 11 
lowa, 97 ; Stewart v. Supervisors, 30 ïowa, 9 [1 Am. Rep. 238] ; Purczell v. 
Smidt, 21 lowa, 540; Morrison v. Springer, 15 lowa, 324; Boyer v. Kinniek, 
90 lowa, 74, 57 N. W. 691; Hawkeye v. Frencb, 109 lowa, 588, 80 N. W. 
660 ; New ïork v. Miln, 36 U. S. 102 (9 L. TSà. 648) ; Rallroad Co. v. Dey, 82 
lowa, 312 [48 N. W. 98, 12 L. R. A. 436, 31 Am. St. Rep. 477] ; In re Meador, 
Fed. Cas. No. 9,375 ; Wadleigb v. Develling, 1 111. App. 596 ; Moor v. Veazie, 
32 Me. 343 (52 Am. Dec. 655) ; Beynian v. Black, 47 Tex. 558. It is not for 
tbe court to inquire or détermine whetber a state of facts existed callifig for 
tbe enactment of tbe législation in question. Tbat is for tbe exclusive con- 
sidération of tbe Législature. If, under any possible state of facts, tbe act 
would be constltutional and valid, tbe court is bound to présume tbat such 
condition existed. Munn v. Illinois, 94 U. S. 113 (24 L. Ed. 77): State v. 
Peckham, 3 R. I. 289 ; In re Ten Hour Law, 24 R. I. 603, 54 Atl. 602 [61 h. 
H. A. 612]." 

On this point the Suprême Court of lowa held that the statute de- 
claring invalid any private contract limiting the liability of a railway 
Company for the négligence of a fellow servant is not an arbitrary 
and unreasonable exercise of the police power of the state. And that 
the législative power to create corporations implies power to there- 
after prescribe reasonable régulation, even though the right to repeal 
or amend the charter is not reserved by the state. 

The case of McGuire v. Railroad, supra, was carried to the Su- 
prême Court of the United States (219 U. S. 549, 31 Sup. Ct. 259, 
55 L. Ed. 328) on a writ of error, and the judgment of the Suprême 
Court of lowa was affirmed by that court. The court, in discussing 
the question, among other things, said: 

"Tbe acceptance of benefits is, of course, an act done after the injury, but 
tbe légal conséquences sougbt to be attacbed to tbat act are derived from tbe 
provision in tbe contract of membersbip. Tbe stipulation vvbich tbe statute 
nullifles is one made in advanee of the InJury, that tbe subséquent acceptance 
of benefits shall constitute full satisfaction of tbe claim for damages. It is 
in this respect tbat tbe question arlses as to the restriction of the liberty of 
contract. * * * ïbere is no absolute freedom to do as one wills or to 
contract as one chooses. The guaranty of liberty does not withdraw from 
législative supervision tbat wide department of actlvity, wbieh consists of 
the making of contracts, or deny to tbe governnient the power to provide re- 
strictive safeguards. Liberty implies the absence of arbitrary restraint, not 
immunity from reasonable régulations, and prohibitions, imposed in tbe tn- 
terests of tbe community." 

However, since the décision of the court below and since the ar- 
gument of the case at bar in this court, this question has again been 
passed upon by the Suprême Court of South Carolina in the case of 
James A. Miller v. Atlantic Coast Line Railroad Company, 73 S. E. 
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71, decided at November terni, 1911. In referring to the régulation 
of the hospital and relief fund, the court, among other things, said : 

"Kot only do they provide that tlie employé who bas paid his assessments, 
and thereby coiitributed to the création and maintenance of sald fund, shall 
be barred from recovering damages for négligence, if he aceepts the beneflt 
thereunder, but they lilvewise provide that his représentatives shall not be 
allowed to bring an action for damages, caused by the négligence of the cor- 
poration, if they acccpt the beneflt ot said fund. 

'•Membership in the hospital and relief fund créâtes the relation of trustée 
and cestui que trust between the company and the employé ; and, although 
the employé is assessed to maintain the fund, he is not allowed to receive a 
dollar of the money collected for that purpose, unless he surrenders his claim 
for damages, when he has been injured through the négligence of the cor- 
poration. The flduciary relation establlshed between the company aud the 
employé places him practically at the mercy of the corporation ; for it is a 
■well-known fact that the employés are not persons, generally, of large means, 
and frequently are dépendent entirely upon their salary or wages for sup- 
port. What is the condition of the employé when he is Injured through the 
négligence of the company? lïe realizes the fact that he has a bénéficiai in- 
terest in a trust fund, and, being in need of the money, he is anxious to get 
it. He is informed, however, that he niust surrender ail other claims against 
the corporation. At this tlme he, perhaps, is suffering great mental and phys- 
ical pain, his mind is not clear as when in health, and the opportune time 
coutemplated by the corporation has arrived, when he can be easily persuad- 
ed to rellnquish his claim for damages arising eut of négligence. Public pol- 
iey demands that the corporation shall not hâve the opportunity of taking 
advantage of its employés, through the flduciary relations estabiished between 
them, with that end in view. We only désire to say, in conclusion, that, if 
the hospital and relief fund is successfuily operated, the practical resuit wiH 
be that the railroad company will be enabled to liquidate claims for dam- 
ages arising ont of its négligence, with sums of money contributed, in the 
main, by its employés — an indirect way of coiitracting against its négligence. 

"To the same effect is the followlng language of the court in McGuire v. 
Eailway, 131 lowa, 340, 108 N. W. 902, 33 L. R. A. (N. S.) 700: 'The average 
railway employé is not a man of wealth. More often than otherwise, his 
total possessions, if any, are represented by a modest home, and he dépends 
upon his wages to meet his current living expenses. If he has a family, they, 
toc, are dépendent upon his earnings. If severely injured, the pain from 
his wounds, the anxiety for his dépendent family, the pressure of his im- 
médiate needs, are not conducive to calm and business-like reflection upon 
what may prove to be a matter of great importance to him, and those who 
look to him for support. The immédiate ald which the relief department of- 
fers may, under such circumstances, assume an exaggerated importance to 
his eyes, and in his vk'eakness and distress lead him to accept a beneflt in- 
ferior to that which he might otherwise be entitled to recover. Moreover, 
the Législature may well hâve belleved that, while membership In the relief 
department was entirely voluntary in the légal sensé of the word, it was stiU 
possible for the employer, by makiug the tenure of services more secure to 
those who became niembers, to bring to bear an influence in that direction, 
severing of moral coercion.' Thèse views are recognized in the case of 
Holden v. Hardy, IGO U. S. 366, 18 Sup. Ct. 383, 42 L. Ed. 7S0, in which the 
following language is used: 'The Législature has also recognized the fact, 
which the expérience of legislators in many states has corroborated, that the 
proprletors of thèse establishments and their operatives do not stand upon 
an equality, and that their Interests are, to a certain extent, conflicting. The 
former naturally désire to obtain as much labor as possible from their em- 
ployés, while the latter are often induced by the fear of discharge to conforœ 
to régulations which their judgment, fairly exercised, would pronounce to 
be detrimental to their health or strength. In other words, the proprletors 
lay down the rules, and the laborers are practically constrained to obey them. 
In such case self-interest is often an unsafe guide, and the Législature may 
properly interpose its authority. But the fact that both parties are of fuU 

195 F.— 44 
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âge and compétent to contract does not neeessarlly deprlve the state of the 
Power to interfère, where the parties do not stand upon an equallty, or where 
the public health demands that one party to the contract shall be protected 
against himself. The state stlU retains an interest in hls welfare, however 
reckless he may be. The whole Is no greater than the sum of ail the parts, 
and, when the indlvldual health, safety, and welfare are sacriflced or ueg- 
lected, the state must sufCer.' " 

It is also insisted that the act of the Législature of South Caro- 
lina, March 7, 1905, is not applicable hère because the contract out 
of which the release arises was entered into prior to the passage of 
the act, which cannot operate retroactively, and that, if it is construed 
to operate retroactively, it is void as impairing the obligation of a 
contract in contravention of the Constitution of South Carolina (ar- 
ticle 1, § 5), and the Constitution of the United States (Amendments, 
art. 14, § 1). 

In the case of Louisville & Nashville Ry. Co. v. Mottley, 219 U. 
S. 480, 31 Sup. Ct. 265, 55 L,. Ed. 297, it appears that as a resuit 
of a collision in Kentucky of trains belonging to the Louisville & 
Nashville Railroad Company, which opérâtes various lines extending 
through Kentucky, as well as Tennessee and other states, the plain- 
tiffs, Mottley and wife, received serions injuries. Gross négligence of 
the agents and servants of the railroad was alleged as the cause of 
the collision. After the collision the plaintiffs and the company on 
the 2d day of October, 1871, entered into a written agreement of 
which the following is a copy: 

"The Louisville & Nashville Railroad Company in considération that E. L. 
Mottley and wife, Annie E. Mottley, hâve this day releaséd sald company 
from ail damages or clalms for damages for injuries received by them on the 
seventh day of September, 1871, in conséquence of a collision of trains on the 
railroad of said company at Randolph's Station, Jefferson county, Ky., here- 
by agrées to issue free passes on said railroad and branches now existing or 
to exist, to sald E. L. Mottley and Annie E. Mottley for the remainder of 
the présent year and thereafter to renew said passes annually during the livea 
of said Mottley and wife or either of them." 

The railroad company adhered strictly to this agreement for many 
years, but finally refused further to perform it on the ground that 
Act Cong. June 29, 1905, c. 3591, 34 Stat. 584 (U. S. Comp. St. Supp. 
1911, p. 1284), amendatory of the act regulating commerce, approved 
February 4, 1887 (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. 
Comp. St. 1901, p. 3154]), made its enforcement illégal. The Suprême 
Court of the United States, in passing upon this question, among 
other things, said : 

"In the Union Bridge Co. Case [204 TJ. S. 364, 27 Sup. Ct. 367, 51 L. Ed. 
523], the question was as to the constitutional authorlty of the government 
to requlre the bridge company to make Certain changes or altérations in a 
bridge across a navigable river of the United States, in Peuusylvania, and 
which bridge the company owned and constautly used. It was admitted that 
the bridge had been lawfully erected. But ultimately, in view of the neces- 
sitles of Interstate commerce, it had become an unreasonable obstruction to 
free, opeii navigation by vessels and boats then in use, and for that reason 
alone the government, by its constituted authorlties proceedlng under an act 
of Congress, ordered the bridge company at its own eost to make certain 
changes and altérations in the structure. This court held that there was no 
taking of property for public use in the constitutional sensé, and that al- 
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though the bridge when erected under the authority of Pennsylvania may 
hâve been a lawful structure, and altbough It may not bave been an unrea- 
sonablfe obstruction to commerce, as tben carried on, 'it must be taken, un- 
der the cases cited and upon principle, not only tbat tbe company when ex- 
erting the power conferred upon it by tbe state did so with Icnowledge of the 
paramount authority of Congress to regulate commerce among the states, but 
that it erected the bridge subject to the possibility that Congress migbt, at 
some future time, when the public interest demanded, exert its power by ap- 
propriate législation to protect navigation against unreasonable obstructions.' 

"Ijoug before the above cases were decided It was sald in Knox v Lee, 12 
Wall. 457, 550, and 551 [20 L. Ed. 287], that *as in a state of civil society 
property of a citizen or subject Is ownership, subject to the lawful demanda 
of the sovereign, so contracts must be understood as made in référence to 
the possible exercise of the rightful authority of the government, and no ob- 
ligation of a contract can extend to the defeat of legitimate government au- 
thority.' Thèse principles control the décision of the présent question. ïhe 
agreement between the railroad company and the Mottleys must necessarily 
be regarded as havlng been made subject to the possibility tbat at some fu- 
ture time Congress migbt so exert its vvhole coustitutional power in regulat- 
ing Interstate commerce as to render that agreement unenforccable or to im- 
pair its value. That the exercise of such power may be hampered or restrict- 
ed to any extent by contracts previously made between indivlduals or cor- 
porations is inconceivable. The framers of the Constitution never intended 
any such state of things to exist 

"It is said that, if Congress intended by the commerce act to embrace such 
a case as this, then the act is répugnant to the Constitution. Does the act 
infringe upon the coustitutional liberty of the citizen to make contracts? 
Manifestly not In the Addyston Pipe Case [175 U. S. 211, 20 Sup. Ct. 96, 44 
L. Ed. 1361, above cited, the court said: 'We do not assent to the correctness 
of the proposition that the coustitutional guaranty of liberty to the individual 
to enter into private contracts limits the power of Congress and prevents it 
from legislatlng upon the subject of contracts' — relating to Interstate com- 
merce. Again: 'But it bas never been and in our opinion ought not to be, 
held that the word [liberty] included the right of an individual to enter into 
private contracts upon ail subjects, no matter what their nature and whoUy 
irrespective (among other things) of the faet that they would, if performed, 
resuit in the régulation of Interstate commerce, and in the violation of an 
act of Congress upon that subject. The provision in the Constitution does 
not, as we belle ve, exclude Congress from legislatlng with regard to contracts 
of the above nature, while in the exercise of its constitutional right to regu- 
late commerce among the states. * * * Anything which directly obstructs 
and thus régulâtes that commerce which is carried on among the states, 
whether It is state législation or private contracts between indivlduals or cor- 
porations, should be subject to the power of Congress in the régulation of 
that commerce.' 

"Thèse authorities and principles condemn the proposition that the défend- 
ants in error had the constitutional right, pursuant to or because of the agree- 
ment of 1871 and during their respective llves, to accept and use free trans- 
portation for themselves, as passengers, on an Interstate train, after Congress 
forbade, under penalty any Interstate carrier, to demand, collect, or receive 
compensation for transportation, or any Interstate passenger, not within the 
classes excepted by the act, to use transportation tickets, except upon the 
basis flxed by the carrier's published schedule of rates. After the commerce 
act came into eiïect, no contract that was inconsistent with the régulations 
established by the act of Congress could be enforced in any court. The rule 
upon this subject is thoroughly established. • * • \Ve forbear any fur- 
ther citation of authorities. They are numerous, and are ail one way. They 
support the view that, as the contract in question would hâve been illégal if 
made after the passage of the commerce act, it cannot now be enforced 
against the railroad company, even though valid when made. If that prin- 
ciple be not Sound, the resuit would be that indivlduals and corporations 
could, by contracts between themselves. In anticipation of législation, render 
of no avail the exercise by Congress, to the full extent authorized by the 
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Constitution, of Its power to regulate commerce. No power of Congress can 
be thus restricted. The mischiefs tliat wonld resuit from a différent inter- 
prétation of the Constitution will be readily perceived." 

This case is quoted with approval by the Suprême Court of South 
Carolina in the case of Miller v. Railroad Company, supra. That 
court, in discussing this point, makes the following référence to th^ 
case of Railroad Co. v. McGuire, supra: 

"The case of MeGuire v. Railroad Company, 219 U. S. 549 [31 Sup. Ct. 259, 
55 L. Ed. 328], shows that the act of 1905 cannot be construed as an arbitrary 
exercise of the police power ; and that the fact that the contract was made 
before its passage does not render it Inapplicable in this case." 

In the case of Washington v. Atlantic Coast Line Railroad Com- 
pany, and also in the case of Chandler v. Same, reported in 136 Ga. 
638, 71 S. E. 1066, the Suprême Court of Georgia holds that the 
act of the Georgia Législature, which is similar to the act of the 
South Carolina Législature of 1905, does not impair the obligations 
of a contract either under the state or fédéral Constitution, and in 
thèse cases the McGuire Case and the case of Louisville & Nash- 
ville Railroad Company v. Mottley, supra, are cited with approval. 
The Législature of South Carolina, in the exercise of its police pow- 
er, with a view of protecting the rights of her citizens, has seen fit to 
enact the statute in question. That the Législature had the right to 
enact this législation is undoubtedly true, as shown by the décisions 
of the highest courts of many of the states as well as the Suprême 
Court of the United States. And it is obvions that, in the enact- 
ment of this statute, it was the intention of the Législature to promote 
the welfare of the people of that state, and thereby leave them free 
and untrammeled in the exercise of their rights as respects contracts 
of this character. 

In view of thèse décisions, we are of the opinion that the ruling 
of the lower court to the effect that membership in the relief de- 
partment is not a bar to the plaintifï's right of recovery was correct. 

[2] The last assignment of error relates to the refusai of the lower 
court to grant the following instruction : 

"There is no évidence in this case of négligence on the part of the défend- 
ant in faillng to exercise ordinary care to hâve brakes upon the eaboose in 
working order; the évidence otherwise showing that the car was equipped 
with brakes." 

The court below, being of the opinion that there was évidence tend- 
ing to show négligence on the part of the défendant in f ailing to ex- 
ercise ordinary care in maintaining the brakes upon the eaboose in 
working order, ruled that the question as to whether the défendant 
had exercised ordinary care in this respect was one of fact to be 
passed upon by the jury. Among other things, the plaintiff, Finn, 
testified as to this question, as follows: 

"Q. What happened? A. I heard the conductor hoUoa to the brakemau, 
'Why the hell don't you hold that brake? He says, 'I can't hold It, the chain 
is broke' ; and the next breath I heard the conductor hoUoa to him, 'Change 
that switch back to the main line.' 

"Q. What happened theu? A. I got out there, and I fait pretty bad, pretty 
sore ail over, and I sat down In the eaboose untll I got to Lynchburg. la 



FRICK V. LEWIS 693 

order to verlfy what the negro said about the brake, I got down and looked 
at the Chain myself, and the chain was, broken from that standard." 

L. K. Tedder, the conductor on the train and a vvitness on behalf 
of the plaintifï, testified as follows: 

"Q. Was there anythlng the matter with the caboose car why they could 
not stop it? A. The chain on the brake staff was broken. 

"Q. And that was the reason you could not stop the caboose? A. Tes, sir; 
when tlie switchman hoUoaed to this other bralieman at the brake stand, he 
said, 'Why don't you hold that shanty car back?' He said, 'How do you ex- 
pect me to hold it when the chain is broken?' 

"Q. Did you see that chain broken any time afterwards? A. Yes, sir; saw 
It broken at Maysville. 

"Q. After the accident? A. After the accident." 

The South Carolina statute, which requires the last car of every 
freight train to be equipped with a good and sufficient brake, is in 
the following language: 

"Sec. 2127. Every railroad corporation shall cause a good and suiHcient 
brake to be attached to every car used upon its railroad for the transportation 
of passengers, and to every car used for the transportation of freight, except 
four-wheeled freight cars used only for that purpose ; and shall cause to be 
stationed on every passeuger train trusty and skillful brakemen equal in num- 
ber at least to one for every two cars in the train, except on passenger trains, 
when power brakes are used, and one such brakeman upon the last car of 
every freight train, which must always be equipped with a good and suffi- 
cient brake." Code of Laws of South Carolina 1902, § 2127. 

Inasmuch as there was évidence tending to show that the brake 
on the last car was ont of order and would not work, the question as 
to whether the brakes on the caboose were in working order was 
necessarily one of fact to be passed upon by the jury. Under thèse 
circumstances, we think that the ruhng of the lower court upon this 
point was eminently proper. For the reasons hereinbefore stated, the 
judgment of the court below is affirmed. 

Affirmed. 

McDOWElvL, District Judge, concurs in the conclusion reached. 



FRICK, Immigration Inspecter, v. LEWIS. 

(Circuit Court of Appeals, Sixth Circuit. February 13, 1912.) 

No. 2,200. 

1. Aliens (§ 54*) — Peoceedings for DEPoniATioN— Review bt Courts. 

Where there is no évidence to support a charge that an alien is unlaw- 
fully in the United States, the Department of Commerce and Labor can- 
not righttully issue a warrant of déportation, but where a fair, though 
summary, hearing has been given in ascertaining whether there is or is 
not any proof tending to sustaln the charge, it is not open to the courts 
to consider either admissibility or weight of proof, and they eannot 
interfère if anything was offered that tends, though slightly, to sustain 
the charge. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
i 54.*] 



•For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Aliens (§ 58*) — RiGHT of Déportation— Entry in Violation op IiAW— 

Effect or Peevious Résidence in United States. 

Undei- Immigration Act Feb. 20, 1907, c. 1134, §§ 2, 21, 34 Stat. 898, 
905 (U. S. Comp. St. Snrip. 1909, pp. 448, 459), which excludes certain 
classes of aliens, and vests power in the Secretary of Commerce and 
Labor to déport an alien who lias been found hère in violation of the 
act within the period of three years after landing or entry, the fact that 
an alien entering has been a résident of the United States for a number 
of years, and had declared his intention to become a citizen, and that he 
left the country for a temporary purpose, is iuimaterial ; the statute be- 
ing applicable so long as he remains an alien, and the legality of the last 
entry is to be determined as though there had been no prerious entry, 
with the right to déport within three years thereafter. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 53.*] 

3. Aliens (§ 53*)— Right of Déportation— Importation of Women fok 

Immoral Purposes— Construction of Statute. 

Immigration Act Feb. 20, 1907, c. 1134, §§ 2, 21, 34 Stat. 898, 905 (U. 
8. Comp. St. Supp. 1909, pp. 448, 459), exclude from entry any alien who 
shall procïire or attempt to bring in prostitutes or women or girls for 
immoral purposes, aud authorize the Secretary of Commerce and Labor 
to déport any alien who has been found hère In violation of the act within 
three years after landing or entry, such fact to be determined by him. 
Section 3, as amended by Act March 26, 1910, c. 128, § 2, 36 Stat. 264, 
makes it a felony for any person to import an alien for the purpose of 
prostitution or any immoral purpose and provides that any "alien" who 
shall be convicted thereunder shall at the expiration of his sentence be 
deported. Held, that such provisions croate two distinct remédies, under 
either of whlch the right to déport niay be exercised, and that a convic- 
tion under section 3 as amended is not a condition précèdent to the right 
of the Secretary to déport under section 21, nor is an acquittai in such 
a prosecution a bar to déportation thereunder. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
I 53.*] 

4. Aliens (§ 53*) — Déportation — Construction dp Statute — "Country 

Whencb He Came," 

The provisions of Immigration Act Feb. 20, 1907, c. 1134, §§ 20, 21, .34 
Stat. 904, 905 (U. S. Comp. St. Supp. 1909, p. 459), authorizing the Secre- 
tary of Commerce and Labor to déport any alien entering or found in 
the United States in violation of the act "to the country whence he came," 
were mtended to refer to the place of his nativity or citizenship, and 
not to the country from whieh he may hâve immediately entered the 
United States. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 53.* 

For other définitions, see Words and Phrases, vol. 2, p. 1653.] 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Michigan. 

Pétition by Samuel Lewis for a writ of habeas corpus against G. 
Oliver Frick, United States Immigration Inspector. Order for dis- 
charge of petitioner, and resporident appeals. Reversed. 

This appeal is from a judgment in habeas corpus holding a warrant for 
déportation to be void. It was agreed In the court below that the facts of 
the case might be considered as they are stated in the opinion. The opinion 
shows (189 Fed. 146) that on November 17, 1910, Lewis "went across the river, 
from Détroit to Windsor, remained not more than an hour or so, and brought 
back with him, into the United States, a woman claimed to be his wife. 
On this occasion he made to the Immigration officers a statement as to the 

•For other cases see saine toplc & % numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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woman and her récent history, some part of which statement was concededly 
untrue. In December following he was Indlcted by the grand jury for vio- 
lation of section 3 of the immigration law, * * * the sole charge belng 
that in bringlng thls woman across the river on November 17th she was by 
him imported for au immoral purpose. Thls indictment duly came on to be 
trled In the District Court of thls district, and on March 23, 1911, the trial 
jury rendered a verdict of not guiltj. ïhe issue was whether the womau 
was in fact, or was belleved to be, his lawful wife. On Xoveniber 24, 1910, 
he was arrested by au immigrant inspecter upon a warrant of arrest issued 
by the Department of Commerce and Labor, specifying, as its moving causes 
(1) that he had been convicted of or admitted haviug committed a felony 
or other crime or misdenieaiior iuvolving moral tlirpitude prlor to his entérina 
the United States ; (2) that he had brought into the L'nlted States a womau 
for immoral purposes ; (3) that at the time of his cntry (November 17, 1910) 
he was lilîely to beeome a public charge ; and (4) that he entered without 
inspection, and heuce was unlawfully in the country. Certain hearlngs and 
examinations were held before the insnectors. * * * AVhat I understand 
to be a complète file copy of the department proceediugs does not show any 
formai finding by the department upon the charges made, but that is, prob- 
ably, not material. because on February 14, 1911, the Secretary of Commerce 
and Labor Issued his warrant of déportation, reciting that, after due hearlng, 
he had beeome satisfied that Lewis, who landed at Détroit, Mich., from Can- 
ada, November 17, 1910, was in thit- country In violation of the immigration 
law as amended March 26, 1910, in this, to wlt: 'That the said allen was 
a member of the excluded classes, in that he has been convicted of and ad- 
mits havlng committed a felony or other crime or misdemeanor involving 
moral turpitude prlor to his entry into the United States ; that he procured, 
imported, and brought into the Uiuted States a woman for an Immoral pur- 
pose ; that at the time of his entry into the United States he was a person 
llkely to beeome a public charge ; and that he is unlawfully withln the United 
Jetâtes, in that he seeured admission by false and misleading statements 
thereby entering without the inspection contemplated by law; and may be, 
deported in accordauce therewlth.' Thereupon, the warrant dlrected that he 
be taken to New York and be from there deported to Russia." 

After alluding to a stay dlrected by the department peudlng proceediugs 
under the indlctmeut and also to a further stay for ten days to enable Lewis 
"to submit additional niformation," the trial judge said: "Lewis, by his at- 
torney, submltted to the department, at Washington, a showlug that he had 
been aequitted on the Indictment, and also some character évidence, April 
ISth, and it is to be assumed after this additional showlng the Secretary 
withdrew the stay, and dlrected Mr. Frick (the inspector) to exécute the 
warrant immedlately." 

J. E. Bland, Asst. U. S. Atty. (Frank H. Watson, U. S. Atty., on the 
brief), for appellant. 

H. P. Wilson and G. W. Moore (Florian, Moore & Wilson, on the 
brief), for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
KILLITS, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The right of déportation was denied on the ground that the depart- 
ment was without jurisdiction. The controlling reasons for so hold- 
ing were (1) that ail the charges except the one concerning the woman 
depended upon the charge that Lewis' entrance into the United States 
was on November 17, 1910, while the court was of opinion that since 
his first entrance occurred September 20, 1904, the three years' clause 
of the act of Congress began to run at that time and so the period for 
déportation had expired at the date of the Détroit entrance; (2) that, 
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as the act of împorting and bringing into the United States « woman 
for immoral purposes is denounced by the act as a felony, Lewis 
must be convicted of the felony before he can be deported on that 
charge. 

[ 1 ] The court believed that there was no évidence tending to sup- 
port any of the charges, except the one concerning the woman. Where 
there is nothing to support a charge, we agrée that the department 
cannot rightfully issue a warrant to déport ; for that would be a clear 
abuse of power. But, where a fair though summary hearing bas 
been given, in ascertaining whether there is or is not any proof tending 
to sustain a charge involved in a case like this, it is not open to courts 
to consider either admissibility or weight of proof according to the 
ordinary rules of évidence (Lee Lung v. Patterson, 186 U. S. 176, 
22 Sup. Ct. 795, 46 L. Ed. 1108), even if it believe the proof was in- 
sufficient and the conclusion wrong. The question is whether anything 
was ofïered that tends, though slightly, to sustain the charge. United 
States V. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040. 
As Mr. Justice Holmes said in Chin Yow v. United States, 208 U. 
S. 13, 28 Sup. Ct. 203, 52 L. Ed. 369: 

"But, unless and untU It is proved to the satisfaction of the judge that 
a hearing properly so called was denied, the merits of the case are not open, 
and, we may add, the déniai of a hearing cannot be established by proving 
that the décision was wrong." 

It is true that in both of the cases last cited the court was dealing 
with a question of exclusion of an alien, where by the act in question 
the décision of the executive officer was made final, but we think the 
rules there laid down, as well as those in Lee Lung v. Patterson, su- 
pra, are in principle applicable hère. Section 25, Act Feb. 20, 1907, 
34 Stat. 907; Joint Res. No. 34, 33 Stat. 591. We are confirmed in 
this view by the décision in Bâtes & Guild Co. v. Payne, 194 U. S. 
106, 109, 24 Sup. Ct. 595, 597 (48 L. Ed. 894), where an order of the 
Postmaster General was under review on appeal in an equity case, and 
not as hère in a habeas corpus proceeding. Justice Brown said: 

"The rule upon this subject may be summarized as follows: That, where 
a décision of questions of fact is committed by Congress to the judguient and 
discrétion of the head of a department, his décision thereon is conclusive; 
and that even upon mixed qtiestions of iaw and fact, or of law alone, hls ac- 
tion will carry with it a strong presumption of correctness, and the courts 
will not ordinarily review it, although they may hâve the power, and will 
occasionally exercise the right of so dolng." 

When we consider the complicated duties devolved upon the de- 
partment and the objects sought to be accomplished by their proper 
discharge, viz., the ascertainment of conditions requiring particular 
aliens to be deported, we are convinced that it is not open to us to 
examine, according to technical tests, into the suificiency of matters 
regarded by the Secretary of Commerce as proof. Thus interpreting 
the record, we cannot say that it contains nothing tending to support 
any of the charges other than the one concerning the woman; and 
of the latter the court said : 

"So far as coneerns the main question of fact into which the department 
undertook to examine, viz., the Importing of the weman, I do not see sulii- 
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dent ground for thèse complalnts, and, if the department had jurlsdiction, 
under the existing circumstances, to hear and détermine this question of 
fact and to déport upon that ground, I should not undertake to review its 
conclusion." 

[2] We may now consider the grounds stated, upon which the 
learned trial judge allowed the writ. Section 2 of the act as amended 
March 26, 1910 (36 U. S. Stat. L. 263, 264), defines certain classes 
of aliens, who "shall be excluded from admission into the United 
States." Among thèse classes are (1) persons likely to become a 
public charge ; (2) persons who hâve been convicted of, or who admit 
having committed, a felony or other crime or misdemeanor involving 
moral turpitude (prior, of course, to entry into the United States) ; 
(3) "persons who procure or attempt to bring in prostitutes or women 
or girls for the purpose of prostitution or for any other immoral pur- 
pose." Section 21 of the act (34 Stat. L,. 905) vests power in the Sec- 
retary of Commerce and Labor to déport an alien who has been found 
hère "in violation of this act * * * within the period of three 
years after landing or entry," and return him "to the country whence 
he came." Section 3 as amended March 26, 1910, provides that "who- 
ever shall, directly or indirectly, import * * * into the United 
States, any alien for the purpose of prostitution or for any other im- 
moral purpose" is guilty of a felony. 

Was the period of three years, mentioned in section 21, applicable 
in this case to Lewis' entry into Détroit, or only to his original entry 
into New York? It must be conceded that there is a diversity of 
judicial opinions upon the subject of temporary absence of an alien 
from this country and his re-entry. The diiîficulty, of course, arises 
through varying interprétations of acts of Congress ; for the question 
is one of législative intent. The power of Congress to prohibit a sec- 
ond or later entrance of aliens and the power originally to exclude 
them are derived from the same source, and are but "parts of one 
and the same power." Fong Yue Ting v. United States, 149 U. S. 
713, 13 Sup. Ct. 1022, 37 L. Ed. 905. Illustrations of the exercise 
of the power to prevent and to permit re-entry may be found in the 
Chinese Exclusion Case, 130 U. S. 603, 604, 9 Sup. Ct. 623, Z2 E. 
Ed. 1068, and Eau Ow Bew v. United States, 144 U. S. 47, 12 Sup. 
Ct. 517, 36 E. Ed. 340; the first being based upon an act disclosing 
an intent to forbid return and the other upon an act showing a pur- 
pose to permit return. 

One contention is that Lewis had been a domiciled résident hère for 
more than three years prior to his entrance into Détroit, and that this 
entitled him temporarily to leave the country and re-enter without 
regard to the provisions defining the excluded classes. True he had 
in May, 1906, declared his intention to become a citizen of the United 
States ; but he was still an alien at the time of his re-entry. City of 
Minneapolis v. Reum, 56 Fed. 576, 6 C. C. A. 31 (C. C. A. 8th Cir.) ; 
In re Kleibs (C. C.) 128 Fed. 656; In re Moses (C. C.) 83 Fed. 995; 
Maloy V. Duden (C. C.) 25 Fed. 671 ; Wallenburg v. Missouri Pac. 
Ry. Co. (C. C.) 159 Fed. 217; In re Poisson (C. C.) 159 Fed. 283. 

In Lem Moon Sing v. United States, 158 U. S. 538, 547, 15 Sup. 
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Ct. 967, 970 (39 L. Ed. 1082), when speaking of the re-entry of a 
domiciled alien, Justice Harlan said: 

"Is a statute passed In exécution of that power (to exclude allens) any 
less applicable to an allen, who has acquired a commercial domicile wlthln 
the United States, but who, havlng voluntarUy left the country, although for 
a temporary purpose, clalms the right under some law or treaty to re-enter 
it? We think not. The words of the statute are broad and include 'every 
case' of an allen, at least every Chlnese alien, who, at the time of its passage, 
is out of this country, no matter for what reason, and seeks to come back. 
He is none the less an alien beeause of his having a commercial domicile in 
this country." 

True, the décision was limited to the question whether appellant 
h ad been constitutionally committed to officers of the executive 
department for final détermination (158 U. S. 550, 15 Sup. Ct. 972, 
39 L,. Ed. 1082), but the judgment below denying an application for a 
writ of habeas corpus was afïirmed; and we regard the décision as 
applicable alike to the questions respecting domicile, and législative in- 
tent touching the présent use of the word "alien." 

Now, as to the Windsor-Détroit entry, it is safe to say that, accord- 
ing to the présent trend of décision of the fédéral Courts of Appeals, 
the entry was within the purview of section 2 of the amended act. 
See Ex parte Hoffman, 179 Fed. 839, 103 C. C. A. 327 (C. C. A. 2d 
Cir.), which was based on the earlîer décision of the same court in 
Taylor v. United States, 152 Fed. 1, 4, 81 C. C. A. 197. In our opin- 
ion it was not meant by the reversai of the Taylor Case to change the 
conclusion there reached in the majority opinion as to aliens re-enter- 
ing this country with apparent intent to remain. 207 U. S. 120, 28 Sup. 
Ct. 53, 52 L. Ed. 130. See, also, Sibray v. United States, 185 Fed. 401, 
402, 107 C. C. A. 483 (C. C. A. 3d Cir.); United States v. Sprung, 
187 Fed. 903, 905, 906, 110 C. C. A. 37 (C. C. A. 4th Cir.); Prent^s 
v. Petros Stathakos, 192 Fed. 469, decided July, 1911 (C. C. A. 7th 
Cir.). The décisions in Redfern v. Halpert, 186 Fed. 150, 108 C. C. A. 
262 (C. C. A. 5th Cir.), and United States v. Nakashima, 160 Fed. 
842, 87 C. C. A. 646 (C. C. A. 9th Cir.) are to the contrary. 

The décision of this court in United States v. Aultman Co., 148 
Fed. 1022, 79 C. C. A. 457, affirming the judgment of the court be- 
low (143 Fed. 922), is not applicable. That was a prosecution for al- 
leged violation of the law, which forbade and denounced with pen- 
alties any encouragement, through solicitation, promise, or agreement, 
of the importation or immigration of aliens for the purpose of per- 
f orming labor in this country. No question of déportation was in- 
volved. The marked différence to be observed between that case and 
this is that there the action was against the company to recover the 
penalty inflicted for inducing an alien to come hère, while this is a 
proceeding to déport an alien. The statute there considered disclosed 
an intent to protect American labor against foreign pauper labor, and 
the act of the Aultman Company was regarded under ail the circum- 
stances as not falling within the intention of the law. We think it 
plain that the learned judges taking part in the case — the judge de- 
ciding it below and the judges affîrming it alone upon his opinion — 
could not hâve thought it necessary even to consider the question with 
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whîch we are now concerned. See United States v. Williams (D. C.) 
183 Fed. 905. 

In view of the changes made in the statutes and the ends sought to 
be accomplished under them — which, for example, are so clearly and 
cogently stated by Judge Lacombe in Taylor v. United States and 
Ex parte Hoffman — we are constrained to believe that those décisions 
and their class, when applied to the présent statute, more certainly 
and completely effectuate the intention of Congress than the two op- 
posing décisions do. The power and duty vested in the départaient 
to exclude and to déport objectionable aliens are in their nature con- 
tinuing. The only limitation stated is that déportation shall take place 
within three years. This is plainly meant to enable the officiais to dé- 
termine the fitness of aliens admitted. Aliens of fitness may, however, 
leave the country and return later in a condition and under circum- 
stances that would obviously présent the very evils which the act was 
passed to remedy. Such new conditions and new entry as clearly 
fall within the letter and purpose of the enactment as the same condi- 
tions and an original entry admittedly do. 

It is true that to apply to the présent case the rule laid down in the 
majority décisions is, as respects the time of Lewis' absence, to subject 
the rule to a severe test. Lewis was in Windsor only about an hour ; 
but, unless we décline to recognize the charges contained in the war- 
rant of déportation, we must hold that, when Lewis re-entered Dé- 
troit, he was engaged in the exécution of a scheme that was plainly 
violative of the alien act. He was not returning from the discharge 
of a temporary and lawful errand; and, having no such question as 
that before us, we do not pass upon it. If we yield then to the mère 
duration of Lewis' absence, we must grant to that feature greater im- 
portance than we do to the conditions attending his re-entry and to 
the intention of the law itself. 

It is to be observed that under section 21 the Secretary's power to 
déport is in terms vested when he is satisfied that an alien is hère "in 
violation of this act." It needs only to be stated that, if we are right 
in believing (upon the charges) that section 2 is applicable, Lewis' re- 
entry and his remaining hère were "in violation of this act." Haw 
Moy V. North, 183 Fed. 91, 105 C. C. A. 381 (C. C. A. 9th Cir.); Ex 
parte Avakian (D. C.) 188 Fed. 690; Ex parte Kaprielian (D. C.) 

188 Fed. 694; Williamsv. United States, 186 Fed. 479, 481, 108 C. 
C. A. 457 (C. C. A. 2d Cir.). See, also, the Japanese Immigrant Case, 

189 U. S. 86, 99, 23 Sup. Ct. 611, 47 L. Ed. 721 ; Turner v. Williams, 
194 U. S. 281, 290, 24 Sup. Ct. 719, 48 L. Ed. 979. 

[3] It remains to consider whether the power to déport under sec- 
tions 2 and 21 just passed upon is affected by anything contained in 
section 3. The case (Wong You v. United States, 181 Fed. 313, 104 
C. C. A. 535) relied on in the court below in connection with the hold- 
ing that a conviction of Lewis under section 3 was a condition pré- 
cèdent to the right to déport him was reversed by the Suprême Court, 

January 2?, 1912. 223 U. S. 67, 32 Sup. Ct. 195, 56 L- Ed. • 

After stating in the décision of reversai that the court below had 
"made a mistaken use of its principles of interprétation," the Suprême 
Court decided that, where provision is made in each of two acts of 
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Congress for excluding aliens, the riglit to exdude may ïe exercised 
under the later act. Aside from the rule of re-entry before consid- 
ered, we regard this as décisive of the existence of the power to de- 
port under sections 2 and 21, irrespective of section 3; for the rule of 
that décision is clearly équivalent to holding that the provisions of 
eithér act there considered might hâve been resorted to for the pur- 
pose of exclusion, and so clears the way to inquire into the real scope 
and effect of section 3. 

We are convinced that the right to déport in this c^ise may be found 
also in section 3 in connection with section 21, without regard to con- 
viction or acquittai under section 3 aîone. Obviously no différence in 
principle can arise from the fact that two courses are open in the 
same act, instead of being found in two acts. 

Besides, section 2 in terms is limited to aliens and section 3 is not. 
For example, the first clause of section 3 by gênerai language forbids 
"importation" of any alien for the purpose of prostitution or other 
immoral purpose; and the next clause — the one corresponding to a 
clause of section 2 — provides that "whoever shall * * * import 
or attempt to import * * * any alien for the purpose of prostitu- 
tion or for any other immoral purpose" may be punished. Clearly 
a citizen as well as an alien is embraced within this language. This is 
fortified by a later clause of the section ; for, while the f orbidden acts 
are denounced and punished as félonies, yet the distinction between 
citizen and alien is consistently carried out in the last clause, which 
provides that "any alien who shall be convicted under any of the pro- 
visions of this section shall, at thé expiration of his sentence" be de- 
ported. It f ollows, we think, that the fact that two corresponding 
clauses are found in sections 2 and 3 plainly signifies an intent (in 
connection with section 21) to create and maintain two distinct rem- 
édies under which the right to déport may be exercised. 

The judgment of acquittai of Lewis under the indictment returned 
is not res adjudicata of the présent proceeding. Williams v. United 
States, 186 Fed. 479, 481, 108 C. C. A. 457 (C. C. A. 2d Cir.). Al- 
luding to the charge relating to the woman, the learned trial judge 
said : 

"The jury found Lewis not guilty. From my familiarity with the évidence, 
I can say I think the évidence, as fully developed on the trial (it being, in 
a substantial way, the same as the évidence before the départaient) justifled 
a strong suspicion that Lewis was guilty, but did not justify a conviction 
under the rules of crinalnal law. The case is one where the courts could 
not review the conclusion of the department, if the department has jurisdic- 
tion to hear such question at ail." 

It results that the right to déport in virtue of section 21 is also ap- 
plicable under section 3. For one of the charges made by the Secre- 
tary of Commerce and found to be true in the warrant to déport is that 
Lewis "imported and brought into the United States a woman for an 
immoral purpose," and this is expressly "forbidden" by the first clause 
of section 3. 

[4] Turning to the warrant to déport, it states that Lewis shall be 
returned to Russia, not to Canada. Sections 20 and 21 each provide 
for return "to the country whence lie came." In United States v. 
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Redfern (C. C.) 186 Fed. 603, 604, a native of Spain, who was then a 
citizen of the Republic of Panama, was held under a warrant ordering 
his déportation to Spain. It was decided that the Secretary had "no 
discrétion whatever in the matter, and any warrant that attempts to 
exercise such discrétion is necessarily illégal and void," and the writ 
of habeas corpus was made absolute for that reason. In United States 
V. Williams (D. C.) 187 Fed. 470, 471, a person who came to this 
country from Holland was arrested on his return from Canada and 
held under a warrant to déport him to Austria, and the writ was dis- 
missed on the ground that the détention was légal and the court had 
no jurisdiction to direct the Secretary to send him to Canada. We 
are thus required to ascertain the statutory intent of the words "re- 
turned to the country whence he came." Under section 3 an alien 
whose sentence has expired may be "returned to the country whence 
he came, or of which he is a subject or a citizen." This is the latest 
expression of the législative intent in this regard. Section 3 also pro- 
vides for the déportation of another class of aliens "in the manner 
provided by sections 20 and 21 of this act." It is difïicult to perceive 
the reason for this différence in language, unless it was the intention 
of Congress to invest the Secretary in ail cases with the discrétion 
given to him by section 3; for aliens subject to déportation may fre- 
quently hâve come hère from a country other than the one of their 
'nativity or citizenship, no matter into what clause of the act their 
cases may fall. Without considering this, however, we think the his- 
tory of the words contained in sections 20 and 21 — as respects their 
relations to the other portions of the original act and the amendments 
thereto — shows that the words "returned to the country whence he 
came" were intended to refer to the place of nativity or citizenship. 
In the absence of provision or change of provision clearly indicating 
a différent intent, it hardly can be said that it was the législative pur- 
pose otherwise to déport objectionable aliens. This meaning should 
be ascribed to the words now. 

The judgment of the court below must be reversed, and appellee 
remanded to the custody of appellant. 



SINISCALCIII V. THOMAS, Immigration Inspertor. 

(Circuit Court of Appeals, Sixtli Circuit. February 13, 1012.) 

No. 2,263. 

1. Aliens (§ 54*) — Déportation — Nature of Proceedtngs. 

Proceedings for the doportation of an alien under the immigration 
statutes are in no proper sensé a trial for a crime or offense nor governed 
by the rules of such trials as to pleadings or évidence. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 54.*] 

2. Aliens (§ 54*) — Depobtation— Sufficiency of Evidence. 

A certiflcate from a court of his native country showing that an alien 
vcas convicted of râpe is sufficient to sustain a tinding that he was con- 
victed of an offense involving moral turpitude, which exeludes him from 

♦For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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entry Into, or the right to remain in, the United States under Immigra- 
tion Act Feb. 20, 1907, c. 1134, § 2, 34 Stat. 898 (U. S. Comp. St. Supp. 
1909, p. 448), regardless of the lengtli of tlie sentence imposed. 

[Ed. Note. — For otlier cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 54.*] 

3. Aliens (§ 54*) — Right of Déportation— Three Yeahs' Limitation— Ef- 

FECT OF PREVIOUS RESIDENCE. 

Wtiere an alien who bas been a résident of the United States leaves 
it, even for a temporary purpose, and returns, the power of the Secretary 
of Commerce and I>abor to déport hlm under Act Feb. 20, 1907, c. 1134, 
§ 21, 34 Stat. 905 (U. S. Comp. St. Supp. 1909, p. 459), exists for three 
years after bis last entry. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
1 54.*] 

4. Aliens (§ 54*) — ^Déportation— Gbounds and Heaking Thereon. 

That a warrant of déportation of an alien vvas based in part on a fact 
not charged in the warrant of arrest is not a fatal objection, where it 
appears that the alien was given a fair hearing on the charge. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 54.*] 

5. Aliens (§ 40*) — Déportation— Constitutionality and Construction of 

SlATaiE. 

The provision of section 3 of Immigration Act Feb. 20, 1907, c. 1134, 
34 Stat. 899 (U. S. Comp. St. Supp. 1909, p. 450), as amended by Act 
March 26, 1910, c. 128, § 2, 36 Stat. 264, that "any alien * * * who 
shall receive, share in or dérive beneflt from any part of the earnings 
of any prostitute * » * shall be deemed to be unlawfuliy within the 
United States and shall be deported," is within the powers of Congress 
over immigration, and is not unconstitutional as an infringement ou the 
police power of the state; nor is there any limitation of the time within 
whlch an alien may be deported on such ground to three years after 
entry as under the original act. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 100 ; Dec. Dig. 
§ 40.*] 

6. Aliens (§ 53*) — Déportation — Legality op Proceedings. 

If it appears that an alien was in this country in violation of the im- 
migration laws, an abuse of discrétion on the part of the immigration 
authorities cannot be predicated of their discharge of officiai duty by 
deporting him merely because the governmént of the country of which 
he Is a subject desired and requested his return thereto. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 53.*] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

Habeas corpus by Augusto Siniscalchi against Thomas Thomas, Im- 
migration Inspecter of the Department of Commerce and Labor of 
the United States. From an order dismissing the pétition, petitioner 
appeals. Affirmed. 

This is a proceeding in habeas corpus. The court below dlsmissed the péti- 
tion, and appeal was taken. Appellant Is an Itallan, who, as found by the 
Secretary of Commerce and Labor, landed in this country at some unknown 
port after February 4, 1909. It Is charged in the warrant of arrest, dated 
May 13, 1911, that he is hère in violation of the immigration laws (approved 
February 20, 1907, as amended March 26, 1910), in this: that he is a member 
of the excluded classes, and bas been convicted of or admits having com- 
mitted a "felony or other crime or misdemeanor involving moral turpitude 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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prior to his entry Into the United States." In the warrant to déport, dated 
October 23, 1911, it appears that the actlng Secretary of Commerce and 
Labor had become satlsfled from évidence that Slnlscalchl had been con- 
victed of a "felony or other crime or misdemeanor involving moral turpi- 
tude prlor to his entry into the United States; and that he Is unlawfully 
withln the United States, in that he had been found recelvlng, sharlng 
in and deriving beneflt from the earnings of a prostltute, and may be de- 
ported," and the Secretary dlreeted his return to Italy. In his answer ap- 
pellee admits that by virtue of the warrant of arrest he holds the petitloner 
in custody, and, further, that under the warrant of déportation it Is his duty 
and Intent to take petitloner to New York to be deported. The record con- 
tains among other things the followlng from a court of Italy: 

"Record of Proceedlngs. Judiclal Records, Pénal Certificate, Court of 
Avelllno. To the name of Slnlscalchl Augusto, son of Sebastiauo and Trlone 
Rosa, bom November 10, 1871, at Quindicl, prov. of Avelllno. At the request 
of the Commandlng Officer of the Royal Carabineers at Avelllno, 3-12-911 N. 
209-909 Die. 2.00 for officiai use. 

"It is certified that in thèse Judiclal Records it appears: 

********** 
"II. Court of Avelllno, 7-10-89, 3 years for râpe. 
"III. Court of Avelllno modlfied on Appeal, 12-23-89, 4 months détention for 
râpe. 
********** 

"VI. Assize Court of Avelllno, 8-2-1910, 28 years and 3 months réclusion, a 

fine of lire 73 and 20, perpétuai Interdiction (loss of civil rights) 

for wlllful homicide, carrying concealed weapon and contravention. 

"Avelllno, 3-13-1911. The Clerk of the Court, (Sig.) A. Sels. The 

Public Prosecutor, (Slg.) Ulegible." 

Testimony of witnesses was taken tendlng to sustain the charge contained 
In the warrant of déportation that Siniscalchi had been "found recelvlng, 
sharlng in, and deriving beneflt from the earnings of a prostltute" ; that the 
prostltute is his wife ; that she (born in Italy) praeticed this degradlng busi- 
ness both in Cincinnati in the summer of 1910, and in Richmond, Ind., in the 
summer of 1911, wlth her husband's consent ; that durlng thèse perlods the 
husband, although unemployed, had the means of livlng and of malntalnlng 
a household, and, when arrested, had on his person §550, a man's watch, 
a lady's watch set in diamonds, several pièces of jewelry, an unset diamond, 
etc. He fled when the offlcers sought to arrest him, and was not overtaken 
until one of them shot hlm. The fact of his marriage was shown by a certif- 
icate (dated March 7, 1899) obtalned in a church in Boston. There are two 
ehlldren — one a glrl of 12 years and the other a boy of 8 years of âge. Tes- 
timony was offered to show that Slnlscalchl was hère at ihe date (August 2. 
1910) of the conviction and sentence in Italy. Under advlce of counsel he 
refused to testify. 

C. O. Rose and H. M. Rulison, for appellant. 
S. T. McPherson, for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
KIIvUTS, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] Although the proceedings involved in this case were begun and 
conducted under the immigration acts of Congress for the purpose of 
deporting Siniscalchi, yet they were objected to, and this appeal is 
pressed, upon the theory that the proceedings were so far criminal 
in their character as to require them to be considered in large measure 
according to the rules of criminal procédure. Such proceedings are 
in no proper sensé a trial and sentence for a crime or offense. United 
States V. Hung Chang, 134 Fed. 19, 25, 67 C. C. A. 93 (C. C. A. 
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■6th Cir.). They restait merely in the ascertainment of wliether the con- 
ditions exist under which particular aliens may remain within the 
country (Kong Yue Ting v. United States, 149 U. S. 698, 729, 730, 
13 Sup. Ct. 1016, 37 L. Ed. 905), or under which they may be excluded 
or deported. The authorities are summed up by Judge Dodge in Re 
Jem Yuen (D. C.) 188 Fed. 350, 353 : 

"It Is well settled that officers of the government, to wliom the détermi- 
nation of questions of this kind is entrusted under statutes like those govern- 
Ing thèse proceedings, are not bound by the rules of criminal procédure, nor 
by rules of évidence applied in the courts. It is not enough for a revlew of 
their décision on habeas corpus that there was no sworn testlmony, or no 
record of the testlmony or of the décision. Ko forroal complaint or plead- 
ings are required. The alien's opportunlty to be heard need not be upon any 
regular set occasion, nor accordlng to the forms of judiclal procédure. It may 
be such as wlll secure the prompt, vigorous action contemplated by Congress 
and appropriate to the nature of the case." 

[2] It follows that despite the indefinite character of the warrant 
of arrest, especially in view of the certainty of the évidence and also 
of the first charge contained in the warrant of déportation, it was open 
to the Secretary of Commerce and Labor to consider the pénal certifi- 
cate (set out in the statement). True, it is insisted by counsel that 
the crime of râpe appearing in that certificate cannot be made the basis 
of déportation. It is contended, in the first place, that, since the sen- 
tence was reduced from three years to four months, it amounts to 
nothing more than one of assault and battery ; and, in the next place, 
that it is not shown that petitioner ever left this country after bis first 
entrance, and he cannot therefore be charged with re-entry within 
three years of the date of his arrest. Counsel, however, fail to sup- 
port their contention respecting modification of the sentence by any 
showing of the law of Italy on that subject ; their reliance being placed 
upon the law of the state of Ohio. The record in terms states that the 
reduced period of détention was "for râpe," and it cannot be that this 
does not signify moral turpitude within the meaning alike of the charge 
and the act of Congress. 

[3] Next, is the three years' period applicable only to an alien's 
first entry into this country? We think not. We hâve just passed on 
this question in Frick, U. S- Imm. Inspecter, v. Lewis, 195 Fed. 693, 
and need only refer to that décision. We hâve examined the record 
with a view of testing a claim made that there is nothing to show that 
petitioner ever returned to Italy after his entry some 12 years ago. It 
is, in substance, stated in the sixth paragraph of the pénal certificate 
that a man bearing petitioner's name was convicted in the "Assize 
Court of Avellino, 8-2-910," of willful homicide and sentenced to 28 
years and 3 months réclusion and loss of civil rights. It appears by 
the marriage certificate that Augusto Siniscalchi is the son of Sebas- 
tiano Siniscalchi and Rosa Trione. This agrées with the statement in 
the pénal certificate ; and petitioner's brother-in-law, Angelo Torti, 
who appeared as a witness, was shown a picture which he recognized 
as that of Augusto Siniscalchi. In a letter found in the record, dated 
at New York, September 5, 1911, from the Royal Consul General, it 
is stated that the sentence pronounced August 2, 1910, by the Court 
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6t Assize of Avellino was inflicted on Siniscalchi for homicide com- 
mitted in Quindici on the 14th of Febmary, 1909. 

While it is true that there is évidence showing that petitioner was 
in this country at the date of the conviction in Italy, yet this does not 
show that he was not in Italy at the date of the homicide ; and it 
is in vain to contend, in a case like this, that the portion of the record 
just pointed out in no wise tends to sustain the finding- of the Secretary 
that petitioner landed in this country at some unknown port after Feb- 
ruary 4, 1909. 

[4] The objection urged against the charge that Siniscalchi was 
"found receiving, sharing in, and deriving benefit from the earnings 
of a prostitute" is for the most part grounded on the fact that this 
was not stated in the warrant of arrest, but only in the warrant of 
déportation. A similar defect appeared in the Japanese Immigrant 
Case, 189 U. S. 87, 101, 23 Sup. Ct. 611, 47 L. Ed. 721, but it was in 
efïect treated as immaterial because aopellant had notice of the pur- 
pose of the investigation in dispute. The executive officers engaged in 
the présent case do not appear to hâve known of the facts on which 
this charge is based at the time the vrarrant of arrest was issued ; and 
the only question of merit upon the objection at last is whether the 
petitioner was g-iven a fair hearing upon the charge. Chin Yow v. 
United States, 208 U. S. 11, 13, 28 Sup. Ct. 201, 52 L. Ed. 369; United 
States v. Ju Toy, 198 U. S. 261, 25 Sup. Ct. 644,49 L. Ed. 1040; Da- 
vies v. Manolis, 179 Fed. 823, 103 C. C. A. 310 (C. C. A., 7th Cir.). 
We are satisfied from the record that, while petitioner and his counsel 
were not always given notice that testimony on this subject was to be 
taken, still petitioner was represented by counsel in the taking of part 
of the testimony, and a copy of ail the testimony taken in this behalf 
was furnished to counsel and opportunity given to examine witnesses 
or to put in witnesses themselves. Petitioner did not see fit to take 
adVantage of the opportunity. Counsel believed that the testimony 
taken at Richmond was immaterial; and when on October 6, 1911, 
the record as then made up and ail the accompanying papers were pre- 
sented to counsel for inspection, it was stated that they did not wish 
to offer anything further in the case and were ready to hâve it sub- 
mitted. We may add that in the court below Judge Hollister found : 

"The wrlt of habeas corpus, now mider considération, was not issued untll 
October 24th, the warrant of déportation having Issued October 23d. In 
ail of the time from October 6th to October 2.3d, no effort was made by the 
alien or his counsel to oflfer any évidence on the subjeet." 

If we hâve the right to disturb this finding, we are not warranted in 
doing so. Wong Hueng v. EHiot, 179 Fed. 111, 102 C. C. A. 408 
(C. C. A. 9th Cir.). 

[5] The charge is founded on the portion of section 3 of the act, 
as amended March 26, 1910, from which the three years" limitation was 
removed by the amendment, and the manner of déportation prescribed 
by sections 20 and 21 substituted; and hence the question of re-entry 
involved under the first charge (passed on in the Frick-Eewis case) 
does not arise upon this branch of the présent case. United States v. 
Prentis (D. C.) 182 Fed. 894, affirmed at April Session, 1911, Circuit 
195 F.— 45 
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Court of Appeals, Seventh Circuit, not reported; Chomel v. United 
States, 192 Fed. 117 (C. C. A. 7th Cir.); United States v. Weis (D. C.) 
181 Fed. 860 ; United States v. North German Lloyd S. S. Co. (C. C.) 
185 Fed. 158; Sire v. Berkshire (D. C.) 185 Fed. 967; United States 
V. Williams (D. C.) 183 Fed. 904. 

The point urged that the portion of the act upon which the charge 
now under considération is based infringes upon the state's police 
power, and so is the exercise of a power not granted to the fédéral 
government, cannot be sustained. In Keller v. United States, 213 U. 
S. 138, 29 Sup. Ct. 470, 53 L. Ed. 737, 16 Ann. Cas. 1066, relied on by 
petitioner's counsel, it was decided that the portion of the act of 1907, 
which made it a felony to harbor in any house for the purpose of 
prostitution any alien woman within three years after her arrivai in 
this country, was unconstitutionâl. The amendment of March 26, 1910, 
made since the décision was rendered in Keller v. United States, con- 
tains a -provision which changes the old offense of harboring prosti- 
tutes by forbidding the act when done in pursuance of an illégal im- 
portation ; and this offense is highly penalized. It is provided later 
in the amended section that : 

"Any allen * * * who shall recelve, share in, or dérive benefit froin 
any part of the earnlngs of any prostitute * * * shall be deemed to be 
uniawfully within the United States and shall be deported. * * * " 

The Keller Case arose under an indictment for committing the pen- 
alized offense of harboring alien prostitutes ; while hère we hâve to 
deal only with the question of déportation of an alien. In United 
States V. Williams, supra, Judge Holt stated a distinction between the 
Keller Case and the one then before him, which forcibly applies hère. 
He said ( 183 Fed. 905) : 

"Bnt the Question whether a citizen in this country can' be punlshed by 
fédéral law for establishing illlelt relations with an alien woman after her 
arrivai in this country is essentially différent from the question whether 
such alien woman can be excluded by the fédéral law of the country." 

See, also, United States v. W'estman (D. C.) 182 Fed. 1017; United 
States v. Krstefï (D. C.) 185 Fed. 201, 205 : United States v. Bitty, 
208 U. S. 393, 28 Sup. Ct. 396, 52 L. Ed. 543. 

[8] Il is, in substance, alleged that this proceeding w"s instituted 
to relieve the Italian authorities from the necessity to extradite Sinis- 
calchi and s6 is an abuse of discrétion. It appears that the Italian con- 
sular office in New York started an investigation into the record of 
petitioner and requested the local police to hâve him traced with an idea 
of having him deported, preferring such course; to an application for 
extradition. If the record discloses that the petitioner was in this coun- 
try in violation of the immigration laws, an abuse of discrétion on 
the part of the immigration authorities cannot be predicated of the dis- 
charge of officiai duty simply because the government of the country 
of which the alien is a subject desired and requested his return thereto. 
If it be assumed that the proceeding to déport was begun at the in- 
stance of the Italian consul, the record does not show that the immigra- 
tion officiais woukl not hâve sought to déport petitioner had the in- 
formation in question come to them from any other source, and with- 
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out request of any représentative of the Italian government. More- 
over, it is not even suggested that the charge that petitioner was shar- 
ing in the earnings of a prostitute is based on any information derived 
from a représentative of that government. The assignment of error 
concerning this feature of the case is without merit, and must be over- 
ruled. 

We hold that the executive department obtained jurisdiction to pass 
upon the question of déportation of petitioner, and that there was no 
such irregularity in the proceedings as to warrant judicial intervention. 

The judgment of the court below is affirmed. 



TJNITBD STATES v. JACOBS et al. 

(Circuit Court of Appeals, Elghth Circuit. March 18, 1912.) 

No. 3,626. 

1. Indians (§ 15*) — Indian liANDS— Sale— Constbuction— Restbiction— Stat- 

XITES— Construction. 

Act Cong. June 30, 1902, c. 1323, | 16, 32 Stat 503, provides that lands 
allotted to eitlzens of the Flve Clvillzed Tribes In Oklahoiua should not 
be Incumbered, taken, or sold to secure any debt or obligation, nor be 
allenated by the allottee or hls helrs before the expiration of five years 
from the date of the approval of the Suppleraentary Agreement, except 
with the approval of the Seeretary of the Interior, and that each citizen 
shall Select a quarter of hls allotment as a homestead, whlch shall re- 
maln noutaxable, unallenable, and free from every Incumbrance for 21 
years from the date of the deed therefore. Held, that Act Cong. April 
21, 1904, c. 1402, 33 Stat. 189-204, removing ail restrictions on the aliéna- 
tion of lands of ail the allottees of either of the Five Tribes not of Indian 
blood, except minora and except as to homesteads, was not limited to 
transfers by allottees, but extended as well to allottees' heirs. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37-44 ; 
Dec. Dig. § 15.*] 

2. Indians (§ 15*) — Indian Lands — Bona Fide Puhchaber. 

Act Cong. March 1, 1901, c. 676, 31 Stat. 861, and Act June 30, 1902, 
C. 1323, 32 Stat. 500, provided for the allotment of lands to freedman 
members of the Five Civilized Tribes of Indians in Oklahoma who were 
such on April 1, 1899. A commissioner found that J. was living on that 
date ; that her death occurred subséquent thereto ; that she was a freed- 
man member by adoption of the Creek Nation, and as such entitled to 
an allotment withln the provision of the act ; that If any such eitlzens 
died after the date specifled before receiving his allotment, and a dis- 
tributive share of ail the moneys and funds of the tribe, the land and 
money to which he would be entitled, if living, should descend to his 
heirs. J. having left a mother and slsters, a patent to the J. allotment 
was Issued to them. Held that, the heirs being in existence when J. died 
and when the patent was issued, thlrd persons dealing wilh the title 
were entitled to rely on the eommissioner's finding that J. was allve on 
April 1, 1899, though she was not so in fact. 

[Ed. Note.— For other cases, see Indians, Cent Dig. §§ 17, 29, 34, 37- 
44 ; Dec. Dig. § 15.*] 

3. Indians (§ 13*) — Suit to Cancel Patent — Answeb — Dbfect Not Chal- 

LENGED AT TrIAL. 

In a suit by the United States to cancel a patent to lands alleged to 
hâve been Improperly allotted to a freedman member of an Indian nation, 
an answer, alleging that défendant was a bona fide purchaser, was in 



•For other cases see same topic & f numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the nature of a plea, and, if InsufBcient In law, must be challenged in the 
trial court, as required by equity rule 39 (29 Sup. Ct. xxix). 

[Ed. Note. — For other cases, see Indiens, Cent. Dig. § 30; Dec. Dig. 
§ 13.*] 

4. Ihdians (§ 13*) — StriT to Canoel Patent — ^Answeb — Bona Fide Pub- 

CHASER. 

Where, in a suit to set aside a patent to Indian lands conveyed by the 
allottees to M., ttie answer alleged tlie giving of a mortgage by M. to a 
realty company for good and valuable considération without any notice 
on the company's part of the f raud alleged in the bill, and on the part of 
the purchaser on f oreclosure of the mortgage that he purchased at the 
judicial sale for a valuable considération without any notice, the answer 
was sufflcient when challenged for the first time after decree, though it 
falled to State specifically the considération paid or that the defendant's 
grantor was in possession. 

[Ed. Note. — For other cases, see Indlans, Cent. Dig. § 30; Dec. Dig. 
§ 13.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Oklahoma. 

Action by the United States against Lizzie Jacobs and others. Judg- 
ment for plaintiiï for a part only of the relief, and it appeals. Af- 
firmed. 

William J. Gregg, U. S. Atty. (John B. Meserve, Asst. U. S. 
Atty., on the brief), for the United States. 

J. B. Campbell (N. B. Maxey and Wm. O. Beall, on the brief), 
for appellees. 

James B. Diggs, George S. Ramsey, and C. L. Thomas filed brief 
for amici curise in support of points raised by appellees. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. From the facts it appears 
that a commission providted by act of Congress to the Five Civilized 
Tribes of Indians found that Pearlie Jacobs, a minor, was a freedman 
member by adoption of the Creek Nation or Tribe of Indians on the 
Ist day of April, 1899, and as such was entitled to an allotment of 
land. She having died before the allotment was made, the allotment 
was made to her heirs and patents were issued to them. The statutes 
under which thèse allotments were made were Act March 1, 1901, 
c. 676, 31 Stat. 861, and Act June 30, 1902, c. 1323, 32 Stat. 500. 
Section 16 of the later enactment provided as follows: 

"Lands allotted to citizens shall not in any manner whatever or at any 
tlme be incumbered, taken or sold to secure or satisfy any debt or obligation 
nor be alienated by the allottee or his heirs before the expiration of ilve years 
from the date of the approval of this supplemental agreement, except with 
the approval of the Secretary of the Interior. Eaeh citizen shall sélect from 
his allotment forty acres of land, or a quarter of a quarter section, as a home- 
stead, which shall be and remain nontaxable, inaliénable, and free from any 
Incumbrance whatever for twenty-one years from the date of the deed there- 
for, and a separate deed shall be issued to each allottee for his homestead, 
in which this condition shall appear." 

•For otber cases see same toplc & S numbeb lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexai 
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A later enactment by Congress of date April 21, 1904 (chapter 1402, 
33 Stat. 189-204), under the head of "Miscellaneous," contained this 
provision : 

"And ail restrictions upou the aliénation of lands of ail allottees of eithcr 
of the Five Civilized ïribes of ludians who are uot of ludian blood, except 
minors, are, except as to hoiuesteads, hereby removed." 

After obtaining patents, and before the expiration of five years 
from the approval of the supplemental agreement, the heirs of PearHe 
Jacobs, consisting of her mother and two sisters, conveyed the lands 
in question, or a portion thereof, to the défendant C. K. Marks. As 
to the particular portion of the land involved in this hearing, Marks 
executed to the défendant Alpine Realty Company a mortgage deed 
to secure the payment of $3,000, owing by said Marks to said Realty 
Company, Default having been made in the terms of the mortgage, 
the Realty Company foreclosed such mortgage in the district court 
of Tulsa county, 0kl., and the same was sold by order of the court, 
and purchased at foreclosure sale by the défendant W. E. Pollock. 
Said sale was confirmed by the court and a sheriff's deed! ordered and 
issued to him. 

This action is brought by the United States to set aside the allot- 
ment and patent to the heirs of Pearlie Jacobs, and quiet ils title 
as against ail the défendants, on the ground that a fraud was perpe- 
trated upon the commission; that the fact was that Pearlie Jacobs 
died prior to April 1, 1899, and therefore she was not, nor were her 
heirs through her, entitled to the allotment. The défendants Alpine 
Realty Company and Pollock pleaded that they were bona fide pur- 
chasers for value, without notice, under the mortgage and judicial 
sale before mentioned. 

Upon a trial the court found from the évidence that Pearlie Jacobs 
did die prior to April 1, 1899, but found) that the défendants Alpine 
Realtv Company and Pollock were, as to the portion of the land 
descrïbed as the N. y.,, of the S. E. 1/4 of the N. W. 1/4, the N. 
1/2 of the N. 1/3 of the S. Va of the S. E. 14 of the N. W. 1/4, lot 3, 
and the north 25.03 acres of lot 4, of section 5, township 18 N., 
range 12 E., bona fide purchasers, and confirmed the title thereto in 
them. As to the other défendants and other portions of the allot- 
ment, the court entered a decree as prayed for by the complainant. 
Complainant has appealed from the decree confirming the title to 
the betore-described tract in Pollock. 

[ 1 ] It is insisted upon the part of the government that the défend- 
ants could not be bona fide purchasers because, under the law, the 
heirs of Pearlie Jacobs were prohibited from alienating the land for 
a period of five years. They argue that, by section 16 above quoted, 
the prohibition upon aliénation before the expiration of five years 
was a prohibition against aliénation by the allottee or bis heirs, and 
as the term "heirs" was not used in the act of April 21, 1904, remov- 
ing the restrictions, that the restriction was only removed so as to au- 
thorize the allottee to make a conveyance. We do not so construe 
the statute. The act of April 21, 1904, above quoted, says: "And 
aJl restrictions upon the aliénation of lands of ail allottees, except 
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minors, are removed." This was not a removal of the restriction upon 
aliénation by the allottee only, but was gênerai and applied to allottees 
or heirs of allottees, except in cases only of minors, and no claim is 
made that any of the heirs of Pearlie Jacobs were minors. Hence it 
is clear that there was no restriction upon the aliénation by them. 

It is assigned as error that the court admitted in évidence the 
deeds from the heirs to Marks, the order of confirmation of the 
sheriff's sale, and the sheriflf's deed to Pollock. In the view we hâve 
taken of the law, as before stated, such évidence was compétent un- 
der the issues. 

Again, it is urged that there were no heirs within the meaning of 
the statute, and hence the patent was issued to a fictitious person. 
The commission found that Pearlie Jacobs was living on April 1, 
1899; that her death was subséquent to that date. The act pro- 
vided that: 

. , "If any such citizen has dled sinee that time, or may hereafter die before 
reeelving hls allotment of lands and distrlbutive share of ail the funds of the 
tribe, the lands and money to which he would be entitled, If living, shall de- 
scend to hls heirs accordlng to the law of descent and distribution of the 
Creek Nation and be allotted and distrlbuted to them aceordmgly." 

[2] The rnother and sisters were the heirs, and the commission hav- 
ing found that Pearlie Jacobs was a living member of the tribe on 
April 1, 1899, and the patent issued to her heirs, third parties dealing 
with the title had a right to rely upon the correctness of such find- 
ing. T\\e heirs being in existence when she died and patent issued, 
it was not a case of a patent issued to a fictitious person. 

We hâve reviewed the évidence and concur in the finding of the 
trial court that the défendants Alpine Realty Company and Pollock 
were entitled to protection as bona fide purchasers without notice. 
Counsel for the government, however, argue that the plea of bona 
fide purchaser was insufficient, in that it did not state specifically 
the considération paid or that their grantor was in possession of 
the land. 

[3] The answer, it is true, was not as definite and spécifie in this 
respect as it should hâve been, but in such a case the answer that the 
défendant is a bona fide purchaser is in the nature of a plea, and, 
if it is claimed to be insufficient as a matter of law, a challenge to 
the sufficiency of the answer in that respect should hâve been made 
in the trial court. Equity rule 39 (29 Sup. Ct. xxix). This was not 
donc. 

[4] The answer alleged the giving of the mortgage by Marks to 
the Alpine Realty Company for a good and valuable considération, 
without any notice upon the part of the Realty Company of the 
fraud alleged, and it was also alleged, on the part of Pollock, that 
he purchased at the judicial sale for a valuable considération, with- 
out any notice. 

We think the answer suificient in this respect when challenged for 
the first time after decree. Equity rule 33 (29 Sup. Ct. xxix). 

The decree is affirmed. 
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GALVESTON TOWING CO. et al. t. CUBAN S. S. CO., Limited. 

(Circuit Court of Appeals, Fifth Circuit AprU 13, 1912.) 

No. 2,187. 

1. Collision (8 71*) — Movino and Moobed Vessels— Fault or Movinq Ves- 

SEL. 

A tug, which brought her tow into collision with a steamer lying at 
a pier in a slip at night, held not to bave sustained the burden whicli 
rested on her to exonerate herself from fault by showing that the eye- 
bolt In the drum of the steerlng wheel, holding the end of the tiller rope, 
broke; it appearing that it broke when the collision was imminent and 
in an effort of the steersman to suddenly change the course. 

[Ed. Note.— For other cases, see Collision, Cent Dig. § 101 ; Bec. Dlg. 
§ 71.* 

Collision with or between towing vessels and vessels In tow, see note to 
The John Englis, 100 C. C. A. 581.] 

2. Collision (§ 75*) — Moving and Moobed Vessels— Contbibutoet Fault. 

In the absence of any harbor régulation requiring it, a vessel lying at 
a pier whoUy within a slip is not chargeable with fault contributlng to 
a collision with a moving vessel because she did not display a light at 
her stem, which was toward the entrance to the slip. 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 105-121, 207; 
Dec. Dig. § 75.*] 

3. Collision (§ 130*) — Suit for Damages— Interest. 

In a suit for collision, where damages are awarded, interest is allow- 
able thereon from date of collision, but commissions and Insurance paid 
to other parties for advances procured to enable the injured vessel to 
make repairs are not allowable. 

[Ed. Note. — For other cases, see Collision, Cent Dig. S 284 ; Dec. Dig. 
i 130.*] 

4. Collision (§§ 134, 132*) — Suit for Damages— Damages Recoverablb:. 

Items of damages included in a decree for collision considered. 
[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 288, 286 ; Dec. 
Dlg. §§ 134, 132.*] 

Appeal from the District Court of the United States for the South- 
ern District of Texas. 

Suit in admiralty by the Cuban Steamship Company, Limited, owner 
of the steamship Cayo Domingo, against the Galveston Towing Com- 
pany and others. Decree for hbelant, and respondents appeal. 
Amended and aiifïrmed. 

This is an appeal from a decree of the District Court of the United States 
for the Southern District of Texas, Galveston Division, for $5,404.62, and 
interest, awarded to appellee, as owner of the steamship Cayo Domingo, 
against appellants, as claimants of the steam tug C. H. Moore, and barge 
Guyton No. 1, as damages sustained by appellee by reason of Its sald steam- 
ship being colllded with by the said barge, which at the time was being towed 
by the sald tug. 

The collision occurred at about 5 o'clock on the morning of January 20, 
1909, in the port of Galveston, Tex. The steamer was lying at the time in 
a loadlng berth. She had been placed there by the pllot who brought her in 
from the sea, accordlng to orders she had recelved, on January 12th, and 
was partly loaded. She was moored to, and on the west side of, pier 38, 
in the slip between piers 38 and 39, her head i)ointing inshore, and her stern 
not less than 100 feet from the entrance to the slip, which extended in a 

•For other cases see same toplc & S ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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northerly and soutlierly direction 1,200 f eet In length and was 200 feet In breadth 
at its entrance ïrdiïi'the chariiièl at the north end, and sloped to 175 feet in 
widtli at its southerly or inshore end. The tug and barge had left the slip 
on the inoriiiBg-bf'Jfflnuary 18th, to go to Long Roadh, on Buffalo Bayou, 
for a barge load of fuel oil, and were returning from this trip when the colli- 
sion oecurred. 

In his libei j;he owner of the Cayo Domingo elaimed that the tug and tow 
wéfe ûnskillfully navigated in' ènterlng the slip; that due allowance was net 
made for the flow of the tlde ; that the tug was not of sufficient power to 
handle the barge, wblch It daims was deeply laden, and failed to put out 
lines or use ' other means to avoid the collision ; fùrther, that it was négli- 
gent for the tug to bave attempted tp eàtèr the slip at nlght; that it should 
liave inown that a steamer was lylng at its bertn; that the pilot was not 
coBitJetènt, or the crew or' the lookout suiSicient; and tha.t the master was 
asleeç. ;' ' . ■ : 

The élaitoants' défenses Were: The collision was the immédiate resuit of 
an inévitable accident, viz., the breaking of an eyebolt in the steerlng wheel. 
The tug and tow were properly managed. The pilot was compétent. The 
crew and lookout were sufficient and proper and reasonable care was used 
in entering the slip, and that. the steamer was négligent In the following 
respects: (1) She did not display a light. (2) She was moored with her bow 
toward the shore, thus exposing the propeller to contact. (3) The propeller 
waa notidiscom^ected; if it had been, the damage would probably bave been 
lessened, and she would not bave been injured internally, (4) The steamer 
kept no proper lookout. 

The réspondents appealed to this court. 

Jas. B. Stubbs, for appellants. 
William B. Lockhart, for appellee. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). In the 
case of The Degama, 150 Fed. 323, 80 C. C. A. 93, this court held: 

"When a vessel in motion runs Info a vessel moored, the rule is that the 
moving vessel must exonerate herself from blâme. The Virginia Ehrman and 
The Agnese, 97 U. S. 309-^15, 24 L. Ed. 890, and cases there cited. In such 
a case there is a presumption of f ault on the part of the moving ship, and the 
burden of proof is on her to exonerate herself from liability. The Oregon, 
158 U. S. 186, 15 Sup. Ct. 804, 39 t.. Ed. 943 ; The Granité State, 3 Wall. 310, 
314, 18 L. Ed. 179; Inland & Seaboard Coastlng Co. v. Toison, i;}9 U. S. 551, 
554, 11 Sup. et. 653, 35 L. Ed. 270; Pennsylvania R. Co. v. Eopner (0. C.) 
105 Fed. 397; The Bridgeport, 14 Wall. 116, 20 L. Ed. 787." 

[ 1 ] The claimants in this case show no proof exonerating the mov- 
ing tug and barge from liability. The only évidence that looks in 
that direction is that showing that the eyebolt in the drum of the 
steering wheel of the tug, fastening or holding the end of the tiller 
rope, and which eyebolt was free from flaw or fault, broke, when,, 
to avoid the collision, the wheel was sharply turned in an efïort to 
put the helm hard astarboard, and thûs the steering gear of the tug 
was disabled — ail of which is elaimed to be an inévitable accident. 

The mate of the tug, who was at the wheel at the time, testified as 
foUows : 

"Q. Did you do anythlng in order to keep away from the steamer? A. 
I altered my course a little towards the west in order to swing the barge 
away from the ship, and in trying to alter the bow of the barge my helm 
gave way. 
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"Q. How many points did you turn on your compass? A. I should judge 
about eight points. 

"Q. You turned about eight points around towards the steamer? A. Yes, 
sir. 

"Q. Did you see your steering gear prior to tbe accident? A. My steering 
gear was ail right when I went on watch at 12 o'clock that night. 

"Q. Was it ordinarlly strong? A. Yes, sir; it was ordinarily strong. 

"Q. Would it break with a llght pull of the helm? A. No, sir; I had to 
pull the helm over pretty strong in order to make the turn. 

"Q. Whieh turn? A. In order to put my helm hard astarboard, I had to 
pull hard on the helm in order to do it. 

"Q. When did you put the wheel hard astern? A. Well, if I had gone 75 
feet further without breakage of my wheel rope in steering clear of the barge, 
I would hâve cleared the sbip. 

"Q. What barge? A. One right across from the ship." 

From this it seems that the eyebolt broke when the collision was 
imminent, and that in an effort to escape contact an attempt was made 
to turn the course eight points of the compass, whereby the tiller 
rope was so unwound from the drum of the wheel that the end at 
the eyebolt was reached and the said boit broke. 

In the record there is some évidence tending to show that the boit 
was a brass one taken from a yacht and had been in use four or five 
years. See The Edmund Moran, 180 Fed. 700, 104 C. C. A. 552. 

On the évidence in the transcript, we fully concur with the Dis- 
trict Judge in holding the tug and barge to be in fault for the colli- 
sion with the Cayo Domingo. 

[2] The only claimed négligence on the part of the Cayo Domingo 
entitled to serions considération is that she did not display a light 
at her stem. It may be that a vessel tied up to the shore or to a 
wharf or pier, where her stern projects out into the channel so as 
to in any wise obstruct or impede navigation, should display a light 
at night. This however, is not such a case, and as there was no har- 
bor régulation requiring the same, it seems clear that the Cayo Do- 
mingo was not in fault for not displaying a light when she was tied 
up in a slip out of the way of ships passing in the night. See The 
Granité State, 3 Wall. 310, 18 L. Ed. 179; The Bridgeport, 14 Wall. 
116, 20 L. Ed. 787. 

[3] The District Court allowed damages for détention, repairs, and 
other incidental items amounting to $5,404.62, with interest thereon at 
6 per cent, per annum from the 6th day of March, 1909, the day on 
which repairs were finally completed at Newcastle. Error is claimed 
m allowing interest beyond the date of the decree, but we think the 
only error in the matter was that interest was not allowed from Jan- 
uary 20, 1909, the time of the collision. See The Manitoba, 122 
U. S. 97, where the proper rule is given at the bottom of page 101 
and see top of page 110, 7 Sup. Ct. 1158, 30 L. Ed. 1095. In that 
case as agamst a surety on bond to abide a decree interest was only 
allowed from date of decree. 

[4] The fîfth assignment of error attacks many of the items al- 
lowed as excessive and some as not proper to be allowed at ail. We 
hâve looked through the transcript and find that the items complained 
of are well sustained by the évidence as correct in amount, except 
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one for discharging and reloading cbtton, $822.60. In relation to this 
charge, Stevedore Suderman, who did the work, testifies : 

"Q. This charge hère of 60 cents per baie, that would be 30 cents for un- 
loading and 30 cents for loading again? A. Yes, sir. 

"Q. In other cases of loading your ordinary charge Is, how much? A. 18 

"Q. Per baie? A. Yes, sir. 

"Q. Of that amouut 12% cents Is paid for labor? A. Yes. sir. * • * 

"A. I do not remember. I think they were working on the propeller on 
Sunday. I do not thlnk I worked on Sunday. I thlnk we vvorked one night 
In dlseUarglng It. 

"Q. And no other overtlme? A. No. sir; and that night is included in 
that 60 cents. 

"Q. Are you positive that you worked overtime? A. Yes, sir ; I know we 
worked one evening overtime. 

"Q. How long? A. I do not think but three-quarters of an honr, that 
would be until a quarter to 7." 

iMorfjsQn, another stevedore, testifies as follows: 

"Q. Hâve you seen Mr. Suderman's bill filed in this case for work done as 
stevedore? A. No, sir. 

, "Q, I want to ask you if, under your testimony as brought out by counsel,. 
you wàiit to criticise this bill and say that it is unreasonable? A. What is 
this 30 cents? 

"Q. Yes, sir; discharging aind trucking into shed and trucklng from shed 
and loading: on the shlp? A. For loading cotton — round cotton? 

"Q. Yes, sir. A. Yes, sir ; It Is excessive. 

"Q. What do you say about thèse othér bills 1,356 square baies at 60 cents, 
trucking into shed and trucking out of the shed and trucking from shed and 
loading onto tlie shlp? A.,,Well, it is more than anybody else charges. 

"Q. You think so? À. Yes, sir. 

"Q. Do you know whether that would hâve been excessive if the work had 
been doflé oh Sunday? Do you thlnk fhat would hâve been excessive if 
there was overtime work and Sunday? A. No, sir; not for overtime, but for 
ordinary work it would be excessive." 

Iri our opinion, the possible working 45 minutes overtime in one 
evening did not justify the full charge made in this case, and the 
item shotild be reducéd to $497.15, being excessive to the sum of 
$325.45. And we find some items that should not havè.been allowed, 
as the following: For ship's watchman, $20; the charge for déten- 
tion eight days at Galveston and allowed in the'decree is based on 
thè charter coiitract for demurrage and supposed to cover .ail ex- 
peilses for layii^g up the ship, and the full amount was allowed. The 
: other watchmaii allowed for was a watchman of unloaded cargo which 
seems proper. The fee for the Board of Marine Ùnderwritèrs' cor- 
respondent, $100, should not be included in the damages, as such cor- 
respondent was acting for the insurance companies. Hi's intervention 
in the case may bave facilitated the adjustment of insurance, but we 
do not- think it was an élément of damage for which the respondents 
are chargeable. The item for com,mission on advances to pay for 
repairs, $86.90, and the item for insurance on draft for the same, 
$44.53, ^hojild bave been .disallowed. The respondents were liablé for 
the darria.ges resulting from the collision on the day thereof, and, if 
ttbt then f)aid,to interest thereon at the légal rate until paid. But 
commissions and insurance to other parties for advancing the money 
to pay the ïïàmages are not alloWable. In gênerai, the damages for 
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nonpayment of money when due are compensated in admiralty as 
at law by allowance of interest. For a discussion of the matter, see 
The Glencairn (D. C.) 78 Fed. 379. 

As we disallow the commission charged, to do full justice in this 
case, interest on the damages decreed should be allowed from the date 
of the collision. 

The other assignments of error are not well taken. 

It follows that the decree of the District Court should be reduced 
by the sum of $576.88, and amended so as to bear interest from Jan- 
uary 20, 1909, and as thus amended affirmed; and it is so ordered. 



PARKER V. CUSHMAN.t 
(Circuit Court of Appeals, Eightli Circuit. March 21, 1912.) 

No. 3,558. 

1. TlIEATEES AND SlIOWS (§ 6*) — KEEPEES OF WiLD ANIMAIS— DUTT 01' CAEE 

TO Prevent Injukies to Peksoks. 

A keeper of wild animais for exhibition Is bound to the exercise of 
a hlgh degree of care to prevent injury by them to persoiis who attend 

such exhibitions. 

[Ed. Note.— For other cases, see Theaters and Shows, Cent. Dlg. | 6; 
Dec. Dig. § 6.*] 

2. Theatebs and Shows (§ 6*) — Injuet bt Wild Animals— Dutt or Cake to 

Pbevent. 

Plalntiff went to defendant's wlld animal exhibition for the purpose 
of golng home wlth a frlend who was employed as a traîner or exhibitor. 
At the request of her frlend, she was admltted, and whlle waitlng for 
her frlend after the performance a Iloness reached through the bars of 
a cage and seized her by the head, serlously injuring her. Held, that she 
was not a trespasser, but was lawfully in the place wlth defendant's con- 
sent, and that he owed the same degree of care to protect her from in- 
jury as to other visitors. 

[Ed. Note. — For other cases, see Theaters and Shows, Cent Dig. g 6; 
Dec. Dlg. § 6.*] 

3. Evidence (§ 204*) — Admissions. 

In an action to recover damages for an injury Inflicted by a wild animal 
owned and kept by défendant, statements made by défendant in letter* 
to employés that the Injury was due to carelessness were admissible as 
admissions agalnst Interest. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 697, 698; Dec. 
Dig. § 204.*] 

4. Theaters and Shows (| 6*) — Action fob Injubies by Wild Animals— 

Instkuctions. 

In such action, an Instruction that, if défendant used such care as was 
ordinarily used by showmen, plaintiff could not recover, was properly 
refused. 

[Ed. Note. — For other cases, see Theaters and Shows, Cent. Dlg. { 6; 
Dec. Dig. § 6.*] 

•For other casen see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rebearlne denied June 11, 1912. 
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5. Theatees and Shows (§ 6*) — Action fob Injuries bt Wild Animais— 
Instructions. 

Instructions asked as to négligence and contributory négligence in an 
action to reeover damages for injuries Inflicted by wild animais kept by 
défendant for exhibition purposes, considered, and held properly refused. 

[Ed. Note. — For other cases, see Theaters and Shows, Cent. Dig. § 6 ; 
Dec. Dig. § 6.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Missouri. 

Action at law by Ella May Cushman against Charles W. Parker. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

James S. Botsford (C. L. Randall and G. W. Hurd, on the brief), 
for plaintiff in error. 

John L,. Wheeler (John C. Nipp, on the brief), for défendant in 
error. 

Before HOOK and SMITH, Circuit Judges, and MARSHALIv, 
District Judge. 

SMITH, Circuit Judge. There has been maintained for some time 
at the Southwest corner of Twelfth and Charlotte streets, in Kansas 
City, Mo., a place of amusement known as the "Hippodrome." Un- 
der a contract with the Hippodrome Amusement Company, dated Oc- 
tober 23) 1908, Charles W. Parker installed at the northwest corner 
of the building opening on Twelfth street a wild animal show. Along 
the west sideof this room were cages containing lions, and on the east 
side were two lions and other animais. To the west of the animais 
on the wést side was a passageway Connecting with the arena, which 
was in the sputhwest part pf the hall. Passing down east of the arena 
was a way to the Hippodrome proper. 

John D. >Appleton, whose stage name was Capt. Cordona, and a 
young lady named E.rnestine Rose,' whose stage name was Miss La 
Rose, were employed in connection with the exhibition of lions as 
trainerg .or exhibitors. Miss Rose, while at Kansas City, lived with 
thé CùsHmaris and slept with Ella May Cushman. 

December 26, 1908, Miss Cushman, wearing on her head a red bat, 
\Yent to , the anirnal show at the afternoon performance with a 
yiew to going home with Miss Rose. The latter had left word with 
tbe doorkeeper to admit her, and she was accordingly admitted and 
took a seat with Mrs. Appleton and her infant child. This Mrs. Ap- 
pleton was the wife of John D. Appleton. They were at first seated 
three or four seats back from the front. Mrs. Appleton went out to 
talk over.the; téléphone and on her return took her seat in the front 
row, where she was joined by Miss Cushman. The show closed, Miss 
Rose giving the last performance, and the lions were returned to their 
sëverâl'câgès.' The Twelfth street entrance was closed, but Miss 
Cushman r^enjained waiting for Miss Rose to corne back from the 
dréssing" room.' While she was waifihg, the doorkeeper saw her there, 
but made no objection that she had not gone out with the others. 

•For other cases see same topjc & § numbee Iq Dec. Se Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Miss Rose came down from her dressing room, and, as they must go 
eut by way of the Hippodrome proper, Miss Cushman advanced to 
meet her. A man and woman also met Miss Rose near the east side 
of the arena and detained her by their conversation, and Miss Cush- 
man was left standing two or three feet from the arena. At some 
time prior to this, but after the performance closed, Capt. Cordona 
had turned four lionesses back from their cages into the arena ; but 
whether Miss Cushman knew that fact is a matter of dispute. While 
she was standing waiting for Miss Rose to conclude her conversation, 
a Honess reached through the bars of the arena and seized her by the 
head and seriously lacerated her. She brought suit by her next friend, 
she being but 15 years old at the time of the accident, for $5,000. 
She alleged the animais were dangerous and vicions, and Mr. Parker 
knew this, or would hâve known it in the exercise of ordinary care; 
that they were kept in a cage vi'ith bars that spread apart, and were 
weak, unsafe, and insufficient, and without a watchman to warn plain- 
tiff of the danger thereof. Mr. Parker filed a gênerai déniai and 
alleged that Miss Cushman was not présent as a guest or patron; 
that she was injured after the closing of said show; that she well 
knew the characteristics of the animais in question and went to the 
place where she received her injuries and assumed the risk of the 
injuries she complains of and was guihy of contributory négligence. 
The case was tried to a jury who found for her in the sum of $3,000 
upon which judgment was rendered, and Mr. Parker sued out a writ 
of error. Miss Cushman will be referred to as the plaintiff and Mr. 
Parker as the défendant. 

It bas been held that while it is not unlawful for a person to keep 
wild beasts, though they may be such as are by nature tierce, dan- 
gerous, and irreclaimable, it is the duty of those who own and keep 
them to do it in such a manner as will absolutely prevent the occur- 
rence of an injury to others through such vicions acts of the animais 
as they are naturally inclined to commit, and such liability exists with- 
out notice of the previous misconduct of such animais. In other 
words, such notice is conclusively presumed from the nature of the 
animal. 2 Cyc. 367; Congress Spring Co. v. Edgar, 99 U. S. 645, 
25 L. Ed. 487; Gooding v. Chutes Co., 155 Cal. 620, 102 Pac. 819, 
23 L. R. A. (N. S.) 1071, 18 Ann. Cas. 671 ; Hays v. Miller, 150 Ala. 
621, 43 South. 818, 11 L. R. A. (N. S.) 748, 124 Am. St. Rep. 93; 
Parsons v. Manser, 119 lowa, 88, 93 N. W. 86, 62 L. R. A. 132, 97 
Am. St. Rep. 283. 

It has been held, in actions for injuries from wild beasts and other 
vicious animais, the fact that the injured party is a trespasser will 
not preclude a recovery. Marble v. Ross, 124 Mass. 44; Conway v. 
Grant, 88 Ga. 40, 13 S. E. 803, 14 L. R. A. 196, 30 Am. St. Rep. 145 ; 
Melsheimer v. Sullivan, 1 Colo. App. 22, 27 Pac. 17; Loomis v. Ter- 
ry, 17 Wend. (N. Y.) 496, 31 Am. Dec. 305. It has even been held 
that contributory négligence generally will not defeat a recovery. 
Woolf V. Chalker, 31 Conn. 130, 81 Am. Dec. 175 ; Smith v. Pelah, 
2 Str. 1264. 

■'The keeping of wild animais for many purposes has eome to be recognized 
as proper and usef ul ; they are exhibited through the country wlth the pub- 
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lie license and approval; governments and municipal corporations expend 
large sùms in obtaining and providing for them ; and the idea of légal wrong 
in keeping and exhlbiting them is never indulged. It seems, tlierefore, safe 
to say that the liability of the owner or keeper for any injury done by them 
to the person or property of others must rest on the doctrine of négligence. 
A very high degree of care Is demanded of those who hâve them in charge ; 
but if, notwithstanding sueh care, they are enabled to commit mlschief, the 
case should be referred to the category of accidentai injuries, for which a 
civil action will not lie." Cooley on Torts (3d Ed.) 706. 

In Thompson's Commentaries on the Law of Négligence (volume 1, 
p. 776) this language is quoted with approval, and it is said: 

"Latterly, however, there seems to be a disposition upon the part of the 
authorlties to hold the more reasonable rule that ail that should be required 
of the keeper of sueh animais is that he should take that superior caution to 
prevent their doing niischief which their propenslties in that direction justly 
demaud of him." 

A distinction may well be drawn not only between wild and tame 
or domestic animais, but in dealing with animais ferœ naturas between 
those that can be domesticated and those that cannot. In dealing 
with animais ferae naturse it is not customary to administer so strict 
a rule as to animais domesticated as with référence to those which 
cannot be domesticated and so hâve not been. 

[1, 2] It is not necessary to pass upon the exact rule in case of a 
lioness, as the court below gave the law substantially as laid down 
by Judge Cooley and Mr. Thompson. It is sufificient to say that, how- 
ever much the early rule may hâve been softened, it is everywhere 
held that the person who exhibits wild animais is liable for a very 
high degree of care. Miss Rose told the gatekeeper to admit the 
plaintiff, and he did so. He was clothed at least with apparent au- 
thority to détermine who were entitled to admission, saw her after 
the balance of the audience had ail gone oiit, and made no objection. 
She was not a trespasser, and the court properly so told the jury. 
She was lawfully présent in the animal show at the time she was in- 
jured. 

On the trial when défendant was on the stand he was asked : 

"Q. Now Mr. Parker, I will ask you If you consider it safe and proper 
management to hâve the lions in a cage sueh as this areiia was, wlthout any 
guards to keep the publie or the children that came into your shows from 
coming up within danger of being caught or seized by the lions?" 

This was objected to "as incompétent, irrelevant, and immaterial, 
and as calling for a conclusion of the witness. That is a fact to be 
found by the jury." This was overruled, and there was then added 
to the question, "And I mean by guards sueh as a rope or chains or 
balusters." Prior to this John Givney lad, without objection, testified 
that there was no guard or rail in front of the arena where Miss 
Cushman was hurt. Mrs. Cushman, sister-in-law of the plaintifï, had 
testified that at the point in question the arena projected over the 
edge of thç platform about an inch; there was no protection to any 
one. You could walk right up and put your head against the bars, 
and your whole body could bave stood right against the bars ; no plat- 
form at ail to keep you from getting right up against the iron cage. 
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Capt. Cordona had testified that there was no rope, no bars, nothing 
to tell the public or any person that might be on the east side of the 
arena when they were so close as to be in danger of being caught or 
struck by the lions. 

In this State of the record it must be noticed that it was not sought 
to obtain from Mr. Parker any information as to whether there were 
ropes, bars, or balusters. That there were none was already abun- 
dantly shown by numerous witnesses without objection. Ail that he 
was asked was whether he thought it safe without them, and he an- 
swered he did and was never contradicted on that subject. It is true 
this was not directly in issue, but the défendant misled the court by 
saying in his objection, "That is a fact to be found by the jury." It 
is not asserted that the évidence of the lack of such protection was 
not admissible on the allégation of the absence of watchmen. The 
necessity for watchmen was of course dépendent upon the nature of 
the danger in the condition in which the lions were kept. The ques-' 
tion having been answered in favor of Mr. Parker and his évidence 
not rebutted, it does not appear there was any préjudice from the 
ruling. 

[3] Exception was taken to the admission in évidence of two letters 
from Mr. Parker to C. W. Hardin, his manager at Kansas City, in 
one of which in referring to the accident he said, "It bas been caused 
by carelessness," and in the other he asserted, "There is no excuse for 
it but bad management, very bad management." Clearly there was no 
error in admitting thèse letters. 

In the first instruction asked it was sought to hâve the jury told 
that, as Miss Cushman had not paid for her admission, the manage- 
ment was only liable for damages willfully inflicted upon her. She 
was présent with the permission of Mr. Parker, given through his 
ticket agent, and, whatever her status was, the défendant, having 
admitted her, was bound to a high degree of care for her safety, and 
the instruction was properly refused. 

In the second instruction asked it was sought to hâve the jury 
charged that if plaintiff did not exercise due care, and voluntarily 
placed herself so near the arena in which the animais were confined 
as to enable one of said animais to inflict upon her the injury of which 
she complains, she cannot recover. The court modified this to read 
that if plaintiff knowingly, voluntarily, and unnecessarily, and with- 
out the évidence of such care, placed herself so near the arena as to 
enable one of said animais to inflict upon her the injury complained 
of, she cannot recover. Either instruction was correct, and there was 
no error in the correction made by the court. 

[4] In the third, fourth, and fifth instructions asked the jury were 
sought to be instructed in substance that, if the arena was of a kind 
used by ordinarily prudent showmen, plaintiff could not recover. 
Thèse were ail erroneous. The test is not what ordinarily prudent 
showmen used. They might ail be négligent. In Hamilton v. Des 
Moines Valley Railroad Co., 36 lowa, 31, a recovery was sought for 
injuries from projecting timbers, and it was sought to instruct the 
jury that if they were loaded as was usual and customary upon de- 
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fehdant's' and ail other railroads plaintiff cbuld not recovef. The 
court vêry wisely said: 

"The instruction was properly refiised for the obvions reason that habits 
of négligence on the part of défendant or other railroads wlU not relieve 
them frçm the conséquence ot their négligent acts. It can hardly be lusisted 
that, if one Is 'usually and comnionly' négligent, he wlll escape liabillty for 
hls acts, and that the usual and common dellnquencies of others wlU hâve 
the efCect to excuse hlm. If, because an act is usual and common, It ceases 
to be begligent, it follows that the sure way of escaplng liabillty for injuries 
to ;persons and property, in cases of thls character, would be to adopt a cer- 
tain and unlform System of common négligence." 

The question was not what showmen, or even prudent showmen, 
used, but what was sufficient in the judgment of the jury to protect 
the public against thèse highly dangerous animais ? 

[5] In the sixth instruction asked it was sought to tell the jury that 
plaintiff by going to the show assumed ail such risks as might resuit 
f rom her going there. This was flagrantly erroneous and was prop- 
erly refused. 

The seventh instruction asked arinounced the rule that, if the iron 
bars of the arena had sufficient space between so that the lions could 
be seen through them, plaintiff could not recover. It was not only a 
question of whether the lions could be seen, but as to whether the 
plaintiff had reason to apprehend that the bars were either wide 
enough apart or could be so spread that a lioness could reach her at 
the point where she was and injure her. 

The eighth, ninth, and tenth instructions asked were ail substan- 
tially to the effect that, as she was not a paid patron and was not there 
to see the show, if she voluntarily left her place and went to where 
the lions could reach her, she could not recover. The only différence 
irt thèse instructions were variations as to whether the lions were in 
the arena, whether she knew that fact, and whether she would hâve 
known the lions were there in the exercise of due care. They were 
ail incorrect and were properly refused. 

Complaint is made that the court f ailed to instruct as to the assump- 
tion of risk. While this doctrine is ordinarily invoked between mas- 
ter and servant, it must be conceded, however, that it may apply be- 
tween others. The court did tell the jury: 

"Kespecting the assumption of risk, gentlemen of the jury, you wlll recall 
what the court sald wlth respect to contributory négligence and what is 
meant by the assujuption of risk is that when a party so far forgets the care, 
the ordinai-y care, required of hlm that he plunges into danger without due care 
for his safety, that he then Is held to assume the risk of what he does." 

Counsel then excepted on the ground that the assumption of risk 
is différent from and separate from the issue of contributory négli- 
gence, which the court at once conceded. The instructions as given 
were correct as applied to the facts of this case, and no more spécifie 
instruction was presented or in any formai way asked. 

Complaint is made of the failure to instruct the jury to find for 
défendant, but under the facts as stated the défendant was not en- 
titled to such charge. 

No error bas been pointed out, and the case is affirmed. 
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F.VIIE et al. V. SABISTON. 

(Circuit Court of Ax^peals, Fourtli Circuit. April 12, 1!)12.) 

No. 1,066. 

1. Gamins (§ 49*) — Action bt Buyeb fok Beeach of Conibact— Défense or 

Illegality— NoKTii Cakolina Statute. 

Révisai N. C. 1905, | 1689, makes ganiing contracts for future delivery 
of stock or comniodities void, but also contains a provision that "this sec- 
tion shall not be construed so as to apply to any person, flrm, corpora- 
tion or his or their agent, engaged in the business of manufacturing or 
Wholesale merchandising in the purchase or sale of the necessary commod- 
ities required in the ordinary course of their business." As the statute 
is construed hy the Suprême Court of the state, such provision properly 
belongs in and applies only to section 1691, which places the burden of 
proof on the plalntiff in an action where the statute is pleaded as a dé- 
fense and is intended to exempt manufaeturers and bona fide dealers, 
suing on contracts which are fair and valid on their face from such 
burden. Held that, in such an action on a contract for future delivery 
of cotton, plaintlffs were entltled to hâve the question whether they were 
Wholesale dealers In cotton as a commodlty and required such cotton in 
the ordinary course of their business submitted to the jury with proper 
instructions as to the efifect of an affirmative findiug thereon. 

[Ed. Note.— For other cases, see Gaming, Cent. Dig. §§ 100-102 ; Dec. 
Dig. § 49.*] 

2. Sales (§ 418*) — Bkeach of Contract of Sale— Measuke oe Damages. 

In an action for breaeh of a contract by which défendant agreed to de- 
liver to plaintitCs "fifty baies of cotton, • * * which said party is 
now growing in Onslow county," plaintlffs are limited to the recovery of 
such damages as they may hâve sustained by reasou of defendant's failure 
to dellver such cotton as he was growing in Onslow county at the time the 
contract was niade. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1174-1201; Dec. 
Dig. § 418.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of North Carolina, at New Bern. 

Action at law by M. L. Eure and S. W. Harris, trading as Eure, 
Harris & Co., against E. W. Sabiston. Judgment for défendant, and 
plaintiffs bring error. Reversed. 

Larry I. Moore (Moore & Dunn, on the briefs), for plaintiffs in 
error. 

Charles B. Aycock and Thomas D. Warren (Aycock & Winston, 
Duffy & Koonce, and P. M. Pearsall, on the briefs), for défendant 
in error. 

Before PRITCHARD, Circuit Judge, and DAYTON and ROSE, 
District Judges. 

PRITCHARD, Circuit Judge. This is an action at law instituted 
for breaeh of contract in the Circuit Court of the United States for 
the Eastern District of North Carolina in which the plaintiff below 
seeks to recover damages from the défendant below for failure to de- 
liver 275 baies of cotton, of the average weight of 500 pounds, as 

•For other casoa see same topic & i MUMBEB iu Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
195 F.— 46 
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set out in the S contracts sued upon. Among other things, thèse con- 
tracts contain the following language: 

« * * * iphat he wlU dellver to party of the second part seventy-flve 
baies of cotton at Jacksonville depof, which sald party is growing in Onslow 
county and shall be delivered as fast as picked and baled and shall be good 
white cotton free from sand and dust and in merchantable baies of five tiun- 
dred pounds (500) average weight." 

The défendant filed a verified answer alleging specifîcally that the 
cause of action is in fact based upon wagering or gaming contracts 
and such as are made void by section 1689 of the Révisai of North 
Carolina. Eight issues were submitted to the jury, five of which 
relate to the question as to whether the défendant executed the con- 
tracts upon which this suit was instituted. The défendant having ad- 
niitted the exécution of the same, the court very properly directed 
the jury to answer thèse issues in the affirmative. The sixth, seventh, 
and eighth issues are in the following language: 

"If so, did the défendant dellver sald cotton, or any part tliereof? Answer: 
No. 

"Was it Intended and understood hy the plaintiffs, Eure. Harrls & Company, 
and défendant E. W. Sabiston, at the time the contracts attached to the com- 
plaints were executed, that the cotton agreed to be sold and delivered should 
not be actually delivered, or the prlce stlpulated paid therefor, but that an 
amount of money equal to the différence in the price of the cotton agreed to 
be paid and the market price at Jacksonville, N. 0., on the day upon which 
said cotton was to be delivered, was to be paid snd received in discharge of 
said contra et? Answer: Yes. 

"What damage, if any, is plalntlff entitled to recover. Answer: ." 

Thèse issues were found in favor of the défendant, judgment was 
entered in favor of the défendant, and the case now cornes to this 
court on a writ of error sued out by the plaintiff. 

[ 1 ] There are a number of assignments of error, but we only deem 
it necessary to consider No. 11, which relates to the refusai of the 
lower court to submit to the jury the eleventh issue tendered by the 
plaintifï, which is in thp following language: 

"Were the plaintiffs at the time of maklng such contracts Wholesale dealers 
in the purchase and sale of Cotton as a conimodity and such cotton required 
in the ordinary course of their business?" 

It is insîsted by the plaintiffs that they purchased cotton as a com- 
modity and sold it to manufacturers and exporters and dealt in actuàl 
spot cotton, and that in no sensé were they dealers in futures. How- 
ever, the défendant sought to défend the same under section 1689 of 
the Révisai of North Carolina, which is in the following language: 

"Every contract whether in wrlting or not whereby any person shall agrée 
to sell and dellver any cotton, Indian corn, wheat, rye, oats, tobacco, meal, 
lard, bacon, sait pork, sait fish, beef, cattle, sugar, coffee, stocks, bonds, and 
choses in action, at a place and at a time specifled and agreed upon therein, 
to any other person whether the person to whom such article is agreed to be 
sold and delivered shall be a party to such contract or not when, in fact, 
and notwithstanding the terms expressed of such contract, it Is not intended 
by the parties thereto that the articles or things so agreed to be sold and 
delivered shall be actually delivered, or the value thereof paid, but it is In- 
tended and understood by them that the money or other thing of value shall 
be paid to the one party by the other, or to a third party, the party to whom 
such payment of money or thing of value shall be made to dépend, and the 
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amouut of sueh money or other thing of value so to be paid to dépend upon 
whether the market priée or value of the article so agreed to be sold and 
delivered is greater or less at the tlme and place so specifled than tlie priée 
stipulated to be paid and received for the articles so to be sold and delivered ; 
and every contract commonly called 'futures' as to the several articles and 
things herelnbefore specifled, or any of theni, by whatever other nanie called, 
and every contract as to the said several articles and things, or any of them, 
whereby the parties thereto conteniijlate and intend no real transaction as 
to the article or thing agreed to be delivered, but only the payuient of a sum 
of money or other thing of value, sueh payment and the amount thereof and 
the person to whom the same is to l)e paid to dépend on whether or not the 
market price or value is greater or less than the price so agreed to be paid 
for the said article or thing at the time and place specifled in sueh contract, 
shall be utterly null and void ; and no action shall be maintained in any court 
to enforce any sueh contract, whether the same was made in or ont of the 
State, or partly In and partly ont of this state, and whether made by the 
parties thereto by themselves or by or through their agents, immediately or 
mediately ; nor shall any party to any sueh contract, or any agent of any 
sueh party, directly or remotely connected with any sueh contract in any way 
whatever hâve or malntain any action or cause of action on aceount of any 
money or other thing of value paid or advanced or hypothecated by hini or 
them in connection with or on aceount of sueh contract and agency. This 
section shall not be eonstrued so as to apply to any person, flrm, corporation 
or his or their agent engaged in the business of nianufacturing or Wholesale 
merchandising In the purehase or sale of the necessary commodities required 
in the ordinary course of their business." 

The last sentence of the foregoing section provides that the statute 
shall not apply to any person, firm, corporation, etc., engaged in the 
business of manufacturing or wholesale merchandising in the purehase 
and sale of the necessary commodities required in the ordinary course 
of business. The issue which the lower court refused to submit, and 
tipon which this assignment of error is based, was tendered with a 
view of ascertaining whether or not the plaintifïs came within the ex- 
ception of the statute which we hâve just quoted. This statute has 
been passed upon by the Suprême Court of North Carolina in the case 
of State V. McGinnis, 138 N. C. 724, 51 S. E. 50. Chief Justice Clark, 
who wrote the opinion of the court in this case, among other things, 
said: 

"Section 7 does not confer any exclusive right or privilège upon manufac- 
turers or wholesale merchants. It does not authorize them to engage in any 
business prohibited by the act of 1889. It does not authorize them to specu- 
late in cotton or other commodities. It simply provides that the courts shall 
not construe the act of 1905 to hâve the effect of preventlng them from buy- 
ing and selling for future delivery the necessary commodities required in their 
ordinary business." 

However, the point involved in this assignment of error was not 
passed upon by the Suprême Court of North Carolina prior to the case 
of Alexander Sprunt & Sons v. May, 156 N. C. 388, 72 S. E. 821, de- 
cided at the November term, 1911, of that court. In disposing of this 
point, Judge Hoke, speaking for the court, said: 

" * * * We hâve held in Rodgers, McCabe & Co. v. Bell [156 N. C. 378] 
72 S. E. 817, at the présent term, in référence to our statute as to gaming 
contracts (Révisai of 1905, c. 36), that the words now appearing at the end 
of section 1689, to wit, 'this section shall not be eonstrued so as to apply to 
any person, firm, corporation or hls or their agent, engaged in the business 
of manufacturing or wholesale merchandising, in the purehase or sale of the 
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necessary commoditles required in the ordinary course of their business,' by 
correct construction should appear and only affeet section 1691 of sald chap- 
ter, the section relating to the burden of proof, and that, by reason of thia 
clause, so placed, a bona flde wholesale dealer in spot cotton, who purchased 
the same, in the ordinary course of hls business, is not affected by sald sec- 
tion, but is entltled to hâve hls cause tried and determlned under the rule 
which generally obtains, that one who asserts that 'an ordinary business oon- 
tract, valid on its face, Is unlawful, is required to prove It by the greater 
weight of the évidence.' On the facts in évidence It appears that plaintifCs 
and their predecessors, under the style of 'Alex. Sprunt & Sons,' from 1S66 
hâve been engaged in the cotton business, and since 1880 they hâve exported 
cotton in large quantifies, supplylng mills and dealers abroad, and, in the 
ordinary course of their business, they buy annually on an average of 400,000 
baies of cotton. They are therefore, if this évidence is accepted by the jury, 
well within the clause wlthdrawing their case from the provision of section 
1691, and on another trial the same wlU be submitted under the ordinary 
rules of évidence obtaining In such cases." 

The décision in the foregoing case had not been announced at the 
time the court below disposed of the case at bar. Under the cir- 
cumstances of this case, and inasmuch as there was évidence offered 
by the plaintiffs tending to show that they were wholesale dealers in 
cotton as a commodity and that they purchased cotton as a commodity 
and sold it to manufacturera and exporters, and dealt in actual spot 
cotton and were in no wise dealers in futures, we are of the opinion 
that the refusai of the lower court to submit this issue to the jury 
was prejudicial to the rights of the plaintiffs. In view of the pro- 
visions of this statute, as well as the décision of the Suprême Court 
of North Carolina in the case of Alexander Sprunt & Sons v. May, 
supra, we are of the opinion that the court below erred in ref using to 
grant the issue embraced in the eleventh assignment of error. 

[2] There is one other point which we think should be determined 
at this time. The contract sued upon, arnong other things, provides : 

« * * * Party of the flrst part wlll dellver to the party of the second 
part fifty baies of cotton at Jacksonville dépôt, which said party is now 
growing in Onslow couuty." 

Under this contract, we think that plaintiffs, if entitled to recover 
at ail, are limited to recovering such damages as they may hâve suf- 
fered by the failure of the défendant to deliver such cotton as he was 
at the time the contracts were made growing in Onslow çounty. The 
défendant niay properly be held to hâve been growing any cotton 
which he was growing on his own home or hired f arm, or which was 
at that time being grown for hira by his tenants or anybody else who, 
under contract or arrangement with him, was actually raising the 
cotton for hirri. Inasmuch as the case goes back for a new trial, we 
deem it proper to décide this point so as to speed the litigation as 
much as possible. 

For the reasons hereinbefore stated, the judgment of the lower 
court is reversed, and the case is remanded, with instructions to the 
lower court to grant a new trial and for further proceedings in ac- 
cordance with the views herein expressed. 

Reversed. 
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CHICAGO, B. & Q. R. 00. v. SHALSTROM. 

(Circuit Court of Appeals, Elghth Circuit Marcli 22, 1912.) 

No. 3,594. 

(Syllalut ly the Court.) 
L Masteb and Sebvant (S 203*) — Injury to Skbvant— Assumption of Risk. 
A servant, by entering and continulng In the employaient of a master 
without complaint, assumes the ordinary risks and dangers of the em- 
ployaient and the extraordinary risks and dangers which he knows and 
appréciâtes. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 538- 
543; Dec. Dig. § 203.*] 
2. Masteb and SsasvANT (§ 217*) — Assumption of Risk of Masteb's Négli- 
gence. 

Although the risk of the master's négligence and of its effect unknown 
to the servant Is not one of the ordinary risks of the employment which 
he assumes, yet, if the négligence of the master or Its effect is known and 
appreciated by the servant, or is "so patent as to be readily observed by 
hlm by the reasonable use of his sensés, having in view bis âge, intelli- 
gence, and expérience" (United States Smelting Company v. Parry, 160 
Fed. 407, 410, 92 G. C. A. 159, 162), and he enters or continues in the 
employment without objection, he elects to assume the risk of it, and 
he cannot recover for the damages It causes. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574r- 
600 ; Dec. Dig. § 217.*] 

8. Masteb and Servant (§ 219*) — Appréciation of Danqeb — When Sebv- 
ant ESTOPPED FBOM DENYING. 

When a defect is obvious or "so patent as to be readily observed by 
him by the reasonable use of his sensés, having in view his âge, intelli- 
gence, and expérience," and the danger and risk from It are apparent, 
he cannot be heard to say that he dld not realize or appreciate them. 

[Ed. Note.- — For other cases, see Master and Servant Cent Dig. §§ 610- 
624 ; Dec. Dig. § 219.*] 

4. Masteb and Servant (§ 155*) — No Duty to Waen of Apparent Danoebs. 
No duty rests on the master to warn a servant of defects, risks, or dan- 
gers which are "so patent as to be readily observed by him by the rea- 
sonable use of his sensés, having la view his âge, intelligence, and ex- 
périence." 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 310 ; 
Dec. Dig. § 155.*] 

6. Masteb and Servant (§ 222*) — Assumption of Risk— Masteb's Obdeb No 
Kelease Where Defects and Dangers Obvious. 

The direct order of the master or of the foreman to the servant to work 
at a specified place, or with certain appliances, does not release him from 
his assumption of the apparent risks and dangers of defects in the place, 
structure, or appliances that are "so patent as to be readily observed by 
him by the reasonable use of his sensés, having in view his âge, intelli- 
gence, and expérience." 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 648- 
651 ; Dec. Dig. § 222.*] 

6. Master and Servant (§ 203*) — Assumption of Risk Inhebes in Employ- 
ment — No Further Pleading ob Proof Requisitb. 

The agreement of a servant to assume the ordinary risks of his employ- 
ment and the extraordinary risks thereof that are apparent inheres in 
and is an inextricable part of his contract of employment, and when the 
latter is proved or admitted the assumption of thèse risks is proved, and 

•For other cases aee saine topic & S numbbu In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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no pleadmg or proof on the part of the défendant Is necessary to es- 
tablish it. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dlg. §g 
538-543 ; Dec. Dig. § 203,*] 

7. Masxeb and Servant (§ 288*) — Assumption or Risk— Dibected Verdict 

When Demanded. 

Whèn the uncontradicted évidence discloses the fact that the defects 
In the place, structure, or appllances were "so patent as to be readily ob- 
served by the plaintlff by the reasonable use of his sensés, having in 
vlew his âge, intelligence, and expérience," and the risk s and dangers 
from thera were apparent, and the servant entered upon and continued 
in the service without complaint, his assumptlon of the risk is çonclusively 
established, and the court should instruct the Jury to return a verdict 
for the défendant. > 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1005, 
1068-1088; Dec. Dig. §288.*] 

8. Masteb and Servant (§ 219*) — Assumption or Risks— F acts— Conclusion. 

An experienced carpenter, in the employment of the défendant, who 
was receiving top wages, was directed to assist in placing joists upon 
the walls of a building 25 feet high, the support of which in the middle 
consisted of a stringer coniposed of pine lumber 2x6, sustained by posts 
made of two pièces of lumber 2x8, spliced together and braced, to which 
the stringer was nailed. Joists had been plaeed on the walls and stringer 
over one-third of the building. The servant knew the size and kind of 
material of which the posts and stringers were composed, how they were 
made and fastened together, and he had done work of this kind before. 
There was no latent defect in the structure, and Its method of construc- 
tion and component parts were plain and obvions. He went out on the 
stringer with another workman beyond the joists, drew up 8 or 10 pièces 
of lumber to make 4 or 5 joists, and he and his fellow workman were 
nailing thèse together on the stringer, when an upright below gave way 
and he fell. 

Held, the defects of the structure were obvions, the dangers of its use 
apparent, and the servant assumed the risk. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 610- 
624 ; Dec. Dlg. § 219.* 

Assumptlon of risk incident to employment, see note to Chesapeake & 
O. K. Co. V. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Action by Victor F. Shalstrom against the Chicago, Burlingtoil & 
Quincy Railroad Company. Judgment for plaintiflf, and défendant 
brings error. Reversed and remanded. 

Byron Clark and James E. Kelby, for plaintiff in error. 
Lionel C. Burr, Robert J. Greene, and Philip F. Greene, for de- 
fendant in error. 

Before SANBORN and ADAM S, Circuit Judges, and WILEIAIM 
H. MUNGER, District Judge. 

SANBORN, Circuit Judge. This is an action for négligence of the 
Railroad Company which Mr. Shalstrom, the plaintiff below, alleged 
caused his personal injury, and the défenses were that he assumed 
the risk and was guilty of contributory négligence. There was a ver- 
dict and judgment against the company. Many alleged errors are as- 
signed ; but the most important is that the court ref used, at the close 

•For other cases see same topic & S humeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes ' 
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of the trial, to instruct the jury to return a verdict against the plain- 
tiff. The verdict has decided ail conflicts in the testimony against the 
Company, and on that basis the évidence at the close of the trial dis- 
closed thèse facts : On December 10, 1910, the company was build- 
ing an icehouse in the city of Lincoln, in the state of Nebraska, which 
was 200 feet long from east to west and 38 feet wide from north to 
south on the ground floor, and 36 feet wide at the top of the walls 
which had been erected and were 25 feet high. The company had 
covered the east third of the building with joists, each of which con- 
sisted of two pièces of lumber 2x6, one about 20 and the other about 
24 feet long, which were nailed together where they overlapped and 
placed on edge so that one end of each joist rested on the plate on 
the north wall, the other end on the plate on the south wall, and the 
middle on a stringer which stretched from east to west at the height 
of the walls through the middle of the building and was supported by 
uprights or posts 8 or 10 feet apart. Thèse posts were made of two 
pièces of lumber 2x8, spliced and nailed together where they over- 
lapped so as to make their upper ends 25 feet high. The stringer was 
made of pièces of lumber 2x6, the ends of which were nailed on to 
the sides of the upper ends of the posts so that the joists would rest 
upon the upper edge of the stringer. Each post was held in place 
by a single brace, one end of which was nailed to the post about 
two feet from its upper end and the other to the studding in one 
of the side walls about 12 feet above the floor. The joists were 
placed 2 feet apart. Each one, after it was set on edge in place, was 
nailed to the plates at its ends and to the stringer in the middle, and 
a board or pièce of sheathing was placed upon it above the stringer 
and nailed to it and to the other joists by its side. Loose boards or 
sheathing had been placed upon the joists which had been put in 
place, and this was called the "deck." It covered the east one- third 
of the building, and it was capable of sustaining a weight of more 
than 2,000 pounds. The work in process was the extension of this 
deck over the westerly two-thirds of the building, and the method 
of doing the work had been to pull a pair of 2x6s up from the floor 
below to the side of the deck, lay them flat on the plates and the 
stringer, make their ends flush with the wall, nail them together where 
they overlapped, set the joist thus made on edge in its place, nail it 
to the plates and the stringer, draw the board above the stringer for- 
ward, and nail that to the upper edge of the joist and to the other 
joists. In this way over one-third of the building had been covered 
with the joists without accident by the use of the stringer and the 
posts which were not a part of the permanent structure of the build- 
ing and were not erected to provide a scafïold or place for the work- 
men to labor upon. They were built to hold the joists up temporarily 
until the rafters were erected, when thèse joists were to be perma- 
nently suppOrted by hangers from the roof and the stringer and posts 
were to be removed. The posts, the stringer, the joists, thé material of 
which and the means by which they had been made and secured in 
place, were in plain sight of any one who went into the building, for 
there were no partitions or coverings that concealed any of them. 
Mr. Shalstrom was a skilled and experienced carpenter who was em- 
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ployed by the Company and was receiving the highest .wages paid to 
carpenters. On the morning of October 10, 1910, he walked into this 
icehouse by direction of his superior, to assist in its construction, and 
reported to the foreman, Mr. Franklin, who told him!to go up the 
ladder and go overhead on the joists and pull the joists up, to go to 
the center of the building over the stringer that supportèd the joists. 
He first went to a fire that was started in the building and warmed 
himself for about 20 minutes, and then he went up onto the deck over 
the stringer and with another man proceeded to pull up the pièces 
of lumber from the floor below, to make joists, and to nail them in 
place. Instead of making one joist at a time and securing it in place, 
they drew up the lumber for four or five joists, both went eut upon 
the stringer west of the deck upon the material for thèse new joists 
and were nailing this lumber together to make the joists when one 
of the posts below bent, pulled out the nails that fastened it to the 
stringer, the latter gave way, and Shalstrom fell to the floor below 
and was injured. The question is: Did he assume the risk of this 
fall and in jury? 

Conceding, without considering or deciding the question, that there 
was évidence that the Railway Company failed to discharge its duty 
to exercise ordinary care to furnish a reasonably safe place for the 
plaintiff to make and place the joists, this case must be determined by 
the following established rules of law: 

[1] A servant by entering and continuing in the employment of 
a master without complaint assumes the ordinary risks and dangers of 
the employment and the extraordinary risks and dangers thereof 
which he knows and appréciâtes. Choctaw, Oklahoma & Gulf R. R. 
Co. v. McDade, 191 U. S. 64, 67, 24 Sup. Ct. 24, 48 L. Ed. 96; St. 
Louis Cordage Co. v. Miller, 126 Fed. 495, 508, 61 G. C. A. 477, 490, 
63 L. R. A. 551 ; Glenmont Lumber Co. v. Roy, 126 Fed. 524, 528, 
61 C. C. A. 506, 510; Burke v. Union Coal & Coke Co., 157 Fed. 
178, 180, 84 C. C. A. 626, 628. 

[2] Although the risk of the master's négligence and of its effect 
unknown to the servant is not one of the ordinary risks of the em- 
ployment which he assumes, yet if the négligence of the master or 
its effect is known and appreciated by the servant, or is obvions, or 
"so patent as to be readily observed by him by the reasonable use of 
his sensés, having in view his âge, intelligence, and expérience" 
(United States Smelting Company v. Parry, 166 Fed. 407, 410, 92 C. 
C. A. 159, 162), and he enters and continues in the employment with- 
out objection, he elects to assume the risk of it, and he cannot re- 
cover for the damages it causes (Texas & Pacific Ry. Co. v. Archibald, 
170 U. S. 665, 672, 18 Sup. Ct. 777, 42 L. Ed. 1188; Choctaw, Okla- 
homa & G. R. R. Co. V. McDade, 191 U. S. 64, 68, 24 Sup. Ct. 24, 
48 L. Ed. 96; Burke v. Union Coal & Coke Co., 157 Fed. 178, 181, 
84 C. C. A. 626, 629 ; Lake v. Shenango Furnace Co., 160 Fed. 887. 
892, 88 C. C. A. 69, 74). 

[3] When a defect is obvious or "so patent as to be readily ob- 
served by a servant by the reasonable use of his sensés, having in 
view his âge, intelligence and expérience," and the danger and risk 
from it are apparent, he cannot be heard to say that he did not realize 
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or appreciate them. Utah Consol. Min. Co. v. Bateman, 176 Fed. 
57, 63, 99 C. C. A. 365, 371, 27 L. R. A. (N. S.) 958; St. Louis 
Cordage Co. v. Miller, 126 Fed. 495, 501, 509, 511, 61 C. C. A. 477, 
483, 491, 493,' 63 L.' R. A. 551; Glenmont Lumber Co. v. Roy, 126 
Fed. 524, 528, 61 C. C. A. 506, 510; Lake v. Shenango Furnace Co., 
160 Fed. 889, 892, 88 C. C. A. 69, 72. 

[4] No duty rests on the master to warn a servant of defects, risks, 
or dangers that are "so patent as to be readily observed by him by 
the reasonable use of his sensés, having in view his âge, intelligence 
and expérience." Bolin Mfg. Co. v. Erickson, 55 Fed. 943, 946, 5 C. 
C. A. 341, 344; Glenmont Lumber Co. v. Roy, 126 Fed. 524, 528, 
529, 61 C. C. A. 506, 510, 511; King v. Morgan, 109 Fed. 446, 449, 
48 C. C. A. 507, 510; Railroad Co. v. Miller, 104 Fed. 124, 43 C. 
C. A. 436 ; Mississippi Riv. Log. Co. v. Schneider, 74 Fed. 195, 197, 
20 C. C. A. 390, 392 ; Lake v. Shenango Furnace Co., 160 Fed. 889, 
892, 88 C. C. A. 69, 72. 

[5] Assumption of risk rests upon the maxim, "Voient! non fit 
injuria," and upon the contract of employment. It rests upon the 
principle that no légal injury can be inflicted upon one who willingly 
assumes the known or obvious risk of it, and hence it includes the risk 
of known or obvious defects and dangers which the master or the 
foreman directs the servant to incur during the employment, for the 
latter is as free to décline to obey such an order as he is to décline to 
lake or to continue in the employment, and where he knows and ap- 
préciâtes the defect and danger as well as the master or the fore- 
man, he becomes subject to the maxim, upon the willing no légal in- 
jury can be inflicted. The order or direction of the master, or of 
the foreman, to the servant to work at a specified place, or with cer- 
tain appliances, does not release the servant from his assumption of 
the apparent risks and dangers of defects in the place, structure, or 
appliances that are known to him, or are "so patent as to be readily 
observed by the reasonable use of his sensés, having in view his âge, 
intelligence, and expérience." Railroad Co. v. Jones, 95 U. S. 439, 
443, 24 L. Ed. 506 ; Kean v. Détroit Copper & Brass Mills, 66 Mich. 
277, 33 N. W. 395, 400, H Am. St. Rep. 492; Stuart v. New Al- 
bany Mfg. Co., 15 Ind. App. 184, 43 N. E. 961, 964, 965 ; Paule v. 
Florence Mining Co., 80 Wis. 350, 50 N. W. 189, 191 ; Showalter v. 
Fairbanks, Morse & Co., 88 Wis. 376, 60 N. W. 257, 258; Toomey 
v. Eurêka Iron & Steel Works, 89 Mich. 249, 50 N. W. 850; Linch 
v. Manufacturing Co., 143 Mass. 206, 210, 9 N. E. 728; Bradshaw's 
Adm'r v. Railway Company (Ky.) 21 S. W. 346; O'Connell v. Clark, 
22 App. Div. 466, 468, 48 N. Y. Supp. 74; Davis v. Détroit & Mil- 
waukee R. R. Co., 20 Mich. 105, 127, 4 Am. Rep. 364; Wilson v. Tre- 
mont & Sufïolk Mills, 159 Mass. 154, 155, 34 N. E. 90; Burlington 
& C. R. Co. V. Liehe, 17 Colo. 280, 285, 29 Pac. 175, 176. 

[6] The agreement of the servant to assume the ordinary risks of 
his employment and the extraordinary risks thereof that are known 
to and appreciated by him inheres in and is an inextricable part) of 
his contract of employment, and when that is proved or admitted 
the assumption of thèse risks is proved, and no further pleading or 
proof on the part of the défendant is necessary to establish it. Malm 
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V. Thelin, 47 Neb. 686, 66 N. W. 650; Glantz v. Chicago, B. & Q. 
R. Co., 87 Neb. 60, 127 N. W. 221 ; Evans Laundry Co. v. Craw- 
fbrd, 67 Neb. 153, 93 N. W. 177, 94 N. W. 814; St. Louis Cordage 
Co. V. Miller, 126 Fed. 495, 501, 61 C. C. A. 477, 483, 63 L. R. A. 
551. 

[7] When the uncontradicted évidence discloses the fact that the 
defects in the place, structure, or appliances were "so patent as to 
be readily observed by the plaintiff by the reasonable use of his 
sensés, having in view his âge, intelligence, and expérience," and the 
risks and dangers from them were apparent, and he entered upon or 
continued in the service without complaint, his assumption of the risk 
is conclusively established, and the court should instruct the jury to 
return a verdict for the défendant. Glenmont Lumber Co. v. Roy, 
126 Fed. 524, 528, 61 C. C. A. 506, 508; Fédéral Lead Co. v. Swyers, 
161 Fed. 687, 690, 88 C. C. A. 547, 550; Stewart v. Brune, 179 Fed. 
350, 355, 102 C. C. A. 534, 539. 

[8] The record in this case has been searched in vain for any évi- 
dence that may withdraw it from the opération of thèse rules. The 
structure on which Mr. Shalstrom worked was plain and simple, and 
ail its parts were obvions to every one who entered the building. 
To such a skilled and experienced carpenter as he was, the strength, 
safety, and fîtness of its plan and its parts for the work upon it 
which he performed and the risk and danger of overloading it were" 
equally apparent. The only defect in it submitted to the jury was 
the absence of more and différent braces of the posts, and no de- 
fect could be more obvious than this to one who walked through 
the building, climbed to the deck, and worked on the stringer above 
the posts pulling up joists from below. The plaintiff below was not 
ignorant of the nature of this structure. While he had never seen 
it before the morning on which he commenced to work upon it, and 
while he testified in one place that he did not sèe the brace which 
was nailed to each post and àt another place that he thought there 
were such braces but was not sure, when his entire testimony is read 
it brings conviction that he had a complète knowledge of the struc- 
ture. So intimate and definite was this knowledge which he gained 
before he fell that he subsequently made and introduced in évidence 
a model, which he testified was a true représentation of the struc- 
ture, and then he further testified that he had done work of the kind 
he was doing on the day of the accident before, that he noticed the 
size of the posts and stringers and the kind of wood of which they 
were made before he went up on to the deck and the stringer, that 
the pièces of lumber which constituted the stringer met end to end 
on the same side of the posts and were nailed to the latter by two 
spikes in each end, and that the pièces of lumber constituting the 
joists were fastened together with four or five nails in each splicing. 
The structure did not fall from any latent defect, and no one could 
know, more than did Shalstrom, of the material facts which condi- 
tioned its fitness and safety for the work which he performed. He 
testified that it was a temporary structure merely to hold up the joists 
until the hangers were attached. He knew that there was a limit to 
the weight it would sustain and that if that limit was exceeded it 
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would fall. Knowing the materials of which it was composed, the 
size of the posts and of the stringer, the way in which they were 
made, and that the posts either had no braces or but one each, and 
having had previous expérience in this kind of work, the alleged de- 
fect in the structure was unavoidably obvious to him, and the risk 
and danger of placing two men driving nails and the materials for 
four or five joists on this stringer in front of the deck was necessarily 
apparent, and there is no escape from the conclusion that he assumed 
the risk. 

The judgment below must, accordingly, be reversed, and the case 
remanded to the court below for a new trial, and it is so ordered. 
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(Circuit Court of Appeals, Elghtli Circuit. April 1, 1912.) 

No. 3,682. 

(Sylla'bus iy the Court.) 

1. CoNTRAcTs (§ 147*) — Construction— Intention of Parties the Desid- 

eratum. 

The purpose of a written agreement is to record the Intention of the 
parties. 

The object of ail construction Is to ascertaln and enforce the intention 
of the parties, the sensé and meanlng of the words they used upon which 
their minds met when they made it, and the court should, so far as pos- 
sible, put itself in the place of the parties to find this intention. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 730, 743 ; Dec. 
Dig. § 147.*] 

2. CONTBAci's (§ 154*) — More Reasonable and Probable Meaning Pre- 

FERBED. 

Where the language of a contract is obscure or ambiguous, or Its mean- 
lng doubtful, so that It is susceptible of two constructions, that inter- 
prétation which is the more natural, probable, and reasonable should be 
adopted. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 735 ; Dec. Dig. 
§ 154.*] 

3. Mines and Minerals (§ 73*)— Osage Mining Lease— "Cultivated In- 

closure" Thbrein Includes One Made Subséquent to Lease. 

The term "cultivated inclosure" in the clause of the minlng lease made 
by the Osage Nation on March 16, 1896, to Foster, which prohibits boring 
wells on the Osage Indian réservation for oll and gas on such Inclosures. 
includes those made after as well as those which were In existence at the 
date of the lease. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 201, 
210; Dec. Dig. § 73.*] 

4. Mines and Minerals (| 73*) — Lessbe May Operate Ukcultivatbd Part 

OF "Cultivated Inclosure." 

An inclosure which contalns a cultivated tract and an uneultlvated 
tract is a cultivated Inclosure, and the lessee may not prospect or bore 
wells on the former, but he may do so on the latter if his opérations do 
not unnecessarily interfère wlth the use of the cultivated tract for agri- 
cultural purposes. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 201, 
210 ; Dec. Dig. § 73.*] 

•For other cases see same tocio & i numbkh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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5. Mines and Minebalb (§ 73*)— Uncultivated Teacts-^Ctotivator Againsx 
Lessee of Mining Privilège— Peiob Proceedinq Givks Superiob Right. 

Between the cultivator of the land and the lessee of the mlnlng privi- 
lège, he who first, by an open and notorlous act in good faith commences, 
and wlth diligence, proceeds to subject an uncultivated tract to bis use, 
lias the superior right to it, His subséquent acts relate back to the in- 
itiation of his proceeding, 

[Ed. Note. — For other cases, see Mines and Minerais, Cent, Dig. §§ 201, 
210; Dec. Djg. § 73.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Oklahoma. 

Bill by the Barnsdall Oil Company against Edward A. Leahy and 
others. From a decree dismissing the bill, plaintiff appeals. Affirmed. 

James W. Zevely (John L,. Hays and James M. Givens, on the 
brief), for appellant. 

T. J. Leahy (E. E. Grinstead and Paul B. Mason, on the brief), for 
appellees. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. The Barnsdall Oil Company, a corpo- 
ration, appeals from a decree of dismissal of its bill against Edward 
A. Leahy, an Indian allottee, and J. W. Rodgers, his tenant, of 120 
acres in the Osage Indian réservation, brought to enjoin them from 
preventing the Oil Company from boring or drilling wells for the 
production of oil on this land which the défendants insist was a "cul- 
tivated inclosure." The Oil Company had, by virtue of mesne con- 
veyances, the same rights to prospect for, drill, and bore wells upon 
this real estate that Edwin B. Poster would hâve had under the lease 
made by the Osage Nation to him on March 16, 1896, and its subsé- 
quent extension, if he had not parted with any of his rights thereun- 
der. 

The congressional authority to make the lease to him provided: 

"That where lands are occupled by Indians who bave bought and paid for 
the same and whlch lands are not needed for farming or agricultural pur- 
poses and are not deslred for indlvldual allotments, the same may be lease<l 
by authority of the Council, speaking for such Indians, for a perlod of not 
to exceed flve years, for grazing, or ten years for mining, purposes, in such 
quantities and upon such terms and conditions as the agent in charge of such 
réservation may reeommend, subject to the approval of the Secretary of the 
Interior." Act Feb. 28, 1891, c. 383, 26 Stat. 794. 

The resolution of the National Council of the Osage Nation, which 
empowered its chief to make the lease, recites that Foster — 

"has made application to the Osage National Council for the privilège of pros- 
pecting and boring for petroleum and natural gas upon the Osage réservation 
and proposes to enter into a eontract for that purpose upon terms that will 
not be detrimental to the agricultural interests of the country and which 
would increase the revenue and enhance the value of our common property 
should such prospecting resuit in the discovery of sald petroleum or natural 
gas." 

The Osage Nation by its eontract of March 16, 1896, leased to 
Foster for the term of 10 years, and, as to the land hère involved this 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'p Indexes 
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term was extended 10 years by Act March 3, 1905, c. 1479, 33 Stat. 
1061, ail the land in Osage Iiidian réservation for the purpose of 
prospecting for, boring, or drilling wells for mining and producing 
petroleum and natural gas. Tliat lease contained this agreement: 

"And it is further mutually agreed and understood by and between the 
parties hereto that the Osage Nation reserves ail right it hath, and its cltl- 
Kens hâve, to cultivate, graze, and improve, and to lease for farmiug, grazing, 
and mining purposes, other than for the mining purpose herein named, ail 
and every part of the lands contained in said réservation, subject to the lim- 
itation herein contained, and such right shall not be interfered with or dis- 
turbed by the party of the second part, his hcirs, executors, administrators 
or assigns, except to such an extent as may be actually and absolutely nec- 
essary in prospecting for and in conducting and marketing the products here- 
in named ; and said second party and those acting under, through or by 
him shall not prospect for or drill or bore any wells for the production of 
the substances herein mentioned within or upon any cultivated enclosure on 
said réservation without the written consent of the person occupylng such 
promises, duly aeknowledged before the U. S. Indian agent of the Osage 
agency." 

The controversy in this case springs out of the last clause of this 
quotation. Prior to January, 1911, but long after March 16, 1896, the 
défendants had inclosed their 120 acres with a fence and had culti- 
vated about 60 acres of the southern and eastern part of it, and they 
had built a house upon it in which the tenant was living. In the early 
part of the year 1911 the défendants cleared, grubbed, and plowed 
some of the northwestern part of the land, and the complainants sur- 
veyed and staked some of this land for wells and placed timber upon 
it for the purpose of drilling or boring wells thereon for the produc- 
tion of oil. The défendants removed this timber from the land, and 
forbade and prevented the complainant from sinking any wells upon 
or producing any oil from it. After a final hearing of this suit upon 
the merits, the court below was of the opinion that the land was a 
cultivated inclosure, and that the complainant was without right to 
prospect for or bore wells upon it under the lease. Complaint is made 
of this ruling upon two grounds : That the inclosures that were cul- 
tivated at the time the lease was made on March 16, 1896, only, are 
excepted from the grant of the lessee's right to sink wells for oil and 
gas, and this land was not cultivated until years after that date, and 
that the évidence does not sustain the finding of the court below that 
the part of the land on which the complainant located and endeavored 
to bore its wells was a cultivated inclosure, or any part of such an 
inclosure. 

Whether or not inclosures brought under cultivation subséquent to 
the date of the lease are excepted from its grant to Foster of the 
right to bore and operate wells for oil and gas must be determined by 
a considération of the terms of the contract, the circumstances of the 
parties when it was made, and the comparative reasonableness of the 
two possible interprétations of its words. The purpose of every writ- 
ten agreement is to record the intention of the parties. The object 
of ail construction is to ascertain what that intention was and to en- 
force it. The court should, so far as possible, put itself in the place 
of the parties when their minds met upon the terms of the agree- 
ment, and then from a considération of the writing itself, of its pur- 
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pose and of the circumstances under which it was made, endeavor to 
ascertain what they intended to agrée to do, upon what sensé and 
meaning of the terms they used thëir minds actually met. Accumu- 
lator Co. V. Dubuque St. Railway Co., 12 C. C. A. 37, 41, 42, 64 
Ked. 70, 74, 75 ; Sait Lake City v. Smith, 43 C. C. A. 637, 642, 104 
Fed. 457, 462 ; Fitzgerald v. First National Bank of Rapid City, 52 
C. C. A. 276, 284, 114 Fed. 474, 482; American Bonding Company v. 
Pueblo Investment Co., 150 Fed. 17, 27, 80 C. C. A. 97, 107, 9 L. 
R. A. (N. S.) 557, 10 Ann. Cas. 357; Pressed Steel Car Co. v. East- 
ern Ry. of Minnesota, 57 C. C. A. 635, 637, 121 Fed. 609, 611. 

Where the language of a contract is contradictory, obscure or am- 
biguous, or its pieaning is doubtfui, so that the agreement is fairly 
susceptible of two constructions, the more natural, probable, and rea- 
sonable interprétation should be adopted. Bell v. Bruen, 1 How. 169, 
186, 11 L. Ed. 89; Pressed Steel Car Co. v. Eastern Ry. Co. of 
Minnesota, 57 C. C. A. 635, 637, 121 Fed. 609, 611; American Bond- 
ing Company v. Pueblo Investment Company, 80 C. C. A. 97, 108, 
150 Fed. 17, 28, 9 L. R. A. (N. S.) 557, 10 Ann. Cas. 357; Coghlan 
V. Stetson (C. C.) 19 Fed. 727, 729; Jacobs v. Spaulding, 71 Wis. 
177, 186, 36 N. W. 608; Russell v. AUerton, 108 N. Y. 288, 292, 15 
N. E. 391. 

Counsel cite, in support of their contention that inclosures culti- 
vated at the date of the lease only are protected by it from the bor- 
ing of wells upon them, authorities to the effect that restrictions upon 
grants are strictly construed, and, in case of doubt, an interprétation 
which secures the freedom of the property is preferred (Peabody 
Heights Co. v. Willson, 82 Md. 186, 32 Atl. 386, 389, 36 L. R. A. 
393), and to the effect that descriptions of rights and property con- 
veyed relate to rights, muniments, and quantities existing at the re- 
spective dates of the conveyances (True v. Rocky Ford Canal, Réser- 
voir & Land Co., 36 Colo. 43, 85 Pac. 842, 843 ; Hurley v. Brown, 
98 Mass. 545, 96 Am. Dec. 142; Barber v. Allen, 212 111. 125, 72 N. 
E. 33, 36). But, when this lease was made, the title to the lands in 
the Osage Indian réservation was held by the Osage Nation in trust 
for its members, farming and grazing were the chief and the most 
lucrative occupations upon that réservation, and expérience had 
proved that farming had been, and probably would be, the most reli- 
able and the most permanent pursuit. The income from farming, 
though moderate, was comparatively certain and continuons; the in- 
come from the mining of oil and gas was largely prospective, spécula- 
tive, uncertain, and expérimental. The purpose of the parties in mak- 
ing the lease, therefore, was, first, to protect and permit the assured 
occupation of farming, and second, to try the experiment of mining. 
This object is clearly disclosed in the resolution of the Council of the 
Osage Nation which is recited in the lease and in which the fact is 
stated that Poster has made application to the Council for the priv- 
ilège of boring wells on the Osage réservation for petroleum and nat- 
ural gas, and has proposed to enter into a contract for that purpose, 
upon terms that would not be detrimental to the agricultural interests 
of the country. There can be no doubt that the parties to the lease 
were of the opinion that the prospecting for and boring of wells upon 
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cultivated inclosures would be detrimental to the agricultural interests 
of the country, for they agreed, by the terms of their contract, that 
the lessee should neither prospect for nor bore such wells upon such 
inclosures. But they must hâve known that the privilège of prospect- 
ing for and boring wells on inclosures to be made and cultivated sub- 
séquent to the date of the lease and the unavoidable threat of the pos- 
sible exercise of such a privilège would be far more detrimental to 
the agricultural interests of the country than the grant of such a priv- 
ilège upon inclosures already cultivated, for the former would natu- 
rally deter inclosure and cultivation, while the latter would hardly 
cause the abandonment of inclosures already cultivated, unless it was 
actually exercised, and because the inclosures to be made and culti- 
vated were certain to be much more numerous and far greater in area 
than those then under cultivation. At that time the cultivated area 
was 80 limited and the tracts that composed it were so small that there 
was little difBculty in drawing the oil and gas from beneath the sur- 
face of the réservation without placing wells upon the cultivated lands, 
and there was little probability that during the 10 years of the lease 
the area of thèse cultivated lands would so increase, or the tracts 
which composed it would become so large, as to substantially change 
this situation. The prohibitory clause which treats of cultivated in- 
closures relates to the future. It forbids prospecting for or boring 
wells subséquent to the date of the lease "on any cultivated inclosure." 
The term, "any cultivated inclosure," literally and fairly includes an 
inclosure made and cultivated after as well as one made and cultivated 
before the date of the lease, for the lessee could not bore wells on 
the former any more than on the latter without doing so on a culti- 
vated inclosure. And so it is that the purpose of the lease to pre- 
vent détriment to the agricultural interests of the country, and at the 
same time to permit mining for oil and gas, the condition of the sub- 
ject-matter of the contract, the situation of the parties and the cir- 
cumstances surrounding them, the literal terms of the prohibition, and 
the natural meaning of those terms, converge to persuade that the 
more reasonable interprétation of it is that it forbids the lessee, and 
those claiming under him, from prospecting for or boring wells on 
an inclosure made and cultivated after, as well as upon one made and 
cultivated before, the date of the lease. And the conclusion is that 
this was the sensé and meaning of the words they used upon which 
the minds of the parties met when they made this contract, that this 
was the intention they sought to express by it, and that it is the 
true construction of the lease. 

Was the finding of the court that the portion of land of the de- 
fendants, upon which the complainant attempted to locate and bore 
its wells, was a cultivated inclosure sustained by the évidence? The 
tract of 120 acres was and had been inclosed for many months before 
the year 1911, when this controversy arose. Sixty acres of it had been 
cultivated, crops of corn and cotton had been raised upon it, and it 
was still in a cultivated state. Sixty acres in the north western part 
of it were wooded and uncultivated, and upon this portion of the in- 
closure the complainant located its wells in January or February, 1911, 
and during the same months the défendants cleaiad, grubbed, and 
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plowed a portion of it and completed the plowing of the entire tract 
by May of thàt year. 

A cultivàted inclosure is one in which the indosure is cultivated. 
But neither this term nor its définition riiay be used to perpetrate a 
fraud or to deprive , a lessée of this mining privilège of any of his 
just rights. The owhér Of the surface of the land cannot deprive 
him of his right to sink wells in and to produce oil from' an unculti- 
vated tract of sufficient area for that purpose by including it in 
the same inclosure with a cultivated tract, Nor does the inclosure of 
a cultivated tract and an uncultivated tract in the same inclosure de- 
prive the cultivated traèï of the protection of the prohibition of boring 
wells upon it which the lease contains. An inclosure which contains 
a cultivated tract and an uncultivated tract is a cultivated inclosure, 
and the lessee of the mining privilège is forbidden to prospect for, 
bore, or drill wells upon the cultivated tract, but he has the right un- 
der the lease to prospect for, drill, and operate wells upon the unculti- 
vated tract on condition that his opérations do not unnecessarily in- 
terfère with or disturb the owner of the land, or his tenant, in the 
occupation or use of the cultivated tract for agricultural purposes. 

Again, the necessary eflfect of the interprétation of the lease which 
has been adopted in the earlier part of this opinion is that betweeri 
the cultivator of the land and the owner of the mining privilège the 
lease gives the right of use and occupation of uncultivated land to him 
who first appropriâtes it to his use. And for the purpose of deter- 
mining who is the first appropriator ail the acts of each to that end 
relate back to his first open and notorious act for that purpose, pro- 
vided always that act is done with the honest intent to make the ap- 
propriation and is followed with diligence until the land is subjected 
to his use. 

And so the remaining question in this case is: Which of the par- 
ties to this suit first initiated proceedings in good f aith to appropriate 
the uncultivated land in the northwestern part of the inclosure to his 
use? The court below answered that the défendants had commenced 
in good faith, and they thereafter diligently carried to completion, 
the process of cultivating the uncultivated tract in the northwestern 
part of the inclosure before the complainant first took steps to locate 
its wells thereon, and upon that ground it dismissed the bill. The évi- 
dence upon this subject is conflicting, the finding of the chancellor 
is presumptively correct, and the burden was on the complainant to 
show from the record that he was mistaken. The testimony on be- 
half of each of the parties has been read, digested, and compared, and 
it would be a useless task to recite or discuss it. It is suificient to 
state the resuit, and it is that the examination and considération of 
this évidence has failed to convince any member of this court that 
the chancellor below was in error in his finding of the facts or his 
conclusions of law. 

The decree below must, therefore, be affirmed. And it is so or- 
dered. 
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EASTERN EXPANDED METAL CO. v. GALVAO. 

(Circuit Court of Appeals, First Circuit. Marcli 6, 1912.) 

No. 933. 

1. Mastee and Sebvant (§ 2S9*) — Injubibs to Servant— Contkibutort Nes- 

LIG-ENCE. 

An inexperienced foreigner, 18 years old, was employed by a contracter 
for the cernent worli in the construction of a building. On the morning 
of his second day's work he was taken to the second floor, where he 
was injured by a falling beam, hoisted by the structural iron work con- 
tractor. He had no knowledge of the danger, and, though the superin- 
tendent of the contracter for the cernent work was notifled that the struc- 
tural iron contracter was to ralse iron beams, he failed to warn the em- 
ployé of the danger, but ordered him into a place of danger. Held, that 
the employé was not, as a matter of law, guilty of contributory négli- 
gence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1089-1132 ; Dec. Dig. § 289.*] 

Z Masteb and Servant (§ 28S*) — Injubies to Servant— Asstjmption of 

KiSK. 

The employé did not as a matter of law assume the risk of injury. 

[Ed. Note.^ — For other cases, see Master and Servant, Cent. Dig. §S 
1068-1088 ; Dec Dig. § 288.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

B. Master and Servant (§ 189*) — Injuries to Servant— Fellow Servants- 
Vice Principal. 

A person who had gênerai superlntendence over a contractor's part 
of the structural iron work in the construction of a building, who hired 
and discharged the help, bought the materials and received them, over- 
saw the forming and placing of the materials, gave whatever notices were 
given, and who gave orders to the help and had full charge of the work, 
was not a fellow servant of an employé hired by him ; and it was his duty 
to warn the employé, who was inexperienced, of known hazards, and 
his failure to do so was the failure of the employer to discharge a non- 
delegable duty. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
427-435, 437-^48 ; Dec. Dig. § 189.* 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 
8 C. C. A. 668 ; Flippin v. Kimball, 31 0. C. A. 286.] 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

Action by Quintino Galvao against the Eastern Expanded Métal 
Company. There was a judgment for plaintifï, and défendant brings 
error. Affirmed. 

Charles S. Knowles, for plaintifï in error. 

Léonard G. Roberts (John J. Fitzgerald, on the brief), for défend- 
ant in error. 

Before COET and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

ALDRICH, District Judge. In this case the plaintiff below was 
injured while in the employ of the défendant, the Eastern Expanded 

•For other cases see same topic & § numbeb in Dec. &-■ Am. Diga. 1907 to date, & Kep'r Indexes 
195 F.— 47 
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Métal Company, and while engaged in their part of the work of con- 
structing a seven-story building in Providence, R. I. The injury was 
caused by the falling of a heavy iron girder, or beam, which was being 
hoisted to its place on thé fourth floor. The évidence tended to show 
that the beam, while being hoisted by Mathewson & Williams, gênerai 
contractors having to do with the structural iron work, slipped through 
the loop or loops of the rope by which it was being raised. 

The plaintifï, employed by the Eastern Expanded Métal Company, 
was not engaged at ail in the work of hoisting, and there was no sub- 
stantial évidence raising any issue as to the fault of the men raising 
the beam, or as to the fault of the rigging or appliances for raising it. 

The theory of the plaintiff's case, and the évidence, tended to show 
that it was well understood by those in authority, and in charge of 
the two kinds of work, that the work of raising such beams was in- 
herently and necessarily dangerous, and that the danger was so far 
recognized by the two managements that the contractors in charge of 
the structural iron work were accustomed to give notice to the défend- 
ant, who was carrying on the concrète structural part of the enter- 
prise, whenever they were going to raise the iron beams, and that this 
was donc before the défendant startedi its men in the concrète part of 
the work in which it was engaged. 

The theory of the plaintifï was, and the évidence tended to show, 
that the heavy beams were liable to slip in the rope or rôpes, and that 
the opération of raising and moving into place was quiet, and so quiet 
that no one in the building would know from any soundi that the opér- 
ation of raising was going on. 

On the day of the accident, the plaintifï was working on the second 
floor, and the particular beam in question was being raised to its place 
on the fourth floor. Upon the évidence there was a dispute whether it 
was being raised from the second or third floor ; but this would seem 
not to hâve any controlling significance, because it only bore upon the 
question whether the plaintiff knew, or ought to hâve known, and 
whether his view of the opération of raising would be interrupted by 
the flooring, and because the évidence was quite suflficient to warrant 
the juiy in finding that he had no notice that the beam was being 
hoisted from whichever floor it was started, and because there was 
no évidence of actual notice of the danger, and because there was not 
such a situation as to warrant the jury in charging him with the con- 
séquences of not knowing what he ought to hâve known, and because, 
on the contrary, upon ail the évidence and under ail the circumstances, 
the jury were warranted in fînding that he was in the exercise of due 
care. 

[1,2] The plaintifï was 18 years old, an inexperienced foreigner, 
speaking our language imperfectly. He had worked on a farm, and 
was whoUy without expérience in respect to the dangers of such a 
situation as the one in question. He had only worked one day before 
the morning of the injury, a part of which time he was on the street 
floor, where he was working on cément, and the évidence tended to 
show he could not see what was going on above. On the morning of 
his second day's work hr was taken to the second floor, where he was 
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injured by a falling beam at the place where he had been sent by the 
superintendent to get a shovel. 

The évidence was quite sufficient to warrant the jury in finding, not 
only that the plaintiff had no knowledge, and that he was not charge- 
able with knowledge, but that Hunnewell, the superintendent of the 
Eastem Expanded Métal Company, was actually notified that Mathew- 
scn & Williams were to raise iron beams on the morning of the acci- 
dent, indicating the place, and to keep bis men out of danger, and that 
f ailing to warn them and ordering the plaintitï into the place of danger 
constituted culpable négligence. 

This is not a case where the danger was so obvions as to charge the 
plaintiff with négligence in going where he did, nor is it a case where 
it could be ruled as law that he assumed the risk. 

[3] It only remains to consider whether the négligence of Hunne- 
well was négligence for which the défendant company was liable. On 
this point the évidence was quite sufficient to warrant the jury in find- 
ing that Hunnewell had gênerai superintendence over the Eastern Ex- 
panded Métal Company's part of the structural work which was going 
on ; that "he hired and discharged the help, bought the materials, re- 
ceived them, oversaw the forming and placing of the métal, the mak- 
ing and putting in of the concrète, and looked after the help gener- 
ally" ; that "he was the one to whom the notices were given, and the 
one who gave orders to the men employed by the Eastern Expanded 
Métal Company"; that "he hired Galvao"; that "he had full charge"; 
that "he determined the number of men to be employed on the job, 
decided how the work was to be done, and when and where the men 
were to work" ; that "he was the only représentative of the Eastern Ex- 
panded Métal Company in authority on the building." 

Under the circumstances of this case, and quite aside from the par- 
ticular order to get the shovel from the place where the plaintiff was 
injured, the duty of the superintendent, who knew the hazard, to warn 
this inexperienced man, who was working underneath the hoisting, and 
who did not know the hazard, was a plain and palpable duty ; and the 
failure to warn makes it unnecessary to consider possible questions 
about the points of transite ry danger and the lack of authority of the 
superintendent to order the man into a place of danger. The scope of 
the authority and duty of the superintendent hère was such as to put 
it outside of the class of cases governed by the fellow servant rule, as 
explained in the Baugh Case and elsewhere, and to bring it within 
that class where, in the broader sensé, as explained in the Baugh Case, 
the failure of the superintendent is the failure of the master or owner, 
and where the failure of the superintendent or manager to warn the 
inexperienced employé of subtk dangers, which he knows and which 
the employé does not know, is the failure of the master to discharge 
a duty which devolves upon him. See B. & O. Railroad v. Baugh, 149 
U. S. 368, 382, 13 Sup. Ct. 914, Z7 L. Ed. 772; Mather v. Rillston, 
156 U. S. 391, 15 Sup. Ct. 464, Z9 L. Ed. 464; Wright v. Stanley, 119 
Fed. 330, 56 C. C. A. 234; Peters v. George, 154 Fed. 634, 83 C. C. A. 
408; Kentucky Block Cannel Coal Company v. Nance, 165 Fed. 44, 
91 C. C. A. 82. 



740 195 FEDERAL REPORTER 

The plaintiff In error relies, amorig other authorities, on the Hachey 
Case, 173 Fed 784, 97 C. C. A. 508 ; but that case is not in point, be- 
cause there a fellow servant had bèen instructed to give signal warn- 
ings againsf danger, and failed, in the opération of the work, to do it. 
Moreover, we fànd no assignment of error which raises the question 
of the application of the fellow servant rule, or any question as to 
rulings or instructions with respect to that subject. 

We seé no error in the exclusion or admission of évidence. 

The judgment of the Circuit Court is affirmed, with interest, and the 
défendant in error recovers bis costs of appeal. 



NEW YORK & LONG BRANCH STEAMBOAT CO. v. JOHNSON et al. 

(Circuit Court of Appeals, Third Circuit. March 27, 1912.) 

No. 1,581. 

Admiralty (§ 20*) — JuBisDicTioîî— ToKTs— Suit by Htjsband for Ikjury to 

WlFE. 

A liugband, wliose wife has suffered an injury througli a maritime ti)rt, 
may maintain a suit in admiralty to recover the damages sustained by 
him by reason of such injury. 

[Ed. Note.— For otber cases, see Admiralty, Cent. Dig. §§ 216, 225, 231 ; 
Dec. Dig. § 20.* 

Admiralty jurisdiction of torts, see note to Campbell v. H. Hackfeld 
& Co., 62 0. O. A. 279.] 

, Appeal from the District Court of the United States for the Dis- 
trict of New Jersey. 

Pétition in admiralty by the New York & Long Branch Steamboat 
Company, charterer of the steamboat Little Silver, for limitation of 
liability. From a decree awarding damages to claimants, Borrea John- 
son and'Hans Johnson, petitioner appeals. Affirmed. 

For opinion below, see The Little Silver, 189 Fed. 980. 

McDermott & Enright, for appellant. 
Fberhard & Stites, for appellees. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit Judge. On October 19, 1909, Mrs. Bor- 
rea Johnson, a passenger on the steamboat Little Silver, en route 
from New York to Long Branch, was injured in a collision between 
that vessel and a barge towed by the tugboat Slatington. For 
alleged négligence in causing such injury, Mrs. Johnson brought suit 
in the Suprême Court of New Jersey against the New York & Long 
Branch Steamboat Company, the charterers of the Little Silver. 
Hans Johnson also brought a similar suit for the injury sustained by 
him through said injury to bis wife, the said Borrea Johnson. There- 
after the charterer fîled a libel in admiralty in the District Court of 
the District of New Jersey for limitation of liability, under R. S. §§ 
4281 to 4289 (U. S. Comp. St. 1901, pp. 2942 to 2945), and the acts 
supplementary thereto and amendatory thereof. The libel recited the 
suits of Hans ànd Borrea Johnson, and prayed, inter alla, that a moni- 

•For other cases see same topic & § numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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tion issue to compel them to prove their claims before a commissioner. 
Thereupon the Johnsons appeared and filed their answer to the libel, 
claiming damages to them, respectively, by reason of the neghgence 
of the Little Silver in causing the injury to Borrea Johnson. The 
case was then proceeded in, so that the court granted the petitioner's 
prayer for hmitation of îiability, and decreed Borrea $4,000 damages 
and Hans $1,147, which latter sum included $447 for expenses of 
illness, etc. From a decree so ordering, the charterer appealed to 
this court. 

The appeal raises three questions: First. Was the Little Silver 
négligent? Second. Were the amounts decreed excessive? And 
third. Was Hans Johnson's claira recoverable in admiralty? As to 
the first and second questions, it will be seen, by référence to the 
opinion of the court below, that its conclusions, as to the négligence 
of the Little Silver's pilot are abundantly sustained. That pilot was 
familiar with the upset tide created by the meeting of the waters from 
the F,ast and North Rivers, and knew the shifting character of the 
eddy caused thereby. Ignoring the fact that the speed of the Slat- 
ington and her barges might be somewhat impeded by such eddy, and 
apparently making no allowance therefor, he attempted to eut too 
close under the tug's stern, when he had plenty of room to avoid it, 
and as a resuit he struck the Slatington's barge well forward of its 
stern. As said by the court below: 

"He either grossly miscalculated, or, as is more likely, took a chance." 

As to the amounts of the award, we are of opinion there was évi- 
dence of injury to warrant decrees for the amounts allowed. In the 
nature of things, the fixation of damages may take a very considér- 
able range, and the sums allowed are well within the ranges of the 
différent conclusions that ditïerent minds might reach on such testi- 
mony. To no one of the members of this court has it seemed that 
there was any undue allowance made by the judge in the conclusion 
he reached only after a painstaking and thorough discussion of the 
proofs in his opinion. 

It remains to discuss the third question, namely, whether the hus- 
band's claim was recoverable in admiralty. In that regard it might 
be sufficient to say that he was not a suitor in admiralty, but that, 
having brought his suit in a jurisdiction in which he could unquestion- 
ably maintain it (Steamboat Co. v. Chace, 83 U. S. 523, 21 L. Ed. 
369), he was prevented from pursuing his remedy there by the appel- 
lant's libel, and forced (Butler v. Boston Co., 130 U. S. 527, 9 Sup. 
Ct. 612, 32 L. Ed. 1017; Richardson v. Harmon, 222 U. S. 96, 32 

Sup. Ct. 27, 56 L. Ed. ) to corne into admiralty as a necessary party 

to the statutory proceeding to limit Iiability. 

But, without basing our conclusion on that considération, we are 
clear that Johnson's claim was recoverable in admiralty. The injury 
to Mrs. Johnson was a inaritime tort, and clearly warranted maritime 
relief. New World v. King, 16 How. 469, 14 L. Ed. 1019; Mendell 
V. The Martin White, Fed. Cas. No. 9,419. The tort, then, being 
wholly maritime, why does not such tort constitute a maritime cause 
of action to every one who was injvired thereby? The relations of 
husband and wife and parent and child are not maritime relations; 
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but such relations, or the implied contracts or rights growing eut of 
such relations, do not constitute the real ground of action, when a 
husband, wife, parent, or child invoke admiralty relief for injury 
sustained by a maritime tort. In such cases the maritime tort is the 
real thing contested, and therefore such contest should be made un- 
der maritime rules, process, and law. The thing in action is not the 
relationship, but the tort. The relationship is a mère step or incident 
to support the action. It is true that in Savage v. New York, etc., 
185 Fed. 778, 107 C. C. A. 648, the lower court in its opinion said : 

"No Instance of what Is in substance an action per quod consortium amisit 
bas been shown in the admiralty." 

To this we cannot agrée, for in The Sea Gull, Fed. Cas. No. 12,578 
rto which the Suprême Court referred in Steanuboat Company v. 
Chace, supra), it was held that : 

"A husband can recover, In a proceedlng In rem against the vessel whlch 
caused the death of his wife, for the injury suffered by him thereby." 

The same doctrine was restated by the Chief Justice later in The 
Highland Light, Fed. Cas. No. 6,477, where it was said : 

"Indeed, the Jurisdiction for marine torts In admiralty may be said to be 
coeitensive with the subject. It dépends on the locality of the wrong, not 
upon its estent, character, or the relations of the persons injured." 

That such right exists in the husband is but carrying to its logical 
conclusion the reasoning of Mr. Justice Story in Plummer v. Webb, 
Fed. Cas. No. 11,233, where it was held that a father may 
maintain a suit in the admiralty for a tortious abduction of his minor 
son on a voyage on the high seas, in the nature of an action per quod 
servitium amisit. 
, The decree of the court below is therefore affirmed. 



FRIDAY V. SMITH. 

(Circuit Court of Appeals, Thlrd Circuit. Mareh 27, 1912.) 

No. 1,569. 

PLBADING (§ 129*) — TRAVEESE UNDEB OaTH— SurFICIENCT. 

In an action by the receiver of a railroad Company against a construc- 
tion contractor's surety, a stateiuent that the contracter failed to com- 
plète the work, that the receiver took it over under the contract and 
conipleted it at an expense in excess of the contract price, that the re- 
ceiver dld work to the amount of $55,657.80 on the basis of priées under 
the contract, and recelved from certain sources $2,444.57, maklng an 
aggregate crédit of $58,102.37, aud paid out for labor, materials, etc., 
$84,618.78, leaving an excess of $26,516.39, due from the coutractor to 
the receiver, etc., was sufficlently traversed by an affldavit of défense 
denying that the contracter was in default and surrendered the work, 
and stating that the receiver wrongfuUy took possession thereof, and 
that any work done by the receiver was outside the contract, requlrlng 
proof of the facts averred in the statement, under a rule of the trial 
court providing that materlal averments of plalntlfC's statement, not 
dlrectly traversed by defendant's affldavit, shall be taken as admltted. 

[Ed. Note. — For other cases, see Pleading, Dec. Dlg. § 129.*] 

•Fov other cases see same topic & § nxjmbbk ia Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Frank Sullivan Smith, receiver of the Pittsburgh, Shaw- 
mut & Northern Railroad Company, against J. H. Friday. Judgment 
for plaintifï, and défendant brings error. Reversed and remanded. 

Marion H. Murphy and Wattërson & Reid, for plaintifï in error. 
George L. Roberts and Tait & Jones, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and CROSS, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Smith, the 
receiver of the Pittsburgh, Shawmut & Northern Railroad Company, 
brought suit against Friday, the surety on a bond given by a con- 
tracter on a construction contract. At the conclusion of the proofs, 
binding instructions were given in favor of the plaintifï. On entry 
of judgment thereon the défendant sued out this writ, and assigned 
for error the admission of certain évidence in favor of the plaintifï 
and the rejection of certain évidence ofïered by the défendant. 

One of thèse questions, which we regard as décisive of the présent 
writ, falls within narrow limits. A rule of the trial court provides: 

"Such items of claim and inaterlal averments of fact of the plalntiff's 
statement as are not dlrectly and specifieally trayersed and denied by the 
defendant's affidavit shall be taken as admitted." 

The plaintifï's statement, which covers 57 printed pages of the rec- 
ord, in substance allèges the making of a construction contract by the 
Monongahela Construction Company with the receiver, its failure to 
complète it, the taking over of the work by the receiver under the 
terms of the contract, and its completion by the receiver on account 
of the contractor, at an expense in excess of the contract price to an 
amount greater than Friday's bond. In summarizing the statement 
the plaintifï averred: 

"That Frank Sullivan Smith, as receiver of the Pittsburgh, Shawmut & 
Northern Eailroad Company, plaintiff hereto, In contlnuing and completing 
the work of the construction of the said railroad, which the said Mononga- 
hela Construction Company had failed to construct and complète under and 
according to Its contract with said receiver, dated June 30, 1906, atoresald, 
did work to the amount of $55,657.80, on the basis of the priées under said 
contract between the Monongahela Construction Company and said receiver, 
and received for materials, etc., and rent of shanties, the sum of $2,444.57, 
making an aggregate crédit of $58,102.37; and said receiver paid out for 
and on account of the said work so done by him, and for materials and re- 
pairs In the conduct of the said work, and for reniais or equipment neces- 
sary in conducting the said work, the sum of $84,618.76, leaving the amount 
paid out by the receiver in excess of the said contract priées $26,516.39, 
which amount is justly due and payable by the said Monongahela Construc- 
tion Company to the said Frank Sullivan Smith, as receiver of the Pitts- 
burgh, Shawmut & Northern Railroad Company, plaintiff aforesaid. A true 
and correct copy of the original book entries, ma de from the books of account 
of the said receiver, credlting said construction company with the work, ma- 
terials, etc., under said contract, after January 21, 1907, and charging said 
construction company with the payments made by said receiver for and on 
account of the said work done by him under said contract after January 21, 
1907, is attached to and made a part of this statement." 

This averment, inter alla, the plaintifï ofïered in évidence in pur- 
suance oî said rule, and the court received it, without proof, on the 
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gro'und that it was not denied by the affidavit of défense. Herein 
we are of opinion the court f ell into error. 

■ïH'his affidavit of défense, Friday, the surety, denied the construc- 
tion Company was in default and gave up possession of the work, but 
averred the receiver wrongf ully took possession thereof. If such be 
the case, and the receiver subsequently did construction work, that 
work was done by the receiver, not within, but outside, the contract, 
and, being outside the provisions thereof, it afforded no foundation 
for recovery on a bond conditioned for the performance of the con- 
tract. The défendant could not deny the receiver had done work on 
the premises ; but what he did deny was that, if such work was done, 
it was not done under the contract. In that respect the affidavit was 
that: 

"Défendant dénies that the receiver pald oui for and on aoeount of the 
work done the sum of $84,618.76, but avers that the amount, if so paid out, 
was not necessary or for work required to be done under sald contract, but 
was for other and différent worlj done. for said railroad, and dénies that 
the sum of $26,516.39 is due from sald contractor to sald receiver, * * « 
and avers that, if said amounts were pald, they were for other and différent 
work thaii that called for in the sald contract wlth the Monongahela Con- 
struction Company." 

From this it will be seen that the avermfents of the statement in 
that regard were so traversed by the affidavit that they should hâve 
been proved, instead of being admitted without proof, under the rule. 
That rule serves a useful purpose in dispensing with proof of facts, 
where distinct averments of fact are explicitly made and are not de- 
nied; but where the statement and affidavit, taken together, make 
it a debatable question whether the rule should be applied, we venture 
to suggest that ail difficulty may be avoided by remitting the plaintiiï 
to proof of his allégations by calling witnesses. 

As the conclusion we hâve reached renders a reversai imperative, 
we refrain from expressing any présent opinion on the other assign- 
ments of error. 

The judgment below will be reversed, and the case remanded for a 
new trial. 



AMERICAN AIR OLEANING CO. v. GENERAL COMPRESSED AIR & 
VAOUUM MACHINERY CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1012.) 

No. 1,740. 

1. Patents (§ 328*) — Validity and Infeinqement— Pnbtjmatic Caepet Reno- 

VATOE. 

The Thurman patent. No. 634,042, for a pneumatlc carpet renovator, 
claim 1, in yiew of the proceedlngs of the Patent Office and of the prlor 
art, must be limited to the précise combination described thereln. As so 
construed, held not Infringed. 

2. Patents (§ 328*) — Validity and Infbingembnt— Pneumatic Caepet Ren- 

OVATOE. 

The Thurman patent, No. 690,084, for an improved handle for a pneu- 
matic carpet renovator, daims 5 and 6, in view of the llmiting words 
"substantlally as described" therein, aud the statement made in the spec- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ification of the nature and scope of tlie invention, and especially in view 
of the prior art, niust be limited to a structure which will accomplisli 
the stated objects of tlie Invention in substantially the jnanner described 
in the spécification. As so limited, held net infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Suit in equity by the General Compressed Air & Vacuum Machinery 
Company and John S. Thurman against the American Air Cleaning 
Company. Decree for complainants (177 Fed. 272), and défendant 
appeals. Reversed. 

See, also, 125 Fed. 761, 60 C. C. A. 529. 

Appellees' decree sustaining the validity and adjudglng infringement of 
claim 1 of patent No. 634,042, October 3, 1899, to Thurman, for a pneumatlc 
carpet-renovator, and of claims .5 and 6 of patent No. 690,084, December 31, 
1901, also to Thurman, for an attachnient for pneumatic carpet-renovators, 
is attacked solely on the ground that the finding of infringement is erroneous. 

I. Figure 1 of patent No. 634,042 is as foUows: 

In the spécification the appllcant said: 

"The invention may be said to con- 
sist. briefly, in a pneumatic dust-extract- 
or designed to be placed over or in 
close proximity to the carpet whereby 
an air-blast is projected Into and 
through the carpet, forcing the dust out 
into the collecter, vvhere it accumulâtes 
and is subsequently removed. 

"ïhe essential features of my inven- 
tion réside in the arrangement of a 
device on the end of a jlexible hose 
leading from some suitabie source of 
compressed-air supply, said device con- 
sisting in the combination of a suitabie 
casing, an air-nozzle arrangea at an an- 
gle in said casing, so as to project an air- 
blast at an angle onto or into and 
through the carpet, a suitabie housing 
provided on said casing surrounding said 
air-blast, so as to collect the dust-laden 
air and conduct it into a suitabie cham- 
ber, where the dust may be deposited, 
after which the air, thus relieved of its 
heavier particles of dust, is forced 
through a tortuous passage, which tends 
to relieve the air of its dust, said air finally escaping in practically a purified 
State into the room. 

****•**»♦» 

"This blast-nozzle D Is arranged at an angle, as shown. 

"In opération the valve / is raised in proportion to the volume of dust- 
laden air entering chamber H and tends to deflect the dust-laden air inwardly 
and.downwardly in said chamber, as indicated by the arrows, so that the dust- 
laden air is given somevvhat of a whirling motion, whereby the particles of 
dust in the air are thrown downwardly by centrifugal action and deposited 
in the bottom of the chamber. 

"In opération, assuming that pipe G is properly connected to a source of 
compressed-air supply, the device is placed in position on the carpet and valve 
F opened, which causes a blast of air to be ejected from nozzle D at an angle 
onto the carpet or down into and through the carpet, which air dislodges the 
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dust and carries It iipwardly throiigh space I beyond the valve / and înto 
chamber H, where tlie air Is relleved of its greatest portion of dust, after 
whlch the air ig forced to travel the tortuous passage resulting from the ar- 
rangement of walla K, L. M, N, and O, and in maklng Its turns around the 
ends of walls L and N wlU deposlt the remaining particles of dust in the pock- 
ets 6' and 6". The purlfled air finally escapes through the orifice o in the 
cover of the casing." 

Ciaim 1 reads thus: 

"1. In a renovator, the combination with a sviitable casing open at its bot- 
tom, the walls of said casing extending down to engage the article to be 
cleaned or renovated, so that said article practically forms a bottom for the 
openlng in the casing, of a nozzle carried by said casing and arranged to one 
side of said openlng for dlscharging air under pressure at an angle, and in 
a definlte direction through the bottom of said casing, a passage for the dust- 
laden air leading up from the openlng in the bottom of the casing at a point 
opposite the nozzle, said passage communlcating vs^ith a chamber in the cas- 
ing, Into which chamber said passage enters tangentlally, and a pressure-sup- 
ply pipe connected to said nozzle ; substantially as described." 

AppUcant flrst clalmed: 

"1. In a renovator, the combination, with a flexible hose for conducting 
compressed air, of a nozzle arranged on the end of said hose, and a casing 
formlng a chamber into which the dust-laden air Is received; substantially as 
described. 

"2. In a renovator, the combination, with a suitable casing, of a nozzle 
carried by said casing for dlscharging air under pressure at an angle through 
the bottom of the casing, a supply pipe connected to said nozzle, and a cham- 
ber wlthin the casing for receiving the dust-laden air; substantially as de- 
scribed." 

ThesQ were rejected on référence to patent No. 521,174, June 12, 1894, to 
Nation, for a carpet cleauer. 

AppUcant then canceled said clalms 1 and 2, and in lieu thereof submitted 
this: 

"1. In a renovator, the combination with a suitable casing open at its bot- 
tom, the walls of said casing extending down to engage the article to be 
cleaned or renovated, so that said article practically forms a bottom for said 
openlng in the casing, of a nozzle carried by said casing for dlscharging air 
under pressure at an angle through the bottom of the casing, and to one sidè 
of said openlng, said casing also containing a chamber into which the opposite 
end of the openlng receiving the blast of air, leads, and a Supply pipe con- 
nected to said nozzle; substantially as described." 

And in support of the proposed amendment he urged: 

"This clalm is allowable over the références clted, for the reason that the 
patent to Nation shows the blast direoted straight down mldway through the 
openlng in the bottom of the casing, whereas, by applicânt's construction a 
deflnite direction is given to the blast to carry the dust, into the chamber." 

This amendment was rejected on renewed référence to Nation, with the 
statement that "to change slightly the direction of blast requires no inven- 
tion." 

Thereupon applicant substituted claim 1 as allowed, with an assertion that 
"the àbove clalm clearly avolds the référence to Nation, and is limited to dé- 
tails of construction which are absolutely new." 

Thèse parties (or predecessors in Interest) had a former controversy in 
which the présent appellant sued appellees for alleged Infrmgement of the 
Nation patent. This court held (125 Fed. 761, 60 G. G. A. 529) that in view' 
of the prier art the Nation patent was invalid, and also that, if valid, ifcwas 
not infringed by the Thurman device there in suit. 

Nation's cleaner is shown in the patent drawlng as follows: > 
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Thurman's renovator, alleged In the former litlgatlon to be an iufringement 
of tlie Nation patent, is illustrated in ttie subjoined eut: 




II. The improved handle of patent No. 690,084 is thus exhlbited In figures 2 
and 4 of tlie drawings. 
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ïhe spécification describes the invention as follows: 

"This invention relates to a new and useful improvement In attachnients to 
pneumatic carpet-renovators, the objects being to pivotally mount the handie 
on the renovator-caslng, by whlch handie the renovator is moved backward 
and forward over the carpet to be cleaned, provision being made whereby 
said handie may be adjusted and locked in adjusted positions, eo as to lift 
one edge of the renovator-caslng off of the carpet being cleaned. It iias been 
found by expérience that the ordinary form of pneumatic carpet-renovator 
will not efEectually remove the dirt from earpets which hâve remained on 
the floor for a number of years, so that accumulated dirt bas eaked therein, 
because part of the air-blast which is directed at an angle down Into and 
through the carpet instead of lifting the dirt and carrying it up into the col- 
lecting-chamber of the renovator will be deflected laterally and pass out under 
the edges of the caslng into the room, carrying with it particles of dust. By 
lifting one edge of the casing, and particularly the rear edge thereof behind 
the nozzle through which the blast of air is emitted, a suction is formed be- 
hind the blast of air, which suction induees a circulation of air in the direc- 
tion of the blast, and the induced air will flow in from the rear and side edges 
of the casing, and so prevent the dust-laden air from Issuing at thèse points. 

"With thèse objects in view the invention consists in the construction, ar- 
rangement, and combination of the several parts, ail as will herelnafter be 
descrlbed and afterward pointed out in the claims. 

• •**«**•** 

"Yoke D Is provided with depending jierforated lugs or ears d', in whlch 
is moimted a roller G. The forv?ard ends of the yoke D preferably pass on 
each side of the renovator-caslng between stop-lugs a". As shown in Fig. 4, 
the casing is provided with a pocket or recess a" ', in which is located the 
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spring-pressed bail a"", said bail co-operating with recesses â" in the inner 
faces of tbe prongs of the yoke, which reeesses are so arrangea and located 
that they will co-operate with the spring-pressed bail when the handle aiul 
Its connected yoke are adjusted to diiïerent positions, this ball-and-reeess con- 
struction loeking the handle in such adjusted positions and preventiug ac- 
cidentai displacement. As shown in Mg. 1, the spring-pressed bail co-operates 
with the lower recesses of the yoke, in which event the renovator can be 
used in the usual manner ; that is, the lower face thereof contacts with the 
carpet to be cleaned, so as ta completely inclose the air-blast. In Fig. 2 the 
handle has been depressed, so that spring-pressed balls, there being one such 
bail on each side of the casing, are received in the upper reeesses d", in which 
event the roller G is brought into contact with the carpet to be cleaned by 
projectlng below the rear edge of the casing, so that the rear edge of the cas- 
ing is elevated. In this position of the renovator the air-blast is directed for- 
wardly and upwardly, with its charge of dust, through the passage a and in- 
duces an inward circulation of air froni the exterior under the side and rear 
edges, so that notwithstanding the caliing of the dirt in the carpet there will 
be no tendency of the dust-laden air to pass out under the side edges. With 
respect to the forward edge it will be noted that the entire weight of the ren- 
ovator is supported at two points, the roller G bemg one and said forward 
edge the other, and therefore the forward edge of the casing inakes doser 
contact with the carpet and prevents the dust-laden air from escaping there- 
mider. 

"ïhis is obvious when it is considered that when the parts are in the posi- 
tion shown in Fig. 1 the great area of the entire bottom face distributes 
the weight of the device evenly thereover, and conseguently the contact of the 
lower face with the carpet is net as good at any point as it is along the edge 
of the front wall when the roller is utllized to elevate the rear edge of the 
renovator." 

Claims in suit are in thèse words: 

"5. The combinatlon with the pneumatic carpet-renovator having a blast- 
nozzle, of a pivoted handle provided with a passage for the supply of coni-^ 
pressed air to said nozzle, and a flexible connection between said handle 
and said nozzle, substantially as descrlbed. 

"6. The combination with a pneumatic carpet-renovator having a blast- 
nozzle, of a yoke pivoted to said renovator, an operating-handle mouuted upon 
said yoke and provided with a passage for supplying compressed air to the 
nozzle, and a flexible connection between said operating-handle and said 
nozzle, substantially as described.'' 

Appellant's pneumatic carpet-renovator has a yoke pivoted to the casing, 
an opéra ting handle mounted upon the yoke and provided with a passage for 
supplying compressed air to the nozzle, and a flexible air-conduit between the 
handle and the nozzle. 

Prior art références, to llmit said claims 5 and 6, inelude patent No. 614,- 
832, November 29, 1898, to Burger, for a machine for cleaning fabrics. Figure 
2 gives a bottom view of the Burger structure. 
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AMERICAN AIR C. CO. V. GENERAL COMPRESSED A. 4 V. M. CO. 74:9 

Charles A. Brown and F. E. Dennett, for appellant. 

Edward E. Longan, for appellees. 

Before BAKER, SEAMAN, and KOHESAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). [1] I. 
Patent No. 634,042. No review of the prior art (beyond a référence, 
possibly, to the statement in the former litigation between thèse par- 
ties, reported in 125 Fed. 761, 60 C. C. A. 529) is needed to appreciate 
the narrowness of claim 1 ; for not only does the language of the 
claim particularize the éléments by description of function and location, 
but the fîle-wrapper clearly discloses the tight place that the applicant 
squeezed through. Rejection of original claims 1 and 2, which would 
easily hâve dominated appellant's structure, was received with ac- 
quiescence. In support of the first substitute for thèse claims an at- 
tempt was made to differentiate from Nation by stating that : 

"Nation shows the blast directed stralght down mldway through the open- 
Ing In the bottom of the casing, whereas by applicant's construction a deflnite 
direction is given to the blast to carry the dust into the chamber." 

But the office replied in efïect, No, you must lirait your claim more 
closely to your spécification; to change slightly the direction of the 
Nation blast, which is directed straight down midway through the 
opening, requires no invention. So the applicant amended again and 
procured the aîlowance of his second substitute by making limitations 
in two respects : First, the nozzle. It must be located, not midway of 
the opening through the bottom of the casing, but in the casing, "to 
one side of said opening" ; and, further, the change of angle from 
Nation's perpendicular is not slight. It is material and has an im- 
portant function. The nozzle must be arranged at an angle "sub- 
stantially as described," "so as to project an air-blast at an angle onto 
or into and through the carpet," whereby the dust-laden air may be 
forced out through the passage at the opposite side of the opening. 
Second, the "tangential" passage into the dust-receiving chamber. 
While the use of "tangential" may not be mathematically accurate, 
this limitation in the claim refers unmistakably to that curved con- 
struction of the passageway, particularly described in the spécification 
and pictured in the drawing, "whereby the particles of dust in the 
air are thrown downwardly by centrifugal action and deposited in 
the bottom of the chamber." Now, appellant's cleaner has neither of 
thèse essential éléments of the claim. Its nozzle is located "midway of 
the opening" in the bottom of the casing, and the blast is "directed 
straight down" ; both of those particulars being the very ones on 
account of which Thurman distinguished the machine of his claim 1 
from the Nation patent. Appellant's cleaner also manifestly lacks the 
curved or "tangential" passageway into the dust-receiving chamber, 
whereby "centrifugal action" throws the dust downwardly upon the 
bottom of the chamber. 

Appellees hâve placed their main reliance upon an argument which 
would be passed unnoticed except for the fact that it seems to hâve 
been accepted by the Circuit Court as the basis for the decree. Skel- 
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etonized it is this : In the Nation suit Thurman claimed that his al- 
leged infringing device was made in accordance with his patent now 
in suit. His alleged infringement was found to proceed upon a dif- 
férent theory of opération from that of the Nation patent. We said : 

"Except for convenience of manufacture, the nozzle, instead of being cast 
In one pièce with the hood, might be made separately and bolted to the outer 
wall of the hood. The air Is discharged into and through the carpet outside of 
the hood, and reaches the hood by reason of being deflected forward at an angle 
from the floor, and is aided In this course by the forward lip's being narrower 
than the rear lip of the orifice. If the nozzle, the orifice being In the same loca- 
tion relative to the hood as now, were directed rearwardly at an angle of 45 
degrees, the air, as the ma^chine moved forward, would escape under the rear 
lip, up through the carpet, into the room. As it is, the air escapes under the 
forward lip, up through the carpet, into the hood. * * ♦ If Nation's air- 
blast pénétrâtes the carpet and rebounds from the floor, it is an incident, and 
not an essential, of the device's opération. The air is discharged within the 
hood. It is true that the helght of the orifice above the plane of the base Is 
left by Nation to the builder's discrétion. But it is an essential condition that 
the orifice be within the hood and opposite (which cannot be in the same plane 
with) the opening in the base through whlch the air blast reaches the carpet. 
In Thurman's machine it is an essential condition of opération that the air 
be discharged into and through the carijet, outside of the hood. It reaches 
the hood only after striking the floor and passing up through the carpet." 

This was an adjudication, the argument proceeds, of the nature 
and scope of the Thurman patent. If it is found in the présent suit 
that appellant, owner of the Nation patent, has departed from its 
teachings and has adopted the principle of opération of Thurman's 
alleged infringing device in the Nation patent suit, then Thurman's 
patent is infringed. Therefore the only inquiry in this court is wheth- 
er the Circuit Court correctly answered the question, "Is defendant's 
(appellant's) device a physical embodiment of the Nation patent ?" A 
more obvious non sequitur could hardly be framed. In the Nation 
suit and in this, as in ail other infringement suits, the questions (the 
validity of the claims being admitted) are two : What is the scope of 
the claims ? Does the alleged infringing device (no matter what asser- 
tions are advanced that it was madie under patents, prior or subsé- 
quent) come within the grasp of the patent? As the Thurman spéc- 
ification and claim contain no suggestion of the theory and means of 
the Thurman device in the Nation suit, whereby infringement of the 
Nation patent was avoided, it is immaterial where or how appellant 
learned to make its présent machine. 

[2] II. Patent No. 690,084. From the statement of the case it will 
be perceived that appellant's handle is an infringement of the claims, 
unless regard be given to the words thereof "substantially as de- 
scribed." Applicant stated that the objects of his invention were to 
provide a handle which could be locked in adjusted positions, and 
which should be provided with a downward extension ending in a 
roller, whereby when the handle was locked in a lowered adjustment 
the rear edge of the casing would be fixedly held ofï the floor. "With 
thèse objects in view the invention consists in the construction, ar- 
rangement, and combination of the several parts, ail as will hereinafter 
be described and afterward pointed out in the claims." Thurman 
made no disclosure and oath, as foundation for a claim, that he was 
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the inventer of a generic combination of pneumatic-cleaner casing, 
yoke pivoted to the casing, hoUow handle fastened upon the yoke, and 
flexible air-conduit from the lower end of the handle t« the butt of 
the nozzle. If he had made such a claim, it would hâve been the duty 
of the Patent Office to reject it, as we do now, on référence to Burger. 
For the claims in suit to hâve any validity, in view of the statement 
of the nature and scope of the invention made in the spécification and 
particularly in view of the prior art, the words "substantially as de- 
scribed" must be taken to limit the claims to a structure which will ac- 
complish the stated objects of the invention in substantially the manner 
described in the spécification. State Bank v. Hillman's, 180 Fed. 
732, 736, 104 C. C. A. 98 ; Pope Mfg. Co. v. Gormully & J. Mfg. Co., 
144 U. S. 248, 253, 12 Sup. Ct. 641, 36 L. Ed. 423; Westinghouse v. 
Boyden Power Brake Co., 170 U. S. 537, 568, 18 Sup. Ct. 707, 42 L. 
Ed. 1136; Singer Mfg. Co. v. Cramer, 192 U. S. 265, 284, 285, 24 
Sup. Ct. 291, 48 L. Ed. 437. So limited, the claims are not infringed. 
Appellant has the old, common swinging handle, which Burger had 
already proved could easily be adapted to an air-cleaner by making 
the handle hollow and providing a flexible hollow connection from it 
to the nozzle. 

The decree is reversed, with the direction to dismiss the bill for 
want of equity. 



LOUDEN MACHINERY CO. v. STRICKLER 
(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No. 1,801. 

1. Patents (§ 328*) — Validity and Ikfbingement— Hay-Careieb. 

ïhe Louden patent, No. 555,605, for a liay-carrier, in its "pulley-sup- 
porting nieclianism," whicli Is constructed in two parts, wbile tlie uear- 
est prier devlce required tliree parts, was not anticipated and diseloses 
invention. Claims 1, 2, 3, and 4 conatrued, and held intringed. 

2. Patents (§ 177*) — Infringement— Construction de Claims. 

Eléments in combination claims of a patent should be read with réf- 
érence both to the structure and the function given in the description ot 
the invention, and form is material ouly so far as it Is essential to the 
opération, or indispensable, by reason of the state of the art, to the 
novelty of the claim. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 253, 254; Dec. 
Dig. § 177.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Wisconsin. 

Suit in equity by the Eouden Machinery Company against Frank 
B. Strickler. Decree for défendant, and complainant appeals. Re- 
versed. 

For opinion below, see 186 Fed. 522. 

♦For other cases see same topic & § number in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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Ajppellant's blU for Infringement of patent No. 555,605, March 3, 1896, to 
Louden, for Imprpyements in hay-carriers, was dlsmissf cl for want of eqiiity. 
Figures 1, 2, and 4 of the patent are herewitli reproduced: 



j^* 





Structure and opération are described in the spécification as follows: 

"A représenta the carrier, and B tlie traclv wliicli it traverses. The style of 
the carrier is that commonly known as a 'swivel,' which is provided with an 
uppeï and a lower frame swiveled together; The upper frame is provided 
with arms or bracl^ets D, which are fltted with wheels W to run upon the 
edges of the traclc-rail in the usual manner. The upper frame may be ail 
cast in eue pièce, in which case the arms on opposite sides of the traclî will 
be joined together by the parts C, or it may be made in two separate pièces 
and be joined together by the bolts or rivets &. In the central part of the 
upper frame is a vertical opening E, in which is fltted a vertically-sliding 
dog F (most plainly shown in Fig. 4 in perspective), consisting of two up- 
wardly-extending arms «, secured to an annular lip or base G, and each arm 
carrying a laterally-projecting lug d. A stop S is secured to the track-rail B 
and is provided with inclines or eam-faces / and laterally-projecting lugs ff. 
The lugs d of the dog F are adapted to slide up the inclines / and to catch 
against the lugs y of the stop S, while the annular lip or base G will be free 
to engage a pulley catch or hook at any point on its circumference, as will 
be bereinafter explained. 

"Tlie lower frame of tbe carrier is made in two parts / (one of the parts 
only being shown in the drawings), which are joined together by the bolts or 
rivets /, and are provided on the inner sides of their upper edges with seml- 
circular lips or flanges K. The upper frame of the carrier is provided on its 
lower outside edge with an annular lip or flange H, and the lips or flanges K 
are adapted to catch over and turn upon tlie lip or flange H, thus permitting 
the position of the lower frame to be reversed with regard to the upper frame 
and to the track. 

"In the lower frame 7 a sheave L is journaled, and over this sheave a 
hoisting-rope M is passed. A bent arm on hook N is pivoted in the opposite 
end of the lower frame /, and to the outer end, n, of this arm the rope M 
is connected. The upper end N^ of this arm or hook N is made concentrie 
with its pivot, and is adapted to support the dog F in éleva ted position, while 
its upper end is presented to the annular base of the dog. Upon the loop of 
the rope M, between the sheave L and the arm N, pulleys O are mounted, and 
are fltted with hooks ti or pther équivalent means to hold the load to be 
elevated. A catch P may al$o be pivoted in the end of the lower frame ad- 
jacent to the sheave L, the oHice of which will be bereinafter explained. 

"Tbe opération is as follows : The carrier being in the position shown in 
Fig. 1, with the concentrie end of the arm N. bearing against one side of the 
iinder edge of the annular base G, the dog F will be held in elevated position, 
and its lugs d will be held in engagement with the lugs g of the track-stop S, 
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and the carrier will be held stationary upon the track. The catch P bcing 
used, its upper end P^ will stand under the opposite edge of the annula r base 
fi, and will also support the dog F in its elevated position. Power being ap- 
plled to the free end of the rope M, the arm S will be drawn into the trames 
of the pulley-blocks O, as shown In l'ig. 2, and at the same tlme the eoncen- 
trlc end of the arm N will be drawn trom under the annular base G. The puUey 
block 0, being drawn against the arm /-" of the catch P, will push its upper 
end P^ from under the base of the dog F and allow it to drop between the 
arm N and the catch P and release the carrier from the stop S, the annular 
base of the dog at the same time holding the arm N and catch P in tlie posi- 
tion shown in Fig. 2, tlms supporting the pulley-bloek O in position. The 
carrier being drawn bac-k'to the stop, the dog will be lifted by the cam /, and 
the arm N and catch P will again assume the position in Fig. 1. 

"The principal office of the catch P Is to support the lower end of the arm 
N and prevent it from giving way under the strain of a heavy load. It is so 
arranged that after the arm N has been drawn up by the hoistiug-rope its 
lower end, P^, will cabch under the projecting end, n, of the arm iV and hold 
it in position. It also aids in holding the dog F in elevated position and hclps 
to equalize the strain upon the dog while the carrier is supporting the load. 
* ♦ * 

"In Fig. 2 the concentric part of the upper end of the ârm iV is omitted, in 
which case the catch P is depended upon entirely to hold the dog F in ele- 
vated position. 

"It is évident that the swiveling of the lower frame I will not in the least 
interfère with the opération of the dog F. Whatever may be tlie relative po- 
sitions of the upper and lower frames in respect to each other the annular 
lip G will always be in the proper position for the engagement of the arm N 
and catch P. In case the catch P should be dlscarded and the strain ail placed 
upon one side of the dog the opening E in the upper frame of the carrier is 
made circular to fit and support the base G, and the dog may be further held 
in position by means of the llanges l at each side of the arm a, as shown in 
Fig. 3. 

"It is évident that the dog F with its annular lip G may be used with any 
kind of pulley-supportlng hook or catch adapted to co-operate with said an- 
nular lip, and therefore in the use of said dog I do not wish to be limited to 
the exact form of pulley-support herein set forth. Either one or two pulley- 
blocks may be used with my invention as required by the nature of the load 
to be elevated." 

Four claims are in suit: 

"1. The combination of an upper frame adapted to run on a track, a lower 
frame swiveled to the upper frame and carrying puUey-supporting mechanism, 
and a dog having an annular lip adapted to engage said mechanism at any 
point on its eircumference. 

"2. The combination of an upper frame adapted to run on a track, a lower 
frame swiveled thereto and carrying pulley-supporting mechanism, a dog hav- 
ing upwardly-extending arms and an annular lip adapted to engage said pul- 
ley-supporting mechanism at any point on its eircumference, and a stop to en- 
gage the upwardly-extending arms, substantially as set forth. 

"3. The combination of an upper and a lower frame swiveled together, a 
dog mounted in the upper frame and having an annular lip, and a hook or arm 
plvoted in the lower frame and adapted to engage the lip of the dog at ail 
points on its eircumference, substantially as and for the purpose set forth. 

"4. The combination of an upper and a lower frame swiveled together, a 
sheave journaled in said lower frame, a rope passed over said sheave so as 
to form a loop, a pulley-block hung in said loop, a plvoted hook or arm to en- 
gage and support said pulley-block, and a dog having an annular lip adapted 
to hold the hook or arm in engagement with the pulley-block at ail points 
on its eircumference, substantially as set forth." 

Prier art patents, to overcome or limit the Louden claims, were Introduced 
in évidence: 

No. 167,763, H. W. Hoffiman, September 14, 1875; No. 273,455, G. W. 
Brower, March 6, 1883 ; No. 274,317, E. L. Hall, March 20, 1883 ; No. 279,889, 
F. B. Strickler, June 19, 1883; No. 288,839, R. Miller, November 20, 1883; 
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No. S00,fli87, J. M. Boya, Jnne 17, 1884; No. 308,848, J. N«y, Deeember 2, 
1884 ; No. 515,296, W. Louden, February 20, 1894 ; No. 555,605, W. Louden, 
March 8, 1896 ; No. 620,467, W. Louden, February 28, 1899. 

On the record It Is clear, and at the argument counsel virtually agreed, 
that Infrlngement, as alleged, cannot be found uniess the foUowlng conten- 
tions of appellee are unwarranted: 

(1) That the "pulley-supportlng mechanlsm" of clalms 1 and 2 Is antlelpated, 
and thèse clalms therefore are Invalid uniess the dog wlth a cut-out base 
glves novelty to the respective eomblnatlons. 

(2) That the élément, "a dog having an annular Up," Is Umlted to a dog 
(figure 4 of the drawlngs) having a cut-out base as shown, and therefore no 
claim is infrlnged by a devlce In whlch the dog, iJke appellee's, bas a solid 
base. 

(3) That clalms 3 and 4 are llmlted to a single hook for supportlng the pul- 
ley-block, and therefore are not infrlnged by a structure, llUe appellee's, 
whlch ias two hooks or arms to support the puUey-block. 

Figure 4 of the Miller patent. No. 288,839, is as follows: 





Cuts shov?îng a comparison that appellee makes between Louden and Miller 
are subjoined: 

W. Clyde Jones, for appellant. 
Charles K. Offield and Charles J. 
Schmidt, for appellee. 

Before BAKER and SEAMAN. 
^K, Circuit Judges, and CARPENTER, 
District Judge. 

BAKER, Circuit Judge (after 
Stating the facts as above). [1] 
Hay-slings were old, and the art 
was well developed, in fact crowd- 
ed, before Louden applied for the 
patent in suit. Without detailing 
the prior art, it is enough for prés- 
ent purposes to say that the public 
or other men than Louden were en- 
titled to combine the following élé- 
ments, broadly considered: A 
track; a stop on the track to en- 
gage the upwardly-extending arms 
of a dog ; an upper f rame adapted 
to run on the track and supporting the dog in slots to permit an up 
and down motion; a lower frame swivel'ed to the upper frame; and 
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pulley-snpporting mechanism carried by the lower frame and adapted 
to interact with the dog in locking the pulley in an elevated position. 

Miller is the strongest prier art référence. But appellee's post art 
illustrations of modifications of Louden's patent and of Miller's struc- 
ture (rendering the latter inoperative, appellant contends) are still 
stronger. Yet even against them, what Louden actually discovered 
in a field so pre-empted that he could hardly move without treading 
on others' toes, may readily be perceived. Pull the lower end of Mil- 
ler's pivoted arm K or of Louden's pivoted arm A'' to the left, and the 
part of the arm below the pivot swings under and supports the pulley 
iDlock. As the upper part of Miller's arm moves to the right, it pulls 
along the horizontally sliding bar L until the pin projecting down 
from the base of the dog M drops into the hole e in the sliding bar, 
thereby locking the pulley in its elevated position. As the upper part 
of Louden's arm moves to the right, its curved end supports the dog 
until the latter drops and its peripheral surface engages the inner side 
of the upper part of the arm (at the junction of N' and A'^^), thereby 
locking the pulley in its elevated position. Locking the pulley in its 
elevated position was a resuit necessarily common to ail of the many 
preceding successful hay-carriers. In a gênerai sensé they ail at- 
tained that resuit by the interaction of a "dog" and a "pulley-support- 
ing mechanism." Miller's way, as already stated, was the nearest to 
Louden's. Now in Miller's, if the pivoted lever K be considered the 
"pulley-supporting mechanism," then the pièce M and the horizontally 
sliding bar L must be taken as jointly constituting the "dog." If the 
pièce M, which is actually the "dog," be accounted such, then the 
pivoted arm K and the horizontally sliding bar L must jointly be ac- 
cepted as Miller's "pulley-supporting mechanism." But whatever no- 
menclature be applied to Miller's combination, the fact is patent that 
the locking resuit is secured by the interaction of three parts, K, L, M, 
which must be separately manufactured and then assembled so that 
each may hâve a free movement of its own. That is, there is no way 
by which K and L, or L and M, can be made intégral or can be fixedly 
attached to each other without rendering the Miller device inoperative. 
By calling two parts one the fact is not changed that operativeness re- 
quires thrce separate and distinct parts. Louden, however, accom- 
plished with two parts, in fact as well as name, what his most pro- 
gressive predecessor took three to attain. Essentially the vice of ap- 
pellee's comparison lies in the implication that what may be found in 
Miller's structure to be his "pulley-supp jrting mechanism" must there- 
fore be the "pulley-supporting mechanism" of Louden's claims. Be- 
neficent utilities, in the way of fewer parts to make, less work in as- 
semblage, greater compactness resulting in savings of material and 
labor, increased certainty and ease of opération, are ail apparent. If 
doubt existed that invention was in play in producing the direct swivel 
connection between the dog and the grappling hook to lock the pul- 
ley in its elevated position, it would be removed by the ten years wait, 
commercial success, and competitors' adoption of the disclosure. 

[2] Is infringement avoided by making the base of the dog solid? 
Each claim calls for a "dog having an annular lip," and if the base 
of the dog is solid, there is no "annulas" or ringr, the areument runs. 
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But the quotatîon frôm the claim is not exactly accurate. It is not a 
dog having a ring base to which is ascribed the function recited in 
each claim. No office is performed by the hole in the base. Every 
purpose of the patented device would as well be served if the hole be 
filled. In the claims the "dog" is limited by its described relation 
with the "pulley-supporting mechanism." That is, the "dog" of the 
claims is not a dog with a functionless hole in the base, but a "dog 
having an annular lip adapted at ail points on its circumference to 
engage the pulley-supporting mechanism." Looking to the structure 
and opération described in the spécification, it is seen that, when the 
dog is in its upper position, only the outer edge of the circular base 
functions with the grappling hooks ; and, when the dog is in its lower 
position, only the peripheral surface functions with the grappling 
hooks. Eléments in claims should be read with référence both to the 
structure and the function given in the description of the invention. 
Dictionary définitions should not be applied to words in claims if the 
patentée in and by his drawings and descriptions of parts and func- 
tions has clearly supplied his own dictionary. General Electric Com- 
pany V. Richmond Street & Interurban Railway Company, 178 Fed. 
84, 102 C. C. A. 138; Chicago Woodenware Company v. Miller Lad- 
der Company, 133 Fed. 541, 66 C. C. A. 517. In the latter case we 
said: 

"In both claims it is évident tbat Miller differed with Webster and others 
as to the définition of a trestle. But, for ail that, he should not be deprived 
of protection in his invention any more than for mlstakes in orthography 
provided he did not mlsspell beyond récognition of the sensé." 

And when regard is given to Louden's disclosed invention, namely, 
the direct swivel connection, the interaction between the grappling 
hook and, first, the outer edge of the dog's circular base, and, second, 
the dog's peripheral surface, not only is the meaning of the claims 
clear, but the term "annular lip" does not seem particularly inept. 
Whether the "annular lip" be supported in its functioning position by 
a dog having a solid body or a skeleton frame is immaterial to the 
actual invention disclosed and claimed. Form is fflaterial only so far 
as it is essential to the opération, or indispensable, by reason of the 
State of the art, to the novelty of the claim. Adam v. Folger, 120 
Fed. 260, 56 C. C. A. 540. Hère, neither operativeness nor prior art 
required the base of the dog to be eut out. Direct swivel connection 
between dog and grappling hook is Louden's property; and it has 
been unlawfully invaded by appellee. 

Claims 3 and 4 call for "a pivoted hook or arm" to engage and sup- 
port the pulley-block. Appellee uses a two-hook sidehold structure 
as his means for grappling and sustaining the pulley-block, and con- 
tends that he escapes thèse claims because they are limited to one hook 
or arm. First: Louden's patent shows two supporting arms, N and 
P. He States how, if the catch P be discarded, the carrier should be 
reorganized. He therefore disclosed that the invention of the direct 
swivel connection "could be utilized with pulley-supporting mechanism 
of either one or two hooks or arms, pref erably two. Second : In the 
prior art the one-hook underhold structure and the two-hook sidehold 
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structure had both been used in hay-carriers as the pulley-supporting 
mechanism. Hofifman's patent, No. 167,763, two-hook sidehold ; Mil- 
ler's patent. No. 288,839, one-hook underhold. And Louden said in 
his spécification that it was évident that his dog could be used with 
"any kind of pulley-supporting hook or catch adapted to co-operate 
with said annular lip," and that he did not wish "to be limited to the 
exact form of puUey-support set forth." Finally : The word "a" is pri- 
marily the indefinite article. From the preceding considérations, we 
judge that the word was used in thèse claims as the indefinite article 
and not as a synonym of the definite numéral one. 

The decree is reversed with the direction to enter a decree in appel- 
lant's favor for an injunction and an accounting. 



FRIESTEDT et al. v. NATIONAL INTERLOCKING STEEL 
SHEETING 00. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No. 1,805. 

Patents (§ 328*) — Infbikgemest — Sjieet-Pilinq. 

The Friestedt patent, No. 707,837, tor a métal sheet-piling, held not 
Infringed by pillug built under the Nye patents, Nos. 860,053 and 877,588. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by Luther P. Friestedt and the Carnegie Steel Com- 
pany against the National Interlocking Steel Sheeting Company. De- 
cree for défendant (182 Fed. 836), and complainants appeal. Af- 
firmed. 

Reversai Is sought of the Circuit Court decree which dismissed for want 
of equity appellants' bill for infringement of patent No. 707,837, August 26, 
1902, to Friestedt, for improvements in sheet-pillng. 

Claims in suit were the followlng: 

"1. A métal sheet-plling, comprising a séries of beams havlng interlocking 
flanged edges and jolned together In the relative alternating position shown, 
and presentlng a single wall at ail points, substantially as set forth. 

"2. A métal sheet-plling, comprising a séries of channel-beams having en- 
gaging Interlocking flanged edges, the joiuing faces of said flanges belng 
beveled and which draw togetlier with a wedging action as the beams are 
assembled in their alternating position in foruiiiig a structure presentlng a 
single wall at ail points, substantially as set forth. 

"3. A métal sheet-pillng, composed of channel-beams joined edgewise and 
having the back and face sldes thereof positioned alternately with référence 
to each other, and presentlng a wall structure of a single thickness at ail 
points, substantially as set forth. 

"4. A métal sheet-plling, composed of beam-sections assembled edgewise 
and presentlng a single wall at ail points, and means for locking said beams 
together, substantially as set forth. 

"5. In métal sheet-piling, the couibination with a séries of channel-beams 
positioned alternately and interlocked along thelr flanged edges in eontinuous 
order of succession, of an angle Z-bar joining and bracing the beam-sections, 
substantially as set forth." 

The décision of the Circuit Court is reported lu 182 Fed. 836. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rer'r Indexes 
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Clarence P. Byrnes, for appellants. 
Charles C. L,inthicum, for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and ANDER- 
SON, District Judge. 

BAKER, Circuit Judge (after stating the facts as above). In the 
Circuit Court's opinion 13 cuts are reproduced f rom prior patents and 
publications. Thèse elder disclosures show that the art of sheet-piling 
is quite old ; that various f orms of sheet members had been employed ; 
that numerous interlocks for holding the sheet members together had 
been devised; and that wood, cast iron, wrought iron, and rolled 
Steel, as their use developed in the arts generally, were successively 
brought in as the materials for this art. 

A pioneer character is urged for the patent on the claim that Fries- 
tedt was the first to make a practical single-wall piling out of the 
standard forms of rolled steel as they corne f rom the mills, using the 
I-beams or the channel beams for the sheet members and the Z-beams 
for the interlock. But primacy cannot be allowed to Friestedt for 
the single-wall idea. That was the common structure. And sheet- 
pilings of cast iron, with a variety of intégral and also separate inter- 
locks, were old. We grant, of course, that the inventive faculty may 
be brought into play in the sélection of materials as well as in the 
détermination of the forms into which materials shall be put. But 
Boult and Simon had already shown the use of I-beams and channel 
beams for piling, and Boult the attaching of Z-beams to the web of 
I or channel beams to form the female member of the interlocking 
means. So we quite agrée with the Circuit Court that Friestedt's pat- 
ent can validly cover no more than his departure from Boult and 
Simon. 

Whether Friestedt's somewhat différent way of bringing the I or 
channel beams and the Z-beams together into a piling completed at 
the factory involved invention or only an obvious mechanical adapta- 
tion of the prior art we need not détermine, for in our judgment ap- 
pellee's interlocking means for sheet-piling, built under Nye's patents 
No. 860,053, July 16, 1907, and No. 877,588, January 28, 1908, would 
not infringe the Friestedt claims if valid. Appellee does not make a 
piling completed at the factory. A contractor may buy where he will 
the I or channel beams of commerce. From appellee he need get only 
spécial castings in the form of clamps. Then, according to the teach- 
ings of Nye's patents, he drives an I or channel beam. On the bot- 
tom of the next beam he fixes (clothes-pin wise) appellee's casting, 
which has a sharp edge for driving and also at the side a rigid clasp 
for slipping over and engaging the adjacent flange of the driven beam. 
As the second beam is being driven, this clasp guides it, and, when 
the two beams are in place, forms an interlock at the bottom. After 
the second beam is started, another casting (without the driving edge) 
is straddled upon the top of the first beam, and its clasp engages the 
adjacent flange of the second beam, serves as an additional guide dur- 
ing the driving, and, when the driving is finished, may be left (or not, 
as the contractor sees fit) as an interlock at the top. Now the Fries- 
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tedt patent is for a fabricated piling, a pilîng built up f rom I or chan- 
nel beams with Z-beams bolted to the web to form the interlocking 
means. It contains no suggestion of a separate casting by means of 
which a contracter may take the untouched beams of commerce and 
drive, guide, and hold them in place. We find no infringement, first, 
because the Z-beam or its équivalent (beyond the gênerai resuit of 
interlocking) is not used by appellee; second, and more important, 
because Nye in using the prior art teachings of Boult and Simon took 
no instruction from Friestedt, but conceived and developed an inde- 
pendent departure of his own. 
The decree is affirmed. 



GEORGE W. JACKSON, Inc., v. FRIESTEDT INTERLOCKING CHANNEL- 

BAR CO. et al. 

(Circuit Court of Appeals, Seventli Circuit. January 2, 1912.) 

No. 1,813. 

Patents (§ 328*) — Infringement — Sheet-Piling. 

The Simon patent, No. 500,780, for a nietal sheet-plIing, Is limited to 
a piling in whicli a hollow beam forms interlocking means, and is not 
infringed by the device of the Friestedt patent No. 707,837. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by George W. Jackson, Incorporated, substituted for 
the Interlocking Steel Sheeting Company against the Friestedt Inter- 
locking Channel Bar Company and Luther P. Friestedt. Decree for 
défendants ( 182 Fed. 398), and complainant appeals. Affirmed. 

See, also, 159 Fed. 496. 

Appellant's bill for Infringement of patent No. 500,780, July 4, 1893, to 
August Simon, for improvements in piling, was dismissed for want of equity. 

A gênerai description of the invention is glven in the specifleation: 

"My Invention comprises an Improved form of beam or glrder comblned 
with spécial irons for Connecting a séries of such beams together, the beams 
wlth their Connecting irons belng employed as piles, or in the construction of 
any structure whatsoever In which métal girders and beams may be advan- 
tageously employed. 

"The pile consista of hollow iron beams with two long longitudinal slots the 
one opposite the other and l or other shaped irons comblned in such a way 
that the latter alternate wlth the beams, the flanged extremities of the irons 
flttlng in the slots of the beams and having some play therein while being 
inclosed and held firmly by the said beams." 

Claims of the patent are thèse: 

"1. In combluation the hollow beams having slots extending longitudinally 
thereof and the flanged Connecting irons adapted to pass through said slots 
wlth their flanges inclosed by the beams, substantially as described. 

"2. In combination the hollow beam comprising an angle iron and its op- 
posing part arranged to leave longitudinal slots along its sides, the transverse 
Connecting means to hold the angle iron and Its opi>osing part together to 
form the hollow slotted beam and the flanged Connecting iron, the flanges of 
which are fltted to the space between the slotted side of the beam and the 
transverse connections, substantially as described." 

The opinion of the Circuit Court is reported in 182 Fed. 398. 

•For other cases see same topic & | humbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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George L. Wilkinson and Thomas F. Sheridan, for appellant. 
John G. Elliott, for appellees. 

Before BAKER and SEAMAN, Circuit Judges, and SANBORN, 
District Judge. 

BAKER, Circuit Judge (after stating the facts as above). In 
Friestedt v. National Intèriocking Steel Sheeting Company, 195 Fed. 
757, herewith decided, we reviewed briefly the piling art and referred 
to the more extended exposition thereof in the Circuit Court's opinion 
reported in 182 Fed. 836. Our study of the prior art convinces us that 
the principal patentable novelty (if any) of the Simon structure lay in 
the "hollow beam" as the intèriocking means by which two I or chan- 
nel beams could be united into piling. If invention was also exercised 
in choosing the I and channel beams of commerce as the material for 
the sheet members, the resuit would be the same as if the "hollow 
beam" were the only novel feature, because each claim of the patent 
makes the "hollow beam" an indispensable élément. So infringement 
can be found only in those pilings which use a hollow beam, substan- 
tially like that described in the patent, as the means for intèriocking 
the sheet members. 

Appellees' piling is made under Friestedt's patent No. 707,837, con- 
sidered in the other case. Its intèriocking means is a slot, formed by 
bolting a Z-beam upon the web of a channel beam near its flange, into 
which the flange of a second channel beam may be slidden and be held. 
This is essentially the old and common intèriocking tongue and groove. 
Such a construction cannot properly in our judgment be held the sub- 
stantial équivalent of the "hollow beam" of the patent. 

The decree is affirmed. 



SOHMERTZ WIRE GLASS CO. et al. v. WESTERN GLASS 00 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1912.) 

No. 1,837. 

Patents (§ 328*) — Infringement— Process of Makino Wirb Gi^ass. 

The Sclimertz reissue patent, No. 12,443 (original No. 791,216), for an 
apparatus and process for malcing wire glass, construed, and held not 
lnA"inged. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Schmertz Wire Glass Company and the 
Mississippi Wire Glass Company against the Western Glass Com- 
pany. Decree for défendant (188 Fed. 436), and complainants ap- 
peal'. Affirmed. 

See, also, 178 Fed. 973. 

Appellants f ailed in their suit to hold appellee for an alleged in- 
fringement of claims 1, 2 and 6 of the Schmertz reissue patent, No. 

•For other cases see same topio & § number In Dec. & Am. Dlgs. 11)07 to date, & Rep'r Indexes 
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12,443, January 30, 1906, for apparatus and process for manufac- 
turing wire glass. 

The claims read as foUows : 

"1. The proeess of inaking glass sheets with wire Inclosed thereln, con- 
sisting In simultaiieously formhig a layer of glass and iiitroducing wire tliere- 
to, and eompleting tlie sheet by forming anotlier layer upon tlie first layer 
of glass, the process being carried on progressively. 

"2. An apparatus for uiaking slieets of glass witti wire inclosed therein, 
consisting of a table, a leadiiig roll to roU a layer of glass, means to support 
and Introduce wire to the said layer, a second roll, behind the leading roll, 
to form a layer of glass on the flrst or iinderneath layer, the perlphery of 
the second roll being higher above the table than that of the leading roll, and 
the two rolls being far enough apart to allow the glass for the second or up- 
per layer to be poured between them." 

"6. An improvement in the process of manufacturing wire glass which con- 
slsts in rolling a sheet of glass of less thickness than the tiltimate product 
required, simultaneously fereing wire upon said sheet and forming a second 
sheet of glass upon said flrst sheet." 

Appellee's alleged infringing apparatus and process are described 
in the finding of the Circuit Court as follows: 

"There is a movable cast iron table, kept eool by a constant supply of water, 
two water-cooled rolls, a wire chute or carriago, and long strips of iron called 
trangs, a quarter Inch thick. The table and rolls are driveu by either 
la steam engine or electric motor, as may be most convenient. Rolls and table 
move at the same relative speed, controlled by a friction clutch, so that the 
speed may be increased and diminished at will. The table is run on a rail- 
road, from a point near the lehr, where the glass is annealed, iu a southerly 
direction. The wire chute is similar to the Sehmertz apparatus and is run on 
a track laid slightly above the southerly half of the table track. 

"The flrst step is to lay a sheet of wire mesh on the chute, and adjust it 
parallel to the table by movable collars sliding on the frame work of the 
chute. Two ladles of molten glass are then taken from the furnace, one after 
another, and the flrst is poured on the table on the north side of the soutlï 
roll. Inimediately the machinery is started, the table moves sputh, and the 
flrst pour is rolled down into a flat sheet by the south roll, whereupon the 
power is turned ofC, and the bottoni layer, a quarter inch thick, lies on the 
table, directly under the wire mesh. The lehr foreraan then takes a stick' 
or iron rod, and pulls the north end of the wire to the north until it is overj 
the north end of the bottom layer, and close to the south side of the other 
or north roll. The end of the wire falls or rests upon the glass sheet and 
is gripped by the hot layer, and firmly held. When the lower layer has 
eooled off a little the second pour is made, on the south side of the north roll, 
upon the north end of the bottom layer and upon the same end of the wire 
resting thereon. Two workmen then pull the wire carriage quickly backward, 
towards the south, allowing the wire sheet to fall prone upon the lower sheet, 
which is now sufflciently eooled off so that it will not grip or hold the wire. 
While thèse steps hâve been going on the quarter-inch trangs hâve been so ad- 
justed that the collars of the north or second roll run thereon, and the sur- 
face of the roll itself is brought a half Inch from the table, and a quarter 
inch from the lower sheet. The machinery is now glven a reverse motion, 
the table runs north, towards the lehr, and the second pour is spread over 
the flrst, and the wire, until the end of the sheet is reached, and the tabl,e 
is stopped at its extrême north limit. While the upper layer is being rolled 
■the wire squirms and crawls upon the bottom layer, but adjusts itself prop- 
erly, because the latter is cool enough not to grip or hold it. A few seconds 
after the upper layer is completed the lehr foreman seizes a corner of the com- 
pleted sheet with a pair of tongs, and pulls it upon a table situated north of 
the operating table, so as to bring it in front of the lehr. A few seconds 
later the sheet is push'ed into the flrst lehr furnace, and by successive steps 
it is moved into diminishingly heated chauibers for three hours, when the an- 
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neallng process Is complète, and the glass Is ready for polishlng. The process 
of completing a sheet ready for the lehr takes from 30 to 60 seconds." 

Drury W. Cooper, for appellants. 

Charles K. Ofïield and Albert H. Graves, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). In 
Western Wire Glass Co. v. Scnmertz Wire Glass Co. et al., 185 
Fed. 788, 109 C. C. A. 1 (a controversy between thèse same parties), 
we held that the Schmertz reissue patent was valid and was inf ringed 
by appellee's apparatus and process for making wire glass under the 
Jungers patent. 

We there sustained the claims now in suit by finding that : 

"Schmertz was the flrst to concelve and devise 'a conibination of a tabl|e, 
two rolls and a wire feed whieh could be used as a single tool to form slmtil- 
taneously and consistently the two pours and the wire into wire glass and 
whieh could be used progressively to complète the large plates that are de- 
manded in modem buildings." 

That définition, whether correct or erroneous, we accept in this 
case as a conclusive adjudication between thèse parties in relation 
to the meaning of the patent. And inasmuch as the Circuit Court 
received the testimony orally and as there is évidence to support the 
finding, we also accept that finding as a complète and accurate state- 
ment of appellee's présent apparatus and method. 

Appellee now uses a process in whieh the "sandwich" is made by 
three successive and independent steps. After the lower quarter- 
inch sheet is rolled, the process could be stopped and the sheet used 
as a commercial plate. When the wire is laid on the bottom sheet, 
it is net thereby gripped or held and could be lifted off. It is not 
until the second pour is rolled that the wire is gripped and wire 
glass formed. This is not the progressive formation of the complète 
plate of wire glass by the approximately simultaneous or concurrent 
rolling of the two layers with the wire inclosed between them that 
is described and claimed in the patent. 

Schmertz's apparatus, claimed on the same spécification that de- 
scribed his process, of course must be the apparatus by whieh the 
process may be carried out. Appellee has in its factory the éléments 
that could be assembled into the Schmertz apparatus. But, accord- 
ing to the finding, such a combination is never made by appellee in 
carrying out its noninfringing process. While the south roll is 
spreading the lower sheet the north roll is functionless and might as 
well be detached. After the wire is laid the north roll, by being 
elevated on the trangs, is brought for the first time inio co-operation 
with the table, and at the same time the south roll is taken out of the 
combination. The south roll opérâtes in one direction, the north 
roll in the opposite direction. Instead of working concurrently and 
co-operatively as éléments in a single tool for making wire glass 
progressively, appellee's rolls work independently and not even suc- 
cessively, for the opération of laying the wire intervenes. The par- 
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tial resemblance resulting from appellee's rétention of its old double 
rolls is unimportant when the real nature of Schmertz's apparatus 
is considered. 

The decree is affirmed. 



HYGIENIC FLEECED UNDERWEAR CO. v. PHŒNIX KNITTING 

WORKS et al. 

(Circuit Court of Appeals, Third Circuit. Marcli 27, 1912.) 

No. 1,575. 

Patents (§ 328*) — Validity and Infeingement— Muffler. 

The Mead patent, No. 963,235, for a inufHer, held valid and infringed. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

Suit in equity by the Phœnix Knitting Works and the Bradley 
Knitting Company against the Hygienic Fleeced Underwear Company. 
Decree for complainants, and défendant appeals. Affirmed. 

For opinion below, see 194 Fed. 717. 

Hector T. Fenton, for appellant. 
Fraley & Paul, for appellees. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below complainants, 
the owners by assignment of patent No. 963,235, granted July 5, 
1910, to Mead, for a muffler, charged respondent with infringement 
of the first claim thereof. That court found the claim valid, and held 
the respondent infringed. From a decree so holding the présent ap- 
peal was taken. 

The opinion of the court below so well expresses the views we too 
hâve reached that an opinion by this court could but be substantially 
a restatement. We therefore content ourselves with reciting our con- 
clusions, which are, first, that the insertion of a V-shaped collar in a 
neck muffler was the gist of Mead's device, was original with him, 
the making dating back to April, 1907, and the sale thereof to Novem- 
ber, 1907 ; secondly, the device involved patentable originality ; third- 
ly, the disclosure of a V-shaped collar in Mead's original spécification 
warranted the patent authorities in suggesting and awarding to him, 
after proper amendment, the claim in question, which he had success- 
fully antedated as against numerous applicants in interférence. 

The decree below is affirmed. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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CONSOLIDATED RpBBEB TIRE CO. et al. v. B. F. GOODRICH CO. 

(District Court, N. D. Illinois, E. D. April 11, 1912.) 

No. 29,176. 

1. Patents (i 202*) — Title— Assignment. 

An assignment of tlie riglit to a patent pending the application and bc- 
fore its issuance vests the title in the assignée, although it is issued in the 
name of the assignor. ; 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 281-289; Dec 
Dig. § 202.*] 

2. Evidence (§ 18o*) — Proof of Assignment— Secondary Evidence. 

Proof that an assignment of a patent was used in évidence in other 
cases, and that it cannot be found, heU suflicient to authorize the in- 
troduction of a certified copy of the record thereof in the Patent Office. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 605-637 ; Dec. 
Dig. § l&î.*] 

3. Patents (§ 312*) — Suit for Infringement— Title to Support. 

Where an assignment of the right to a patent, application for which 
was pending, did not give the number of the application nor otherwise 
identify the same except by stating the gênerai subject-niatter, a subsé- 
quent assignment by the inventor executed more than a year after the 
patent was granted to the same assignée and describing the patent, with- 
out proof that no préviens assignment had been made to another, is not 
sulficient to establish the right of the assignée to maintain a suit for in- 
fringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 543-549; Dec. 
Dig. i 312.*] 

4. Patents (§ 312*) — Infrikqement— Sufficiency op Proof. 

A bill for infringement of a patent is not sustained by évidence of the- 
sale of any number of the éléments of the patented structure less than 
the whole, where there is no allégation or proof of contributory infringe- 
ment, nor as to when the sales were made, and especially where the suit 
is in a distric-t in which neither party résides, so that the matter is juris- 
dictional. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 543-549; Dec. 
Dig. § 312.*] 

In Equity. Suit by the Consolidated Rubber Tire Company and 
the Rubber Tire Wheel Company against the B. F. Goodrich Com- 
pany. On final hearing. Decree for défendant. 

Charles W. Stapleton, Staley & Bowman, John G. Campbell, Border 
Bowman, and Lawrence Maxwell, for complainants. 

Samuel E. Hibben, Edward Rector, and Charles Neave, for défend- 
ant. 

KOHLSAAT, Circuit Judge. This bill was filed to enjoin infringe- 
ment of the two claims of patent No. 554,675, granted to A. W. Grant, 
February 18, 1896, for a rubber tired wheel. The claims read as fol- 
lovvs, viz. : 

"1. A vehicle-wheel having a metalllc rim with angularly-projecting flanges 
to forui a channel or groove with tapered or incliued sides, a rubber tire, the 
inner portion of which is adapted to fit in said groove or channel and the 
outer portion having sides at an angle to the inner portion, the angle or 
corner between the outer and inner portions being located within the outer 

•For other cases see same toplc & % numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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peripliery of tlie flanges, and independent retaining-wires passing entirely 
through the iimer portions of said tire and also within tlie outer périphéries 
of the flanges, snbstantially as described. 

"2. A vehlcle-wheel having a metallic rini with ontwardly-projecting flanges 
at an angle to the plane of said wheel so as to form a channel or groove having 
tapered or inclined sides, a rubber tire, the inner portion of which is adapted 
to fit in said tapered groove or channel and the outer or exposed portions 
fornied at an angle thereto, the angle or corner hetvi'een the said portions 
being placed within the outer periphery of said flanges, openings extending 
entirely through the unexposed portion of said tire, and independent retain- 
ing-wires in said openings, and a reinforcing-strip of flbrous material placed 
at the hottom of said tire and whoUy within said flanges, substantially as 
specified." 

Prima facie proofs were made by complainant. Défendant intro- 
duced no évidence. No défense is made as to the issue and validity 
of the patent, and thèse facts are found by the court to be satisfac- 
torily established by the évidence, Streniious défense is, however, 
made to the sufficiency of the évidence as to title and infringement. 
On the hearing, the following stipulation was entered into, viz. : 

"It is hereby stipulated that prier to the coraniencenient of this suit the 
défendant had a regular and established place of business in the Northern 
District of Illinois, to wit, in the city of Chicago, in said district, at which 
place of business prior to the commencement of this suit défendant sold rubber 
vehicle tires, made by It in Akron, Ohlo, such as those illustrated by the 
section of rubber vehicle tire marked 'Complainants' Exhibit, Section of De- 
fendant's Tire,' which correctly represents and shows the type of rubber tires 
so sold by défendant at its regular place of business in said Chic-ago prior 
to the commencement of this suit. Further stipulated that in the pamphlet 
submitted herewith and marked, 'Complainants' Exhibit, Illustrations of De- 
fendant's Tires,' the cuts shown therein at the top of page 1 and the eut 
shown on page 5 correctly iliustrate, and show the type, construction, and 
character of the rubber tires so made and sold by défendant prior to the 
commencement of this suit, and that the cuts on iiage 16 of said pamphlet 
iliustrate the shape of the rufcber tire, and the cuts shown on page 20 of said 
pamphlet the shape of the channel used in connection with said rubber tires 
which were sold by défendant as aforesaid. Further stipulated that the de- 
fendant is a corporation organlzed under the laws of the state of Ohio." 

It appears that. the fîrst-named complainant is a New Jersey cor- 
poration ; that the second-named complainant is an Ohio corporation ; 
that the défendant is also an Ohio corporation; and that the alleged 
infringing act took place in this district, where défendant has a reg- 
ular and established place of business. Both claims in suit call for 
a vehicle-wheel. The drawings show both a wheel and sectional parts 
thereof. 

The bill sets up two adjudications of the claims in suit, one by the 
Circuit Court for the Southern District of New York sustaining the 
patent, in a case against the Firestone Tire & Rubber Company (147 
Fed. 739), which was affirmed by the Circuit Court of Appeals for the 
Second Judicial Circuit (151 Fed. 237, 80 C. C. A. 589), and the other 
by the same courts in a case against the Diamond Rubber Company 
(157 Fed. 677, 85 C. C. A. 349), wherein said patent was again sus- 
tained. This latter décision seems to hâve been taken to and affirmed 
by the Suprême Court (220 U. S. 428, 31 Sup. Ct. 444, 55 h. Ed. 527). 
In both of said causes complainants" title was sustained, thottgh it 
does not seem to hâve been placed in issue. Defendant's answer sets 
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out that it is not advised whether the said causes were identical with 
the présent one or whether they were adequately contested. No at- 
tempt was made to introduce the proceedings in those suits in évi- 
dence, or to connect défendant therewith. 

[1] The assignment in question was made on November 7, 1895, 
while application was pending and before issue of patent, and the 
commissioner was authorized to issue the patent to the Rubber Tire 
Wheel Company. For some reason, the commissioner was not ad- 
vised thereof, and issued the patent to the inventer. Under the au- 
thority of Gayler v. Wilder, 10 How. 477, 13 L. Ed. 504, and De La 
Vergne Co. v. Featherstone, 147 U. S. 209, 13 Sup. Ct. 283, 37 L. Ed. 
138, provided such assignment is duly shown, the title vested in the 
Rubber Tire Wheel Company. 

[2] The original assignment has not been produced in évidence on 
this hearing, and it is contended by défendant that the attempt to es- 
tablish the same by the introduction of oral évidence of the loss there- 
of, and by the production of a certified copy of the record thereof in 
the Patent Office, does not comply with the requirements of the law 
in such cases. The Consolidated Rubber Tire Company is interested 
herein as licensee of the Rubber Tire Wheel Company. A great deal 
of évidence was taken to show that it was impossible to find the orig- 
inal. It has been introduced in évidence in several cases, and was 
traced into the hands of various counsel in those and other cases. 
In the judgment of the court this évidence, notwithstanding defend- 
ant's objection, is sufficient to lay a foundation for secondary proof 
of the instrument. It would be unreasonable to require every con- 
ceivable suggestion or possibility of possession of the document to be 
exhausted before other évidence would be permitted. The law does 
not require, in such cases, the exhaustion of the suggestions of a vivid 
imagination, but reasonable diligence. Minor v. Tillotson, 7 Pet. 
99, 8 L. Ed. 621 ; Clark v. Hornbeck, 17 N. J. Eq. 430. This latter 
requisite has been complied with. It is further insisted by défendant 
that the proof of the existence and loss of the instrument is also in- 
sufficient, in that the testimony of the subscribing witness (who for 
anything that appears was accessible) was not taken. Under the facts 
of the case in évidence, that was not indispensable. The record, while 
not, perhaps, legally conclusive, was, nevertheless, entitled to great 
considération as having been made in the usual manner at a time 
when no contest as to title was pending. The oral évidence was given 
by those who had seen the original. Defendant's only interest in the 
question is that it should not be obliged to défend as against other 
assignées. In view of the décisions and other facts in évidence, this 
contingency seems too remote to justify the défense made upon that 
ground. 

[3] Assuming that such proof was sufficient, défendant objects to 
the assignment upon the ground that the thing assigned is not identi- 
fied in such a manner as to make it clear that it was the application 
for the patent in suit. The language used is : 

"Do hereby sell, assign • * * the entire right, title, and Interest In and 
to a certain invention devlsed by me In rubber tire wheels, and in and to the 
letters patent therefor, whlch invention is fully described and set forth in 



CONSOLIDATED KUBBEB TIRE CO. V. B. P. GOODRICH CO. 767 

an application for letters patent executed by me — thls day for improvements 
In rubber tired wheels," etc. 

— the number not being given. No attempt was made to show that 
other applications for like improvements were not made on said day. 
Afterwards, and on December 3, 1897, the inventer and patentée, 
Grant, executed and delivered to the Rubber Tire Wheel Company 
another assignment of said letters patent, in which he recites the for- 
mer assignment and the record thereof in the Patent Office, "in order 
that the title to said letters patent may be fully and clearly vested in 
the said Rubber Tire Wheel Company, and the identity of said let- 
ters patent be clearly established of record." This, of course, would 
be conclusive évidence of title, except as against a prior grantee, if 
any, whose title would not hâve been affected by the first assignment. 
As above stated, no attempt has been made to exclude this hypothesis. 
Were this defect the only one in the présentation of the case, perhaps 
it might be overlooked. Complainants hâve been given two oppor- 
tunities to correct errors or omissions in the évidence, and may not in 
fairness ask for further indulgence. The proof of title is not suffi- 
cient to establish the right of complainants to the relief sought. 
Wright V. Randall (C. C.) 8 Fed. 599; N. Y. Paper Bag Co. v. Union 
Paper Bag Co. (C. C.) 32 Fed. 788. In order that complainants may 
be advised of the judgment of the court upon the case made for in- 
fringement, that question will be considered. 

[4] The évidence of infringement consists (1) in the testimony of 
the witness Seaman; and (2) the stipulation above set out. The 
above witness was shown a section of rubber tire assembled with a 
channel and the retaining wires. Fig. 4 shows a section of a rubber 
tire assembled with the retaining wire openings and a reinforcing- 
strip of fibrous material placed at the bottom of the tire, no channel 
or wires being shown. The witness identifies the exhibits shown him 
with said drawings 2 and 4, "except that the curve of the outside of 
the flange of the section is more outwardly curved." He states that 
the rubber of the section is marked, "M'f'd by the B. F. Goodrich 
Co." This exhibit was placed in évidence as "Complainants' Exhibit, 
Section of Defendant's Infringing Tire." As a matter of fact, the ex- 
hibit so labeled in the record consists of two pièces of rubber tires 
with the reinforcing-strip attachèd, and not of the tire assembled with 
the channel and wires. The stipulation contains no référence to the 
rubber tired wheel as such. At most, it covers the rubber tire and 
section of the assembled wheel. It nowhere sets out that défendant 
sold any wheels. It admits that "défendant sold rubber vehicle tires, 
made by it in Akron, Ohio, such as those illustrated by the section of 
rubber vehicle tire marked 'Complainants' Exhibit, Section of De- 
fendant's Tire,' * * * " being a section of rubber tire assembled 
with a channel and retaining wires. It concèdes the sale of rubber 
tires, but nowhere refers to rubber tires assembled in wheel form as 
required by the claims. Nor does it set out when the alleged infringe- 
ment took place, except that it was prior to the commencement of 
the suit; non constat, that the sale may hâve not been made before 
the issue of the patent, or more than six years before the beginning 
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of the action, or wjhile défendant was acting under a lîcerise frotn the 
Rubber Tire Wheel Company during the year beginning August 28, 
1903, or to replace (by one entitled to use complainants' device) some 
worn eut or injured portion of complainants' wheels. Gray v. Grin-, 
berg, 159 Fed. 138, 86 C. C. A. 328. 

Thèse matters are material in any case, and even more important 
in a proceeding in a district in which neither of the parties réside, 
being jurisdictional. Westinghouse Co. v. Stanley Company (C. C.) 
116 Fed. 641. For the same reason, even if alleged in the bill, there 
could be no recovery for contributory infringement, were it otherwise 
proper. A bill for infringement of a patent is not sustained by évi- 
dence showing the sale of any number of the éléments of the patent 
less than the vi'hole thereof, unless it be shown by évidence that the 
part manufactured or sold was sold for that purpose or could only 
be used in the device alleged to, be inîringed, and was so used. Even 
assuming that it should be shown that défendant sold tires for use in 
wheels, it may well be that they were sold for such use to persons in 
a foreign country, where they might be assembled into a wheel like 
complainants' or to replace a part of a licensed wheel, and such use 
might well be assumed in the absence of proof to the contrary. Hère 
there is no évidence showing or tending to show contributory infringe- 
ment. In Bullock Electric & Mfg. Company v. Westinghouse Elec- 
tric Mfg. Company, 129 Fed. 105, 63 C. C. A. 607, and in Chadeloid 
Chemical Company v. Chicago Wood Finishing Company (C. C.) 180 
Fed. 770, it is held that incomplète acts would not constitute infringe- 
ment for purposes of giving jurisdiction. The case is so beset with 
irregularities and insufficiencies in matter of proof, both of title and 
acts of infringement, that to sustain it the court must on almost every 
vital question resort to assumptions and déductions of facts which it 
is évident may, if they be facts, be substantiated. In the judgment 
of the court complainant has not made out a case for injunctional 
relief. 

The bill will be dismissçd for want of equity. 



CONSOLIDATED RUBBER TIRE CO. et al. v. REPUBLIC RUBBER CO. 

(District Court, N. D. Illinois, B. D. April 11, 1912.) 

No. 29,177. 

COtlETS (§ 2e8*)^DlSTBICT— SUITS FOE INFRINGEMENT— JUKISDICTION. 

To sustain tbe jurisdiction of the court of a suit for infringement of 
a patent in a district wliereln neither partv résides or is a citizen un- 
der Act Mareh 3, 1897, c. 395, 29 Stat. 695 (U. S. Comp. St. 1901, p. 589), 
there must hâve been a completed act of infringement by défendant in 
such district, and, where a contributory act is relied on as in the making 
and selling of an élément in a patented comblnation, it must be shown 
to hâve resulted in a completed infringement. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 806, 807, 812; 
Dec. Dig. § 268.* 

Jurisdiction of fédéral courts in suits relating to patents, see note to 
Bailey v. Mosher, 11 C. C. A. 313.] 

•For other cases see samejopic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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■ In Equity. Suit by the Consolidated Rubber Tire Company and the 
Rubber Tire Wheel Company against the Republic Rubber Company. 
C)n final hearing. Decree for défendant. 

Charles W. Stapleton, Staley & Bowman, John G. Campbell, Fred- 
erick P. Fish, Border Bowman, and Lawrence Maxwell, for complain- 
ants. 

Dyrenforth, Lee, Chritton & Wiles (Philip C. Dyrenforth and Rus- 
sell Wiles, of counsel), for défendant. 

KOHLSAAT, Circuit Judge. The bill herein was filed to enjoin 
infringement of patent No. 554,675, granted to A. W. Grant on 
February 18, 1896, for an improvement in rubber tired wheels. The 
two claims thereof read as f ollows, viz. : 

"1. A vehicle-wheel having a metallic rim with angularly-projecting flanges 
to form a cbannel or groove with tapered or Incllned sides, a rubber tire, the 
inner portion of which is adapted to fit in said groove or channel and the 
outer portion having sides at an angle to the inner portion, the angle or cor- 
ner between the outer and inner portions being located within the outer per- 
iphery of the flanges, and independent retaining-wires passing entirely through 
the inner portions of sald tire and also within the outer périphéries of the 
flanges, su^stantially as described. 

"2. A vehicle-wheel having a metallic rim with outwardly-projecting flanges 
at an angle to the plane of said wheel so as to form a channel or groove hav- 
ing tapered or inelined sides, a rubber tire, the inner portion of which Is adapt- 
ed to fit in said tapered groove or channel, and the outer or exposed portions 
formed at an angle thereto, the angle or corner between the said portions being 
placed within the outer periphery of said flanges, openings extending entirely 
through the unexposed portion of said tire, and independent retaining-wlres 
in said openings, and a reinforcing-strip of fibrous material placed at the 
bottom of said tire and wholly within said flanges, substantially as specifled." 

The cause is before the court on final hearing. 

The bill sets out the assignment of the application before grant of 
patent to complainant the Rubber Tire Wheel Company, with the 
request to the commissioner to issue the patent to the assignée, the 
failure to bring the assignment to the notice of the commissioner, 
whereby the patent was issued to the inventor, the résultant title in 
the Rubber Tire Wheel Company, the granting of an oral license to 
the other complainant, the Consolidated Rubber Tire Company, in 
June or July, 1899, the loss of the assignment, the exécution of a 
new assignment by Grant to the Rubber Tire Wheel Company, the 
record of the original assignment in the Patent Office, the sustaining 
of the title in other jurisdictions, and the facts pertaining to possession, 
and the acts evidencing such right of possession, substantially as set 
out in Consolidated Rubber Tire Ce. v. B. F. Goodrich Co. (cause 
No. 29,176) 195 Fed. 764, heard at the same time and decided here- 
with. In that cause the court held secondary évidence of exécution 
and delivery of the assignment to be admissible; but found that the 
description of the matter assigned was not satisfactorily identified 
with the patent in suit, either upon the face of the assignment or by 
the évidence, and that title was not clearly shown. The grant and 
validity of the patent were, and now are, deemed established. In 
the présent case the évidence of infringement rests upon the testimony 
195 F.— 49 
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of certain employés of the défendant, from which it appears that de- 
fendant never sold any of complainants' wheels ; but did sell at Chicago 
rubber tires of the kind shown as "Complainants' Exhibit, sections of 
defendant's infringing tire," prior to the commencement of this suit, 
and did sell a small amount of channels and wire, such as are used 
in constructing the tire of the patent. The défendant never assembled 
said tire, nor had it any implements necessary for that purpose. The 
tires sold were intended to be, and were, applied to wheels by the St. 
Louis branch. Ail of the parties , hereto are nonresidents of this dis- 
trict; so that the only ground of jurisdiction consists in the alleged 
fact that the infringement was committed hère. 

The évidence fails to show that défendant manufactured or sold the 
vehicle wheel of the patent ; but that it did make and sell rubber tires 
like those of the patent. It never sold an assembled tire. Infringe- 
ment, if any, must be predicated upon the fact, if it be a fact, that de- 
fendant made and sold, or made or sold in this district, rubber tires of 
the kind made an élément of the patent in suit, and soldl channels and 
wire, ail or any of which were so sold to be used at St. Louis, Mo., in 
the construction of a wheel in imitation of complainants' rubber wheel. 

This, so défendant contends, does not constitute the character of 
infringement contemplated by the statute giving jurisdiction to the 
court of the district in which an infringement takes place. It insists 
that there must exist a completed act of infringement in order to 
establish jurisdiction in a district in which none of the parties are 
citizens or résidents, and that contributory infringement is not such an 
act. 

The burden of proof in establishing infringement is upon the com- 
plainants, and, unless that burden is sustained, they are not entitled 
to the relief sought. Nor does the presumption of validity arising from 
the grant of a patent shift the burden. It seems clear that, in order 
to constitute such an infringement as will sustain the jurisdiction of 
the court of the district wherein neither party résides or is a citizen, 
the act must be a completed act of infringement. In Westinghouse 
Electric & Mfg. Company v. Stanley Electric Mfg. Company et al. 
(C. C.) 116 Fed. 641, the court draws the line between proceedings 
in the defendant's district and those where the jurisdiction dépends 
upon the locus of infringement, and holds that threats to infringe, or 
a State of f acts from which it is to be clearly inferred, are not sufficient 
to confer jurisdiction upon the court in such a district. "There must 
be proof, either of a manufacture, a use, or a sale within the district. 
Contracts to manufacture, threats to use, negotiations for a sale, will 
not be sufficient, for the reason that the statute requires proof of the 
completed act." This case was followed in Chadeloid Chemical Com- 
pany V. Chicago Wood Finishing Company et al. (C. C.) 180 Fed. 770. 
On the other hand, in Westinghouse Electric & M. Co. v. Stanley Elec- 
tric M. Co. (C. C.) 121 Fed. 101, the contrary was held by another 
judge. No reason is perceived, however, why a clear act of completed 
contributory infringement would be less an infringement for purposes 
of jurisdiction or otherwise than any other act of infringement, but 
such contributory act must hâve resulted in a completed infringement. 
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The reasoning from a state of facts which might be relied upon to 
give jurisdiction for the purposes of a preliminary injunction may not 
logically be made to apply to such a proceeding as that now before this 
court on final hearing. It is further contended that no infringement 
is in fact shown. From the pleadings and proofs it appears that com- 
plainants hâve full control of the market for their wheel except for 
defendant's alleged interférence, and that there are many of their 
wheels in use upon vehicles in the possession of persons who hâve 
purchased the same from the complainants, their agents, or assigns. 
In view of the comparatively ephemeral life of rubber, it is a matter 
of common knowledge that tires must be frequently replaced. In 
Wilson v. Simpson, 9 How. 109, 13 h. Ed. 66, it was held that the 
right to replace unpatented éléments in the device of a combination 
patent was a part of the invention transferred to the assignée, that 
such replacing is not a reconstruction of the patented invention, but 
the use only of so much of it as is absolutely necessary to identify 
the machine with what it was in the beginning of its use, or before 
that part of it had been worn out. In Morgan Ënvelope Co. v. Albany 
Perforated Paper Wrapping Company, 152 U. S. 425, 14 Sup. Ct. 627, 
38 L. Ed. 500, the case was distinguished from Wilson v. Simpson, 
supra, in the. fact that the replaced élément was not itself in that case 
patented, whereas that élément was protected by a patent in the latter 
case. In Henry et al. v. A. B. Dick Company, 224 U. S. 1, 32 Sup. 

Ct. 364, 56 L. Ed. , decided by the Suprême Court on March 11, 

1912, it is held that, so long as the idtentity of the article is preserved, 
it may be repaired without committing infringement. Hère, there is 
found no évidence to sustain a finding that the alleged infringing tires 
were intended to be,-or were, used in constructing a rubber tired wheel. 
For ail that appears, they were intended to be and were used in supply- 
ing some élément of the wheel of the patent to persons who were li- 
censed to use the same — those who had been licensed to use the wheel. 
Even though the tires had been sold for the purpose of constructing 
an infringing wheel, there is no évidence that such wheel was ever in 
fact built. There can be no contributory infringement where there 
is no completed act of infringement. In Henry et al. v. A. B. Dick 
Company, supra, the Suprême Court says: 

" 'Contributory infringement,' says Judge Townsend in Thomson-Houston 
Co. V. Kelsey Co. [0. C] 72 Fed. 1016, 'bas been well defined as tbe inten- 
tional aiding of one person by another in the unlawful inaking or selling or 
nsing of the patented invention.' To the same effeot are Wallace v. Holmes, 
29 Fed. Cas. 79 ; Risdon v. Trent [C. C] 92 Fed. .375 ; Thomson-Houston Co. 
V. Ohio Brass Worlis, 80 Fed. 712 [26 C. C. A. 107] ; American Graphophone 
Co. V. Hawthorne [C. C] 92 Fed. 516." 

Moreover, there is hère no évidence that the éléments of the wheel 
sold by défendant were not capable, and even désirable, of use in 
oiher devices. From ail that appears the tires were usable in other 
wheels. At the time they were sold they were in straight lengths — 
not made up in any way. If, as a matter of fact, complainants' wheel 
was never infringed, then, at best, the sale for infringing purposes, 
iî any was so made, can amount to nothing more than a threat or at- 
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tempt to infringe. In any case, the facts relied on, încluding those 
relating to title set out in case No. 29,176 against the Goodrich Com- 
pany, decidedi herewith, are not sufficient to support complainants' title 
for the purposes of this suit to give jurisdiction to the court of a 
district of which none of the parties are citizens or résidents. 
The bill is therefore dismissed for want of equity, 



GIBSON OAT CRUSHER CO. y. CITY FUEL CO. 

(District Court, N. D. Illinois, E. D. April 11, 1912.) 

No. 80,302. 

Patents (§ 328*) — Infkingement— Feed Cetjsher. 

ïhe Gibson patent, No. 923,966, for a feed crusher, In vîew of the nar- 
row construction required by the rrlor art, held not Infringed by the ma- 
chine of the Bell patent. No. 798,255. 

In Equity. Suit by the Gibson Oat Crusher Company against the 
City Fuel Company. On final hearing. Decree for défendant. 

Charles O. Shervey, of Chicago, 111., for complainant. 
Barthel & Barthel, of Détroit, Mich., for défendant. ■ 

KOHL,SAAT, Circuit Judge. This suit was instituted to restrain 
défendant from infringing patent No. 923,966, granted to J. L. Gibson 
for a feed crusher, and is now before the court on final hearing. The 
two claims of the patent read as follows, viz. : 

"1. A crusher for uncleaned feed, comprising an incllned vibratory separat- 
ing sereen, having fine perforations at its upper end, and coarse perforations 
beyond the fine perforations, a pair of sultably drlven rolls, a receiving hop- 
per having a discharge opening located above the fine perforations, and a sec- 
ond hopper located wholly below the sereen for delivering the separated feed 
to the rolls, and having a wall which extends to the point of séparation be- 
tween the fine and coarse perforations, substantially as and for the purpose 
set forth. 

"2. A crusher for uncleaned feed, comprising an incllned separating sereen 
having fine perforations at Its upper end and coarse perforations beyond the 
fine perforations, flexible arms carrying said sereen, a receiving hopper having 
a regulatable discharge opening located above the fine perforations, a pair of 
crashiug rolls having an equal peripheral speed located below the sereen, sta- 
tionary bearings for one of the rolls, movable bearings for the other roll, ad- 
justnient means for yieldingly limiting movement of the movable bearings 
away from the stationary bearings, whereby the amount of séparation of the 
rolls may be varled according to the quantity of feed which is to be operated 
upon by the rolls, a second hopper located wholly below the sereen for de- 
livering the separated feed to the rolls and having a wall which extends to 
the dividing Une between the fine and coarse perforations, a puUey conneeted 
with the stationary roll, a shaft having an eecentric near each end, a pulley 
upon said shaft, an arm Connecting each eecentric with the sereen and a belt 
Connecting the pulley." 

Briefly, the claims cover a device for cleaning and then crushing 
or cracking open oats, barley, wheat, corn, and the like as opposed to 
grinding thereof, for purposes of animal feed. Its parts consist in 
the main of ( 1) a boxlike f rame ; (2) a receiving hopper above the 

*For other cases see same toplc & § kumbue in Dec. & Am. Digs. lijOÎ to date, & Eep'r Indexes 
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frame, having an adjustable outlet or gâte ; (3) a vibratable screen or 
sieve between the hopper and frame, having a shelf which acts as a 
bottom for the hopper, while it still moves with the sieve, and two 
sizes of perforations, the smaller one under the hopper, to ehminate 
the dust, sand, etc., the other or coarser meshes located further along, 
to separate the grain from straw and other foreign substances ; (4) 
hopper plates below the screen to conduct the grain into the rollers, 
and (5) adjustable and yielding crushing rolls, having equal peripheral 
speed, one having stationary, and the other movable, bearings. The 
patent spécification explains that it is of the essence of the device that 
the grain be simply crushed, and not ground, as it is the purpose of 
the patentée to préserve the greatest amount of nutrition in his prod- 
uct, a resuit which does not, he contends, follow grinding. Crushing, 
or cracking open, can only be produced by running the grain between 
rollers having the same peripheral speed. A difïerential between the 
speeds of the two rollers results in grinding the grain. 

Defendant's device is practically the crushing machine shown in 
patent No. 796,255, granted to George A. Bell on August 9, 1905, for 
grinding grain and stone and the like, plus a cleaning device. He uses 
a pair of yielding conoidal disks for grinding, the périphéries of which 
travel with unequal speed, and, according to complainant, must grind, 
and not merely crush, the grain. It is defendant's contention that the 
patent covers merely an aggregation of éléments old in the grinding 
art, whereas complainant insists that the act of reconstruction involved 
in the union of the two éléments, cleaning and crushing, involved con- 
ceptions which belong in the domain of invention. 

It must be conceded that both the cleaning and the crushing of 
grain or other substances are old. The crushing rolls are found in 
the Gage patent. No. 25,964, of 1859, for a quartz-crushing mill ; 
Bovey patent. No. 117,975, of 1871, for a clay pulverizer; Blake pat- 
ent. No. 198,561, of 1877, for an ore crusher; Stevens patent, No. 
236,643, of 1881, for a grinding or crushing mill; Porter patent. No. 
285,512, of September, 1883, for a corn crushing and splitting ma- 
chine ; and many other patents. The sieve for cleaning is found in 
the Wyche and Dickson patent, No. 79,620, of 1868. This device 
shows also the hopper and the sieve with two sizes of meshes; the 
upper being large and the lower small, reversing the order of the 
meshes in the Gibson patent. 

Vibrating screens or sieves are shown in Mobray patent. No. 131,- 
625, of 1872, for feed regulators and middling separators ; Berhelsen 
& Martens patent, No. 163,139, of May 11, 1875, for process of pre- 
paring grain for grinding; and Hubbell patent. No. 75,761, of 1868, 
for hulling grain. This device shows a sieve with large and small 
openings, as in the device in suit. This patent also shows the inclined 
hopper walls extending to the point of séparation between the small 
and large meshed screens. Indeed, except that grinding stones are 
used in place of crushing rolls, and that no hopper is shown, Hubbell 
seems to hâve practically anticipated the device in suit. From Com- 
plainant's Exhibit File Wrapper Contents, McCullough patent, 'it ap- 
pears that the examiner in chief, in passing on the application of one 
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McCullough to be placed in interférence with the Gibson patent in 
suit, approved the action of the examiner, refusing the McCullough 
application, upon the ground that the subject-matter was fully antici- 
pated in the Hubbell patent, and that the applicant was, therefore, not 
in position to ask to be plaeed in interférence. If this finding has any 
bearing upon the validity of the patent in suit, it is that the examiners 
did not deem the matters sought to be placed in interférence of a char- 
acter which -vyould justify the issue of a patent therefor to either of 
the claimants. Why one was granted to complainant can only be a 
matter of conjecture, The examiner's conclusion is deemed to be 
borne outby the facts. 

It will be seen that the hopper, small mesh sieve, large mesh sieve, 
hopper plates, and crushing roUs are arranged tandem, and can hardly 
be said to be co-operative. The cleaning process might be, and has 
been, used for many purposes, and is entirely independent. As with 
the tack hammer and rubber-tipped lead pencil, the convenient ar- 
rangement of the éléments of the crusher in a compact form was a 
désirable resuit ; but, independent of the various minor modifications, 
and adjustment features, there would seem to be some ground for the 
defendant's claim that it is an aggregation, and not a combination, as 
to the above-named éléments. This would be more apparent, should 
the patent be given a construction covering defendant's device. 

In view of the prior art and the differential of the peripheral speed 
of the roUers used by défendant, infringement is not deemed proven. 
The bill is therefore dismissed for want of equity. 



MURRAY V. DETROIT WIRE SPRING CO. 

(District Court, B. D. Michigan. February 5, 1912.) 

No. 4,081. 

Patents (§ 328*) — Validity and Ini-kingement— Spbing Seat. 

The Murray patent, No. 692,535, for a spring seat, discloses invention, 
and is valid, but is limited to the partlcular structure shown and de- 
scribed. As so limited, held not infringed by the device of the O'Brien 
patent, No. 954,331. 

In Equity. Suit by William A. Murray against the Détroit Wire 
Spring Company. On final hearing. Decree for défendant. 

Walter F. Murray, of Cincinnati, Ohio, for complainant. 
Barthel & Barthel, of Détroit, Mich., for défendant. 

ANGELL, District Judge. Complainant is the owner of patent 
No. 692,535 for an improvement in spring seats. This patent has been 
fully considered by the Court of Appeals of this circuit in Murray v. 
D'Arcy, 161 Fed. 352, 88 C. C. A. 364. Défendant owns a later pat- 
ent. No. 954,331, for a spring seat structure, issued to F. O'Brien, 
and is manufacturing under it springs for seats. Complainant claims 
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that by so doing défendant is infringing its patent. Défendant claims 
that complainant's patent is of doubtful validity, but, if the patent is 
valid, that springs made by it do not infringe. 

The spring in complainant's device passes through perforations in 
the side walls of a Ù-shaped métal strip, so spaced as to aflford by 
the spread of the strip itself a base sufficient to retain in place by fric- 
tional engagement the spiral spring, when screwed through the per- 
forations, to keep the spring from being unscrewed in use, and to 
bring it back to a vertical position after release of pressure tending to 
push it out of the vertical. 

In the spécification of Murray's patent it is said that in fitting a 
spring in place its lower end is inserted in either hole, "and the spring 
is rotated in a manner similar to that used in driving a screw, thereby 
carrying the end of the spring forward successively through the three 
remaining holes, the spring being locked thereby securely in place be- 
cause of the rise ih the spiral." The claims hère in question ail cover 
"métal cross-strips h having inturned edges with perforations, and 
coiled springs whose ends engage" or are "seated in * * * the 
perforations in the cross-strips." 

The Court of Appeals in the D'Arcy Case held that Murray's in- 
vention stood on very narrow grounds, but conceded that it might 
be valid for the particular means devised and explained in the spéc- 
ifications. Thèse means are pointed out to be the screwing of the 
wire through the holes in the sides of the métal rib, or U-shaped strip, 
and the holding of the wire in place by "friction induced by the rise 
of the spiral in the coils." 161 Fed. 354, 88 C. C. A. 366. 

In the defendant's device the strip is of a slightly différent shape 
from that used in complainant's. The side walls of the strip are 
brought doser together. The lower edge of the strip on either side 
is bent outward nearly at right angles to the side Vk^alls, so as to make 
a flange on each side. Thèse flanges are, as the strip is ordinarily 
applied, nearly horizontal. The end of the spring, after passing 
through the perforations set opposite one another in the side walls, 
is depressed, so that it has some bearing on this flange. The spring, 
where it passes between the side walls, is bent, or kinked, upwards a 
little by the application of pressure after it has been passed through 
the perforations. This slight bend tends to prevent the spring from 
being twisted or screwed in either direction through the perfora- 
tions. The bearing of the flange on the end of the wire, and the bend- 
ing, or kinking, of the wire, just spoken of, tend to hold the spring in 
place, so that, after the release of pressure on it which tends to push 
it out of the vertical, it will return to a vertical position. 

There is no claim in patent No. 954,331 that the wire is held in 
place by frictional engagement of the spiral spring. The claim is that 
the kinking holds the spring in place. 

1. As regards the validity of the Murray patent, it seems to me 
there should be no doubt, in view of what was said in Murray v. 
D'Arcy and the évidence, that the Murray device has had large com- 
mercial success. 

2. If I correctly apprehend what is said in Murray v. D'Arcy, there 
is no escape from the conclusion that the Murray patent protects its 
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owner only against devices in which tlie spring is screwed through the 
perforations in the métal rib or strip, and is held in place by the fric- 
tional engagement with the rib of the spirally coiled wire. 

The O'Brien device must be held to be something more than a niere 
colorable évasion of the Murray patent. The spring is screwed 
through the perforations as in the Murray device, and has certainly 
some bearing against the edges of the perforations. But the bend, or 
kink, in the wire between the ribs has a real effect in holding the 
spring in place. If made deep enough, it certainly would prevent the 
coil from coming out of the perforations. The dépression of the end 
of the wire, so that it has a bearing on the flange, also no doubt adds 
stability to the springs when thrown out of position laterally. A de- 
vice which dépends on this bearing and this bend to maintain the wire 
in place, and not alone, if at ail, on the frictional engagement of the 
spirally coiled wire vi'ith the edges of the perforations^ cannot properly 
be held a mère évasion of a device which dépends solely on such en- 
gagement for stability. 

Under the construction heretofore given the Murray patent in the 
D'Arcy Case, and the rule applicable to alleged infringements of spé- 
cifie patents, I feel compelled to hold that defendant's device is not 
an infringement of the Murray patent, and to dismiss the bill. 



SWBET V. LAUTERBACH. 

(District Court, S. D. New York. January 23, 1912.) 

Patents (§ 328*) — Invention— Trousers and Belt Fastenebs. 

Tlie Noetzel patent, No. 871,884, for trousers and belt fasteners, con- 
sistlng of a small vertical loop on the front of the waistband of the trou- 
sers to receive the buckle tongue before it is made to engage the other end 
of the belt, In view of the prior art, is vold for lack of patentable inven- 
tion. 

In Equity. Suit by Clinton W. Sweet against William Lauterbach. 
On final hearing. Decree for défendant. 

Gifford & Bull (Charles S. Jones, of counsel), for plaintiflf. 
Hoadly, Lauterbach & Johnson (Eugène Treadwell, of counsel), for 
défendant. 

HAZEL, District Judge. The Noetzel patent, No. 871,884, relates 
to trousers and belt fasteners. The only novelty claimed résides in 
a small loop on the front of the trousers to "receive the buckle tongue 
before it is made to engage the other end of the belt." There are two 
claims. The first is for a pair of trousers having attached to the 
waistband in front a vertical loop adapted to be engaged with the 
tongue of a belt buckle; and the second is for a combination with 
the belt of the trousers having a small vertical loop attached. 

There are many prior patents in évidence illustrating the use of a 
loop of cloth located on différent parts of a garment and extending in 
varions directions, and there are also prior patents which show the 
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utilization of loops in connection with a belt buckle longue. Indeed, 
the idea of adapting a loop in one form or another to trousers was 
not new. Long prior to the patent in suit it was familiar practice to 
attach a short loop or tab to varions l<inds of wearing apparel, for 
example, on the neckband of the shirt, to keep the necktie from slip- 
ping upward, on the bottom of the shirt bosom, to be attached to a 
button to keep the shirt from wrinkling, and on underwear, to hold 
it in convenient position by looping over buttons ; and it was cus- 
tomary to hâve a number of loops placed vertically around the waist- 
band of trousers, such loops being placed apart from each other to 
hold the belt in place. The patents to Blondheim, Davis, Wagner, El- 
lery, and Walton show loops made of sheet métal, cloth, or other ma- 
terial, and which are adapted to be stitched to the trousers, to clasp 
or hold a buckle, or the tongue of a buckle, or an undergarment, etc. 

In view of such prior disclosures, was it invention to adapt a small 
loop of cloth, vertically arranged in the waistband seam, to engage 
the tongue of the belt to hold together the belt and trousers? The 
ordinary belt loops around the waistband, as distinguished from the 
small loop of the claims in suit, were common devices for passing the 
belt through to hold fast the trousers. It was not, in my judgment, 
invention, within the meaning of the patent law, to add an additional 
loop of smaller size to the waistband at the fly in which to insert the 
tongue of the buckle. Certainly, with the prior art before him, and 
with ail the diversity of loop uses, the complainant's innovation did 
not require the exercise of invention. That the small loop of cloth 
had never before been positioned on the trousers for the purpose of 
holding the buckle in place is not of material importance. To add 
this to the loops already placed around the waistband of trousers to 
hold together the belt and the trousers did not come up to the dignity 
of invention. If it really was a "good thing," its employment was 
due merely to mechanical expediency. 

The complainant, citing Good Form Mfg. Co. v. White, 160 Fed. 
661, 87 C. C. A. 549, urges the application of the priuciple there an- 
nounced. In that case there was testimony which convinced the Cir- 
cuit Court of Appeals that before the invention of Davies "there was 
serious dififîculty in keeping the necktie in place when a standing col- 
lar was used," and that the patent remedied such defect. The proofs 
hère do not convince me that there was any serious difficulty in keep- 
ing the belt and its buckle in place without the small loop, or in keep- 
ing the belt from sagging. The loops at the back, and at the sides, 
and around the belt were efficient to hold the entire belt. To simply 
add to the belt in front a loop for the tongue of the buckle, though 
perhaps a convenience, is nevertheless thought to be nonessential. 

Ordinarily anticipation should not be found in prior devices, uniess 
they are of such a character as to clearly point out a suggestion of 
later improvement. The improvement in question belonged to that 
class — that is, it was suggested by the showing of the prior art, by 
the uses to which other loops hâve been put in connection with wear- 
ing apparel — and therefore it was not a patentable discovery. 

The bill is dismissed, with costs. 



T78 195 FEDERAL REPORTER 

UNITED STATES v. NEW DBPARTURE MFG. CO. et al. 
(District Court, W. D. New York. ' April 2, 1912.) 

1. Courts (i 418%,* New, vol. 14, Key No. Séries) — Crkation— Stattjtes— 

Repeal. 

Tlie fédéral Judieial Code (Act March 3, 1911, c. 231, 36 Stat. 1087), 
in force JanUary 1, 1912, does not abolish the United States District 
Court, but continues tbe existing District Courts, and transfers thereto 
cases and proceedings pending undetermined in tlie Circuit Courts which 
are abolished, and section 299, provlding that the repeal of existing laws, 
shall not be construed to affiect the tenure of office of incumbents, does 
not support a repeal of the old law by Implication or an intention by 
Congress that after January 1, 1912, new judges, officers, and jurors are 
to be created. 

2. Courts (§ 418%, New, vol. 14, Key No. Séries) — Repeal of Statuts Cre- 

ATiNQ Courts — "Anv Suit ob Peooeeding"— "Proceeding." 

The phrase, "any suit or proceeding," in the fédéral Judieial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1087), in force January 1, 1912, declaring 
in section 299 that the repeal of laws shall not affect "any suit or pro- 
ceeding," Including those pending on wrlt of error, appeal, certificate, or 
writ of eertiorari, Includes an Inquiry pending before a grand jury prop- 
erly Impaneled in the District Court, and an Indlctment returned by the 
grand jury after January Ist is valid. The word "proceeding," though 
frequently used in a restrictive sensé, must be understood in its ordinary 
signification. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 1, pp. 
412-433 ; vol. 8, pp. 7575-7577 ; vol. 6, pp. 5631-5638.] 

The New Departure Manufacturing Company and others were in- 
dicted. Plea in abatement filed by individual défendants overruled, 
and défendants directed to plead over. 

John Lord O'Brian, U. S. Atty. 

Kenefick, Cooke, Mitchell & Bass (W. W. Hyde, D. J. Kenefick, 
and L. M. Bass, of counsel), for défendants. 

HAZEIy, District Judge. This matter cornes before the court on 
plea in abatenient filed by the individual défendants, and présents the 
questions whether the Judieial Code of the United States, in force 
January 1, 1912, repealed the prior law creating the District Court 
of the United States and regulating the duties of the officers and 
grand juries thereof, and especially whether by such act the grand 
jury then sitting and impaneled was deprived of its légal status and 
of its powers, and whether the im'Vtment in question, reported on 
January 8, 1912, was improperly i'oand, and should therefore be 
quashed. The record shows that the said grand jury was sworn in 
and began the discharge of its duties in the month of November, 
1911, and soon afterwards began the inquiry against the défendants; 
the various subpoenas being entitled in the prosecution of "The United 
States of America v. The New Departure Manufacturing Company 
et al.," and continued such inquiry from day to day until the indict- 
ment was found.and formally presented to this court. 

By section 297 of the Judieial Code, the Revised Statutes of the 
United States relating to the création of the United States Circuit 
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Courts and the United States District Courts, their powers and ju- 
risdiction, and the times and places for holding terms of court, were 
expressly repealed, but in section 299 there is contained a saving 
clause, which reads as f ollows : 

"The repeal of existing laws, or the amendments thereof, embraeed In 
this act, shall not affect any act done, or any right accruing or accrued, or 
any suit or proceeding, Includlng those peiidlng on writ of error, appeal, cer- 
tificate, or writ of certiorari, in any appellate court referred to or Included 
within the provisions of this act, pending at the time of the taking effect of 
this act, but ail such sults and proceedings, and sults and proeeedings for 
causes arising out of acts done prier to such date, niay be commenced and 
prosecuted within the same time, and with the same effect, as if said repeal 
or amendments had not been made." 

The question submitted turns upon the définition of the phrase, 
"or any suit or proceeding," and the intention of Congress in using 
jt. Counsel for the défendants contends that only such suits and 
proceedings continued beyond January 1, 1912, as are specified in 
the above section, and that the inquiry pending before the grand 
jury against the défendants abated on the date that the Judicial Code 
went into effect; that, in order to empower grand juries summoned 
prior to the enactment to continue their inquiries into matters pend- 
ing before them and to présent indictments thereafter, there must 
hâve been an express provision for such continuation in the new 
judiciary acts. The contention is not thought sound. 

[1] It was not the intention of Congress to abolish the United 
States District Court and deprive that court of its power and author- 
ity ; but its intention, as the varions provisions of the act would seem 
to clearly indicate, was to abolish and abrogate the Circuit Court 
by investing the United States District Courts, then in existence, with 
ail the rights, powers, and duties of the Circuit Courts. This inten- 
tion finds support in the title, which reads: "An act to codify, re- 
vise, and amend the laws relating to the judiciary." That the lan- 
guage of section 800 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 623) relating to the same subject — i. e., the qualifications and sé- 
lection of jurors — has been modified, or that by section 298 of the 
Judicial Code it was expressly provided that the repeal of existing 
laws should not be construed to affect the tenure of ofltîce of the in- 
cumbents, does not, in my opinion, support a repeal of the old law 
by implication, or an intention by the law-making power that after 
January 1, 1912, new judges, officers, and juries were to be created, 
and that pending proceedings before grand juries should fall. True, 
it was not necessary that words of express repeal should be used, 
but, when such words are not used, a presumption arises that no re- 
peal was intended. 

[2] Moreover, the phrase, "or any suit or proceeding," contained 
in section 299, broadly includes an inquiry pending before a grand 
jury, or, indeed, any act that might be done to affect a légal right in 
a particular case. The word "proceeding," though frequently used 
in a restrictive sensé, is, nevertheless, to be understood in its ordi- 
nary signification, unless it is qualified, as, for instance, proceedings 
in rem, criminal proceedings, proceedings on exécutions, entire pro- 
ceedings, spécial proceedings, etc., or unless the text which contains 
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the Word dénotes a différent intention. The précise question was 
considered in Re Haie (C. C.) 139 Fed. 496; and Judge Wallace 
said : 

"But the Word 'proceeding' is a broad term, and was apparently intended 
to inelude some form of jiidleial inquiry other than a 'suit or prosecution.' 
in one sensé It is trne a criminal proceeding is uot Instituted against an ac- 
cused person until a formai charge is made against lilm by Indietment or 
information, or a coinplalnt before a magistrate; and proceedings before a 
grand jury are not, in that sensé, a criminal proceeding against an accused. 
Post V. United States, 161 U. S. 583 [16 Sup. Ct. 611, 40 L. Ed. 816]. But 
in another sensé any initial stcp before a judlcinl tribunal prelimlnary to 
the commencement of a civil suit or a criminal prosecution is a proceeding." 

The Suprême Court on appeal defined the term as f ollows : 

"The Word 'proceeding' is not a teehnical one, and is aptly used by the 
courts to deslgnate an inquiry before the grand jury. It bas recel ved thls 
Interprétation in a nnmber of cases." 

In view of such définitions, it is manifest that in the holding of the 
Suprême Court in the prior case of Post v. United States,, supra, upon 
which reliance is placed by the défendants, that a grand jury inves- 
tigation was not a "criminal proceeding," the phrase was used merely 
to designate the particular phase or character of the proceeding. 

My conclusion is that Congress in enacting the Judicial Code has 
not interfered with cases or proceedings pending in the District Courts 
prior to January 1, 1912; that there was no interregnum, but a care- 
fully phrased continuance of the existing District Courts and a trans- 
fer thereto of the cases and proceedings pending undetermined in the 
Circuit Courts, to be tried, proceeded with, and determined in the 
same manner and with the same eflfect as though such actions or pro- 
ceedings had been commenced in the District Courts; and, further- 
more, that, as the subject-matter of the indietment in controversy was 
under inquiry before a grand jury properly impaneled in the Dis- 
trict Court and engaged in the discharge of its duties, such inquiry 
was a "proceeding" under section 299 of the Judicial Code. 

It accordingly follows that the plea in abatement must be overruled, 
and the défendants filing such plea are directed to plead over at the 
next term of this court. 



Ex parte GLASGOW. 

(District Court, N. D. Georgla. March 29, 1912.) 

Jtjdges (§ 56*) — Disqualification— Ebroneotjs Rxtling on Affidavit of 
Disqualification — Effect. 

If a disqualifled judge détermines that an affldavlt of disqualiflcation 
authorlzed by Judicial Code (Aet March 3, 1911, e. 231, 36 Stat. 1090 [U. 
S. Comp. St. Supp. 1911, p. 133]) § 21, in force January 1, 1912, is inef- 
fectuai, and he proceeds to try the case or to conclude it, he has author- 
ity to certify the bill of exceptions for the allowance of a review by an 
appellàte court. 

[Bd Note. — For other cases, see Jndges, Cent. Dig. §§ 235-245; Dec. 
Dlg. § 56.*] 



•For other cases see same topic & { ndmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



EX PARTE GLASGOW 781 

2, Habeas Coepus (§ 30*) — Erroiîs ix Trial— Review. 

The action of the district judge in erroneously failing to give effect to 
an affidavit of préjudice filed by accused as authorized by Judicial Code 
(Act March 3, 1911, c. 231, 36 Stat. 1090 [U. S. Comp. St. Supp. 1911, p. 
1331) § 21, in force Jannary 1, 1912, and in proceeding to try tlie case, 
wlll not be reviewed on habeas corpus for the discbarge of accused from 
imprisonment uuder a sentence imposed on his conviction, but the rulings 
are reviewable by the Circuit Court of Appeals on writ of error. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 25 ; Dec. 
Dig. § 30.*] 

3, JuDGEs (§ 40*)— Disqualification— ArpiDAviTS — Statutes— Construction. 

.ludieial Code (Act March 3, 1911, c. 231, 36 Stat. 1090 [U. S. Comp. St. 
Supp. 1911, p. 133]). in force January 1, 1912, authorizing in section 21 
tlie flling of an afiidavit averring that the presiding judge is disqualiiied 
to try the case, and requiriug the judge on the flling of such affidavit at 
least 10 days before the beginning of the terni of court, or good cause 
shown for failure to file it within such time, to designate another judge, 
does not authorize an affidavit to disqualify a judge from ruiing subsé- 
quent to January 1, 1912, on inotloiis in arrest and for nev^ trial, and 
sentencing accused on overruling tbem on a verdict rendered before that 
date. 

[Ed. Note. — For other cases, see Judges, Cent. Dig. § 185; Dec. Dig. § 
40.*] 

Pétition for habeas corpus by J. Wesley Glasgow for his discharge 
from the United States penitentiary at Atlanta, Ga. Denied. 

John C. Fay, of Washington, D. C, for petitioner. 
John W. Henley, Asst. U. S. Atty. 

NEWMAN, District Judge. This is a pétition for a writ of habeas 
corpus by the above-named petitioner, to be directed to William H. 
Moyer, warden of the United States penitentiary at Atlanta, Ga. 

It appears from the application that the petitioner was indicted 
in the District Court of the United States for the District of Dela- 
ware on the 16th day of October, 1911, charged with depositing an 
obscène book in the United States mail. In December, 1911, the trial 
took place, and the défendant was found guilty. A motion was made 
in arrest of judgment and for a new trial on December 21, 1911, 
and on December 23, 1911, the same was set for hearing on January 
6, 1912. 

When the motion in arrest of judgment and the motion for a 
new trial came on to be heard, the new Judicial Code, approved March 
3, 1911, had gone into effect — that is, on January 1, 1912 — and the 
petitioner hère had filed an affidavit under section 21 of the new Ju- 
dicial Code, setting up the disqualification of the judge of the Dis- 
trict Court for the District of Delaware, who had tried the case and 
who was then about to hear the motion in arrest and the motion for 
a new trial, and same was certified by counsel for petitioner. The 
judge held that: 

"In the judgment of the court, whatevor may be the applicability of the 
section to other cases differently cireumstanced, it does not and was not in- 
tended by Congress to apply to this case at its présent stage, and consequently 
there was no authority or justification for the flling of such an affidavit as 
that in question." 
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The judge (having overruled the motions in arrest of judgment and 
for new trial) then proceeded to sentence the défendant to be fined 
$500, and to be confined in the United States penitentiary at Atlanta, 
Ga., for a term of 15 months, beginning on the 6th day of January, 
1912. The penalty provided by the statute is a fine of "not more 
than five thousand dollars, or imprisonment not more than five years, 
or both." The extent of the sentence is therefore clearly within the 
statute. 

[1] The question is, first, whether or not the alleged error of the 
judge in holding this affidavit ineflfectual to stop the case at the stage 
it had reached, under ail the circumstances, could hâve been taken 
up for review to the Circuit Court of Appeals for the Third Cir- 
cuit. Counsel urges that it could not, because, as he states, there was 
no judge to certify the bill of exceptions or from whose judgment and 
action the writ of error could hâve been taken. The position, as I 
understand it, is that the moment the afïïdavit was filed the judge 
became disqualified absolutely and any act of his thereafter, in the 
case, would hâve been void. I am unable to agrée with counsel about 
this. There does not seem to me to be the slightest diiîficulty where 
the suggestion is made under this section of the new Judicial Code, 
or otherwise, that a judge is disqualified and he overrules it, and pro- 
ceeds to try the case or to conclude it if he is engaged in trying it, 
so far as that action can be taken to the proper appellate court for 
review, the judge who tries the case can certify to what occurred on 
the trial for the purpose of allowing the same to be so reviewed. 

[2] This being true, the action of the judge was such that it was 
reviewable, and errors of a judge in the trial of a case will not be 
considered by another court on habeas corpus. 

[3] But the real question in this case is whether or not, under 
section 21 of the new Judicial Code, an affidavit such as is provided 
for therein can be filed after a case has been tried and there is a 
verdict, and where a motion in arrest and for a new trial has been 
made, and the attempt by the affidavit is to disqualify the judge from 
concluding the case, ruling on thèse motions, and sentencing the de- 
fendant if he overruled them. It will be observed, from what has 
been said as to the dates applicable to this case at its varions stages, 
that the case had been tried and a verdict rendered before this new 
Judicial Code went into effect on January 1, 1912. Now, can it be 
conceived that it was the purpose of Congress to apply this act to 
such a situation? The section itself provides that such an affidavit 
shall be filed not less than 10 days before the beginning of the term 
of the court or good cause should be shown for failure to file within 
that time. 

The meaning of this section is that the affidavit should be filed 
certainly before the trial of the case commences, unless good reason 
to the contrary is shown. The act evidently contemplâtes that usu- 
ally and generally such an affidavit shall be filed not less than 10 
days before the beginning of the term at which the trial shall take 
place. It would require some spécifie language in this act to satisfy 
me that Congress intended such an affidavit to be filed at the stage 
which had been reached in this case. Besides this, as has been stated, 



all that was donc in the case, including the action of the judge with 
référence to the affidavit filed under section 21, was a matter for re- 
view by the Circuit Court of Appeals on writ of error, and for the 
court hère to pass upon thèse questions upon a writ of habeas corpus 
would clearly be beyond the proper scope and use of that writ. A 
great deal is set out in the application with référence to other mat- 
ters, the improper treatment of petitioner when he was arrested and 
confined in prison before trial, the route taken by the officers in bring- 
ing him to the penitentiary in Atlanta, and other matters not neces- 
sary to be referred to hère. The right to hâve this writ issue on the 
face of it dépends entirely in my opinion upon whether the affidavit 
under section 21 of the new Judicial Code was applicable at this stage 
of the proceeding, and whether or not any errors that might hâve 
been committed were matters for review by the Circuit Court of Ap- 
peals for the Third Circuit. As my opinion is against contention of 
counsel for petitioner on thèse two questions, no case is made in the 
application for the issuance of the writ. Of course, none of us can 
tell yet exactly how section 21 of the new Judicial Code will be con- 
strued, but I do not see how it can ever be held applicable as presented 
to the District Court in Delaware in the présent matter. 

Where an application for a writ of habeas corpus fails to state a 
case wherein relief could be granted if the writ should issue, it is 
the duty of the court to deny the application. The application for 
the writ must be denied. 



UNITED STATES v. CHICAGO, M. & P. S. RY. CO. 

(District Court, W. D. Washington, N. D. April 29, 1912.) 

No. 4,74T. 

Mastbh and Servant (§ 13*) — HouRS of Service— Interstate Carriers— 
Statutes— "On Duty." 

An employé la on duty withln the statute making it unlawful for any 
Interstate carrier to requlre or permit any employé to be or remain on 
duty for a longer tlme than 16 consécutive hours, where he is at bis post 
In obédience to rules or requirements of his superior and ready and willlug 
to work, whether actually at work or awaiting orders, or the removal of 
hindrances from any cause, and the limitation of time of contlnuous 
service when applled to tralnmen includes the time of duty preceding 
and subséquent to the time of service in actual opération of trains, as 
required by the rules of the employment. 

[Ed. Note. — i'or other cases, see Master and Servant, Cent. Dig. §§ 809- 
854; Dec. Dig. § 13.*] 

At Law. Action by the United States against the Chicago, Milwau- 
kee & Puget Sound Railway Company to recover statutory penalties. 
Judgment for plaintiff. 

This is an action at law to recover penalties preseribed by section 14 of 
the act of Oongress approved June 18, 1910 (Act June 18, 1910, c. 309, 36 
Stat. 555 [U. S. Comp. St. Supp. 1911, p. 1.304]), amendatory of the Inter- 
state Commerce Law (Act Feb. 4, 1887, c. 104, § 20, 24 Stat. 386 [U. S. 
Comp. St. 1901, p. 3169]), for failure on the part of the défendant to com- 
ply with an order of the Interstate Commerce Commission requiring all 
carriers subject to the provisions of the act entitled "an act to promote 

•For other cases see same topic & § numeee In Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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the safety of employés and travelers upon railroads by limitlng the hours 
of service of employés thereon," approved March 4, 1907 (chapter 2939, 
34 Stat. 1416 [V. S. Comp. St. Supp. 1907, p. 913]; F. S. A. Supp. 1909, p. 
581; Plerce's Fed. Code, § 7934 [U. S. Comp. St. Supp. 1911, p. 1321]), to re- 
port -within 30 days after the end of each montli ail instances where such 
employés bave been on duty for a longer period than that provided in said 
act. 

The following is a statement of the facts in regard to the alleged delinquen- 
cies : 

"At the time of the alleged violations, there was in force between the 
trainmen and englnemen and railway Company an agreed flxed schedule and 
rule whereby the time allowances for the conductor and brakeman, paid on 
mileage basis, began one hour before the leaving time or departure of the 
train, and the engineer and flremàn were required to report HO minutes be- 
fore the departure of the train, and were allowed 15 minutes after the arrivai 
of the train at destination within whieh to inspect the engine. The conduetor 
and brakeman were allowed the one hour preparatory time before the de- 
parture of the train and were paid tberefor full wages, and the engineer and 
flreman were allowed the 30 minutes preparatory time and the 15 minutes 
inspection time, and were paid theref or full wages. Prier to the issu» ace of 
the order of the Kailway Commission, the railway Company never considered 
the statute violated, unless there was an excess of 16 hours continuons serv- 
ice between the leaving of the train and its arrivai at destination, and at 
no time evér made a report, unless the actual service aforesald exceeded the 
16 hours. Its superintendents so understood the rule until Superintendent 
Foster of the division in question was infornied otherwise by the inspecter of 
the Railway Commission. After such information from said inspector, the 
railway company bas always reported to the Railway Commission the pre- 
paratory time and the Inspection time as a part of the on-duty time or serv- 
ice. 

"As to train No. 92, the actual leaving time was 5 p. m. July Ist, and the 
actual tying-up time at Ole Elum was 9 a. m. July 2d, making 16 hours ; 
while the actual time allowed the men and for which they were paid — as 
shown by the time slips turned in by the employés and the schedule agree- 
ment between the railway company and said employés — was, as alleged in 
the complaint. to wit, the engineer and flreman from 4:30 p. m. July Ist to 
9:15 a. m. July 2d, making 16 hours and 45 minutes; and the conductor and 
brakeman from 4 p. m. July Ist to 9 a. m. July 2d, making 17 hours. Ex- 
cludlng the preparatory time and the inspection time of 45 minutes allowed 
the engineer and flreman, and the preparatory time of 1 hour allowed the 
conductor and brakeman on said train 92, the on-duty service was not more 
than 16 hours. 

"As to train 64, the actual leaving time was 9:50 p. m. July Ist and the 
actual tying-up time was 2:10 p. m. July 2d, making 16 hours and 10 min- 
utes ; while the actual time for which the men were paid, as shown by the 
time slips turned in by the employés and the schedule agreement between 
the railway company and said employés, was, as alleged In the complaint, 
to wit, the engineer and flreman from 9:,30 p. m. July Ist to 2:30 p. m. July 2d, 
making 17 hours ; and for the conductor and brakeman from 9 p. m. July 
Ist to 2:10 p. m. July 2d, 17 hours and 10 minutes. Excluding the preparatory 
time and the inspection time of 45 minutes allowed the engineer and flre- 
man on train 64, the on-duty service was just 16 hours, and, excluding the 
preparatory time of one hour allowed conductor and brakeman on said train 
64, the on-duty service was 16 hours and 10 minutes. The reason why the 
10 minutes excess time was not reported to the Railway Commission was 
due to the misreading of the daily train sheet by the employé making up 
the reports, which train sheet shows the scheduled time of the train and 
its actual leaving time. Ou the face of the train sheet the scheduled leaving 
time and the tying-up time appears at the top of the train sheet to be 10 
p. m. and 2 p. m. ; that, after several columns of figures, there appears the 
actual leaving time, which is ten minutes earlier than the scheduled time; 
that because of the unusual occurrence of train 64 leaving 10 minutes ahead 
of its scheduled time and the in formation shown in an obscure place the clerk 
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ehecking the daily train sheet took the figni'es at the top of the train sheet, 
showinîï the aetual Kcheduled tinie and the arrivai tinie, to be the true re- 
port of said tniin; that the face of the train sheet shows that sueh a mis- 
talîe could easily liave beeu niade by one cliecliing the same, the clerlî beins 
governed by what would first apnear upou the sheet, to wit, the aetual sched- 
uled time." 

Elmer E. Todd, U. S. Atty. 
Geo. W. Korte, for défendant. 

HANFORD, District Judge (after stating the facts as above). By 
its own admissions the défendant appears to be technically guilty of 
disobedience of the Interstate Commerce Commission's order and sub- 
ject to the penalty prescribed by the act of 1910, and it défends 
against this prosecution only for the purpose of having a judicial dé- 
termination of a single question, viz. : Does the statutory limitation 
of time of continuons service applicable to engineers, firemen, con- 
ductors, and brakemen employée! in the opération of trains include, 
or exclude, the time on duty preceding and subséquent to the time 
of service in aetual opération of trains between the terminal points 
at which their runs are commenced and ended? 

There is no ambiguity in the statute. Therefore it does not hâve 
to be construed in order to ascertain its meaning. It is mandatory in 
declaring : 

"That it shall be unlawful for any common carrier, its oiHcerg or agents, 
subject to this Act to require or permit any employé subject to this Act to be 
or remain on duty for a longer period than sixteen consécutive hours." 

This broad rule is restricted only by the exceptions specified in 
the act itself. Thèse include cases of casualty, or unavoidable acci- 
dent, or the act of God, or where delay was the resuit of a cause not 
known to the carrier, its officer, or agent in charge of such em- 
ployés at the time when they leave a terminal and crews operating 
wrecking and relief trains, and the court is not authorized to add 
other exceptions by construing the act in a way to extend'the dura- 
tion of permissible continuous service. An employé is on duty when 
he is at his post in obédience to rules or requirements of his superior, 
and ready and willing to work whether actually at work or vi'aiting 
for orders or for the removal of hindrances from any cause. The 
words "on duty" appear to hâve been intelligently chosen and used 
in the composition of the statute to bar ail excuses for noncompliance 
with its requirements by any pretext of misunderstanding its mean- 
ing. United States v. Illinois Cent. R.Co. (D. C.) 180 Fed. 630. 

Findings in accordance with this opinion may be prepared for my 
signature, and thereupon a judgment against the défendant for the 
penalties imposed by the statute will be entered. 
195 F.— 50 
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OAYCB T. SOUTHERN RT. CO. 

Plstrlct Court, N. D. Georgla. AprU 22, 1912.) 

No. 2,200. 

1. Removai, of Causes (§ 61*) — Separable Contboyebst. 

A déclaration against a rallroad company and a conductor and operator 
employed by the company for Injury to a passenger, alleging négligence 
of the company in runnlng the train at high speed, without proper look- 
out, and charging défendant employés' négligence to hâve consisted in 
placing feight cars on the main line, where they collided with the passen- 
ger train, shows a separable controversy with the company, entitling it 
to remove the cause. 

[Ed. Note. — For other cases, see Removai of Causes, Cent. Dig. § 115; 
Dec. Dig. § 61.* 

Separable controversy ground for removai of cause, see notes to Rob- 
blns V. Ellenbogen, 18 C. C. A. 86 ; MecUe v. Valleytown Minerai Co., 35 
C. C. A. 155 ; PoUitz v. Wabash R. Co., 100 C. C. A. 4.] 

2. Removal or Causes (§ 84*) — ^Application— Notice— Necessitt. 

New Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1087 [U. S. 
Comp, St. Supp. 1911, p. 128]), effective January 1, 1912, which requires 
notice of application for removai, does not apply to an order for re- 
movai made December 16, 1911. 

[Ed. Note.— For other cases, see Removai of Causes. Cent Dig. § 164 ; 
Dec. Dig. § 84.*] 

At Law. Action by S. F. Cayce against the Southern Railway 
Company. On motion to remand. Motion denied. 

Westmoreland Bros., for plaintiff. 
]V[cDaniel & Black, for défendant. 

NEWMAN, District Judge. [1] This case was brought by the 
plaintifï in the superior court of Fulton county and removed by the 
défendant, the Southern Railway Company, to this court on the 
ground of separable controversy, and is now before the court on a 
motion to remand. 

The déclaration sets out that: 

"On the 22d day of September, 1911, at Cornelia, Ga., the plalntifTs wife, 
Emma C. Cayce, boarded one of the ; trains of the Southern Railway Com- 
pany for the purpose of being carrled from said station to the city of At- 
lanta, and took a seat In the front of the coach in which she was riding, 
and at about 8:30 o'clock of the night of September 22, 1911, when the said 
train was wlthln about eight miles of the city of Atlanta, In Fulton county, 
Ga., and a half a mile east of Armour's Station, the said passenger train 
reached what Is known as the Peachtree creek trestle, or bridge, which Is 
some 60 feet hlgh, and on said trestle the said passenger train collided with 
a freight train of the défendant with such terrifie force as to put out ail 
the lights in the passenger coach in which the plalntifE's wife was riding, to 
throw ail of the passengers out of their seats Into the aisles of the coach and 
In other parts thereof, and, the plaintiff's wife being seated in the front of 
said coach, many of the 'passengers were plled up against and on top of her, 
and the passengers were screamiug, hoUering, and moanlng there in that pre- 
dlcament somethlng over one hour, not knowlng what would happen next, 
before they were relieved from this perilous and uncomfortable situation." 

•For otber cases 8se same topic & S numbeb in Dac. & Am. Digs. 1907 to date, & Rep'r Indexea 
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The complaint then sets out the injuries received by the plaintiff, 
and further allèges as to the Southern Railway Company that: 

"The said passenger train was some twelve minutes behind tinie and run- 
ning at a high rate of speed, and the agents and servants of the Southern 
Railway Company in charge of the said passenger train were négligent in 
running into said freight train without a proper lookout ahead." 

The paragraph which charges the négligence of the individual de- 
fendants is as follows : 

"That the défendant Charles L. Webb was conductor of the freight train 
which collided wlh the passenger train on which the plaintift's wife was 
a passenger, and the défendant P. W. Smith was operator at what is known 
as the 'block station' at Armour's, and plaintiff allèges that the défendant 
Webb was négligent in having hls train pulled out from the side track, where 
it was out of the way of the passenger train, and placed on the main Une, 
and the défendant P. W. Smith was négligent in giving said Chas. L. Webb, 
as conductor, what is known as the 'whlte hoard,' and in allowing him to 
pull hls said freight train out on the main Une where it would be in position 
to be run into by the said passenger train." 

It will be seen that the cause of action, certainly on the grounds of 
négligence alleged against the Southern Railway Company, is entirely 
separate and distinct from the négligence alleged against the individ- 
ual défendants Webb and Smith. A case is fully made against the 
Southern Railway Company by the allégations as to it, and a case is 
also fully made against the individual défendants by the négligence 
alleged against them. A recovery could be had against the Southern 
Railway Company on account of the négligence alleged against thèse 
employés in charge of the passenger train, and it would seem that a 
recovery might also be had against the individual défendants, if re- 
covery could be had against them at ail, on account of the négligence 
alleged specifîcally against them. 

It is urged in argument that the déclaration sets up joint and con- 
current négligence. I do not think the déclaration can be construed 
that way. In Southern Railway Company v. Edwards, 115 Ga. 1022, 
42 S. E. 375, the Suprême Court of Georgia ruled, as stated in the 
headnote, as follows: 

"Although there may, In a suit against two or more défendants, one of 
whom is a nonresldent, be charges of concurrent négligence against ail, yet, 
if there be also a distinct charge of négligence against the nonresident alone 
sufficient In and of itself to give rise to a cause of action, the case is one in- 
volving a separable controversy between citizens of différent states, and there- 
fore removable to the proper United States court." 

In Adderson v. Southern Railway Co. et al. (C. C.) 177 Fed. 571, 
this décision of the Suprême Court of Georgia was cited with ap- 
proval. 

The Southern Railway Company, through its servants and em- 
ployés, is alleged to hâve been négligent in running (while being be- 
hind time) at a high rate of speed, and not having "a proper lookout 
ahead." The individual défendants were négligent in placing the 
freight cars on the main line. I think the two grounds of négligence 
are entirely separate and distinct, and upon the authority of the cases 
cited above and upon the gênerai rule, the controversy of the plaintifï 
with the Southern Railway Company is a separable controversy. 
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It should have been stated that the plaintiff is a citizen of th'e state 
of Georgia and a résident of this district, that the Southern Railway 
Company is a corporation of the state of Virginia, and that the two 
individual défendants are citizens of the state of Georgia and rési- 
dents of this district, so that, if a separable controversy exists as to 
the Southern Railway Company, there is no question about its right 
of removal on the question of citizenship. 

[2] Counsel for the plaintiff has called attention to the récent act 
of Congress, known as the New Judicial Code, approved March 3, 
1911, which requires notice of any application for removal, This act 
did not go into effect until January 1, 1912, and the order for removal 
in this case was signed December 16, 1911. 

The motion to remand is denied. 

The cases of Mrs. S. C. Cayce v. Southern Railway et al. and Mrs. 
Clara J. Pebley v. Southern Railway et al. have the same allégations, 
and are controlled by what has been said with référence to the suit 
brought by S. H. Cayce. 



VENNER V. CHICAGO CITY RY. CO. et al. 

(District Court, N. D. Illinois, E. D. April 11, 1912.) 
No. 30,272. 

JtJDGMENT (§ 570*) — RES ADJUDICATA. 

A decree of the superlor court of Illinois dismlsslng for want of equlty 
a bill by a mlnority stockholder of a street railway Company to déclare 
invalid a franchise ordinance of a city, on the ground that the ordinance 
impairs the oblisation of contracts of the stockholder, in violation of the 
fédéral Constitution, and on the ground that the ordinance talées the 
property of a stockholder without due process of law, afiirmed by the Su- 
prême Court of Illinois, passlng on teehnical objections to the MU and 
on the merits, followed by an order of the fédéral Suprême Court, dls- 
missing a writ of error to review the decree for want of jurlsdiction, is 
res adjùdlcata on a subséquent bill by the stockholder in the fédéral 
court, though the bill is not subject to the teehnical objections deter- 
mlned by the state courts. 

[Ed. Note.— For other cases, see Judgment, Cent. DIg. |§ 102S-1045: 
Dec. Dig. § 570.*] 

In Equity. Suit by Clarence H. Venner against the Chicago City 
Railway Company and others. Bill dismissed. 

See, also, 218 U. S. 669, 31 Sup. Ct. 229, 54 L. Ed. 1203. 

EHjah N. Zoline, for complainant. 

Shope, Zane, Busby & Weber, for défendants. 

KOHLSAAT, Circuit Judge. Complainant files his bill to set aside 
and déclare unconstitutional and invalid an ordmance of the city of 
Chicago passed February U, 1907; also for injunction and incidental 
relief, on the ground that the ordinance impairs the obligation of con- 
tracts of complainant as a stockholder of the railway company, in vio- 
lation of paragraph 10 of article 1 of the Constitution of the United 
States, and because the ordinance takes the property of complainant 

*Far other cases see same topic & § NUMBiiit In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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without due process of law. Défendants pleaded in bar the decree of 
the superior court dismissing the cause for vvant of equity wherein 
was involved the same subject-matter, the order of the Suprême Court 
(236 111. 349, 86 N. E. 266) affirming the order of the lower court, and 
the order of the Suprême Court of the United States entered Decem- 
ber 12, 1910 (218 U. S. 669, 31 Sup. Ct. 229, 54 L. Ed. 1203), dismiss- 
ing the writ of error sued out to the Suprême Court of Illinois for 
want of jurisdiction. Complainant has placed the cause at issue, and 
it is now before the court on bill, plea, replication, and évidence. 

It appears that défendants to said original bill in the superior court 
severally filed their gênerai and spécial demurrer to the bill, the latter 
setting up multifariousness. On the hearing upon the demurrer, the 
superior court dismissed the bill of complaint for want of equity. On 
appeal, the Suprême Court of Illinois passed upon each and ail of the 
several errors assigned, in terms, and affirmed the decree of the supe- 
rior court. Complainant now présents its bill relieved of the feature 
of multifariousness and lâches, claiming that, inasmuch as under the 
opinion of the Suprême Court the bill was bad on formai grounds, the 
décision upon the merits was not necessary in order to sustain the de- 
cree, and that, by reason of the statute requiring that court to file its 
opinion as a part of the record of the case, it must be resorted to for 
the purpose of ascertaining whether the judgment constitutes res judi- 
cata, and further claiming that it appears from the opinion in said 
State court case that the merits of the cause were not foreclosed 
against complainant, but that he is entitled to hâve this court at this 
time examine into and adjudge the same anew. It seems to be con- 
ceded that the record of the cause in the Suprême Court is now before 
the court. 

Beyond doubt, the Suprême Court passed upon every material point 
raised by appellant there (complainant hère). The decree of the 
lower court was affirmed, both upon the merits and upon the question 
of multifariousness and other matters. "There are," says the court, 
"a number of other grounds which we will briefly advert to, which 
we are of the opinion, clearly show the Circuit Court properly sustain- 
ed demurrers to the bill." Complainant seeks to deduce from the fact 
that the Suprême Court dismissed the writ of error issued in said 
cause that the court did not deem the fédéral questions presented in 
his bill to be involved in that proceeding. No such déduction may in 
fact be made. There are other hypothèses upon which such action 
might hâve been taken. While counsel for défendants in error in that 
cause did call the attention of the Suprême Court of the United States 
to the fact that other than fédéral questions vi'ere presented, he also 
presented to the court the légal insufftciency of the allégations of the 
bill with référence to the fédéral questions aforesaid. In support of 
his contention, complainant cites Russell v. Place, 94 U. S. 606, 24 
L. Ed. 214, where it is said that: 

"To render the judgment conclusive, It must appear by the record of the 
prior suit that the partieular matter sought to be conclu ded was necessarlly 
trled or determlned ; that is, that the verdict in the suit could not bave been 
rendered without deciding that matter." 
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And also the language used in 21 Am. & Eng. Ency. of Law (Ist 
Ed.) 272, viz.: 

"It Is pretty clearly determlned that if there Is a mlsjolnder or a nonjoinder 
of parties — a defect In the pleadings, or a mistake In the form or nature of 
the blU — the dlsmlssal wlU not bar another bill avoiding thèse objectionable 
points. If several défenses are offered to a bill and the decree is one of gên- 
erai dlsmlssal, so that it cannot be determlned which défense was held valid, 
the dlsmlssal may not prove a bar, as some of the défenses are technlcal, even 
though some of them extend to the merlts." 

In Illinois it has been held that the meré gênerai dismissal for want 
of equity of itself is not a bar, and that évidence may be submitted 
to show that the décision was not on the merits. Connolly v. Dam- 
mann, 232 111. 175, 83 N. E. 531; Lundy v. Mason, 174 111. 505, 51 
N. E. 614; Farmers' & Mech. Life Ass'n v. Caine, 224 111. 605, 79 
N. E. 956. 

Assuming the rule to be correctly stated, how does it apply to the 
présent case? Hère there is no uncertainty whatever. Granted that 
the State courts were not required to pass upon any questions but the 
formai or preliminary propositions of law, they still had both the 
power and the right to dispose of the case upon the merits. The Su- 
prême Court has left no doubt upon what it was disposing of. Each 
question is carefuUy discussed and clearly decided. Can there be any 
uncertainty as to what that court would do with the présent bill? Is 
there any matter in it which they hâve not disposed of ? Is there any 
ground for claiming that it was the intention of the court to end the 
case? Ordinarily the order dismissing a cause for want of equity is 
a bar to f urther proceedings, except on appeal. This may be explained 
by évidence that the merits were not passed upon. That is not this 
case. The opinion of the Suprême Court bears évidence of great care, 
patience, and learning, and appeals to the judgment of this court. 
What that court calls the law in this case is such for the purposes of 
this hearing. The plea is sustained, and the bill dismissed for want 
of equity. 



UNITED STATES v. HEMMER et al. 

(District Court, D. South Dakota, S. D. March 27, ]912.) 

No. 573. 

1. iNDiANS (§ 15*) — Restriction on Aliénation of Lands— Right or Unit- 

ed States to Enfosce by Suit. 

The United States may malntain a suit in its own name to enforce re- 
strictions imposed by Its laws upon the aliénation of lands by Indian 
grantees under the homestead act. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 37-44; 
Dec. Dig. § 15.*] 

2. Indians (§ 15*) — Restriction on Aliénation of Lands— Effect of Erkor 

IN Patent. 

A restriction imposed by a law of Congress on the aliénation of public 
land patented to an Indian is effective, and ail persons are charged with 
notice thereof, whether or not it is stated in the patent, or even If the 

*For other cases see same tapie &. S nvmber In Bec. & Am. Olgs. 1907 to date, & Rep'r Indexes 
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patent erroneously states a limitation différent from the one preseribed 
by the act, wliich, in fact, governs tbe grant. 

[Ed. Note.— For otlier cases, see Indians, Cent. Dig. §§ 17, 29, 37-44; 
Dec. Dig. § 15.*] 

3. Indians (§ 15*) — Homestead Settlebs — Limitation on Aliénation. 

Act July 4, 1884, c. 180, § 1, 23 Stat. 96 (U. S. Comp. St. 1901, p. 1420), 
which provides tliat ail patents issued to "such Indians as may now be 
located on public lands or as may * * » hereafter so locate shall be 
of the légal effect and déclare that the United States does and will hold 
the land thus entered for the period of twenty-five years in trust for the 
sole use and beneflt of the Indian," or of his wldow and heirs, Is an 
amendnient of Act March 3, 1875, c. 131, § 15, 18 Stat. 420 (U. S. Comp. 
St. 1901, p. 1419), extending the benefit of the homestead law to any 
Indian born in the United States who was over 21 years old and the head 
of a family. and who had abandoned his tribal relations, and containing 
a 5 years' limitation on aliénation, that being the only law then in ex- 
istence Tinder wliich Indians were authorized to occupy publie land, and 
the efCect of the amendment was to extend the period of limitation on 
aliénation from 5 to 25 years. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 17, 29, 37-44; 
Dec. Dig. § l.">.*] 

4. Indians (§ 15*) — Homestead Sbttleks — Limitation on Aliénation. 

Such amendment applies to and governs the case of an Indian home- 
steader who at the time of its enactment had resided for five years on 
his homestead. but who had not at that time made his final proof. 

[Ed. Note.—For other cases, see Indians, Cent. Dig. §§ 17, 29, 37-44; 
Dec. Dig. § 15.*1 

5. Indians (§ 15*) — Limitation on Aliénation of Land— Power of Con- 

GRESS. 

Congress has the power to détermine when the guardianship wîiich is 
maintained over Indians shall cease, and may extend the period of lim- 
itation on the aliénation of land by an Indian at any time before the 
Issuance to biin of final patent. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 37-44; 
Dec. Dig. § 15.*] 

6. Statutes (§ 219*) — Constexjction— Construction of Fédéral Statutes 

BY Department. 

A settled construction by a department of the government of the laws 
of the United States will not be overturned by the courts, imless clearly 
wrong. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 296, 297; Dec. 
Dig. § 219.*] 

7. Indians (§ 15*) — Homestead Lands— Restriction on Aliénation— Stat- 

ute Governing— Effect of Mistake in Patent. 

A Santee Sioux Indian, having the required qualifications, in 1878 en- 
tered a homestead under Act March 3, 1875, c. 131, § 15, 18 Stat. 420 (U. 
S. Comp. St. 1901, p. 1419). He continued to réside on the land until De- 
cember, 1884, when he made final proof and payment, and received his 
final receiver's certificate. In 1890 a patent was issued to him contain- 
ing a limitation on aliénation for 20 years, "'as provided by the act of 
Congress approved January 18, 1881," e. 23, 21 Stat. 315. Such act, how- 
ever, was a spécial act which applied only to Winnebago Indians in 
Nebraska and Wisconsin, and the insertion of such limitation in the pat- 
ent was through mistake. Héld, that such limitation was void. and the 
true limitation was flxed by Act July 4, 1884, c. 180, § 1, 23 Stat. 96 (U. 
S. Comp. St. 1901, p. 1420), amendatory of the act under which the en- 
try was made, at 25 years ; that it was compétent for the United States 
on discovery of the mistake to c-ancel the patent issued, and issue an- 
other containing the 25-years' limitation, and that in the meautime the 

«Kor other cases see same topio & § NtriiBER In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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land was not subject to taxation, nor conld any rights in or liens iipon 
it be acquired by contract witli the Indian grantee, nor by tbe judguii'nt 
or decree of any court to wblcli the United States was not a party. 

[Ed. Note.— For otber cases, see Indians, Cent. l)ig. §§ 17, 29, 37-44; 
Dec. Dig. § 15.*] 

8. Taxation (§ 181*)— Indian Lands. 

Lands patented to Indians are not taxable so long as tbe United States 
bas an Interest, légal or équitable, tbereln, or is chargea with the per- 
formance of some obligation of duty respectlng the same. 

[Ed. Note. — For other cases, see Taxation, C«nt. Dig. § 45; Dec. Dig. 
§ 181.*] 

In Equity. Suit by the United States against L,ouis Hemmer, Wil- 
liam W. Fletcher, J. E. Peart, the Richards Trust Company, the lowa 
& Dakota Land Company, Fred D. Henderson, as treasurer of Moody 
County, S. D., E. A. Hornby, as Auditor of said county, Job Rob- 
inson, S. W. Ballard, and L. W. Ballard, copartners as Ballard & 
Son, and Moody County, S. D. On final hearing. Decree for com- 
plainant. 

Edward E. Wagner, U. S. Dist. Atty. 

Rice & Benson, for défendants Peart, Hemmer, and Fletcher. 
Frederick A. Warren, State's Atty., for défendants Moody County, 
Henderson, and Hornby. 

EELIOTT, District Judge. This action was brought by the United 
States of America, complainant, against the défendants above named, 
by the United States district attorney for the District of South Da- 
kota, pursuant to instructions of the Attorney General of the United 
States. 

The complainant states its cause of action in its complaint filed here- 
in, in substance, after the formai portions, as follows : 

It is alleged : That Henry H. Taylor, sometimes known and des- 
ignated Henry Taylor, was, and during ail the times named in the 
complaint was, a Sioux Indian of the full blood, belonging to and a 
member of the Santee Sioux band of Indians. That on or about Oc- 
tober 7, 1878, in pursuance of authority conferred by Act Cong. March 
3, 1875, c. 131, 18 Stat. L. 420 (U. S. Comp. St. 1901, p. 1419), he 
made application to enter, and entered, the W. V^ of the S. W. 14 o^ 
section 22, and the E. % of the S. E. % of section 21, in township 
106, range 49 W., of the Fifth Principal Meridian, in Moody county, 
S. D., under an act of Congress entitled "An act to secure homesteads 
to actual settlers on the public domain," approved May 20, 1862 (chap- 
ter 75, 12 Stat. 392), and acts amendatory thereof, by making satis- 
factory proof under the rules prescribed by the Secretary of the In- 
terior to the officers of the United States land office located at Sioux 
Falls, S. D., then territory of Dakota, that he, said Henry H. Taylor, 
was an Indian born in the United States, was the head of a family, 
was 21 years old, and had abandoned bis tribal, relations as such 
Indian. That the application and affidavits filed by said Taylor in 

*For other cases see same toplc & \ ntjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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said United States land office and subsequently filed in the General 
Land Office of the United States contained, among other things : 

"That I am an Indiaii, formerly of the Santee Sioux ïiibe; tliat I hâve 
abandoned my tribal relations with said tribe, and adopt the habits of eiv- 
ilized life." 

That the application of said Taylor was designated as an Indian 
homestead application, and the receiver's receipt issued by the receiver 
of said land office was indorsed and designated "Indian Homestead," 
as well as the final certificate issued by the receiver of the United 
States land office at Mitchell, Dakota Territory, dated December 11, 
1884. That Taylor resided upon, and occupied, said premises as his 
homestead, and made satisfactory proof to the officers of the United 
States land office in charge of the land office at Mitchell, as well as 
the General Uand Office at Washington, of his occupancy and rés- 
idence upon said land for a period of five years, and, in pursuance of 
his homestead entry thereon, made full payment for said land, and 
received his final receiver's certificate December 11, 1884, wherein it 
was designated that the patent to be issued to said Taylor for said 
homestead entry was, and should be, subject to ail the restraints and 
restrictions upon aliénation of said land, as provided by said Act 
March 3, 1875, as well as the Act Cong. July 4, 1884, c. 180, 23 Stat. 
U. 96 (U. S. Comp. St. 1901, p. 1420). 

That said Taylor continued to réside upon said land with his family 
and occupy the same as his homestead until about April 28, 1909, 
when he and his family were forcibly removed therefrom by the de- 
fendant Louis Hemmer, who removed or caused said Taylor and his 
family to be removed from said premises by force and violence, and 
who has by such means wrongfully deprived said Taylor of the pos- 
session of said premises at ail times since. That while said Taylor, 
with his family, resided upon and occupied said real property in the 
manner above stated, and about August 8, 1908, he and his wife, 
Anna Taylor, entered into an agreement or contract for deed with the 
défendant J. E. Peart, whereby said Taylor and his said wife agreed 
to sell and convey said real property above described to the défend- 
ant, Peart, for a valuable considération. That said contract for deed 
was filed for record and recorded in the office of the register of deeds 
of Moody county, S. D., August 29, 1908. And thereafter, on or 
about September 8, 1908, the défendant Peart assigned said contract 
to the défendant William W. Fletcher, which assignment was in writ- 
ing, and was filed for record in the office of said register of deeds on 
the llth day of September, 1909, and duly recorded in said office. 
That thereafter, about November 21, 1908, said Taylor and his wife 
having refused to sell and convey said real property to said Fletcher 
in accordance with said contract, said Fletcher caused a suit to be in- 
stituted in this court against said Tay-or and wife to compel the spé- 
cifie performance of said contract to convey said real property by said 
Taylor and his wife, and on the 30th day of December, 1908, a decree 
of this court was entered in said suit, a copy of which is set forth in 
the complaint. In substance, said judgment in said action wherein 
William W. Fletcher was complainant and Henry Taylor and Anna 
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Taylor were défendants finds the exécution of the said contract by 
Taylor and wife to Peart, and the assignment to Fletcher, and decrees 
the spécifie performance thereof, and further provides that if the said 
Henry Taylor and Anna Taylor, the défendants, refuse to exécute 
and deliver a deed to said William W. Fletcher, conveying said prem- 
ises within 30 days from the date of said decree, which was the 30th 
day of December, A. D. 1908, F. A. Spafford of Flandreau, S. D., 
was thereby appointed master, to exécute and deliver to the said 
Fletcher a deed of conveyance to said premises, and the decree pro- 
vided that such deed should in ail respects be of the same force and 
effect as if made, executed, and delivered by the said Henry Taylor 
and Anna Taylor, his wife. 

It is further alleged that, pur suant to said decree, a deed was ex- 
ecuted by said Spafford to the défendant Fletcher, purporting to con- 
vey the said real property to said Fletcher, and on the 5th day of 
February, 1909, the défendant Fletcher executed and delivered a deed 
to said property to said Hemmer, both of which deeds were recorded 
in the office of the register of deeds of said county. It is therefore 
alleged that the défendant Hemmer claims under this deed an estate 
in or right to the possession of said real property by virtue of said 
deed from Fletcher to him, and that he deprives said Taylor of the 
possession of this land by virtue thereof. 

It is further alleged, in substance, that although the said Indian 
entered this land as a homestead under and pursuant to Act March 
3, 1875, that he made his final proof and payment for said land under 
the requirements promulgated by the Secretary of the Interior sub- 
séquent to July 4, 1884, and that he was entitled to receive from the 
United States or its duly authorized offîcers and agents a patent for 
said land, in accordance with the provisions of said act of July 4, 
1884, which contains a provision that the United States will hold the 
land for a period of 25 years in trust for the sole use and benefit of 
the Indian, etc. 

It is further alleged that although said Taylor was entitled to a 
patent under said act of Congress, containing this 25-year nonaliena- 
tion provision, there was issued to him by mistake a patent purporting 
to hâve been issued under the act of Congress approved January 18, 
1881 (chapter 23, 21 Stat. 315), and the patent . contained the pro- 
vision : 

"This patent Is issued upon tlie express condition that the title hereby con- 
veyed shall ndt be subject to aliénation or incumbrance, whether by volun- 
tary conveyance or by judgnient, or the decree of any court, or subject to tax- 
ation of any character, and shall remain inaliénable and not subject to tax- 
ation for a period of twenty years from the date thereof, as provided by the 
act of Congress approved January 18, 1881." 

It is further alleged that such patent was issued without authority 
of law and by mistake, and that said act of Congress approved Jan- 
uary 18, 1881, was enacted for the sole use and benefit of the Winne- 
bago Indians of Nebraska and Wisconsin, and that the said Taylor 
was not a Winnebago Indian of Nebraska or Wisconsin, and that 
the said Taylor was a Santee Indian of the Sioux Tribe as above 
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stated, and was not entitled to the provisions of said act of Congress 
of January 18, 1881. 

It is further alleged that, when said patent was issued as above 
stated, as a matter of fact he was entitled to receive a patent to the 
effect tiiat the United States would hold said land for the use and 
benefit of said Taylor or his widow and heirs, in trust, for a period 
of 25 years, and not otherwise, under the provisions of the act of 1884. 

It is further alleged that, although said Taylor was entitled to such 
patent, none was issued to him until the lOth day of June, A. D. 1909, 
on which date the Président of the United States caused to be issued 
to the said Taylor a patent, set forth in the complaint, which was a 
patent issued in accordance with the provisions of the act of Con- 
gress of July 4, 1884, and contained a provision that the United States 
does and will hold the land above described for the period of 25 years, 
in trust, for the sole use and benefit of said Henry Taylor, or, in case 
of his decease, of his widow and heirs, according to the laws of the 
State where such land is located, and at the expiration of said period 
the United States will convey the same by patent to the said Henry 
Taylor, or his widow and heirs as aforesaid, in fee, discharged of 
said trust and free of ail charge or incumbrance whatsoever. 

It is further alleged that as a matter of fact that at ail times since 
the homestead entry of the said Taylor upon the land above described 
the United States has held said land in trust for the sole use and 
benefit of said Taylor, and that it now holds the same for him in 
trust for his sole use and benefit, and that the obligation rests upon 
this plaintiff. by virtue of said Act July 4, 1884, to convey the same 
by patent to him, or his widow and heirs in fee, discharged of said 
trust, and free of ail incumbrances whatsoever, for 25 years after the 
date of the last-mentioned patent, to wit, June 10, 1909. 

It is further alleged that, when the said Taylor and wife entered 
into the contract for deed with the défendant Peart, said land was 
held by the United States in trust as aforesaid, and that said Taylor 
and his wife had no authority or power to contract for the delivery 
of a deed or the conveyance of said land, or to alienate the same in 
any manner whatsoever, and that the défendants could not lawfully 
acquire any right, title, or interest whatsoever in said real property 
by virtue of the assignment of said contract purporting to convey said 
land, nor by the decree of the court above referred to herein, wherein 
the said Fletcher was plaintiff and the said Taylor and wife were 
défendants, and to which action this plaintiff was not made a party, 
further alleging that neither the Secretary of the Interior nor any oth- 
er officer of the United States hâve ever approved or ratified any sale 
or conveyance of said premises. 

It is further alleged, in substance, that, notwithstanding said prem- 
ises hâve been held in trust by the United States for the use and 
benefit of said Indian, the défendant Henderson, as treasurer of said 
Moody county, S. D., and Hornby as auditor of said county, in their 
officiai capacity, as well as the county of Moody, hâve attempted to 
cause said land to be assessed and taxes levied and caused to be 
levied against the said land, listing said property for sale for the non- 
payment of taxes so assessed and levied, and said county as well as 
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said officers now threaten to levy and coUect taxes thereon by sale 
of said property, notwithstanding the title thereof is held by the United 
States as aforesaid, and that said land has at ail times been, and is 
now, exempt from taxation. It is further alleged that défendant 
Robinson daims some interest or estate in said land by virtue of a cer- 
tain treasurer's tax deed issued by the treasurer of said county of 
Moody to one Fred L. Rice, who conveyed, or attempted to convey, 
the same to said Job Robinson, and he thereby claims to bave ac- 
quired an estate therein by virtue of said tax deed. It is further 
alleged that the défendants lowa and Dakota Land Company and the 
défendant Ricliards Trust Company each daim some estate in or right 
to said land by virtue of treasurer's tax deeds heretofore executed by 
the treasurer of Moody county for unpaid taxes assessed upon said 
premises. 

The complainant further allèges that ail of said deeds and the de- 
cree of the court entered as above set f orth are each and ail of them 
clouds upon the title to said land, and that each and ail of said de- 
fendants daim some right, interest, or estate therein by virtue thereof. 
It is thereupon further alleged that in May, 1908, there was filed and 
docketed in the office of the clerk of the circuit court within and for 
Moody county, S. D., a judgment in favor of the défendants S. W. 
Ballard and L. W. Ballard, copartners as Ballard & Son, amounting 
to $198.85, by virtue of which a lien is claimed upon said real prop- 
erty, which is also a cloud upon the title thereof. It is further al- 
leged that this is a suit in equity brought against each and ail of the 
said défendants for the pUrpose of removing the clouds from said 
title and canceling each and ail of said instruments to avoid a multi- 
plicity of suits and actions at law for the purpose of protecting said 
land for the use and benefit of said Taylor, and in the exécution and 
discharge of the trust reposed in the United States by the laws of 
the United States. 

Complainant thereupon asks that each and ail of the instruments 
above referred to, as well as the decree of this court above named, 
be canceled, vacated, and set aside and held for naught, that the 
judgment of the défendants Ballard & Son be adjudged to be no 
lien against the said real property, and that each and ail of the de- 
fendants be decreed to bave no estate, right, title, or interest in or 
lien upon said real property, ànd that each and ail of them be en- 
joined and forever estopped from claiming any estate, right, title, or 
interest therein, and that the défendant Moody county, as well as the 
treasurer and auditor thereof, and ail of its officers, be enjoined from 
levying, assessing, or collecting taxes on or against the said real 
property, and that the same be decreed not subject to taxation by 
said county or any of its officers, and for such other and further re- 
lief as equity may require. 

To this complaint, the défendant S. W. Ballard and L. W. Ballard, 
copartners as Ballard & Son, filed a disclaimer, and prayed leave to 
be dismissed. 

An appearance was made and an answer filed in behalf of the de- 
fendants Moody county, S. D., Henderson as treasurer, and Hornby 
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as auditor, alleging, in substance, that tlie land described in the com- 
plaint had been, under the circumstances set forth in the complaint, 
the homestead of said Taylor, and that he had received his final re- 
ceipt from the proper officer of the land office upon making his final 
proof thereon, dated the llth day of December, 1884, and alleging 
that by reason of the facts set forth, substantially as stated in the 
complaint herein, that said Henry Taylor vvas then and there entitled 
to a patent from the United States conveying to him in fee the prem- 
ises above described, subject only to the restrictions and limitations 
contained in the fifteenth section of the act of Congress of March 3, 
1875, in regard to aliénation and incumbrance, such restrictions be- 
ing set forth therein. It then allèges that the patent that was issued 
was by mistake issued under the provisions of the law of 1881, with 
a nonalienation clause of 20 years from the date of said patent, 
whereas the only restriction which properly should hâve been in- 
serted in said patent was that contained in the act of March 3, 1875, 
limiting the period of aliénation and incumbrance to five years after 
the date of such patent. It further sets forth the issuance of patent 
dated the lOth day of June, 1909, by the United States to said Henry 
Taylor, under the provisions of the act of July 4, 1884, fixing the 
period of nonalienation at 25 years as therein provided. 

It thereupon further states that when this act of July 4, 1884, was 
passed that the said Henry Taylor had lived upon the said homestead 
more than the period or full term of five years, entitling him to make 
proof and receive final patent under the provisions of the act of 
March 3, 1875, alleging that as he had completed his résidence and 
earned a patent thereto prior to the act of July 4, 1884, and as full 
citizenship had been conferred upon him and as the United States 
had previously granted the said premises to the said Henry Taylor, 
the said patent was issued without any authority of law, and is null 
and void. Thèse défendants demanded a dismissal of complainant's 
bill of complaint herein. 

The défendants Louis Hemmer, William W. Fletcher, and J. E. 
Peart also appeared and answered, setting up in substance the answer 
filed by their codefendants, above referred to. 

The action is brought on for trial before this court by stipulation 
upon the following agreed statement of facts : 

(1) That Henry H. Taylor Is a full blood Sioux Indian, and a inember of 
the Santee Sioux band of Indians, and is not now a niember of the Winnebago 
liand of Indians, and never had any connection with said Winnebago band 
of Indians. 

(2) That on the 7th day of Oetober, 1878, said Henry II. Taylor, under the 
name of Henry Taylor, made homestead application No. 10,066 at the United 
States land office at Sioux Falls, Dakota Territory, to enter, and did enter, 
as a homestead the following described real property, situate in Moody oounty, 
then territory of Dakota, now state, of South Dakota, to wit: The W. Va of 
the S. W. % of section twenty-two (22), and the B. % of the S. E. % of sec- 
tion twenty-one (21), in township one hundred and six (106) N., of range forty- 
uine (49) west, of tlie Fifth l'rincipal Meridian, containing 160 acres of land 
according to the United States goverument survey thereof, said land being 
then a part of the public domain and subject to entry under the homestead 
laws of the United States then in force. 

(3) That said Taylor was at said tiuie an Indian born in the United States, 
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was the heàd of a family, and was over the âge of 21 years, and had aban- 
doned his tribal relations as sueh Indlan. 

(4) That immediately after making sueh homestead entry sald Taylor en- 
tered upon sald land and establlshed a résidence tbereon, and resided thereon 
for a period of flve years, and made satlsfactory proof of ail of the aforesaid 
facts to the Commissioner of the General Land Office. ïhat the bundle of 
papers hereto annexed marked "Exhlbit A," consisting of homestead appliea- 
catlon, affldavits, receipts, final proof, affldavit of publication, and nonmineral 
affldavlt are true copies of the original papers filed In connection with sald 
homestead entry, and are hereby made a part of this agreed statemeut of 
facts. 

(Paragraph 5 Is omitted, as It refers to photographie copy of letter.) 

(6) ïhat on the 6th day of June, A. D. 1890, a patent for said land was 
issued to the said Henry Taylor, of which the foUowing, marked "Bxhibit B," 
is a true copy: 

"The United States of America. 
"To AU to Whom Thèse Présents shall Corne — Greeting: 

"Homestead Certiflcate No. 5,414. 

"Application 10,666. 

"Whereas, there has been deposlted in the General Land Office of the United 
States a certiflcate of the register of the land office at Mitchell, Dakota Ter- 
ritory, whereby It appears that pursuant to the act of Oongress approved 
20th May, 1862, to secure homesteads to actual settlers on the public domain 
and the act supplemental thereto, the claim of Henry Taylor has been es- 
tablished and duly consummated in conformlty to law, for the west half of 
the Southwest quarter of section twenty-two and the east half of the south- 
east quarter of twenty-one, in township one hundred and six north, of range 
forty-nine west, of the Fifth Principal Meridian, in Dakota Terrltory, con- 
taining one hundred and sixty acres according to the officiai plat of the sur- 
vey of the sald lands returned to the General Land Office by the Surveyor 
General. 

"Now know ye: That there is therefore granted by the United States unto 
the sald Henry Taylor the tracts of land above described; to hâve and to 
hold the said tract of land with the appurtenances thereof unto the said 
Henry Taylor and to his heirs and assigns forever. Subject to any vested 
and acerued water rights for minlng, agricultural, manufacturing, or other 
purposes and rights to ditches and réservoirs used in connection with sueh 
water rights as may be recognized and acknowledged by the local customs, 
laws and décisions of courts and also subject to the right of the proprietor 
of a vein or Iode to extract and remove his ore therefrom, should the same 
be found to penetrate or intersect the premises hereby granted as provided 
by law. This patent is issued upon the express condition that the tltle hereby 
conveyed shall not be subject to aliénation or incumbrance elther by volun- 
tary conveyance or by judgment, decree or order of any court, or subject to 
taxation of any character, but shall remain inaliénable and not subject to 
taxation for the period of twenty years from the date hereof, as provided 
by act of Oongress approved January 18, 1881. 

"In testimony whereof, I, Benjamin Harrlson, Président of the United 
States of America, hâve caused thèse letters to be made, patent and seal ol 
the General Land Office to be hereunto affixed. 

"Given under my hand at the clty of Washington the sixth day of June, 
in the year of our Lord one thousand eight hundred and ninety, and of the 
Independence of the United States the one hundred and fourteentb. 

"[United States] 
"By the Président: Benjamin Harrison. 

"By M. McKean, Secretary. 

"Rec. Vol. 9, Pages 313 to 314. 

"I. R. Convell, 
"Recorder of the General Land Office Ad Intérim." 

That said patent was recorded in the office of the register of deeds for 
Moody county, S. D., August 13, 1908, in Book 20 at page 463 thereof. 

(7) That said Taylor continued to own and occupy said land with his fam- 
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lly, and on the 8th day of August, A. 0. 1908, he and hls wlfe made a con- 
tract wltti one J. B. Peart, of wWch the foUowing, marked "Bxhlblt 0," Is 
a true copy: 

"Thls agreement, made and entered Into this 8th day of August, A- D. 1908, 
by and between Henry Taylor and hls wife Anna Taylor, parties of tbe flrst 
part, and J. B. Peart, party of the second part, witnesseth: 

•That If the party of the second part, shall flrst make the payments and 
perform the covenants hereinafter mentloned on hls part to be made and per- 
formed, the said parties of the flrst part hereby corenant and agrée to con- 
vey and assure to the sald party of the second part. In fee simple, clear of 
ail Incumbranees whatsoever, by a good and sufflelent warranty deed and ciear 
abstract, the lots, pièce or parcel of ground, sltuate in the county of Moody, 
and State of South Dakota, known and deseribed as foUows: The west half 
of the Southwest quarter (W. % S. W. %) of section twenty-two (22) and the 
east half of the southeast quarter (H. % S. B, %) of section twenty-one (21), 
townshlp one hundred six (106) north, of range forty-nlne (49) west, of the 
5th P. M., In Moody county, state of South Dakota. And the sald party of 
the second part hereby covenants and agrées to pay to said party of the flrst 
part the sum of twenty-four hundred dollars, in the manner foUowlng, pay- 
able at the office of Jordan & Warren at Flandreau, South Dakota: Par- 
ties of the flrst part shall accept lot 1 of the N. W. % of Sec. 21—107—48 
Moody county, South Dakota, at a considération of $550.00 as payment of 
the wlthin deseribed land. 

"The party of the second part shall keep out the sum of $800.00 of the 
purchase prlce until the S. E. % of the S. B. Vi of Sec. 21—106—49, shall 
hâve been probated and good and clear abstract shall hâve been furnlshed 
to turn over said $800.00 the bal. to be pald in cash upon the furnlshlng of 
a clear abstract and warranty deed withln 30 days from date hereof. 

"It is mutually agreed, by and between the parties hereto that the time 
of payment shall be an esssentlal part of this contract; and that ail the 
covenants and agreements hereln eontalned shall extend to and be obliga- 
tory upon the heirs, executors, administra tors and assigns of the respective 
parties. 

"In testimony whereof, both parties hâve hereunto set thelr hands and seals 
the day and year herelnbefore written. Henry Taylor. [Seal.] 

"Anna Taylor. [Seal.] 
"J. E. Peart ISeal.] 

"Signed, sealed and dellvered in présence of 
"Zenas Graham. 
"F. A. Warren. 
"State of South Dakota, Oounty of Moody — ss.: 

"On this 8th day of August, in the year one thousand nine hundred and 
elght, before me, F. A. Warren, a notary public in and for sald county and 
State, personally appeared Henry Taylor, Anna Taylor, and J. E. Peart, known 
to me to be the persons who are deseribed lu and who executed the forego- 
Ing and withln Instrument, and acknowledged to me that they executed the 
same. F. A. Warren, Not Pub. Moody County, So. Dak." 

Sald contract was acknowledged and was recorded In the office of the reg- 
Ister of deeds for Moody county, S. D., August 29, 1908, in Book 24 at page 
606. 

(8) That the said J. E. Peart on or about September 8, 1908, asslgned said 
contract to the défendant William W. Fleteher. That sald assignment was 
in writlng, and was flled for record September 11, 1908, at 10 o'clock a. m., 
and recorded In the office of the register of deeds for sald county of Moody 
in Book 24 at page 608. That after the exécution of the said contract be- 
tween the said J. B. Peart and Henry H. Taylor and wlfe set out above, the 
said Taylor and his family took possession of said lot 1 of the N. W. 14 
of section twenty-one (21), in townshlp one hundred seven (107), range forty- 
eight (48), deseribed in said contract, and bas since reslded thereon, and the 
said Peart took possession of the W. % of the S. W. % of section twenty- 
two (22), and the E. % of the S. B. % of section twenty-one (21), in town- 
«hlp one hundred six (106) N., Of range forty-nine (49). 
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(9) That aftér maklng éaid contract, as aforesaid, the sald Taylor and hls 
wife refused to sell and convey his sald homestead described in said con- 
tract to the sald Peart or Fletcher, and on the 21st day of November, 1908. 
said Fletcher instituted a suit agalnst said Taylor and his wife in the United 
States Cirenit Court for the District of South Dalîota to compel the spécifie 
performance of said contract, and the original flles In sald suit are hereby 
referred to and adopted and made a part of thls stateinent as Exhibit D, 
and copies thereof may be hereto attached and marked Exhlblt D, and sub- 
mltted in lieu of the original. 

(10) That thereafter, on the 4th day of February, 1909, F. A. SpafiCord of 
Flandreaù, S. D., who was appolnted master to exécute such deed in the 
decree In sald suit, executed and delivered to the défendant William W. 
Fletcher à deed, a copy of which is hereto annexed, marked "Exhibit B." 
Said deed was acknowledged and flled for record and recorded in the office 
of the reglster of deeds for Moody county, S. D., February 10, 1909, in Book 
29 at page 28, and on the 5th day of February, A. D. 1909, the said William 
W. Fletcher executed and delivered to the défendant Louis Hemnier a war- 
ranty deed, a copy of which is hereto annexed marked "Exhibit F," which 
deed was acknowledged and flled for record and recorded in the office of the 
register of deeds of said comity February 8, 1909, in Book 30 at page 6, and 
the said défendant Hemmer claims to be the owner of said premises by vlr- 
tue of said deed, and is and was, at the commencement of thls suit, in pos- 
session of said premises. 

(11) That before the commencement of the suit between Fletcher and Tay- 
lor, referred to above, and after the exécution of the agreement between Peart 
and Taylor, set out above, the défendant Peart signed, acknowledged, and 
delivered to Jordan & Warren, who were acting as the attorneys for Taylor 
in said transaction, a deed, Exhibit I attached, and, in addition thereto, the 
said Peart left with sald Jordan & Warren the balance of the purchase price 
under said contract, amounting to aboiit $1,000, and that, when Taylor was 
notifled that the said deed and money had been left wlth the said Jordan & 
Warren, he refused to reeeive the same, and that he has at ail times sinoe 
refused to reeeive said deed or any deed for said land, and has refused to 
recelve said money ; and thereafter, about the month of Aprll, 1909, he at- 
tempted to remove with his famlly back to the said hOmestead property, and 
was denied the possession thereof by the défendant Hemmer, who then elaimed 
the same under the deed f rom Fletcher, referred to above, and who has at 
ail times since denied Taylor the possession of said premises, or any part 
thereof. 

(12) That on the lOth day of June, A. D. 1909, the Président of the United 
States caused to be issued and delivered to the sald Taylor a patent for said 
land, a copy of which is hereto annexed marked "Exhibit G," and the United 
States now claims to hold the ntle of sald land in trust for the sald Taylor. 
The letters hereto annexed marked "Exhibit H," consisting of a letter dated 
November 21, 1907, from the Acting Commissioner of Indian Affairs, to Jor- 
dan & Warren, a letter dated March 16, 1907, from Larrabee, Acting Com- 
missloner of Indian Affairs, to S. M. Brosius, a letter dated June 24, 1907, 
from Larrabee, Acting Commissloner, to the superintendent of Riggs Insti- 
tute, a letter dated March 9, 1907, from Larrabee, Acting Commissloner of 
Indian Affairs, to Hon. Robert J. Gamble, are made a part of this statement, 
to be considered as such subject to the objection on the part of the complaiu- 
ant that the same are incompétent, and hâve no binding effiect on the com- 
plalnant in this suit. That the défendant Peart had said letters in Ms pos- 
session before entering into the contract above set out with Taylor, and claims 
to hâve relled thereon in making sald contract. 

(13) That in 1894 the county treasurer of Moody county and the auditor 
of said county, and the board of county commissioners thereof, assessed said 
land for taxation, and levled taxes thereon, and they hâve assessed the same 
for taxation and levled taxes thereon each and every year since 1894, and 
hâve caused the land to be sold for taxes, and at the tlme of the commence- 
ment of thls suit and at ail times since they hâve elaimed and asserted the 
right to assess sald land for taxation and to levy taxes agalnst the same, and 
do now daim such right. 
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From the above and foregoing statement of facts, it becomes ap- 
parent that the following questions are involved within the issues 
hère presented for détermination: 

[1] (1) Under the facts stipulated in this case, has the United 
States such an interest in the reàl property in question as entitles it 
to maintain this suit in its own name? This must be answered in 
the affirmative. This right hàs been opposed in the courts of the 
United States upon, varions grounds, but it is now well settled that 
the United States, by virtue of its peculiar relationship to the In- 
dians and to prevent the policy of the government, to be worked out 
through législation, being defeated, may enforce restrictions of the 
aliénation of real estate in the courts in its own name, in order to 
effect its public policy. U. S- v. Allen, 179 Fed. 13, 103 C. C. A. 1 ; 
Bowling v. U. S. (C. C. A.) 191 Fed. 19; U. S. et al. v. Boyd et al. 
(C. C.) 68 Fed. 577. 

[2] (2) What is the efïect of the patent to the premises in ques- 
tion issued to Taylor on the 6th of June, 1890, purporting to be is- 
sued pursuant to an act of Congress approved June 18, 1881 ? In 
the détermination of this issue, it must be remembered that, under 
the agreed statement of facts, Taylor was an Indian having the qual- 
ifications named in the Act of March 3, 1875, filed upon the land in 
question, on the 7th day of October, 1878, made his final proof on 
the llth day of December, 1884, and upon such proof patent was 
issued to Taylor on June 6, 1890, under the provisions of the act 
of Congress of June 18, 1881, which it is conceded by ail of the 
parties to this suit related exclusively to the Winnebago Indians, and 
contained a provision against the aliénation of the land for a period 
of 20 years from the date of the patent, and therefore had no rela- 
tion to the rights of this Indian, Taylor, to whom this patent was 
issued. Under no possible theory can this law relating to the Win- 
nebago Indians alone be relevant to the rights of the Indian, Tay- 
lor, to whom the patent was issued, or of the défendants in this ac- 
tion. The limitation in the patent inserted under the provisions of 
that statute are void. U. S. v. Saunders (C. C.) 96 Fed. 268; Frazee 
v. Spokane County, 29 Wash. 278, 69 Pac. 779. 

Even though the patent in this case had failed to show that Tay- 
lor was an Indian, and contained no limitation whatever upon aliéna- 
tion, the act of the executive officers of the United States issuing the 
patent without condition or limitation (if limitations should hâve been 
imposed upon aliénation under the then existing provisions of the 
Acts of Congress) could not affect such limitation prescribed by Con- 
gress, and the purchasers from Taylor, the Indian, were chargeable 
with knowledge of the limitations imposed upon his title by the acts 
of Congress. Taylor v. Brown, 5 Dak. 335. 40 N. W. 525 ; Id., 147 
U. S. 640, 13 Sup. Ct. 549, 37 L. Ed. 313; Eells v. Ross, 64 Fed. 417, 
12 C. C. A. 205. The rule of caveat emptor applies to thèse défend- 
ants taking this contract, assignaient of the contract, judgment, and 
tax liens. They are charged with notice, not only of ail the facts ap- 
pearing on the face of the patent, but were also bound by actual 
as well as constructive knowledge and notice of any defect or mistake 
195 F.— 51 
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in the patent, which was obvions or which might hâve been known 
by proper diligence. Wissler v. Craig's Adm'r, 80 Va. 22; Burwell's 
Adm'rs v. Fauber, 62 Va. 446 ; Tilley v. Bridges, 105 111. 336. 

[3] There is really no contention on the part of either of the 
parties to this action upon the two propositions above referred to. 
The plaintiff rests its entire case upon a détermination of the rights 
of the plaintiff upon the construction its officers hâve placed upon 
the laws of the United States, the plaintiff insisting: That this In- 
dian, Henry Taylor, was an Indian with qualifications named in 
Act Cong. March 3, 1875. That he filed upon the land in question 
on the Sth day of October, 1878, entered the land in controversy, 
as a homestead, under the provisions of section 15, Act Cong. 1875, 
which is as follows: 

"That any Indian born in the Unitefl States, who is the head of a f amily, 
or who has arrived at the âge of twenty-one years, and who has abandoned, 
or may hereafter abandon, his tribal relations, shall, on making satisfaçtory 
proof of such àfeandoument, under the rules to be prescrlbed by the Secretary 
of the Interldr,; be entitled to the beneflts of the act entitted 'An act to se» 
cure homesteads to actual settlers on the public domain,' approved May twen- 
tieth, eighteen hundred and sixty-two, and the acts amendatory thereof, ex- 
cept that the provision of the eighth section of the sald act shall not be held 
to apply to entrles niade under this act: Provided, however, that the title to 
lands aeqiiired by any Indian by virtue hereof shall not be subject to aliéna- 
tion or incumbrançe, either by voluntary conveyance or the judgment, decree, 
or order of any court, and shall be and remain inaliénable for a period of 
five years from the date of thé patent issued therefor: Provided, that any 
such Indian shall be entitled to hls distributlve share of ail annuities, tribal 
funds, lands, and other property, the same as though he, had maintained hls 
tribal relations ; and any transfer, aliénation, or Incumbrançe of any Interest 
he may hold or clalm by reason of hls former tribal relations shall be void." 

That said Taylor made his final proof of settlement and résidence 
on said land as required by the homestead laws of the United States, 
from which itappeared that he actually took up his résidence thereon 
June 10, 1879, and resided there continuously until the date of his 
final proof, to wit, December 11, 1884. That the homestead papers 
show that said Taylor was a Santee Sioux Indian, and on the date 
of said final proof the receiver's final reçeipt was issued to Taylor 
showing the payment of the final fee by him and on the same date 
his final homestead certificate was also issued, which shows the same 
to be an Indian homestead entry. Thereafter, on the 6th day of 
June, 1890, a patent was issued to said Taylor by the officers of the 
United States, similar in f orm to other homestead patents, except that 
there is inserted a conditional clause as follows : 

"This patent is Issued upon the express condition that the title hereby çon- 
veyed shall not be subject to aliénation or incumbrançe either by voluntary 
conveyance or by judgment, decree or order of any court, or subject to taxa- 
tion of any charaeter, but shall remain inaliénable and not subject to taxa- 
tion for the period of twenty years from the date hereof, as provided by act 
of Congress approved June elghteenth, eighteen hundred and eighty-one." 

In the meantime the Act of July 4, 1884, was passed, which pro- 
vides as follows : 

"That such Indians as may now be located on public lands, or as may, 
under the direction of the Secretary of the Interlor, or otherwise, hereafter, 
so locate, may avall themselves of the provisions of the homestead laws as 
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fully and to the same extent as may now be done by citizens of tte United 
States ; and to aid such Indians in maliing sélections of homesteads and the 
necessary proofs at the proper land offices, one thousand dollars, or so much 
thereof as may be necessary, is hereby appropriated ; but no fées or commis- 
sions shall be charged on account of said entrles or proofs. AU patents theref or 
shall be of the légal effect, and déclare that the United States does and will hold 
the land thus entered for the period of twenty-flve years, in trust for the sole 
use and beneflt of the Indian by whom such entry shall hâve been made, or. 
In case of his decease, of his wldow and heirs according to the laws of the 
State or terrltory where such land is located, and that at the expiration of 
said period the United States will convey the same by patent to said Indian, 
or his widow and heirs as aforesald, in fee, dlscharged of said trust and free 
of ail charge or Incumbrance whatsoever." 

The agreed statement o£ facts further shows that the Président of 
the United States on the lOth day of June, A. D. 1909, caused to be is- 
sued and delivered to the said Indian, Taylor, a patent for said land in 
form usual in the case of homestead patents, containing the following 
clause : 

"Know ye, tbat the United States of America, in considération of the prem- 
Ises, and in accordance with the provisions of said Act of Congress of July 4, 
1884, hereby déclare that it does and will hold the land above described (same 
being the land in controversy herein) for the period of twenty-flve years, in 
trust, for the sole use and benefit of the said Henry Taylor, or, in case of 
his decease, of his widow and heirs, according to the laws of the state where 
such land is located, and at the expiration of said period the United States 
will convey the same by patent to the said Henry ïaylor, or his widow and 
heirs, as aforesald, in fee, dlscharged of said trust and free of ail charge or 
Incumbrance whatsoever ; subject to any vested and acerued water rights for 
mining, agrieultural, manufaeturing or otlier purpose, and rights to ditches 
and réservoirs used in connection with such water rights, as may be recog- 
nized and acknowledged by the local eustoms, laws and décisions of the courts. 
and also subject to the rlght of the proprietor of a vein or Iode to extract 
and remove his ore therefrom, should the same be found to penetrate or in- 
tersect the premises hereby granted as provided by law. This patent is is- 
sued In lieu of one containing the twenty-year trust clause, dated June 6, 
1890, whieh has been canceled." 

As above stated, there is no contention upon the facts in the case, 
and the défendant shows, as appears from the agreed statement of 
facts, that the said Henry Taylor on the 8th day of August, 1908, 
entered into a contract with the défendant, J. E. Peart, for the sale 
of said premises, and that thereafter this contract was duly assigned 
to the défendant William W. Fletcher; that Taylor refused to make 
conveyance in pursuance of said contract, and on the 21st day of 
November, 1908, said Fletcher instituted a suit against Taylor and 
wife in the United States Circuit Court for the district of South 
Dakota to compel the spécifie performance of said contract ; that said 
court entered a decree for the spécifie performance of said contract, 
and a commissioner was appointée! and conveyance made. 

It is admitted that Peart and his assignée fully complied with ail 
the terms and conditions of the contract referred to, and was entitled 
to said decree if Taylor's title was such that he could make légal 
conveyance of the land. 

Reduced to its final analysis, the question résolves itself into a dé- 
termination of the rights of the parties hereto, under a proper 
construction of the laws of the United States above quoted, to wit. 
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the Act of Congress of March 3, 1875, providing a 5-year prohibi- 
tion of aliénation, and the Act of July 4, 1884, providing a 25-year 
prohibition of aliénation, under which the final patent was issued 
to Taylor in 1909. 

(a) It is unnecessary to anything more than state the proposition 
that the Act of 1881, the provisions of which were followed in the 
issuance of the original patent to Taylor, had no application whatever 
to his rights, and was voidl 

[4] (b) The défendant contends that Taylor, having perfected his 
five years' résidence upon his homestead, was under the homestead 
laws entitled to his patent on the lOth day of June, 1884 ; that the law 
of 1884 was not passed until July 4, 1884, and therefore that his 
patent, although his proof was not made until December 11, 1884, 
should hâve issued under the provisions of the law of 1875, with a 
five-year limitation of aliénation, first, because his right to make 
final proof had accrued before the passage of the law of 1884, and, 
second, because the law of 1884 has no application to Indians of the 
kind or class named in the law of 1875 — in other words, that the 
law of 1875 applies to the persons specifically narned in the first para- 
graph of section 15, "an Indian born in the United States, who is 
the head of a family, is twenty-one years of âge, who has abandoned 
or may hereafter abandon his tribal relations," etc., and that the 
Act of 1884 applies to "such Indians as may now be located on pub- 
lic lands, or as may under the direction of the Secretary of the In- 
terior, or otherwise, hereafter so locate," the same being an entirely 
other and différent class of Indians, not having the qualifications pre- 
scribed by said section 15 of the law of 1875. 

Défendant contends that thèse two statutes should stand and be 
given the construction above indicated, and that the latter law is not, 
and should not be construed as, amending the former. With this con- 
tention I cannot agrée. Thèse two statutes must be construed to- 
gether, and the language therein employed must be given its ordinary 
meaning, in the Hght of the then existing conditions prompting the 
législation. It is my judgment that the law of July 4, 1884, amended 
section 15 of the law of March 3, 1875, extending the period of 
limitation of aliénation from 5 years to 25 years. U. S. v. Saunders 
(C. C.) 96 Fed. 268; Frazee v. Spokane County, 29 Wash. 278, 69 
Pac. 779; Frazee v. Piper, 51 Wash. 278, 98 Pac. 760. The first 
provision of the law of 1884 is "that such Indians as may now be 
located on public lands. * * * " yî^^^t Cong. March 3, 1875, was 
the only statute in existence at that time giving an Indian the right to 
locate on public lands. In other words, at the time of the enactment 
of the law of 1884, ail Indians then located on public lands were so 
located under and by virtue of the provisions of the Act of March 
3, 1875. Of necessity, therefore, the lawmaking body must hâve had 
in mind those Indians that had taken advantage of the Act of 1875 
when in the very beginning of this statute they refer to "such Indians 
as may now be located on public lands." It has been insisted that 
public lands upon which Indians had located were in fact no longer 
"public lands" ; that the location of an Indian upon public lands, 
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iinder the Act of 1875, segregated it from the public domain, and 
tlierefore this land that had been located upon by this Indian prior to 
tlae passage of the law of 1884 had been segregated, and was not at 
the time of the passage of that act "pubhc lands." 

This suggestion appealed to me as a légal, technical construction 
of the words "public lands." I am convinced, however, that, taking 
this statute, vievving its purpose and remembering the policy of the 
government toward thèse Indian people, that it referred to ail of 
those who had settled upon the public lands of the United States 
under the provisions of the only law that up to that time had given 
them any right to settle thereon, to wit, the statute of March 3, 1875. 
This act of 1884 related to two classes of Indians — to "such Indians 
as may novv be located on public lands or as may, under the direction 
of the Secretary of the Interior or otherwise, hereafter so locate," 
In my opinion Henry Taylor was within the first class. He had then 
located on public lands under the act of March 3, 1875, the only stat- 
ute that permitted an Indian to locate upon public lands, and the pur- 
pose and effect of the Act of July 4, 1884, was to amend the lawof 
March 3, 1875, as to both classes of Indians — that is, both as to 
those who were then located on public lands and to those who might 
thereafter so locate — extending the period of aliénation of five years, 
and declaring "ail patents therefor shall be of the légal effect and! 
déclare that the United States does and will hold the land thus en- 
tered, for the period of twenty-five years," etc. 

Undier the facts as they are disclosed in this record, it is my judg- 
ment that Taylor had not fully complied with ail the requirements 
essential to the perfecting of this title. He had not made his final 
proof in accordance with the laws, rules, and régulations made 
pursuant to statute, and had not received his receipt and final cer- 
tificate. At the time of the passage of the act of July 4, 1884, he 
was a résident upon this public land of the United States, having filed 
under the provisions of the Act of 1875, was within the class of In- 
dians referred to in the Act of 1884, and by the plain provisions of 
that act was protected in the use and occupancy of the land, without 
the power of alienating it for 25 years, pursuant to the plan that was 
being developed by the government of the United States for the 
protection of thèse dépendent people. 

[5] Something has been said of a vested right in this Indian. Un- 
til final patent is actually issued, it is very clear that it is for the 
government to say when this guardianship shall cease, and the time 
may be extended or further limitations made at the will of Congress. 
It is for Congress to say. National législation has tended more and 
more towards the éducation and civilization of the Indians. But the 
question whether any Indian has become so far advanced in civiliza- 
tion that they should be let out of the state of tutelage and admitted 
to the privilèges and responsibilities of citizenship is a question to be 
decidled by the nation whose wards they are, and whose citizens they 
seek to become. Taking the décisions of the courts of the United 
States altogether, it may be taken as the settled doctrine that Con- 
gress, in pursuance of the long established policy of the government, 
has a right to détermine for itself when the guardianship which has 
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been maintained over the Indian shall cease. It is for that body, and 
not the courts, to détermine when the tnie interests of the Indian 
require his release from such condition of tutelage. Tiger v. Western 
Investment Co., 221 U. S. 286, 31 Sup. Ct. 578, 55 L. Ed. 738. 
While not necessarily controlling upon this court, it is évident upon 
the face of this record that the officers of the United States whose 
duty it was to administer thèse laws of the United States by the 
issuance of the patent of June 10, 1909, admitted the error in the 
provisions of the patent issued to Taylor June 6, 1890, and by the 
issuance of the last patent construed the Act of 1884 as an amendment 
to the Act of 1875 aiïecting the rights and interests of this Indian, 
Henry Taylor, and that, undbr the facts and circumstances presented 
to them and presented hère now, it vs'as and is the duty of the United 
States tb hold the title to the premises in question for this Indian, 
Taylor, and his heirs, under the provisions of the law of 1884, for 
25 years from the date of the issuance of said patent. 

[8] A settled construction by a department of the United States 
of the laws of the United States will not be overturned by the courts 
unless such construction is clearly wrong. United States v. Healey, 
160 U. S. 136, 16 Sup. Ct. 247, 40 L. Ed. 369; Hewitt v. SchuUz, 
180 U. S. 139, 21 Sup. Ct. 309, 45 L. Ed. 463 ; United States v. 
Finnell, 185 U. S. 236, 22 Sup. Ct. 633, 46 L. Ed. 890. While it is 
true that the décisions of the Land Department on matters of law are 
not binding upon this court in any sensé, yet, on questions similar 
to the one involved in this case, they are entitled to great respect at 
the hands of any court. The construction given to a statute by those 
charged with the duty of executing it is always entitled to the most 
respectful considération, and ought not to be overruled without 
cogent reasons. United States v. Moore, 95 U. S. 760, 24 L. Ed. 
588. Having thèse suggestions in view, it is my judgment that the 
correct rule of interprétation is that thèse two statutes of 1875 and 
1884 relate to the same thing, and they must both be taken into 
considération in considering the rights of thèse parties. It is an 
established rule of law that ail acts in pari materia are to be taken 
together as if they were one law. U. S. v. Freeman, 3 How. 556, 
11 U. Ed. 724. 

Remembering, in construing thèse statutes, that the Congress of 
the United States has, from the early history of the government, 
undertaken to deal with the Indians as dépendent people and to legis- 
late concerning their property with a view to their protection as such, 
it seems to me clear that the Act of 1884 was a récognition that the 
5-year aliénation period was not sufficient to protect the Indians in 
their dépendent condition, and the Act of 1884 was an expressed in- 
tention upon the part of Congress, in whom the power was vested, 
to extend that period to ail Indians who theretofore had located, or 
who might thereafter locate on public lands, under the provisions 
of the homestead laws of the United States, to the term of 25 years. 
It must be remembered, too, that this Indian, Henry Taylor, is not 
hère complaining of this guardianship of his property, but is content, 
and desirous of claiming under the patent issued to him under the 
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provisions of the law of 1884, and the government of the United 
States is hère alleging that he made final proof of his right to the 
premises in question under the law of 1884, which extended to him 
the benefits of the 25-year period of limitation upon aliénation. 

[7] It follows that the contract of sale under which défendants 
claim was executed by the Indian, Henry Taylor, and wife, without 
authority of law, and his grantee, Peart, and those claiming under him 
hâve and can daim no right, title, or interest in or to saidi premises, 
and that the contract of record, together with assignments and other 
conveyances, are void, and should be canceled. 

[8] From the foregoing it also appears that the lands in question 
should not hâve been taxed upon the dates named in the agreed state- 
ment of facts by the officers of Moody county, in the state of South Da- 
kota. This cannot be done so long as the government of the United 
States has an interest, either légal or équitable, or is charged with the 
performance of some obligation or duty respecting the same. The gov- 
ernment has not yet relinquished its full title to the lands described 
in the complaint herein, and they are therefore not taxable. Frazee 
V. Spokane County, 29 Wash. 278, 69 Pac. 779; U. S. v. Rickert 
(C. C.) 106 Fed. 1, with citations. The judgment of this court against 
the said Indian, Taylor, with référence to the premises in question, 
was entered in a proceeding to which this plaintiff was not made a 
party; and the same, and the deed made pursuant thereto, are of no 
effect as against this plaintiff, and should be canceled. It also fol- 
lows that the judgment of Ballard & Son named in the pétition ia 
not a lien on said premises. 

The tax liens and tax deeds and évidences of title founded upon the 
taxation proceeéings referred to in the complaint herein are void, 
and judgment should be entered canceling the same. 

It follows that findings of fact, conclusions of law, and judgment 
should be entered for the plaintiff upon ail of the issues; andi it is 
so ordered. 
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Plstrlct Court, E. D. Wisconsin. April 2 and 19, 1912.) 

1. CoRroRATioNs (§ 474*) — PLBOftss — Effect or Transactions. 

Where bonds of a corporation now Insolvent were pledged to a bank, 
and though agreement was made that part of the bonds should be ex- 
changed at par for notes held by the bank, the corporation paying a dif- 
férence by cheek, the check was not cashed and the notes were not re- 
turnéd, and the bank is uncertain whether such part of the bonds are 
held as collatéral or in absolute ownership, ail the bonds must be re- 
garded as pledged, on blU to wlnd up the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. | 1854; Dec. 
Dig. § 474.*] 

2. CoEPOKATioNS (§ 469*) — Bonds— VALiDrTT—"MoNïrr, Labor, ob Propebtt." 

Issuance of bonds by a corporation for antécédent debts not released Is 
not issuance for "money, labor, or property," etc., within St. Wis. 1898,^ 
1753, which prohibits issuance for other purposes. "^ 

[Ed. Note.— For other cases, see Corporations, Cent Dig. § 1832 ; Dec-. 
Dlg. i 469.*] 



Tor other cases see same topic & î NXJMEER in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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3.' CoBp-oiîATiONS (§ 469*)— Validitt of Bonds— Stattjtbs—Repeai,, 

The Wiscousin Negotlable Instruments Law (Laws 1899, c. 356) does 
, not repeal or amend St Wis. 1S98, § 1753, which limits the purposes for 
vihiCh cprporate bonds may be issued. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. 5 1832: Dec 
Dig. § 469.*] 

4. COEPORATIONS (§ 5e8*)—lNSOLVENCT— DISTRIBUTION. 

The maxim, "equàlity is equity," is generally applicable on distribu- 
tion of an iiisolveut corporation's assets. 

lEd, ^Tote.— For other cases, see Corporations, Cent. Dig. S§ 2288. 2289 : 
Dec. Dig. § 568.*] 

6, Corporations (§ 544*) — lîJSoi^yENCY— Equitable Liens. 

A mortgage given by a corporation novv insoh'eiit, under which bonds 

,were issued for antécédent debts in violation of St. Wis. 1898, § 1753, 

' cannot stand as an équitable lien in favor of holders of the invalid bonds 

who took them in considération of a definite extension ôf time on notes 

or, acçounts held by them. 

[Ed.i Note.— For other cases, see Corporations, Cent. Dig. §§ 2162-2169; 
Dec. Dig. § 544. *j 

_ In Equity. Bill by William H. Nichols against the Waukesha Can- 
ning Company, with cross-bill by First Savings & Trust Company, 
and answers thereto. Cross-bill dismissed. 

Bloodgood, Kemper & Blobdgood and Miller, Mack & Fairchild, for 
First Nat. Bank of Milwaukee, First Savings & Trust Co., and oth- 
ers. 

Merton, Newbury & Jacobson, for receivers and others. 

Markham & Markham, for M. G. Madson Seed Co. 

F. A. Geiger, for , Hogg & Lytle. 

T. W. Haight, for W. H. Grenell. 

ïîundy & Wilcox, for First National Bank of Rice Lakeiand others. 

Kading & Kading, for Lowell Canning Co. 

Tullar & Lockney, for Joseph J.|Klock. 

Jas. H. Dyer, for John L,. Hamilton, surviving trustée, and others. 

SANBORN, District Judge. This suit is a stockholders' bill 
brought for the winding up of défendant, the marshaling of its as- 
sets, and proper distribution among its creditors, on the ground of 
its insolvency and inability to further carry on its business. Re- 
ceivers were appointed and, hâve been in possession since May 18, 
1910. 

The questions now presented are raised by a cross-bill filed|by the 
First Savings & Trust Company and the answers thereto. The cross- 
bill prays for the foreclosure of a trust deed made by défendant 
February 15, 1910, to secure its issue of bonds for $150,000, of which 
$123,500 are now outstanding. The answers of the défendant and 
the receivers allège that the bonds were issued and delivered without 
considération, and in violation of section 1753 of the Wisconsin Stat- 
utes, reading as f ollows : 

"No corporation shall issue any stock or certlficate of stock except in con- 
sidération of money or labor or property, estlmated at its true money value, 
aetually received by It equal to the par value thereof, nor any bonds or other 
évidence of indebtedness except for money, labor, or property estlmated at 

•For other cases see same topic & § ntjmeur in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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its true value, aotuallv recelved by it equal to seventy-five per cent, of the 
par value thereof ; and ail stocks and bonds issued contrary to tlie provi- 
sions of tbis section aud ail fietitious increase of tbe capital stock of any 
corporation shall be void." 

About three months before the exécution of the trust deed, meet- 
ings of ail the creditors and the principal stockholders of the Wauke- 
sha Canning Company were held at Chicago, at which time the finan- 
cial situation of the company was discussed and considered; at which 
meeting WiUiam Moore, W. H. Nichols, and Temple were appointed 
a committee to represent the creditors. William _ H. Nichols was 
madcthe spokesman of the committee, was to act in the matter un- 
der the direction of the committee and the directors of the Waukesha 
Canning Company, in providing ways and means to finance the op- 
érations of the company for the coming season. Pursuant to the un- 
derstanding reached at thèse meetings, Merton, Newbury & Jacobson, 
counsel for the Waukesha Canning Company, were directed to take 
the necessary légal steps to authorize the exécution of the rnortgage 
on the real property of the company, as security for a bond issue of 
$150,000; the bonds to be used for the purpose of retiring the in- 
debtedness, or to obtain extensions through collateralizing the bonds. 
Pending the disposition thereof, the American Appraisal Company was 
selected to appraise the property, and appraised the real property at 
substantially $400,000. Mr. Frank T. Stare, and Mr. C. S. Crary, 
who had been président and vice président respectively, and who had 
had the negotiations with the principal bankers to whom the com- 
pany was indebted, were active in thèse negotiations leading up to 
the final consummation of the bond issue. 

There was a preferred stock issue, and it was necessary to get the 
consent of three-fourths of the holders of the preferred stock. Such 
consent was obtained and provided that the bonds could be "either 
sold or used as collatéral security" by the proper officers of the com- 
pany under the direction and authority of the board of directors for 
the purpose of refunding the présent indebtedness of the company o.r 
to provide new funds with which to prépare for the coming season's 
business. Thereafter and at an annual meeting of ail the stockhold- 
ers a resolution was adopted in substance as follows : 

"Tliat it is necessary that a large portion of the présent Indebtedness of 
this company be refunded and secured, and in order to refund such indebted- 
ness and secure necessary extensions thereof, it is necessary that security 
therefor be given." 

Therefore a rnortgage was authorized in the sum of $150,000, "the 
terms, provisions and conditions, number and amount of such bonds, 
to be determined and fîxed by the board of directors * * * to 
be either Sold or used as collatéral security by the proper officers of 
the company, under the direction and authority of the board of di- 
rectors for the purpose of refunding présent indebtedness of the com- 
pany or to provide new funds with which to prépare for the coming 
season's business." 

Thèse proceedings were approved by the creditors' committee; pf 
which two members, Mr. Moore and Mr. Nichols, were directors. 
Mr. Crary had been largely instrumen,tal in obtaining the loans from 
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banks that were then outstanding, and the duty devolved upon him to 
conduct the negotiations with thèse banks. Ail of thèse banks were 
pressing the company for their money, were calling their loans, and 
refusing to renew them, and insisting upon payment or additional col- 
latéral security. With some of thèse banks, after it had been decided 
to issue the bonds, and pending the preliminaries necessary to ac- 
complish the issue, Mr. Crary had agreed to put up bonds as collatéral. 
Mr. Stare and Mr. Crary had consulted with Mr. Newbury, counsel 
of the Company, prior to the issuance of any of the bonds, and prior 
to the delivery of any by the trust company to Mr. Stare, they had 
been advised of the statute in référence to putting out bonds for less 
than 75 per cent, of their par value. Mr. Crary and Mr. Nichols had 
been negotiating with Mr. Ingram, of Eau Claire, to make a sale of 
some of the bonds, and had other negotiations along this same line, 
but they were not able to promptly consummate them. Mr. Crary 
reprèsented to the banks in personal interviews just what the situation 
was, and asked them to take the bonds at par, and in no instance at 
less than 75 per cent, of par, and he hoped to be able to take thèse 
down and pay up the loans ; that they were well worth par, and that 
bis understanding of the situation was that the parties to whom he 
gave the bonds would hâve to account for them at least at 75 per 
cent, of their par value; that they so understood the situation, al- 
though the parties with whom he negotiated, other than Mr. Bigelow 
of the First National Bank, were not familiar with the Wisconsin 
Statute; that his (Mr. Crary's) understanding was, and he thought 
the understanding of ail the parties that he dealt with was, that he 
wonld bave the right to take the bonds down at any time for the 
amount; ôf what was due them, but they could not dispose of them 
for less than 75 per cent, of par. 

Mr. Stare and Mr. Crary were président and vice président of the 
company, respectively, up to the 17th of March, 1910; and prior to 
that time, ând pursuant to Mr. Crary's understanding of the matter, 
liad delivered bonds to the Corn Exchange National Bank, the First 
National Bank, the State Bank of Hampshire, John L. Hamilton for 
the Citizens' State Bank, L,owell Canning Company, and Lewis E. 
Gary, of Chicago. At that date it was decided to put Mr. Nichols 
in çdntrol as président and manager. Mr. Stare and Mr. Crary 
wanted their acts in connection with the bonds put out formally rati- 
fied, and the situation was explained to Mr. Newbury and was ap- 
proved by the directors and by the creditors' committee, and there- 
upon, and on the 17th of March, a resolution was adopted by the 
board of directors, under the terms of which the action of the officers 
in giving the bonds to the banks and parties named "as collatéral se- 
curity covering certain indebtedness is hereby ratified and approved" ; 
and fiirther that Nichols, as président, was specially authorized and 
empowered "(a) to dispose of the bonds of the company heretofore 
authorized for the benefit of the Company and in such way and man- 
ner as he shall deem for the best interests of the company; (b) to 
Hqùidate, refund, renew or secure as the case may require or he shall 
deem for the best interests of the company, any or ail of the présent 
indebtedness of the company"; and that the specifying of the pow- 



NICHOLS V. WAUKESHA CANNING CO. 811 

ers "shall not be considered or construed as in any way liraiting the 
rights, power and authority of the said W. H. Nichols as président 
and gênerai manager, as conferred and given him under the first par- 
agraph." 

After the adoption of the resolution of March 17, 1910, and in or- 
der to carry out the agreement that Mr. Crary had entered into prior 
to that time, Mr. Crary obtained from Mr. Nichols and caused to 
be delivered bonds to the Streator National Bank of Streator, to one 
Hamilton on behalf of the National Bank of Pawnee, People's Trust 
& Savings Bank of Streator; and pursuant to the same understand- 
ing and authority, either through Mr. Crary, Mr. Stare, or Mr. Nich- 
ols, bonds were delivered to Hogg & Lytle, City National Bank of 
Duluth, Columbus Canning Company, Columbus, Wis., Lowell Can- 
ning Company, Normanna Savings Bank, First National Bank of Co- 
lumbus, Joseph J. Klock, Waukesha, W. H. Grennell, Saginaw, M. 
G. Madson Seed Company, Manitowoc, Wis., and also to D. M. Ferry 
& Company, Détroit (for vvhich in this instance claim was made;by 
D. M. Ferry Company that there was a présent considération), and tO' 
the American Appraisal Company, in which instance it is claimed that 
the bonds were taken in payment. 

[1] The First National Bank of Rica Lake filed a preferred claim 
for $11,313.98, on promissory notes of défendant. It is alleged on 
behalf of the bank that défendant was indebted to it March 23, 1910, 
in the sum of $11,300 for the same debt now claimed, and at the time 
défendant delivered to the bank $11,500 of the bonds as collatéral se- 
curity. On April 20, 1910, it is claimed that the bank proposed to the 
défendant to accept $5,500, par value, of the bonds in place of two 
notes constituting part of the debt, and amounting to $5,650, and that 
the proposition was accepted, the bonds charged by défendant to the 
bank, and the balance of $150 ofïered to be paid by defendant's check 
sent to the bank. The bank, however, did not cash the check, nor re- 
turn the notes. It is stated in the claim that the bank is uncertairt 
whether it holds thèse bonds as collatéral, or as owner, but that the bal- 
ance of the bonds are held as collatéral security. Under thèse circum- 
stances, ail the bonds held by the bank must be regarded as pledged, 
not sold. Clearly there was no novation, no exchange of securities, 
and thèse bonds are thus brought into the same class as ail the others. 
Mowry v. Farmers' L. & T. Co., 76 Fed. 38, 22 C. C. A. 52, 46 U, S. 
App. 164, per Jenkins, Circuit Judge. 

If the corporation, instead of issuing bonds secured by mortgage, 
had simply made a trust mortgage to secure such of its existing cred- 
itors as should accept the benefit of the mortgage and extend the time 
of payment, I hâve no doubt that the mortgage would hâve been a 
valid one. Power is expressly given to corporations by subdivision 7 
of section 1748, Wisconsin Statutes, to mortgage their property to se- 
cure debts, or to borrow money for corporate purposes. So the mort- 
gage in question is valid to the extent that any valid bonds were is- 
sued, if any there were, and if no bonds had been issued, but the 
transaction had taken the form of a mère mortgage security, as just 
suggested, such creditors as had accepted and extended maturity would 
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have been secured creditors. Section 1753 would hâve had no applica- 
tion, nor does any other statute prohibit the giving of such a security. 
[2] The only real questions presented are whether the issuing of 
negotiable bonds for antécédent debts is the putting ont the bonds "for 
money, labor or property estimated at its true money value, actually 
received" by the corporation ; and if not, and the bonds therefore be 
held void, whether the bondholders should equitably be secured pro 
rata under the mortgage by reason of their diligence in pressing their 
claims and extending the time of payment of their respective debts. 
Literally considered thèse bonds are not within the statute, because 
they were not issued for money, nor for property estimated at its 
true money value. Existing debts are not money, and to say that they 
are property capable of estimation at its true money value does con- 
sidérable violence to the words used. No property, claim, or debt was 
released or given up. Had the bonds been issued at the time oi the 
respective loans, but for some reason the money not then paid over, 
subséquent payment of it might fairly be said to bring the case within 
the statute. The bonds would then be issued for money, as in the 
Kenosha Case they were issued for property. Haynes v. Kenosha 
Electric Co., 139 Wis. 227, 119 N. W. 568, 121 N. W. 124. Again, 
if the notes or claims had been given up and canceled, and the bonds 
taken outright at not more than four to three, another question would 
be presented. This might be held the purchase of property at not 
less than three-foûrths of its true value. No such novation, however, 
occurred. The intent and purpose of the statute will be presently con- 
sidered; but from the language alone it is clear to a démonstration 
that the issue of bonds for a pre-existing debt not surrendered is not 
covered. Pre-existing debts are neither money nor property capable 
of being valued unless actually given up. It is true that refunding 
bonds, substituted for existing valid bonds, are not within the stat- 
ute. Mowry v. Farmers' Loan & T. Co., supra. This is because 
they add nothing to the prior bonded debt. They merely take the place 
of: valid bonds already out. 

In none of the transactions by which the bonds were pledged for 
the pre-existing debts was there anything paid on account of, or in- 
duced by, the delivery of the bonds. It was said by Judge Ross, of 
a constitiitional provision of California similar to the Wisconsin 
Statute, in the case of Farmers' Loan & T, Co. v. San Diego St. Car 
Co. (C. C.) 45 Fed. 518, 528, that: 

"The money paid, labor done, or propei-ty actually received inust be paid, 
pej-formed, or received, as the case may be, on account of the issuance of 
thé bonds; and any bonds issued contrary to this provision are o£ course 
illegally issued. The provision does not niean, and cannot be held to mean, 
that such bonds may be issued as collatéral security l'or any sort of pre- 
e3^isting indebtedness." 

It is entirely clear, I think, that if section 1753 means what it says, 
the bonds so pledged are void. 

When the reason and purpose of the provision are considered, there 
is nothing to detract from the clear meaning of the language used, 
as just construed. In Pfister v. E. R. & L. Co., 83 Wis. 86, 53 N. W. 
27, bonds for $250,000 were issued as security for a cash loan of 
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$125,000. Chief Justice Lyon, delivering the opinion of the court, 
said: 

"The objeet of the statute is to protect stockholders and bona fide creditors 
from the improvident issvie of its bonds by the corporation, which misht, and 
if allowed probably vvould, resuit In the wrecking of the c-orporation. Hence 
the statute requires that no corporate bonds shall be issued unless the Com- 
pany shall actually receive therefor 75 per cent, of their par value. When 
a corporation puts its bonds beyond its control by hypothecatins them as 
security for loans, or for any other purpose, or in any other manner, it 
issues theni, within the meaning and intention of the statute. If it so hy- 
pothecates them without stipulating that they shall be accounted for at not 
less than 75 cents on the dollar of their par value, it violâtes the statute, 
and the bonds thus issued are void. Any other construction would render 
the statute a dead letter, thus defeating ail the wise and salutary purposes 
it was intended to aceomplish. Had the company sold Pflster the 250 bonds 
for $125,000, it would bave heen a safer transaction for stockholders and 
bona flde creditors of the corporation, for in that case nothliig would hâve 
remained due to Pflster. But now, if this transaction is upheld, Pfister may 
sell his remaining bonds for 25 cents on the dollar of their face value, or 
less, and thus leave due him a large debt from the company, while the Com- 
pany would remain liable for the fuU face value of the bonds. No construc- 
tion of the statute which would permit such évasion of its provisions can be 
tolerated." 

The same rule was adopted by the Circuit Court of this district in 
National Foundry & Pipe Works v. Oconto Water Co. (C. C.) 52 
Fed. 36, approved by the Circuit Court of Appeals of this circuit in 
the Mowry Case, already cited. In Hinckley v. Pfister, 83 Wis. 64, 53 
N. W. 21, it was held that neither the corporation nor stockholders 
could maintain a suit in equity for the surrender or cancellation of the 
bonds mentioned in the other Pfister Case cited, without ofïering to 
repay the $125,000 and interest. The same rule was applied by the 
Circuit Court of Appeals of this circuit in Andrews v. National Foun- 
dry, 76 Fed. 38, 22 C. C. A. 52. 

The true intent and purpose of the statute were to prevent the créa- 
tion of corporate securities not representing actual value, and also 
to prevent the sacrifice of such value by summary sale of the bonds. 
Such sales of fairly good securities, which may hâve been pledged at 
the lawful rate of four to three, often resuit most disastrously to the 
debtor. The bonds, put out at three-fourths their value, at forced 
sale bring 5 to 25 per cent, of their face. This is applied to the debt, 
and the balance still stands against the debtor, plus the par value of 
the bonds sold. The sale may thus nearly double the total indebtedness. 
It is said in argument that the language of the Wisconsin court in 
the Pfister Case, as to the necessity of an argument that pledged bonds 
shall be accounted for on the basis of at least three-fourths par, is 
a dictum, -not necessary to the actual décision. Possibly this is true, 
but its wisdom cannot be gainsaid. If bonds can be pledged at 75 
and then sold at 5, the restriction imposed by the statute is of no force. 

While the aggregate indebtedness of the canning company was not 
increased by the pledges of thèse bonds, and the transactions do not 
corne within the main purpose of the statute — injury to stockholders 
and the public— yet the language of the statute seems so clear as not 
to be overcome by any argument that a thing within the language of 
a statute is not within the statute unless covered by its spirit and pur- 
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pose, as held in Smythe v. Fiske, 23 Wall. 380, 23 L. Ed. 47. The 
language is peremptory, and clearly prohibits the pledge of corporate 
bonds for antécédent debts. Even if there had been an express agrée- 
ment with every pledgee to account for the bonds at three-fourths 
their par value, they would still be invalid, because issued for a pro- 
hibited purpose. 

A single question remains, one not mentioned on the argument, nor 
in the written briefs. That is whether, assuming the bonds invalid, 
their holders may be regarded as équitable assignées of the mortgage, 
in proportion to the par value of the bonds held by each. I am in- 
clined to think that the mortgage is valid, because not issued entirely 
for a purpose prohibited by the statute. It was made to enable the 
officers to sell the bonds for money, pledge them for money, and to 
refund the debts. Ail thèse are lawful purposes. The board of di- 
rectors ratified their use as collatéral security to existing claims. The 
stockholders hâve no interest, because the corporation is hopelessly 
insolvent. Creditors only are concerned. Were the bonds valid, 
the creditors who hold them would be holders in due course, for value. 
They were diligent in pressing their claims, and the time of maturity 
was extended. Préférences actually existing at the time an insolvent 
estate is taken into court for distribution are always recognized by 
courts of equity, except under the bankrupt law. But préférences 
through légal proceedings after that time will not be permitted. By 
the state insolvent law (section 1693a) a préférence made more than 60 
days prior to a voluntary assignment is valid, as well as one made 
within the 60 days unless the creditor had reasonable cause to believe 
the debtor insolvent. None of thèse creditors had any cause for such 
belle f. 

The question therefore is : Would it be équitable to give thèse bond- 
holders security in another form, as mortgagees rather than as bond- 
holders secured by the mortgage ? This question should not be decided 
without an opportunity to ail parties to submit such written argument 
as they may think proper. They may file such arguments within two 
weeks, upon the question suggested, including that of the validity of 
the mortgage considered as a security for the bondholders' claims. 

[3] The Wisconsin Negotiable Instruments Law (Laws 1899, c. 
356), covering ail sorts of negotiable paper, and being gênerai in its 
scope, does not repeal or amend the spécial provision as to corporate 
bonds found in section 1753. There is also a strong presumption 
against repeal by implication. State ex rel. v. M. E. R. & L. Co., 
144 Wis. 386, 129 N. W. 623, 140 Am. St. Rep. 1025. 

[4, 5] When the foregoing opinion was written, it was thought 
that the mortgage might stand as an équitable lien in favor of such 
of the holders of the invalid bonds as had taken them in considéra- 
tion of a definite extension of the time of maturity of the notes or 
accounts held by them, upon the ground that thèse creditors had been 
vigilant in attempting to secure their claims, had exercised f orbear- 
ance which gave the corporation ample time to attempt to sell or 
pledge the bonds for money, and had enabled it to start the business 
for the season of 1910 which was prosecuted by the receivers. The 
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whole transaction being absolutely free from fraud, no discrimina- 
tion between creditors appearing, the extensions of the time of ma- 
turity having been bénéficiai to the corporation and perhaps injurions 
to the bondholders, the latter might be regarded as équitable assignées 
of the mortgage in proportion to the bonds held by them. For this 
reason further argument was requested. 

Further study and reflection, however, bave convinced me that éq- 
uitable rules do not justify the court in regarding the mortgage as a 
security in favor of those of the bondholders who made such exten- 
sions. The gênerai rule of distribution dépends on the maxim that 
"equality is equity." As a gênerai rule this maxim governs ail insol- 
vent estâtes. Ail creditors are to be regarded as having equal claims 
unless some can show either a légal priority or a better equity. The 
chief difficulty, I think, in treating the mortgage as security for the 
bondholders, is that to do this would relieve against a mistake of law, 
pure and simple. In pledging thèse bonds both parties acted with the 
fullest knowledge of ail the facts. The corporate officers put out the 
bonds knowing the terms of the statute, and the pledgees accepted 
them with like knowledge. The mistake made was in the mutual sup- 
position that bonds pledged for antécédent debts would be valid. 
There was a misconception of the eiïect of the statute, and this was 
ail ; simply and wholly a mistake of law. It is f ully settled, I think, 
in the décisions of the Suprême Court of the United States, that a 
mistake like this cannot be relieved. While a mistake of law in the 
making of a contract créâtes a basis for the interférence of a court 
of equity in very exceptional cases, there seems to be nothing in the 
facts of this case to take it out of the gênerai rule. 

The leading case is Hunt v. Rousmaniere, 8 Wheat. 174, 5 L. Ed. 
589. Rousmaniere owned an interest in two ships at sea, and Hunt 
loaned him $2,150, taking as collatéral security two notes and two 
powers of attorney each authorizing Hunt to sell the ships to him- 
self or any other person, and in the event of loss to coUect the Insur- 
ance money. It appears that the shipowner wished to fuUy secure 
Hunt for the loan, and was willing to give him a bill of sale or mort- 
gage for that purpose. Hunt, however, wished to avoid the incon- 
venience of a formai transfer of the vessels, and the parties were 
advised by a solicitor to take the powers of attorney, which would do 
as well. Within a few months after the loan was made, Rousmaniere 
died, leaving an insolvent estate. Hunt filed his claim, and upon the 
arrivai of the vessels took possession and attempted to sell them. The 
sale being forbidden, he filed a bill to compel défendants to join in 
a sale. 

When the case first came to the Suprême Court it was held that the 
powers of attorney were naked powers, revoked by death. 8 Wheat. 
174, 5 L. Ed. 589. But the case was remanded upon the point whether 
the invalid powers might be held good as équitable liens, so as to give 
Hunt priority over the gênerai creditors of the estate. The case was 
heard at the circuit by Judge Story, as Circuit Justice, reported in 3 
Mason, 294, Fed. Cas. No. 6,897. "The real question now is," said 
he, quoting the language of Chief Justice Marshall in the same case 
when before the Suprême Court, "whether a court of equity ought 
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'to direct a new security of a différent character to be given, or direct 
that to be donc which the parties supposed would haye been effected 
by the instrument agreed on betweën them.' " 3 Mason, 304, Fed. 
Cas. No. 6,897. Justice Story held that the mistake of law could not 
be reheved against, and the case went to the Suprême Court on ap- 
peal, where the decree below was affirmed. It was held on appeal that 
the powers of attorney rendered void by the maker's death were taken 
by mistake as to their légal effect, and not by any mistake of fact, 
and that it would be unprecedented for a court of equity to decree 
another security to be given, différent from that which had been 
agreed upon, or to treat the case as if such other security had, in fact, 
been agreed upon and executed. In the opinion it was said: 

"If tbe court would not interfère in sucli a case, generally, niuch less would 
it do se in favor of one creditor, against the gênerai creditors of an insolvent 
estate, whose equity is at least equal to that of the party seeking to ob- 
taln a préférence, and who, in point of law, stand upon the same grouud 
with himself." 

The Hunt Case has been universally followed in the fédéral as well 
as the state courts, and only slightly limited, if at ail, by the Suprême 
Court. Snell V. Insurance Co., 98 U. S. 85, 25 L. Ed. 52. Utermehle 
V. Norment, 197 U. S. 40, 25 Sup. Ct. 291, 49 U Ed. 655, 3 Ann. Cas. 
520; Griswold v. Hazard, 141 U. S. 260, 11 Sup. Ct. 972, 999, 35 E. 
Ed. 678. In the last case a bond to release défendant on a writ of ne 
exeat was given by Griswold, as surety, which, instead of stipulating 
for def endant's appearance, provided that he should abide and per- 
form the orders and decrees of the court. Judgment being entered 
against défendant for a large sum, Griswold brought suit to cancel 
or reform the bond. The Suprême Court decided as a fact that ail 
the parties intended the bond merely to secure the appearance of the 
principal, and that the case was one of a mutual mistake, clearly estab- 
lished, as to the légal efïect of the instrument, a mistake as to the légal 
import of the terms employed to give effect to the mutual agreement. 
Griswold understood the word "perform" as implying performance 
in the sensé of the principal's becoming amenable to the process of the 
court. It was further held that the concealment of the effect of the 
agreement from Griswold, who was not learned in the law, and a 
stranger to the principal, was, under the circumstances, a wrong to 
him. The court approved the rule laid down in Snell v. Insurance 
Co., supra, that: 

"'A mère mistake of law, stripped of ail other circumstances, constitutes 
no ground for the reformation of written contracts,' yet 'the rule that an 
admitted or clearly establlshed mlsapprehension of the law does create a 
basls for the interférence of courts oi equity, restlng on discrétion and to 
he exércised only in the most unquestionable and flagrant cases, is eertainly 
more in consonance with the best-considered and best-reasoned cases upon this 
point, both Bnglish and American.' " 

Kleinmann v. Geiselmann, 114 Mo. 437, 21 S. W. 796, 35 Am. St. 
Rep. 761, is a case quite similar in its gênerai features to the one un- 
der considération. A mortgage was made to take up an earlier one. 
The mortgaged property was the subject of a devise by will, and the 
new mortgage was made by the widow instead of the devisees, through 
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a mistake of law in construing the will. The money advanced by 
the mortgagee was used to pay the earlier mortgage, and upon the 
later one being held void the person who advanced the money sought 
to be subrogated to the security of the first mortgage. It was held 
that equity could net reheve him, there being no circumstances of un- 
fairness, fraud, or mistal<e of fact, simply a pure misapprehension of 
law. To the same effect is Capen v. Garrison, 193 Mo. 335, 92 S. W. 
368. 

Ail the cases cited were much stronger in their équitable circum- 
stances than this one. Money was actually paid in ail of them, which 
ought to justly hâve been repaid, except the Griswold Case. Hère 
no money was paid, but extensions of time were given on the pledge 
of bonds made under a complète mistake of law. No circumstances 
of unfairness or misrepresentation, nor the slightest mistake of fact, 
anywhere appear from the évidence. According to established équita- 
ble principles, as I think, the mortgage cannot be regarded as an éq- 
uitable security for the debts extended, and the cross-bill should there- 
fore be dismissed. 



In re MUNRO. 
(District Court, N. D. New York. Aprll 19, 1012.) 

1. FOBCIBLE ENIEY AND DeTAINBB (§ 5*) "FOKCIBLE DETAINER" — NATUEE OF. 

A "forcible detainer" implies tlie use of force or threats of violence by 
words or conduct inspiring fear of bodily harm or terror to some degree, 
and to make out a forcible detainer the guilty person must be wrong- 
fully ou the premises or wrongfuUy in teniporary possession thereof. 

[Ed. Note. — For other cases, see Forcible Entry and Detainer, Cent. Dig. 
§§ 23-28 ; Dec. Dlg. § 5.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2872, 2873.] 

2. Bankruptcy (§ 424*) — Debts Not Affected by Dischaege— "Willful" 

—"Malice." 

Where a lessee assigned his lease to his wife with the consent of the 
laudlord, and the landlord subsequently instituted summary proceediugs 
to dispossess the lessee without nialdng the wife a party, and under the 
judgnient of dispossession the landlord, through agents, took possession 
of the premises and lemoved the wife's property and forcibly removed 
the wife, a judgnient for the wife for damages for Ihe acts of the land- 
lord was hased on "willful" and "mallcious" acts, within Bankruptcy Act 
July 1, 1898, c. .541, § 17, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3428), pro- 
viding that a discharge in bankruptcy does not release the bankrupt from 
judgments for willful and malicious injuries to the person or property ol 
another ; the word "willful" meaning nothing more than "intentional," 
and the word "malice" in its légal sensé meaning a wrongful act done 
Intentionally, without just cause or excuse (citing 5 Words & Phrases, 
pp. 4298-4312). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 787, 818; 
Dec. Dig. § 424.*] 

3. Bankruptcy (§ 217*) — Ebstraining Proceedings in State Courts. 

Where a holder of a judgnient agalnst a bankrupt not affected by a 
discharge institutes proceedings supplementary to exécution agalnst the 
bankrupt, the bankruptcy court will not restrain such proceedings ex- 

*For other cases see same topic & § ntimbeb in Dec. & Am. Digs. 1907 to date, i^ Rep'r Indexes 
195 F.— 52 
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cept In so far as they wlU Interfère wlth the due administration of the 
estate of tlie bankrupt under the bankruptcy law. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §| 323, 330, 
340; Dec. Dig. § 217.* 

Enjoining proceedliigs in state courts, see notes to Garner v. Second 
Nat. Bank of Providence, 16 C. C. A, 90 ; Central Trust Co. of New York 
V. Grantham, 2T C. C. A. 575; Copeland v. Bruning, 63 C. C. A. 437.] 

4. Bankruptcy (§ 212*) — Actions— jTJHiSDiarioN. 

Wliere property claimed by one as bis own bad been replevied from 
a bankrupt and not reclaimed or retalîen, tbe référée in banlcruptcy could 
properly permit the question of title to be settled in the action of re- 
plevin; but where the property claimed came into the possession of the 
trustée in bankruptcy, the title might be determlned in the bankruptcy 
court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 236 ; Dec. 
Dig. § 212.*] 

In the matter of John C. Munro, bankrupt. Application on re- 
tnrn of order to show cause for an order restraining Kittie Fults from 
the further prosecution of proceedings supplementary to exécution 
pending before Hon. William M. Ross, County Judge of Onondaga 
County, New York. Granted in part. 

Thomas Woods, for bankrupt. 
Harry H. Stone, for créditer. 

RAY, District Judge. Prior to the institution of thèse proceedings 
iii bankruptcy, Kittie Fults pbtained a judgment in the Suprême 
Court of the state of New York against said John C. Munro for dam- 
ages for a wrongful entry on and a forcible detainer of certain real 
estate owned by Munro and leased by him to Fults, the husband of 
plaintiiï, who assigned the lease to the said Kittie Fults with the 
knowledge and assent of Munro. The damages, $75, were trebled un- 
der the statute, and the judgment including costs is for the sum of 
$717.73. This debt was duly scheduled by the bankrupt and is in 
the form of a judgment entered in the clerk's office of Onondaga 
county, N. Y., on the Ist day of November, 1911. On the 28th day 
of February, 1912, exécution having been returned unsatisfied, Judge 
Ross granted an order for the examination of the bankrupt in sup- 
plementary proceedings iiistituted pursuant to the statute on such 
prior proceedings. 

The contention of the creditor is that such judgment is for damages 
for a willful and malicious injury to her person or property, while 
the contention of the bankrupt is that said judgment is not for such 
a cause of action or one founded on such a claim, and that it is there- 
fore dischargeable in bankruptcy, and that ail proceedings founded 
thereon should be stayedi under section 11 of the bankruptcy act. 

The sole question is, therefore: Was the wrongful entry on this 
real estate and the forcible detainer thereof or detainer of Mrs. Fults 
therefrom a willful and malicious injury to the person or to the prop- 
erty of said Kittie Fults within the meaning of section 17 of the 
bankruptcy act? 

•For other caseS see same toplc & § ntjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[1] A judgment for damages for a forcible detainer necessarily 
implies the use of force or threats of violence by words or conduct 
inspiring fear of bodily harm or terror to some degree and a wrong- 
ful entry on the lands, even though not accompanied by threats, etc. 
In short, a forcible entry is distinct f rom a forcible detainer ; but to 
make out a forcible detainer the guilty party must be wrongfully on 
the premises or wrongfully in temporary possession thereof. This 
is illustrated by the opinion of the Court of Appeals in this very case, 
given by Vann, J., and reported in 202 N. Y. 34, 95 N. E. 23. There 
are numerous cases to the same effect, many of which will be found 
cited in 19 Cyc. 1112, 1123, etc. It is there said: 

"A forcible entry being generally an entry upon another's possession by 
force or violence, and a forcible detainer being generally a wrongful or un- 
lavvful entry, altliougli without force, which has been followed by a détention 
with force and a strong hand" — citing Boyle v. Boyle, 121 Jlass. 8.5 : Foster 
V. Kensey, 36 Vt. 199, 84 Am. Dec. 076: Hoffman v. Harrington, 22 Mich. 52; 
Winterfleld v. Stanss, 24 Wis. 394 ; Mitchell v. Shanley, 15 Gray (Mass.) 319. 

"A forcible detainer is the offense of violently keeping possession of lands 
and tenements witli menaces, force and arms, and without the authority of 
law." Black's Law Dict. ; and see 4 Black. Comm. 148 ; 4 Stephen, Comni. 
280. 

The same circumstances of force, violence, or terror are essential 
to a forcible detainer as to a forcible entry. 

"There may be a forcible detainer although the entry is peaceable, but 
whoever retains a wrongful possession by keeping au unusual luniiber of 
people or unusual weapons or tbreatening to do some bodily hurt to the former 
possessor if he dares to return is guilty of a forcible detainer, altliough no at- 
tempt is made to re-enter." 19 Cyc. 1116, and cases there cited. 

See, also. Bêcher v. City of N. Y., 102 App. Div. 269, 271, 92 N. 
Y. Supp. 460. 

[2] The facts in this case disclose that Mrs. Fults was in possession 
of the farm owned by Munro under a lease to her husband and as- 
signed by him to her with the knowledge andi consent of Munro, who 
had recognized her as tenant ; that summary proceedings to dis- 
possess were commenced against Mr. Fults, to which Mrs. Fults was 
not made a party, before a justice of the peace, and resulted in the 
granting by the justice of a warrant to dispossess. Armed with this 
warrant, an officer and Munro went to the premises, in the absence 
of the husband, the sole party défendant in the proceedings, and 
informed Mrs. Fults they had corne to put her out and were going to 
do so. Mrs. Fults denied their right to remove her or put her out of 
possession and went to Syracuse to consult an attorney. During her 
absence, Munro and the officer proceeded to take possession of the 
farm and stock thereon and removed ail the household property and 
belongings of Mrs. Fults from the home and premises and to and 
across the highway to other premises, where they were left in the lim- 
its of the public highway; the horses being tied to the fence. One 
Lockwood, an assistant of the officer, was put in charge of the prem- 
ises by the défendant Munro, and Lockwood,. armed with a gun, 
walked up and down in front of Mrs. Fults' things during the night 
and ordered her and her husband to keep off that side of the road, 
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the side the house and premises were on. Mrs. Fults remained with 
her things in the highway during the night, and Lockwood walked 
up and down, and on two or three occasions fired off the gun. Hère, 
as the Court of Appeals held in reversing a nonsuit on the first trial, 
there was sufficient force and violence to constitute a forcible detainer. 
On the second trial, under substantially the same évidence, the jury 
found a forcible detainer and damages for such acts constituting it 
in the sum of $75. 

The right to be and remain on the farm and in the house and 
to keep her horses in the barn and her interest in the growing crops 
was a right of property. Deprived of it wrongfully, Mrs. Fults was 
necessarily injured in her property. She was deprived of her prop- 
erty. When she returned from Syracuse and found Munro and the 
ofïicer in possession, she entered on the premises to get some puppies. 
She was told she could not hâve them and was then forcibly put oiï 
the premises by the ofïîcer, who took her by the arm and put her 
off. Hère was injury to her person. This woman was not compelled 
to enter on a physical struggle for the possession, and any unlawful 
laying on of hands by the officer was an injury to her person. It was 
not necessary that she be beaten, bruised, or maimed. She was de- 
prived of her lawful shelter, and this was an injury to her person. 
Only a barbarous court or judge would say that a woman is not 
injured in her person when unlawfuUy taken hold of and led from her 
home, where she has the right to be, to the opposite side of the 
highway, and left in the public highway with her household goods 
and Personal belongings also unlawfully removed at the same time, 
and kept out of her home by threats, menacing conduct, and the 
firing of a gun, ail of which acts naturally inspire fear. Ail this is 
calculated to shock the nerves and affect and injure the physical con- 
dition. In this case there was an actual assault and battery perpetrated 
in order to make effectuai the forcible detainer of which it formed a 
part. Wood v. Phillips, 43 N. Y. 152, 156-158. Was this a willful 
and malicîous injury? It is the settled law of the case as between 
the bankrupt and Mrs. Fults that there was no authority or justifica- 
tion whatever for the removal of Mrs. Fults from the premises or 
her detainer therefrom. The removal proceedings were invalid, and 
so held on appeal. So far as Mrs. Fults was concerned, she was not 
even a party, and she owned and was occupying under the lease with 
the knowledge and approval of Munro. Âfter the unlawful entry 
was consummated, in the absence df Mrs. Fults, the removal of prop- 
erty took place, and while this was going on, Mrs. Fults was assaulted 
andi led from the premises. After possession had been delivered to 
Munro, one Lockwood was left on the premises by direction of Munro. 
He was an assistant of the ofificer in the removal, but made the agent 
of Munro thereafter and acted as such. After possession was de- 
livered to Munro, the functions and authority of the ofïicer as such 
and under the warrant of dispossession ceasedL Lockwood thereafter 
was the mère agent of Munro. Munro was therefore responsible for 
ail that took place during the night, and, as the officer and Lockwood 
were there without any process whatever against Mrs, Fults, neither 
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of them had any warrant or justification for laying hands on her 
person while her property was being removed. As the Court of Ap- 
peals justly said, Munro was responsible for ail the force used in 
detaining Mrs. Fults from the premises or the premises from her. 
That thèse unlawful acts were willful is beyond question. The injury 
was willful. Was it a malicious injury within the meaning of section 
17 of the bankruptcy act? 

In the common acceptation of the word "malice," it implies hatred, 
spite, or ill will ; but the words "malicious injuries to the person or 
property of another" were not used in this sensé by Congress in 
enacting section 17 of the bankrupt act. In Tinker v. Colwell, 193 
U. S. 473, 24 Sup. Ct. 505, 48 L. Ed. 754, the syllabus is as follows : 

"The Personal and exclusive rlghts of a husband wlth regard to the person 
of his wlfe are Interfered wlth and invaded by criminal conversation witli 
her, and such an act constltutes an assault even when the wife consente 
to the act, as such consent cannot affect the rights of the husband against 
the wrongdoer ; and the assault constltutes an injury to the husband's rights 
and property which is both malicious and willful within the meaning of sub- 
division 2 of section 17 of tbe Bankruptcy Act of 1898, and a judgment ob- 
tained by the husband on such a cause of'action is not released by the judg- 
ment debtor's discharge in banlvruptcy." 

Mr. Justice Peckham, in delivering the opinion of the court (Mr. 
Justice Brown, Mr. Justice White, and Mr. Justice Holmes, dissent- 
ing), said amongst other things : 

"The averment in the pétition that the judgment was not recovered for 
a willful and malicious injury to the person or property of the plaintiff in the 
action is a niere conclusion of law and not an averment of fact. 

"If the judgment in question in this proceeding be one which was recovered 
in an action for vi'illful and malicious injuries to the person or property of 
another, it was not released by the bankrupt's discharge; otherwise it was. 

"We are of opinion that it was not released. We thinlj the authoritles 
show the husband bas certain personal and exclusive rights wlth regard to 
the person of his wife which are interfered wlth and invaded by criminal 
conversation with her ; that such an act on the part of another man constl- 
tutes an assault even when, as is almost unlversally the case as proved, the 
wife in fact consents to the act, because the wife is in law incapable of giv- 
ing any consent to affect the husband's rights as against the wrongdoer ; and 
that an assault of this nature ma y properly be described as an injury to the 
Personal rights and property of the husband, which is both malicious and 
willful. A judgment upon such a cause of action is not released by the de- 
fendant's diseharge In banlcruptcy. * * * 

"We thlnk it is made clear, by thèse références to a few of the many cases 
on this subject, that the cause of action by the husband is based upon the 
idea that the act of the défendant is in violation of the marital rights of the 
husljand in the person of his wife, to the exclusion of ail others, and so the 
act of the défendant is an injury to the person and also to the property rights 
of the husband. 

"We think such au act is also a w^illful and malicious injury to the person 
or property of the husband, within the meaning of the exception in the stat- 
ute. 

"There may be ca.ses where the act has been performed without any par- 
ticular malice towards the husband, but we are of opinion that, within the 
meaning of the exception, it is not necessary that there should be this partic- 
ular, and, so to speak, personal malevolence toward the husband, but that 
the act itself necessarily implies that degree of malice which is suffieient to 
bring the case within the exception stated in the statute. The act is willful, 
of course, in the sensé that it is intentional and voluntary, and we think 
that it is also malicious within the meaning of the statute. 
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"In order to con:e witliln that meaning as a judgment for a willful and 
malicious injury to person or property, it Is net necessary that the cause of 
action -be based upou spécial malice, so that without it the action could net 
be matntained. 

"In Broniage v. Presser, 4 Barn. & Cres. 247, whleh was an action of slan- 
der, Mr. Justice Bayley, amongother things, said: 'Malice, In common accepta- 
tion, means ill wîll against a person, but In its légal sensé it means a wrongful 
act, done intentionàlly, without just cause or excuse. If I give a perfect 
stranger a blow likely to produce death, I do It oj rnaliee, because I do it 
intentionàlly and without just cause or excuse. If I maim cattle, without 
knowing whose they are, if I poison the flshery, without knowing the owner, 
I do it of malice, because it is a wrongful act, and done intentionàlly. If I 
am arraigned of felony, and wilKully stand mute, I am said to do it of malice, 
because it is iûtentional and without just cause or excuse. And if I traduce 
a man, whether I know hlm or not and whether I intend to do him an injury 
or not, I apprehend the law considéra it as done of malice, because it is wroug- 
ful and intentional. It equally works an injury, whether I meant to produce 
an injury or not. * * * ' 

"We cite the case as a good définition of the légal meaning of the word 
'malice.' The law wlll, as we thlnk, imply that degree of malice in an act of 
the nature under considération, which Is sufflcient to brlng it within the excep- 
tion mentioned. * * * 

"It is urged that the malice referred to in the exception is malice towards 
the individual personally, such as is meant, for instance, in a statute for ma- 
liciously Injuring or destroying property, or for malicious mischlef , where 
mère intentional injury without spécial malice towards the individual bas 
been held by some courts not to be sufflcient. Commonwealth v. Williams, 
110 Mass. 401. 

"We are not inelined to place such a narrow construction upon the lan- 
guage of the exception. We do not think the language used was intended to 
lirait the exception in any such way. It was an honest debtor, and not a 
malicious wrorigdoer, that was to be discharged." 

It seems clear from the language of the court in this case that in- 
jury to person or property in the légal sensé is a malicious injury in 
the absence of hatred, spite, or ill will, provided the act was in- 
tentional, wrongful, and without just cause or excuse. It seems to me 
that the judgment itself in this case under the pleadings establishes 
that the acts of Munro, constituting the forcible detainer, were unlawful, 
wrongful, and without just cause or excuse. The record, made a part 
of the papers hère, establishes this beyond ail question. Neither Mun- 
ro nor Lockwood, his agent, was armed with any process whatever 
against Mrs. Fults, the tenant in possession. The warrant of dispos- 
session issued against the husband, William Fults, had no validity 
as to him as was subsequently held on appeal, and clearly none ag;ainst 
Mrs. Fults at any time. The acts of Munro and Lockwood, his 
agent, were therefore wrongful and committed without any just cause 
or excuse. The acts of Lockwood in denying to Mrs. Fults the right 
to take her puppies, in taking her by the arm and leading her from 
the premises and in marching up and down during the night armed 
with a gun, which was fired at intervais and without necessity, indi- 
cate moral turpitude or wrong. This view is sustained by the lan- 
guage of the Suprême Court of the United States in Iron Moun- 
tain, etc., V. Johnson, 119 U. S. 608, 611, 7 Sup. Ct. 339, 340, 30 L. 
Ed. 504, where, that court, in référence to forcible entry and detainer, 
said: 

"The party so using force and acqulring possession may bave the superior 
title or may hâve the better right to the présent possession, but the policy of 
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the law ta this class of cases Is to prevent dlsturbances of the public peacé, 
to forbid any person righting hlmself in a case of tliat Uind by bis own hand 
and by violence, and to require that the party who bas in this manner ob- 
tained possession shall restore it to the party from whom it bas been so ob- 
tained ; and then, when the parties are in statu quo, or in the same position 
as they were before the use of violence, the party ont of possession must re- 
sort to légal means to obtain his possession, as he should bave done in the flrst 
instance. This is the philosophy which lies at the foundation of ail thèse 
actioat of forcible entry and detainer, vvhlch are declared not to hâve rela- 
tion to the condition of the title, or to the absolute right of possession, but 
to compelling the party out of possession, who desires to recover it of a per- 
son in the peaceable possession, to respect and resort to the law alone to ob- 
tain what he claims." 

In Kavanaugh v. Mcintyre, 128 App. Div. 722, 726, 727, 112 N. 
Y. Supp. 987, 990, 991, the court quotes the définition of malice in 
law as found in many authorities, viz. : Words & Phrases Judicially 
Defined, vol. 5, p. 4298; Cyc. vol. 25, pp. 1666, 1667; Century Dic- 
tionary ; Collier on Bankruptcy (6th Ed.) 225 ; Davis v. Standard, 
etc., 50 App. Div. 210, 213, 63 N. Y. Supp. 764; Commonwealth v. 
York, 9 Metc. (Mass.) 104, 43 Am. Dec. 373; and United States v. 
Reed (C. C.) 86 Fed. 308. Ail thèse définitions are to the eflfect above 
stated, and the court held that personal animosity, hatred, spite, or 
ill will are not necessary éléments in showing that injury to person 
or property is malicious under the section of the bankruptcy act. 

In Collier on Bankruptcy (8th Ed.) 321, it is said of thèse words: 

"The word 'willful' as hère used means nothing more than intentional, whlle 
the 'malice' hère intended is nothing more than that disregard of duty, which 
is involved in the intentional doing of a willful act to the injury of another." 

In McCristal v. Clisbee, 16 Am. Bankr. Rep. 838, 190 Mass. 120, 
76 N. E., 511, 3 L. R. A. (N. S.) 702, 5 Ann. Cas. 769, it is said with 
regard to the words of the act now under considération : 

"The défendant eontends that the word 'malicious' is not used hère in its 
ordinary légal sensé, and that it means a wicked, malevolent désire to do 
another ah injury for the sake of the suffering that it will cause him. Such 
a feeling is commouly called express malice, while the malice hère intended 
is nothing more than that disregard of duty which is involved in the inten- 
tional doing of a willful act to the Injury of another. Eaeh of the wrongs 
charged In the différent counts of the déclaration is malicious in law." 

In Peters v. United States ex rel. Kelly, 24 Am. Bankr. Rep. 206, 
177 Fed. 885, 101 C. C. A. 99, the Circuit Court of Appeals, Seventh . 
Circuit, reversing United States ex rel. Kelley v. Peters (C. C.) 22 
Am. Bankr. Rep. 177, 166 Fed. 613, held : 

"The term 'willful and malicious injiiry,' as used In section 17 (2) of the 
Bankruptcy Act of 1898, exeepting liabilities therefor from a discharge in 
bankruptcy, does not necessarily involve hatred or ill will as a state of mind, 
but arises from a wrongful act, done intentionally wllhout just cause or ex- 
cuse, and spécial malice is not necessary to sustain a judgnieut for such in- 
jury to person or property." 

I think a case is within the exception when the act producing in- 
jury to person or property was wrongful, intentional, and done with- 
out just cause or excuse; that is, a wrongful act was done under 
circumstances from which with the nature of the act the law implies 
malice. I cannot construe the décision of the Suprême Court of the 
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Uiîited States in Tinker v. ; Colwell, supra, in any other way. In 
construing statutes making it a crime to do "malicious" injury to 
propérty, the courts hâve quite generally held that the élément of 
spite, hatred, or ill will was involved. Some courts hâve gone to 
the extent of holding that statutes making it a crime to "maliciously" 
maim or injure animais involve the idea of spite, hatred, or ill will 
towards the owner of such animais. It seems to me, however, that 
à willful injury to animais done with a désire to inflict pain and suf- 
fering, or witness the contortions of such animal, may often be a 
"malicious injury to propérty" under a statute when the owner is ab- 
solutely unknown to the wrongdoer. I think the définitions of "ma- 
licious" foundi in the books in cases where such statutes were under 
considération are not of controUing weight in construing the bank- 
ruptcy act. A careful reading of the cases found in 5 Words & 
Phrases Judicially Defined, pp. 4298-4312, will demonstrate that the 
décisions of the courts are far from uniform and incapable of recon- 
ciliation; but, after ail, the great weight of authority is that: 

"Malice in its common acceptation means ill will against a person ; but in 
its légal sensé it means a wrqngful act done intentionally without just cause 
or excuse." 

[3] I am therefore constrained to hold that the judgment for dam- 
ages for forcible detainer rendered against the bankrupt, John C. 
Munro, is not a liability from which a discharge in bankruptcy will 
be a release, and that Mrs. Fults cannot be properly enjoined from 
further prosecuting the pending supplementary proceedings except in 
so far as to prevent the use of such proceedings to interfère with the 
due administration of the estate of the bankrupt under the bankruptcy 
law. 

[4] In so far as the action of replevin is concerned, sufficient facts 
are not disclosed to enable this court to make a proper order. If 
propérty claimed by Mrs. Fults as her own had been actually re- 
plevied from Munro and not reclaimed or retaken, it would be proper 
for the référée to permit the question of title to be settled in the 
action. If, on the other hand, the propérty in question has come into 
the possession of the trustée in bankruptcy so as to be in the custody 
of the court in bankruptcy, the title may be there determined. The 
action may relate to the mère temporary possession of the propérty. 
It may be that Munro obtained the propérty from Mrs. Fults by false 
and fraudulent représentations, and that she is seeking to recover 
same, or the value, for that reason. If so, a judgment for the value 
if delivery cannot be had would not be released by a discharge in 
bankruptcy. Within 10 days the bankrupt may file additional affi- 
davits if he desires to press the motion for a stay of the replevin ac- 
tion. 

So ordered. 
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In re SEAVEY. 
(District Court, S. D. New Yorlv. January, 1912.) 

JtTDGMENT (§ S2S*) — PBOCEEDINGS IN State CoriiT— Conclusiveness. 

Where a bankrupt's trustée Instituted proeeedlngs in a state court to 
set aslde as fraudulent an assigument of au alleged interest in certain 
property under tlie will of lier graudfather, and to establish his right 
thereto as trustée, and the bankrupt duly defeuded sucli action, in which 
tlie trustée was successfui, the judgment, in the absence of an appeal 
thérefrom, was conclusive, and could not be collaterally attacked or re- 
viewed for error in the bankruptcy proceedlng. 

[lîd. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504^1509; 
Dec. Dig. § 828.* 

Conclusiveness of Judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. O. A. 478 ; Union & 
Planters' Bank v. City of Meuiphis, 49 O. C. A. 468.] 

In the matter of bankruptcy proceedings of one Seavey. On péti- 
tion to review a referee's order refusing to stay a sale of an interest 
of the bankrupt in the estate of her grandfather, William H. Clément. 
Pétition dismissed, and stay vacated. 

The foUowing is the opinion of Tswnsend, Référée : 

The trustée is advertising for sale, by the officiai auctloneer, assets of the 
above-named bankrupt consisting of ail of the interest of the said bankrupt 
In the estate of William H. Clément, deceased, under the wiJl of said William 
H. Clément, deceased, dated the 24th day of Noveuiber, 1886, and thereafter 
and heretofore admitted to probate by the probate court of Warren eoonty, 
Ohio. 

ïhe bankrupt obtained from the référée an order to show cause dated No- 
veniber 27, 1911, requiring the trustée to show cause why he should not be 
stayed from such 'sale until the final détermination of the question as to 
whether or not at the time of the flling of the pétition in bankruptcy the 
bankrupt had a vested, contingent, or aliénable interest in the estate of Wil- 
liam H. Clément, deceased, or any interest that would vest in the trustée or 
be reached by judicial process, and untll it should be determined whether or 
not the bankrupt should be dlscharged. The bankrupt was adjudlcated such 
on her own pétition flled April 18, 1911. The only créditer scheduled Is the 
Adirondack Trust Company of Saratoga Sprlngs, N. Y. The note is scheduled 
as "accommodation paper." It is described as being dated December 26, 1910, 
and to hâve been made by the bankrupt and her brother, Henry H. Clément, 
Jr., and indorsed by .Tames A. Seavey, the hankrupt's husband. The amount 
of the note is .flO,000, with interest from March 26, 1910. At an adjourned 
meeting of creditors on June 15, 1911, Charles W. Clowe was appointed trustée 
In bankruptcy. 

By summons dated June 23, 1911, the trustée in bankruptcy began an action 
in the Suprême Court of the state of New York, Saratoga eounty, against the 
bankrupt and other défendants which bas been tried before Mr. Justice Kel- 
logg of that court. Under the objection of the bankrupt, the judgment roll 
in that action is before me, which was entered in the office of the clerk of 
Saratoga eounty November 20, 1911. 

The judgment roll entered November 20, 1911, in the action in the Suprême 
Court, Saratoga eounty, in which Edgar T. Brackett is plaiutiff, and the 
bankrupt et al. are défendants, I do not regard as material hère. The trus- 
tee's action was begun by him under section 70e of the Bankruptcy Act (Act 
July 1, 1898, c. 541, .30 Stat. 560 [U. S. Comp. St. 1901, p. 3452J). The com- 
plaint prays a judgment setting aslde an Instrument executed by the bank- 
rupt November 19, 1908, to her mother-in-law, Mary E. Seavey, and declaring 

•For. other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that the "property and assets" referred to In the Instrument belong to the 
trustée In bankruptcy, and were subject to administration in the bankruptcy 
court. A copy of the instrument Is attached to the complalnt. ïhe instru- 
ment purports to convey to the mother-in-law ail the assignor's interest of 
whatever nature In the estate of William H. Clément under the will of Wil- 
liam H. Clément. After trial, the justice slgned flndlngs of fact and con- 
clusions of law dated November 18, 1911. The judge flnds as a matter of fact 
the ownership by the Adirondack Trust Company of a renewal note for $10,- 
000, made by the bankrupt and her brother, falllng due March 26, 1911, the 
will of the bankrupt's grandfather, William H. Clément, hereafter referred 
to, that the trust fund created by that will in favor of the testator's scn, 
Henry S. Clément, the father of the bankrupt, conslsted partly of real estate 
in the village of Saratoga Springs, and partly of securities in this state, and 
the making by the bankrupt on November 19, 1908, of a conveyance in favor 
of her mother-in-law. 

The flrst conclusion of law is that the conveyance was and Is void as against 
the trustée in bankruptcy and the creditors represented by hlm. The second 
conclusion of law is that the interest of the assigner In the estate of her 
grandfather (William H. Clément) at the tlme of the conveyance "was and is 
property and was and is assignable." The thlrd and fourth conclusions of 
law are not hère materlal. As stated, judgment was entered in conformlty 
with the flndlngs of fact and the conclusions of law. 

The bankrupt's grandfather, William H. Clément, dled In 1887, leaving 
a will dated November 27, 1886, The bankrupt's father, Henry S. Clément, 
stlU alive, is a son of William H. Clément, The wife of Henry S. Clément 
dled in Jainuary, 1911. The bankrupt and her brother, Henry S. Clément, Jr., 
are the only chlldren of Henry S. Clément. The bankrupt bas only one child, 
Arthur Clément Seavey. Those parts of the will of William H. Clément hère 
materlal are set out in the second flndlng of fact made by Mr. Justice Kellogg 
in the action referred to. After establishing a trust for the sole use and bene- 
flt of the testator's son, Henry S. Clément, and bis wlfe, Julia Y. Clément, 
during thèir natural lives or during the lifetlme of the survivor, item 8 of the 
will provides as foUows: "In the event of the death of my said son, and the 
remarriage of bis said wife, should she survive hlm, I désire and direct my 
sald trustées, John B. Clément and John Cox to pay to my §aid grandehlldren, 
lawful childreh of my son, Henry S. Clément, or their descendants, ail the es- 
tate hereby devised to my son, Henry S. Clément, and bis chlldren as afore- 
said, herein expressed." Item 11 provides as foUows: "That is to say, after 
paying ail the spécial bequests and devises, as heretofore stated, the remainder 
of my estate, real, personal and mixed, shall be dlvided into four equal parts, 
and disposed of in the manner and form herein provided and dlrected. And 
I îurther direct and désire that in the event of the death of any of my 
said chlldren, Henry S., John B., Florence P. Clément, or Caroline W. Stoledo, 
before my decease, leaving no lawful lineal descendants, that In that event, 
the portion of my said estate, and each and every part thereof herein devised 
or bequeathed to such chlld or children, dying without lawful issue, before 
me, shall pass to, and vest in equal parts in my said own children living at 
the tlme of my decease, and the lawful issue of any of my deceased children, 
and the lawful chlldren of their chlldren, shall take aud receive the portion 
of its deceased parent in the manner provided in this, my last will and testa- 
ment" 

Judge Kellogg's opinion (pages 3 and 4), after remarklng that the provisions 
of the will are very clumsily drawn, holds that it was the testator's intent 
as evinced by the context of the will that the trust should exlst during the 
joint lives of Henry S. Clément and hls wife, unless shortened by the remar- 
riage of the latter, and that, upon the terminàtion of the trust, the property 
should be delivered to the descendants of Henry S. Clément, of whom the 
bankrupt Is a daughter. Judge Kellogg's construction of the will would be 
my own independent construction. Judge Kellogg's opinion (page 5) also 
holds that It is unnecessary to détermine whether the interest of the bank- 
rupt as a daughter of Henry S. Clément under the provisions of the will was 
a vested or a contingent remainder, for the reason that whether the remainder 
was vested or contingent the Interest was "plainly assignable," and therefore 
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a proper subject-raatter for the trustee's action. As setting at rest tbe ques- 
tloa, the judge cites the late case of National Park Bank. v. Billings, 144 App. 
Div. 536, 129 N. Y. Supp. 846, afflrmed by the Court of Appeals upon the opin- 
ion of Miller, J., below. 

The trustee's action as stated was brought under section 70 of the Bank- 
ruptcy Act. That section is entitled "Title to Property," and provides that 
the trustée shall be vested by opération of law wlth the tltle of the bankrupt, 
as of the date of adjudication, to ail (4) property transferred by him in fraud 
of creditors, and (5) property which prior to the flling of the pétition he could 
by any means hâve transferred or whlch mlght hâve been levied upon and 
sold under judicial process. 

The Billings Case was declded by the Appellate Division In the First De- 
partment In May, 1911, and is to be found in 144 App. Div., and 129 N. Y. 
Supp. Its affirmance will be found in 203 N. Y. 556, 96 "N. E. 1122. The 
action vfas brought by the bank under section 1871 of the Code of Civil Pro- 
cédure. This section provides that a Judgment créditer may maintalu an 
action agalnst a Judgment debtor, after return of an exécution wholly or 
partly unsatisfied, to compel dlscovery of anything In action or "other prop- 
erty" due to Bim, and to procure the satisfaction of the plalntiff s demand as 
prescribed in section 1S73. 

Tvro questions were before the Appellate Division, to wit: Whether the 
Judgment had been properly granted on the pleadings, and whether the de- 
fendant, Henry Billings, had such an interest under the will of his father, 
Chester Billings, as could be reached by a Judgment créditer under section 
1871 of the Code of Civil Procédure and was "property" within the meauing 
of that section. 144 App. Div. 540, 129 N. Y. < Supp. 849. Two of the Judges 
concurred in the opinion of Judge Miller that the judgment had properly 
been granted on the pleadings and also that the interest of Henry Billings 
was "property" within the meaning of section 1871 of the Code of Civil Pro- 
cédure. 

Judge Miller's conclusion (whlch was adopted by the Court of Appeals in 
its récent décision handed down October 24, 1911), that the interest. of Henry 
Billings was property that could be reached within section 1871 of the Code, 
seems to bave been reached on the broad ground that the future interest of 
Henry Billings in the personal property eonstituting the principal of the 
trust, whether vested in him or not during the lifetime of his mother, was 
a property interest which he could assign, which would pass tb a trustée in 
bankruptcy, and whlch could be reached in such an action as was before the 
court. 144 App. Div. 541, 545, 129 N. Y. Supp. 850, 852. 

Judge Scott, dissenting (144 App. Div. 545, 129 N. Y. Supp. 853), concurred 
wlth Judge Miller as to the question of practice, but held (144 App. Div. 549, 
129 N. Y. Supp. 855) that the interest of Henry Billings was not to be reached 
under section 1871 of the Code of Civil Procédure, for the reason stated by 
him (144 App. Div. 547, 549, 120 N. X. Supp. 854, 855). In substance, Judge 
Scott's View was that Henry Billings' interest, although he might so sell It 
as to estop hiniself from clalmlng It in the future, was a mère spéculative 
posslblllty or chance, wlth nothing vesting in him, and therefore not "prop- 
erty." 

Judge McLaughlin (144 App. Div. 550, 129 S. Y. Supp. 856) dlssented from 
the majority of the court on the question of practice, and did not conslder the 
question of the interest of the défendant, Henry Billings. 

The provisions of the will of Chester Billings appear in fuU in Judge Scott's 
opinion, at page 546 of 144 App. Div., page 853 of 129 N. Y. Supp. The will 
established a trust, constituted of Personal property, for the benefit of the 
widow wlth a direction to the trustées to pay over one-half of the corpus 
to the testator's son Henry on the death of the widow or as soon thereafter 
as Henry should attaln the âge of 25 years. Apparently at the date of the 
action the widow was still alive. 

The contention of the bankrupt hère is that the setting aside by the Judg- 
ment of the Suprême Court of the transfer or assignment made by her in 
November, 1908, is immaterial for the reason that neither in 1908 nor at the 
date of her adjudication did she hâve any vested interest in the estate of 
her grandfather, William H. Clément, which, if it had not been assigned, 
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w'ould have vested by opération of law under section 70 of the Banlirnptcy 
Aet in her trustée in bankruptcy. In otlier words, I understand tlie baulc- 
riipt's contention to be exactly that stated In tbe opinion of Jiidge Scott in 
tUe Billings Case. 

It is the further contention of the bamlcrupt that the jndgment of the Su- 
prême Court of tlie state of Xew Yorli before referred to is not biuding upon 
this court on the question Involyed as to the character or asslgnabillty of the 
bankrupt's Interest under her grandfather's will. It Is claimed that the pnr- 
pose of the action brought by the trustée was to set aslde the assignment 
made in November, 1908, as fraudulent as agalnst creditors, and that it was 
not neeessary that the court should décide the character or extent of the in- 
terest of Elizabeth Seavey under her grandfather's will which the assignment 
purported to assign, but that the latter question is one arising solely lu this 
court chargea with the administration of the bankrupt's estate under the 
Bankruptcy Act. 

In support of tlie contention that at the date of her adjudication in bank- 
ruptcy, Aprll 18, 1911, the bankrupt had no such Interest under the will of 
her grandfather as would vest in her trustée in bankruptcy under section 
70 of the Bankruptcy Act, the brlef of her counsel cites the foUowing déci- 
sions, several of which are décisions in this district: 

In re Gardner (D. C, N. Y.) 5 Am. Bankr. Rep. 432, 106 Fed. 670. Hère an 
application was made to restrain the trustée from offerlng for sale the alleged 
interest of thé bankrupt in certain real estate in Brooklyn. .Tudge Addison 
Brown granted a stay. The opinion is brief and cites In re Hoadley, infra. 
The bankrupt was the son of one of the two daiighters of the testator. The 
provisions of the wlU devised ail the testa tor's real estate to the two daugh- 
ters during their joint îives, and provided that upon the death of the last 
daughter the real estate should be sold and the proceeds divided equally 
"aniong my grandehildren, the issue of any deceased grandchild to take the 
parent's share." Judge Brown holds that there was only a contingent future 
gift and that of money, and that the glft was not to any indlvidual named but 
to the members of a class only, to be determined in the future, and that no 
présent interest vested in the bankrupt that could be aliénable or sold under 
exécution. 

In re Hoadley (D. C, N. Y.) 3 Am. Bankr. Rep. 780, 101 Fed. 233. This is 
also a décision by Judge Addison Brown. The trustée applied for an order 
agalnst the bankrupts, Hoadley and Monroe, to transfer to him their interests 
in certain estâtes devised under certain wills. The banl-crupts contended 
that under those wills they took no interests upon which the provisions of 
section 70 of the Bankruptcy Act could operate. The case was before Judge 
Brown upon an elaborate opinion by Référée Ernest Hall sustaining the bank- 
rupts' contention. Judge Brown states (3 Am. Bankr. Rep. 785, 101 Fed. 237) 
that he coneurs with the référée "after considérable examinatlon and no llttle 
doubt." The Hoadley wlU dlrected the residue of the testator's estate, real 
and personsil, to be converted into money and to be held in trust for the 
beneflt of his wife during her llfe and uijon her decease to be dlvlded by the 
trustée into as many shares as he should have children then llving, the issue 
of any deceased chlld to take the parent's share, and the testator expressly 
devised one share to each child surviving his wlfe. The bankrupt Hoadley 
was a child of the testator. The Clark will dlrected that, after the decease 
of the testator's daughter Kmily, his estate should be converted into money 
and be divided into as niany shares as he should have children then llving, 
each such child to take an equal share, the issue of any deceased chlld to 
take the parent's share. The bankruiJt Monroe was a son of a deceased 
daughter of the testator. The daughter Euiily was alive at the date of the 
adjudication. The will of the rnother of the b'ânkrupt Monroe provided that 
ail her real and Personal estate, after'the death' of her husbaud, should be 
divided equally among her children then llving. As stated. Référée Hall held 
that nelther bankrupt took any property under thèse wills which could be 
reached for the payment of their debts or which could be taken by the trustée, 
and the reteree's conclusion was afflrmed by Judge Brown. The proposition 
neld in the Billings Case, supra, that the possibllity of survlvorship was prop- 
erty which the banlirupt might have transferred, altliough he had no vested 
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or présent interest, was not disenssed in the Iloadley Case. Jndge Browu 
pertinently remarks (3 Ani. Bankr. Rep. 787, 101 Fed. 238), apropos of the 
confusing discussion disclosed in tlie décisions, that the explanation of the 
discrepancies in ttie décisions on tiie subject is to be found in the effort to 
adopt in each case a construction of the will which will most uearly carry 
ont the apparent iutent of the testa tor. 

In Re Wetmore (D. C, Pa.) 4 Ain. Bankr. Rep. 3.35, 102 Fed. 200, afflrmed (C. C. 
A., Sd Cir.) 6 Am. Bankr. Re)). 210. 108 Fed. 520, 47 C. 0. A. 477, the district judge 
denied a pétition by the trustée asking for an order direetiug the bankrupt to 
pay over cash and securities in bis possession, lie elainiing them under hi.s 
father's will, on the death of his niother which happened in Mareh, 1899, lie 
having been adjùdicated a bankrupt in January, 1899. The will of the father 
bequeathed iJlOO.OOO in trust to apply the inconie to the widow during her 
life. The testator gave the widow an unqualified power of appointnient to 
dispose of the principal, and, in default of the e.xercise of the power, he gave 
the trust fund upon the death of the widow to his then surviving next of kiii. 
The bankrupt was and had been an only son. The district judge held that at 
the date of the adjudication there were two contingencies, to wlt, that the son 
might not live to be the next of kin surviving at the death of the widow, 
and that in her lifetime the power of appointnient might ha^e been exercised 
in favor of some other party by the widow. The judge is clear at page 337 
of 4 Am. Bankr. Rep., at page 291 of 102 Fed., that the bankrupt's interest 
was not such at the date of his adjudication as was capable of being trans- 
ferred at law. The district judge recognizes at the saine tinie that an as- 
signment of the interest for a valuable considération might be enforced in 
equity against the son. 

ïlie opinion of the C. C. A. shows that the case arose under the law of the 
State of New York. The opinion of the O. C. A. is in Une with the dissenting 
opinion of Jlr. Justice .Scott in the Billings Case. It holds (0 Aui. Bankr. Rep. 
215, 108 Fed. 525, 47 C. C. A. 480) that the bankrupt had merely an expecta- 
tion of an estate, that there was nothing in hlm to pass to the trustée, and 
that this does not constitute property or title to propertv f6 Ain. Bankr. Rep. 
214, 108 Fed. .523, 47 C. C. A. 480), and that it cannot be transferred or levied 
upon. It holds (6 Am. Bankr. Rep. 213, 108 Fed. 523, 47 C. C. A. 480), that 
it is not material that the bankrupt might for a valuable considération prior 
to the flling of the pétition, by contract in the form of an assignnient or by 
executory contract, hâve barred or preeluded himself from enjoying the ex- 
clusive beneflt of the fund. It also holds (6 Am. Bankr. Rep. 213, 108 Fed. 
523, 47 C. C. A. 480), that the trustée bas no claitn to the fund unless the 
bankrupt bas some title to it at the date of the adjudication, and the language 
of section 70 of the Bankruptcy Act is quoted. 

In re Bhle (D. C, Vt.) 6 Ani. Bankr. Rep. 476, 109 Fed. 625. This case was 
a pétition by the trustée for leave to sel) an expectancy of the bankrupt in 
the estate of his grandfather, George Robinson, being the sou of Frances Ehle, 
one of the two daughters of the testator. By the testator's will he direeted 
that after the decease of both his daughters and as his grand.son, George 
Ehle, should reach the âge of 25, there should be given and t)aid to hini two- 
flfths of the trust. Both of the testator's daughters were living, and the 
bankrupt, George Ehle, was past 25 years at the date of adjudication. The 
judge (6 Am. Bankr. Rep. 478, 109 Fed. 626), holds that the bankrupt at the 
date of adjudication had not yet and nilght never ha\-e any vested interest. 
and that the contingency was Personal to the bankrupt as to whether he 
should ever take at ail under the will. Ile follows .Tudge Brown's décision 
in Re Wood (D. C, N. Y.) 3 Am. Bankr. Rep. 572, 98 Fed. 972. and in Re Hoad- 
ley (D. C, N. Y.) 3 Am. Bankr. Rep. 780, 101 Fed. 233, as well as In Re Gard- 
ner (D. C, N. Y.) 5 Am. Bankr. Rep. 4.32, 106 Fed. 670. The trustées pétition 
was disniissed. It may be stated that the case of In re Wood arose on ob- 
jections to the discharge of the bankrupt, Joseph Wood, who was held by 
Référée Holt to hâve a vested reiuainder in the estate of his father, he being 
named in the will as the person to take after the death of the widow. 

In re Twaddell (D. C, Del.) 6 Am. Bankr. Rep. 539, 110 Fed. 145. The bank- 
rupt was one of the 12 grandchildren surviving their grandfather, Ilorter. 
The testator's will (6 Am. Bankr. Rep. 540, 110 Fed. 146) bequeathed uuto his 
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daughter, the bankrupt's mother, certain real estate in Pennsylvania durlng 
the term of her natural llfe, and at the tlme of her deeease to her "surviving" 
ehildren equally. The judge held that the Word "surviving" referred to the 
death of the testator, Horter, and that thus the hanlcrupt acquired a vested 
remaiuder in fee, though liable to open and let in after-born ehildren, and 
that consequently the banlirupt had at and prior to the date of the adjudica- 
tion an interest which would pass to the trustée under section 70a (5) of 
the Baukruptcy Act. At the same tlme the judge held (6 Am. Bankr. Rep. 
540, 110 Fed. 146) that it was essential to any rlght on the part of the trustée 
that the bankrupt should hâve had at the date of the adjudication a elalm 
or Interest of some kind, vested or contingent, and that the mère abillty pos- 
sessed by one who subsequently becomes a bankrupt by deed or asslgnment 
to estop or preclude himself from clalmlng tltle to or enjoying property vcholly 
acquired after the exécution of such deed is not sutHclent to constitute prop- 
erty within the meaning of the language used in section 70a (5) o( the Bank- 
ruptcy Act. 

In re McCrea (G. C. A., 2d Clr.) 20 Am. Bankr. Rep. 412, 161 Fed. 246, 88 
C O. A. 282, 20 L. R. A. (N. S.) 246. This case arase on spécifications of ob- 
jections to the diseharge of the bankrupt; one objection being a false oath 
knowingly made in withholding from the bankrupt's schedules his interest in 
hls father's estate. The real estate described in the will was in New York. 
The testator was the father of the bankrupt. The will provided that, upon the 
death of the widow (yet alive), the principal of the estate should be dlvided 
among the ehildren then livlng and the issue of deceased ehildren. The ques- 
tion now before me does not seem to hâve arisen squarely in that case, for the 
court held (20 Am. Bankr. Rep. 415, 161 Fed. 248, 88 0. C. A. 284, 20 L. R. A. 
[N. S.] 246) that the involved character of the question, under the facts and 
circumstances of that case, absolved the bankrupt from the charge of having 
knowingly and fraudulently made a false oath and overruled the objection on 
that ground. 

Van Heusen v. Van Heusën Charles Co., 131 N. T. Supp. 401. Plaintiff, 
John Van Heusen, sued as owner of an undivided Interest In the real estate 
of his father who had left a third of his estate in trust for the beneflt of his 
widow (still livlng), which was to go to her ehildren, who mlght be living at 
her death (page 402). In April, 1907, the plaintiff had flled a pétition in bank- 
ruptcy, and was subsequently discharged. Prior to hls pétition he had as- 
slgned his interest in hls father's estate to one Cône, who after his discharge 
reassigned it to him. Rudd, J., held that, even If the asslgnment had not been 
made, a fraud held to be avallable only to creditors, the plalntifPs interest 
was contingent and would not pass to the trustée in bankruptcy. 

I do not understand that in thèse cases, so far as they arose In this dis- 
trict, the court undertook to apply or déclare any other law than the law 
of the State of New York. I am also of the opinion that were it not for the 
Billings Case, supra, the above cases arising under the law of this state would 
entitle the bankrupt to the stay applied for by her against her trustée. The 
Billings Case seéms to me, however, to be a récent déclaration by the court 
of last resort of this state that such future interest or expectancy as that 
possessed by the bankrupt hère under the will of her grandfather, whether 
it be deemed vested or not, is "property" within the meaning of section 70a 
(5) of the Bankruptcy Act, to be disposed of by the trustée by sale for the 
beneflt of the bankrupt's creditors. National Park Bank v. Billings, 144 App. 
Div. at page 545, 129 N. Y. Supp. at page 852. As such the Billings Case 
seems to me to be controlUng rather than the earlier décisions of this court 
which after ail only purported to apply the law of this state as it then stood. 

Another ground exists for the déniai of the présent application. The judg- 
ment referred to above in Clowe, as trustée, against Seavey, in res adjudi- 
cata between the trustée and the bankrupt as to ail questions necessarily de- 
termined by the judgment in that action. The complaint shows that that ac- 
tion was brought by the trustée under the provisions oî section 70a (4) of the 
Bankruptcy Act. It was necessary to the Judgment recovered not only that 
the transfer of November, 1908, was in fraud of creditors, but also that it 
transferred "property" in fraud of creditors. The judgment of the Suprême 
Court has so found, and the bankrupt is bound by it. I refer to In re Skinner 
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(D. C, lowa) 3 Am. Bankr. Rep. 163, 165, 97 Fed. 190. And see, also, the 
implication in Re Comell (D. C, N. Y.) 3 Am. Bankr. Rep. 172, 173, 97 Fed. 
29. I also refer to In re McGum (D. C, Nev.) 4 Am. Bankr. Rep. 459, 462, 
102 Fed. 743, lu re Baird 84 Cal. 95, 24 Pae. 167, and Kerrison, Assignée, v 
Stewart & Co., 93 U. S. 155, 162, 23 h. Ed. 843. 

I am aware that the refusai of the stay may resuit, in the event that the 
bankrupt outlives her father. not only in the acquisition by her one créditer, 
viz., the Adlrondack Trust Company, of an estate at a relatively small con- 
sidération, but also in a sacrifice by the bankrupt of the différence between 
the value of the estate and her indebtedness. Thls resuit, however, in no 
way affects the légal questions involved. 

The application for a stay of the trustee's sale Is denied, and an order to 
that effect may be entered. I will, however, continue a stay of the sale pend- 
ing the revlevir of the referee's order by the district Judge, if a pétition for 
review be filed wlth me on or before January 2, 1912. Any party desirlng 
a review of the referee's order may take the above mémorandum as the ref- 
eree's certlficate of the questions of law and fact under General Order 27 
in Bankruptcy (89 Fed. xi, 32 C. C. A. xxvU). 

Mr. Hemmens, for bankrupt, 
Mr. Todd, for trustée. 

HOUGH, District Judge. It îs not thought necessary to discuss 
the law of wills or their interprétation in order to arrive at décision 
herein. It is very seldom that I (so to speak) eut across the argument 
of counsel, and base décision upon some matter not pressed and per- 
haps not presented in briefs. But in this case, after carefully read- 
ing the record and interesting briefs, I am convinced that much that 
has been done herein is wholly beside the mark. What the trustée 
wants to do is to sell something that he says belonged to the bank- 
rupt, and therefore belongs to him. The bankrupt dénies that that 
something either belonged to her at the time of pétition filed, or is of 
such a nature that it can ever become vested in her tru.stee in bank- 
ruptcy. This is the issue between the parties, and, in order to solve 
it, the trustée might hâve filed a pétition in this court, as was done 
in Re Hoadley (D. C, N. Y.) 3 Am. Bankr. Rep. 780, 101 Fed. 233. 
If that proceeding had been chosen, ail the questions so learnedly dis- 
cussed by counsel would hâve been proper for considération hère. 

But this was not only forum open to the trustée, and he chose to 
sue in the Suprême Court of the state which had jurisdiction and 
wherein any adjudication of right is entitled to ail the respect owing 
to the final judgment of any court of compétent jurisdiction in a 
civilized country. In that suit the trustée charged (paragraph 8, 
amended complaint) that Mrs. Seavey was vested with an interest in a 
certain trust fund, and that she had assigned' it in fraud of creditors ; 
wherefore trustee-plaintifif prayed (second prayer) that such property 
and assets "be declared to belong" to himself as trustée. Mrs. 
Seavey came into court, and pleaded that at the time of the alleged 
fraudulent assignment she had no vested interest in the estate in ques- 
tion, nor any interest which would in any way vest in her trustée in 
bankruptcy. Thèse issues were tried and decided in favor of the 
trustée, so it is judicially declared that Mrs. Seavey had an assignable 
interest, that she did assign it in fraud of creditors, and that the trustée 
is entitled to it ; in short, he is the owner of certain salable property 
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s6 far as thè j'udgment of a court of compétent jurisdiction can niake 
an owner of; hitp,: V 

This being- the case, the trustée had the légal right, and) the dixtj 
cast upon him by law, of selling what he owns as trustée for the bene- 
fit of c'reditors. Theref ore the bankrupt seeks to stay the trustée in 
the exercise of his légal .duty on grounds which amount to no more 
than this, viz., that as matter of law the Suprême Court of New York 
vvas wrong in its décision. This doctrine logically extended would 
permit any party defeatedin plenary suit by a trustée in bankruptcy 
to come into the bankruptcy court, and use that tribunal as one of 
appeal, and compel every victorious trustée to prove to the satisfaction 
of the bankruptcy judge. that the courts wherein he had won his 
victory had not erred in granting hirh the same. It seems to me that 
this strikes at the very root of' légal proceeding. If there be error 
in Judge Kellogg's judgment, the courts of the state of New York are 
open to correct it, and any endeavor to collaterally impeach such 
judgment in the manner hère shown is wholly disapproved. 

The pétition of review is dismissed and the stay vacated. 
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(District Court, W. D. Missouri, W. D. March 27, 1912.) 

No. 3,859. 

Removai, op Causes (§ 27*) — Diveksity of Citizensiiip— Nonkesidence of 
BoTH Pabties— "Résidence" of Corporation. 

Wlthin the meaning of the provisions of Judiciary Act March 3, 18T5, 
c. 137, § 1, 18 Stat. 470, as aiuended by Act March 3, 1887, e. 373, § 1, 
24 Stat. S52,and Act Aug. 13, 188S, c. 866, § 1, 25 Stat. 433 (U. S. Comp. 
St. 1901, p.' BOS), that "vvhere the jurisdiction is founded only oh the 
fact that the action is between citizen» of différent states, suit shall be 
brought only; in the district of the résidence of either the plaintiffi or the 
défendant," a rallroad or other corporation of a state is a résident only 
of the state by which It is Incorporated, and under section 2, which au- 
thorlzes the removal only of suits "of which the Circuit Courts of the 
United States are glven original jurisdiction by the precedlng section," 
an action brought in a state court by a citizen of another state agalnst 
a railroad company incorporated in a third state is one of which the féd- 
éral court in that district is not "glven original jurisdiction," and eannot 
be removed thereto by the défendant on the ground of diversity of citizen- 
ship, although it niay hâve a Une and places of business wlthin the dis- 
trict and officers or agents on whom valid service may be made under the 
state law. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 64- 
68 ; Dec. Dig. § 27.* 

For other dcflnitions, see Words and Phrases, vol. 7, pp. 6151-6161 ; vol. 
8, p. 7788. , 

CitizeBsbip of corporation for purposes of fédéral jurisdiction, see 
notes to St. Louis, I. M. & S. Ry. Co. v. Newcom, 6 C. C. A. 174 ; Shlpp v. 
Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

At Law. Action by Luella Stone against the Chicago, Burlington & 
Quincy Railroad Company. On motion to remand to state court. 
Motion sustained. 

*For other cases see same topic & § ndmeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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C. W. Priiice, for plaintiff. 

Warner, Deàn, McLeod & Timmonds, for défendant. 

VAN VALKENBURGH, District Judge. This is a suit to recover 
damages for alleged personal injuries. The plaintiff is a citizen and 
résident of Wyandotte county, in the state of Kansas. The défendant 
is a corporation organized and existing under and by virtue of the laws 
of the state of IlHnois. The ground upon which défendant seeks to 
remove the cause to this court is thus stated : 

"Petitioner * * * is a corporation organized and existing under and 
by virtue of tlie laws of tlie state of Illinois, and as such corporation was and 
is a citizen of said state of Illinois, and not a citizen of the state of Missouri. 
Your petitioner further représenta and shows to the court tbat at the tlnie of 
the flling of plaintifC's original pétition herein your petitioner, the Chicago, 
Burlington & Quincy Hailroad Company, was, ever since bas been, and now 
is, a résident, but not a citizen, of the Western Division of the Western Dis- 
trict of Missouri ; that, althougb your petitioner is not a citizen of the state 
of Missouri, by reason of Its résidence therein and by reason of its résidence 
in the Western Division of the Western District of Missouri, the alleged 
cause of action attemiited to be set up by plaintiff in her last amended péti- 
tion niight origlnally bave been instltuted by her against this défendant, your 
petitioner, in the United States District Court for the Western Division of 
the Western District of Missouri." 

It is conceded that the défendant opérâtes a portion of its hne of 
railroadi through this division and district; that it has complied with 
the laws of Missouri applicable to corporations foreign to the state ; 
and that it has in this jurisdiction business offices and agents upon 
whom service of process may be made in conformity with the require- 
ments of such laws. For ail thèse reasons it asserts that it has hère 
such a résidence for jurisdictional purposes as is contemplated by the 
removal statute. Plaintiff in her motion to remand challenges the ju- 
risdiction of this court, "for the reason that the plaintiff is a citizen 
and résident of the state of Kansas and the défendant a citizen and 
résident of the state of Illinois, and this cause is not one within the 
original jurisdiction of this court, hence this court cannot acquire 
jurisdiction by removal." 

In January, 1911, in the case of Elizabeth Wheeler, Plaintiff, v. 
Atchison, Topeka & Santa Fé Railway Company, Défendant, this 
court had occasion to consider an application like this in ail essential 
particulars. The mémorandum opinion then handed down was not 
forwarded for publication. The conclusions reached at that time were 
thus stated: 

"This is a motion to remand ; the removal being founded solely upon di- 
versity of citizenship, the défendant being a corporation organized* and exist- 
ing under the laws of the state of Kansas, and therefore a citizen and rési- 
dent of that state, and the plaintiff being a citizen and résident of the Eastern 
Judiclal District of Missouri. It is settled law that no suit is removable under 
section 2 of the removal act, unless it be one that plaintiff could bave brought 
origlnally in the Circuit Court of the United States, to which it is sought to 
be removed. Kx parte Wlsner, 20.3 U. S. 449-457 [2T Sup. Ct. 150, 51 L. Ed. 
264] ; Cochran v. Montgomery County, 199 U. S. 260 [26 Su]). Ct. 58, 50 L. 
Ed. 182, 4 Aun. Cas. 451] ; Mexican National Kallroad v. Davidson, 157 U. S. 
201-208 [15 Sup. Ct. o6.'S. 39 D. Ed. 672] ; Mahopoulus v. Chicago, R. I. & P. 
Ky. Co. [C. C] 167 Fed. 165 ; Carp v. Queen Ins. Co. [C. C] 168 Fed. 782. And 
195 F.— 53 
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wlthin the meaning of thls act a corporation Is a citizen and résident only 
of the State of Its Incorporation. Shaw v. Mining Co,, 145 U. S. 444 [12 Sup. 
et. 935, 36 L. Ed. 768] ; Southern Pacific Ry. Co. v. Denton, 146 U. S. 202 
[13 Sup. et. 44, 36 L. Ed. 942] ; Banli of Augusta v. Earle, 13 Pet. 519-688 
[10 II. Ed. 274]. For jurlsdictionàl purposes it Is an Inhabltant only of the 
State under whlch it was ineorporated, and is not suable elsewhere without 
its consent. United States v. Northern Paciflc E. R. Co. et al. (C. 0. A.) 134 
Fed. 715 [67 C. C. A. 269]. When the jurisdlctlon is founded only on the fact 
that the parties are citizens of différent States, the suit shall be brought in 
the district of which either party Is an Inhabitant. And it is establlshed by 
the décisions of this court that wlthin the meaning of thls act a corporation 
cannot be consldered a citizen, an inhabltant, or a résident of a state in which 
it bas not been incorporateâ ; and consequently that a corporation ineorpora- 
ted in a state of the Union cannot be compelled to answer to a civil suit, at 
law or In equity, in a Circuit Court of the United States held in another state, 
even if the corporation has a usual place of business in that state. In re 
Keasbey & Mattison Co., 160 U. S. 221-229 [16 Sup. Ct. 273, 40 L. Ed. 402] ; 
McCormlck Co. v. Walthers, 134 U. S. 41-43 [10 Sup. Ct. 485, 33 L.. Ed. 833] ; 
Shaw V. Quincy Mining Co., 145 U. S. 444 [12 Sup. Ct. 935, 36 L. Ed. 768] ; 
Southern Paciflc Co. v. Denton, 146 U. S. 202 [13 Sup. Ct. 44, 36 L. Ed. 942] ; 
Moyer v. Chicago, M. & St. P. Ry. Co. [C. C] 168 Fed. 105; Mahopoulus v. 
Chicago, M. & St. P. Ry. Co. [C. C] 167 Fed. 165 ; Clark v. Southern Pacific 
R. R. Co. [C. C] 175 Fed. 122. It is not contended that plalntifC has con- 
sented to the jurisdlctlon of thls court, Plaintlffi could not hâve compelled 
défendant to accept thls jurisdictioH, and the défendant cannot compel the 
plaintifl to accept its invitation to litigate the case in a court to whlch plaln- 
tlff could not go except on such invitation. Ex parte Wlsner, 203 U. S. 449 
[27 Sup. Ct. 150, 51 L. Ed. 264] ; Mahopoulus v. Chicago, M. & St. P. Ry. Co. 
[C. C] 167 Fed. 165; Clark v. Southern Paciflc R. R. Co. [C. C] 175 Fed. 
122. In the case of In re Dunn, 212 U. S. 374 [29 Sup. Ct. 299, 53 L. Ed. 
558], mainly relied upon by défendant, it was recognized that the right to re- 
move dépends upon whether the suit could hâve been brought orlginally in the 
Circuit Court of the United States — eltlng, wlth approval, Cochran v. Mont- 
gomery County, 199 U. S. 260 [26 Sup. Ct. 58, 50 L. Ed. 182, 4 Ann. Cas. 
451]. In that case the défendant corporation was organized under the fédéral 
law; and, not havlng been ineorporated in any state, the only question was 
as to the district of its résidence for jurlsdictionàl purposes, which, upon 
the facts, was held to be the Northern District of Texas. The principles above 
announced are not there departed from. It follows that, inasmuch as the 
plalntifC could uot hâve brought her suit in this court in the flrst instance, 
she cannot be compelled without her consent to submlt to its jurisdlctlon by 
removal. The principles stated hâve been so generally and so authorltatively 
announced that further élaboration hère would be unwarranted consumptlon 
of tlme for no useful purpose. No such doubt exists as would justlfy this 
court in retainlng jurisdlctlon under the rule stated in Boatman's Bank v. 
Fritzlen et al. (C. C. A.) 135 Fed. 650 [68 C. 0. A. 288]. It is probably true 
that the suit was brought in the circuit court of Jackson county, Mo., for 
the purpose of avoiding the fédéral jurisdlctlon, but this fact cannot aid the 
défendant. The matter of removal, in cases like the présent, is entirely with- 
in the control of Congress. Alabania Great Southern Ry. Co. v. Thompson, 
200 U. S. 206-219 [26 Sup. Ct. 161, 50 L. Ed. 441, 4 Ann. Cas. 1147]. And 
whatever it might do Congress has not made this case reniovable. The mo- 
tion to remand is sustained." 

The différences between that case and this in the matter of citizen- 
ship are that hère the défendant is a citizen of Illinois insteadi of Kan- 
sas, and the plaintiff is a citizen of another state, instead of another 
judicial district of Missouri. 

It has been brought to my attention that very recently a différent 
conchision has been reached in another district of this circuit; and 
for that reason this court is earnestly solicited to revise its former 
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ruling. The respect which is due to the opinions of other courts, the 
desirability of harmony of décision, and the regard that should be 
accorded to the zeal and diligence of able and painstaking counsel 
hâve led me to give this question f urther and caref ul examination. 

The main, if not the sole, contention upon which this removal is 
sought, is that in the matter of résidence there is a fundamental and 
controlling différence between an individual and a corporation, par- 
ticularly a railroad corporation. In fact, the différences asserted be- 
tween railroad corporations and other corporations with less fixity of 
physical property are greater even than those between individuals and 
corporations of the latter class. It is urged that a railroad corporation, 
while having its citizenship and likewise a résidence fixed by its act 
of incorporation, may, nevertheless, acquire still another résidence for 
jurisdictional purposes dépendent upon the location and nature of its 
business, and the character and permanency of its property there lo- 
cated. It is further insisted that the doctrine announced in Ex parte 
Wisner, 203 Ù. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, should not be 
applied to cases of the character now under considération, and, if 
so applied, introduces a new and startling departure in the matter of 
railroad litigation not contemplated by the Suprême Court, and never 
hitherto considered by that tribunal in its relation to this subject- 
matter. We may freely concède the plausibility and ingenuity of this 
argument, but must not be led to adopt it without a careful considéra- 
tion of principles authoritatively established by the courts of last 
resort. 

The argument of counsel for petitioner involves the assumption that 
in the Wisner Case the Suprême Court announced a new doctrine, 
new, at least, as applied to railroad corporations, and that, as that 
case involved a controversy between individual citizens, the applica- 
tion of the principles declared has not been considered by that court 
with référence to such corporations. It is désirable, therefore, to con- 
sider what was decided in that case which would afford foundation for 
this contention. The first proposition is gênerai in its character, and 
is in the foUowing language : 

"No suit whicti could not hâve been originally brought In the Circuit Court 
of the United States can be removed therein from the state court." 

Or, as stated in the body of the opinion : 

"It is settled that no suit is reniovable under section 2 unless it be one 
that plaintiff could hâve brought originally in the Circuit Court." 

There is nothing new in this doctrine. The court cites in support 
of it Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. 
Ct. 654, 38 L. Ed. 511; Mexican National Railroad v. Davidson, 157 
U. S. 201, 15 Sup. Ct. 563, 39 L. Ed. 672 ; Cochran v. Montgomery 
County, 199 U. S. 260-272, 26 Sup. Ct. 58, 50 L. Ed. 182, 4 Ann. 
Cas. 451. In the first of thèse cases attention is called to the fact that 
section 2 of the Acts of 1887-88 by express language allovvs removal 
to be made only in suits — 

"of which the Circuit Courts of the United States are given original jurisdic- 
tion by the preeedlng section, thus (as the court says) limifing the jurisdictiou 
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of a Circuit Court of the United States on removal by the défendant, under 
this section, to such suits as might hâve been broufîht in tliat court by tbe 
plalntlfE under the flrst section. 24 Stat. 553; 25 Stat. 434., The change is 
In accordance with the gênerai pollcy of thèse acts, manlfest upon their face, 
and often recognlzed by this court, to contract the .lurlsdictlon of the Circuit 
Courts of the United States. Smith v. Lvon. 133 U. S. 315-320 [10 Sup. Ct. 
303, 33 L. Ed. 63-51 ; In re Pennsylvania Co., 137 U. S. 451-454 [11 Sup. Ct. 
141, 34 L. Ed. 738] ; Fisli v. Henarie, 142 U. S. 450-467 [12 Sup. Ct. 207, 35 
L. Ed. 1080] ; Shaw v. Qulncy Mining Co., 145 U. S. 444-449 [12 Sup. Ct. 
935, 36 L. Ed. 768] ; Martin v. Baltimore & Ohlo Railroad, 151 U. S. 673- 
687 [14 Sup. et. 533, S8 L. Ed. 311]." Tennessee v. Union & Planters' Banlv, 
152 U: S. 454-462, 14 Sup. Ct. 654, 38 L. Ed. 511. 

In Cochran et al. v. Montgomery County, supra, it was again held : 

"That those suits only can be removed of whieh the Circuit Courts are 
gh'en original jurisdiction, and that the right of removal because of dlversity 
of citlzenshlp can only be exerclsed by a défendant who Is a citizen, or by 
défendants who are citlzens, of a state other than that in which the suit is 
pendlng." 

And, further, that no construction must be given to the removal 
act Avhich "ignores the main purpose of the Act of 1887, which was to 
restrict the jurisdiction of the Circuit Court." 

This proposition announced in the Wisner Case, not onlj' is not 
new, but is conceded and recognized by petitioner in its removal péti- 
tion in this language : 

"The alleged cause of action attempted to be set up by plaintlfC in her last 
aniended pétition mlght orlglnally hâve been Instltuted by her against this 
défendant, your petitioner, in the United States District Court for the West- 
ern Division of the Western District of Missouri." 

The remaining pronouncement of the Wisner Case, with which we 
are hère concerned, is this : 

"An action commenced In a state court by a citizen of another state against 
a nonresident défendant who is a citizen of a state other than that of the 
plaintlfC caunot be removed by the défendant Into the Circuit Court of the 
United States." 

Of course, it is recognized that the District Court now occupies the 
same position as did the Circuit Court under the former law. This 
second proposition flows directly from the first. There is no contention 
that it does not control cases betvveen natural persons. If it does not ap- 
ply to the présent case, it must be because there is an essential distinc- 
tion between natural persons and corporations, particularly railroad 
corporations. It therefore becomes pertinent to inquire whether the Su- 
prême Court has recognized such a distinction, so far as the controversy 
before us may be affected, and whether it has expressly, or by implica- 
tion, considered and decided the question now before us; for upon 
this will dépend whether such an open and doubtful question is pre- 
sented as to warrant this court in assuming jurisdiction to the end, 
if for no other reason, that it may be speedily adjudged by that 
tribunal. 

That part of the statute upon which this controversy is founded 

is this : 

"No civil suit shall be brought before either of said courts against any 
person by any original process or proceeding in any other district than that 
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whereof he is an inhabitant. But wliere tlie jiirisdiction is founded only on 
tlie faet that tlie action is bctween citinens of différent states, suits shall be 
brought only in the district of the résidence of eitber the pbiiutiff or the de- 
fendant." 

The question turns upon whether the petitioner has a résidence apart 
from its citizensliip, and whether it has such résidence in this division 
and district. If it has, then this case might hâve been brought origin- 
ally to this court, and for that reason be removed to this court. This 
matter has been frequently considered by the Suprême Court and by 
the Court of Appeals for this circuit ; and, in my opinion, has been 
finally settled. 

In Shaw v. Quincy Mining Company, 145 U. S. 444, 12 Stip. Ct. 
935, 36 L. Ed. 768, it was said : 

"Under Act March 3, 1887, c. .37.S, § 1 1:^4 Stat. 5521, as correeted by x\ct 
Aug. 13, 1888, c. 866 [25 Stat. 4331, a corporation incorporated in one state 
only cannot be eonipelled to answer in a Circuit Court of the United States 
held in another state in which it has a usual place of business to a civil suit 
at law or in equlty brought by a citizen of a différent state." 

In his opinion Mr. Justice Gray discusses the words "inhabitant" 
and "citizen" in the earlier acts, and as they are carried through sub- 
séquent législation, and finds that the former was used in no larger 
meaning than the latter, but "to avoid the inconsjruity of speaking of 
a citizen of anything less than a state." "Inhabitant" and "résident" 
are held to be synonymous. He sums the situation up in the follovving 
language : 

"As to natural persons. therefore. it cannot be doubted that the effect of 
this act, read in the light of earlier acts upon the same subject, and of the 
judlclal construction thereof, is that the phrase 'district of the résidence of a 
person is équivalent to 'district whereof he is an inhabitant,' and cannot be 
construed as giving .iurisdiction, by reason of eitizenship, to a Circuit Court 
held in a state of wbieh neither party is a citizen, but, on the conti'ary, re- 
striets the jurisdictlon to the district in wlilch one of the parties résides 
withln the state of which he Is a citizen; and that this act, therefore. hav- 
ing talvcn away the alternative, permltted in the earlier acts, of sulng a per- 
son in the district 'in which he shall be found,' requlres any suit, the juris- 
dictlon of which is founded only on its being hetween cltizens of différent 
States, to be brought in the state of which one Is a citizen, and In the dis- 
trict thereln of which he is an inliabitant and résident. In the case of a 
corporation, the reasons are, to say the least, quite as strong for holding 
that it can sue and be sued only in the state and district in which it has 
been incorporated. or in the state of which tlie other party Is a citizen. In 
Bank of Augusta v. Karle, 13 Pet. 519, 588 [10 L. Ed. 2741, Chief .Justice 
Taney said: 'It is very truo that a corporation can hâve no légal existence 
out of the boundaries of the sovereignty by which it Is created. It exlsts 
only in contemplation of law, and by force of the law; and where that law 
ceases to operate, and is no longer obllgatory, the corporation can hâve no 
existence. It must dwell In the place of its création, and cannot mlgrate to 
another sovereignty. But, although it must live and hâve its belng In that 
state only, yet it does not by any nieans follow that its existence tïiere will 
not be recognîzed lu other places ; and its résidence in one state créâtes no 
iusuperable objection to its power of contractlng in another.' This statement 
has been often reaflirmed by this court with some change of phrase, but al- 
ways retainlng the idea that the Icf/al exifitcnce, the home, the domUdle, the 
iiaMtat, the résidence, the eitizenaliip of the corporation can only be in the 
state by which It was created, although it nmy do business in other states 
whose laws permit." Shaw v. Quincy Mining Company, supra. (The italics 
are mine.) 
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Again, in Re Keasbey & Mattison Co., 160 U. S. 221, 16 Sup. Ct. 
273, 40 L. Ed. 402, the court saidi that a corporation incorporated in a 
State of the Union cannot be compelled to answer to a suit in a district 
in which it is not incorporated and of which the plaintifï is not an in- 
habitant, although it does business and has a gênerai agent in that 
diistrict. Mr. Justice Gray, the writer also of this opinion, calls atten- 
tion to the fact that under the earlier act of 1875, which provided that 
no civil suit should be brought against any person in any other district 
than that whereof he is an inhabitant or in which he shall be found, 
a corporation could doubtless hâve been sued either in the district in 
which it was incorporated, or in any district in which it carried on 
business and had a gênerai agent. But respecting the présent law 
he says : 

"But, when the jurlsdlction Is founded only on the fact that the parties 
are cltizens of difCerent states, the suit shall be brought in the district of 
which either party is an inhabltant. And it is establlshed by the décisions 
of this court that within the mmning of this act a corporation cannot 6e 
considered a dtieen, an inhabitant, or a résident of a state in which It has 
not been incorporated; and consequently that a corporation incorporated 
la a state of the Union cannot be compelled to answer to a civil suit, at law 
or in equity, in a Circuit Court of the United States held in another state, 
even if the corporation has a usual place of business in that state." In re 
Keasbey & Mattison Company, supra, at page 229 of 160 U. S., at page 2î5 
of 16 Sup. et., 40 L. Ed. 402. 

Hère, again, the italics are mine. A distinction is also drawn be- 
tween such corporations and those not incorporated in a state of the 
Union, in that such are not citizens or inhabitants of any district within 
the United States, and therefore not within the scope or intent of the 
provision requiring suit to be brought in the district of which the 
défendant is an inhabitant. Again, in United States v. Northern 
Pacific Railroad Company et al. (C. C. A., Eighth Circuit) 134 Fed. 
715, 67 C. C. A. 269, Judge Hook, speaking for the court, said : 

"For Jurisdietlonal purposes, under Judieiary Act Aug. 13, 1888, a corpora- 
tion is an 'inhabitant' only of the state under which It was incorporated, 
and is not suable elsevvhere without its consent. * • * The fact that a 
corporation does business in a state other than that of its Incorporation does 
not make it an inhabitant of that state for purposes of jurisdictlon. It 
remains an Inhabitant of the state under the laws of which It was organiz- 
ed. * * * The doctrine which we hâve applied is now firmly established." 

It is quite as firmly established that the words "inhabitant" and 
"résident," as used in this act, are synonymous, and so they are con- 
ceded to be by counsel for petitioner. If so, how may a corporation 
be a résident of a district of which it cannot be an inhabitant? The 
corporation involved in the case last cited was the Western Union Tele- 
graph Company, and it is urged that neither in that case, nor in Shaw 
V. Quincy Mining Company, nor in Re Keasbey & Mattison Company 
were railroadl corporations under considération; and therefore that 
the rule announced does not necessarily apply, and does not, in fact, 
apply to corporations of the latter kind. The reason stated is that 
the property of railroad companies in any given state and district is 
so extensive and so permanently located in its nature that the résidence 
of the corporation becomes thereby fixed and localized. To my mind 
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there is no sound reason for this distinction. The différence, if there is 
any, is in degree only. Résidence, as well as citizenship, dépends, not 
upon property, but upon intent. It inheres in persona not in re. In 
the case of a corporation it is artificial and arbitrary. To avoid con- 
fusion and to give proper efïect to statutes conferring jurisdiction and 
the right of removal, the Suprême Court has arbitrarily assigned both 
citizenship and résidence to the state of incorporation ; and, having 
donc so, it has placed ail corporations upon the same footing, as, 
indeed, the spirit of our institutions would demandl. That in most 
States a résidence of corporations organized in other states has been 
recognized for purposes of service of process, and the like, and that 
such résidence and the jurisdiction of the local courts hâve been made 
conditions précèdent to a license to do business in such states, can 
hâve no effect upon acts of Congress conferring or limiting fédéral 
jurisdiction, nor upon the interprétation of such acts and the défini- 
tion of their terms by the Suprême Court of the United States. Ju- 
risdiction of the fédéral courts, by reason of diversity of citizenship, 
vvas conferred because it was assumed that local sympathy may in- 
cline to the citizen of that state in which the case is tried. To re- 
move this inequality, so far as practicable, a national tribunal was 
provided; but the power to prescribe the boundaries of jurisdiction, 
including the right of removal, was vested in the Congress. Changée 
conditions may suggest change in such provisions, but that is for the 
législative branch of the government. As doser physical relations with 
other communities cannot change the citizenship of the corporation, 
neither can they operate to create a résidence distinct from that citizen- 
ship, and inconsistent with the very theory upon which jurisdiction, 
based upon diversity of citizenship, is conferred. That right is founded 
not upon distinctions between persons, whether natural or corporate 
as such, but upon diversity in locality of citizenship and résidence. 
"Wlhen Congress by the acts of 1887 and 1888 sought to contract the 
jurisdiction of the fédéral courts, admittedly as to natural persons, 
by no longer permitting the action to be brought in a district where 
the défendant might be found, is it probable that, respecting corpora- 
tions, the law was intended to remain unchanged? It will be noted 
that in cases like that at bar both parties in their citizenship are 
Etrangers to the state jurisdiction in which the suit is brought. How- 
ever, the Suprême Court has expressly made the rule announced in 
Shaw V. Quincy Mining Company and in Re Keasbey & Mattison 
Company applicable to railroad corporations. In Southern Pacific Rail- 
way Company v. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 
942, the plaintiff, a citizen of the state of Texas and a résident in the 
Eastern District thereof brought an action in the Circuit Court of the 
United States for the Western District of that state against the défend- 
ant, a corporation incorporated in the state of Kentucky. Hère it 
will be seen that one of the parties, to wit, the plaintiff, was a citizen 
and résident of the state in which the suit was brought, but in a dis- 
trict other than that in which the jurisdiction was invoked. The rail- 
road Company filed an answer or demurrer, in the nature of a plea 
to the jurisdiction, maintaining that the suit, if brought in the state 
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of Texas at ail, must be brought in the district of the résidence of the 
plaintifï — that is to say, in the Eastern District of Texas — and this 
plea was, of course, sustainèd. Mr. Justice Gray, again delivering 
the opinion of the court said : 

"The case is govenied by the décision of thls court at the last term, by 
which it was adjudged that the act of 1887, haviug taken away the alter- 
native,' permitted in the earlier acts, of suing a person in the district 'in 
which he shall be found,' requires an action at law, the .iurisdictlon of which 
is founded only upon Its being betweeu cltizeus of différent states, to be 
brought in the state of which one is a citizen, and in the district therein of 
which he is an inhabitant and résident; and that a corporation cannot, for 
this purpose, be considered a citizen or a résident of a state in which it bas 
Ilot been incorporated." 

That the exemption from being sued in any other district might 
be waived by the corporation is recognized hère, as in many other cases, 
but that privilège does not confer a jurisdiction upon the fédéral court 
within the meaning of the removal act. Shanberg v. Fidelity & Casu- 
alty Co., 158 Fed. 1-3, 85 C. C. A. 343, 19 L. R. A. (N. S.) 1206. 
The fédéral court is not given such jurisdiction ; and, as we hâve seen, 
those suits only can be removed of which that court is given original 
jurisdiction. To the same effect is Galveston, etc., Railway Companv 
V. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248. Citations 
might be indefinitely multipliée! of cases confirniing the conclusions 
reached. Many of them are to be found in the opinions to which réf- 
érence has been made, but it is not believed that further analysis of 
the authorities will be found either necessary or profitable. 

It is urged that the peculiar character of the property of railroad 
companies demands that their résidence be recognized to be in the 
various states and districts through which they operate. If this be 
so, as has already been pointed out, the duty lies with the législative 
department to remedy the defect. The function of this court is not 
to make law, but to interpret it, and such interprétation should be 
in harmony with and not in défiance of that of Àppellate Courts of 
controllitig authority. This court cannot say that a corporation may 
réside where the Suprême Court says it cannot réside; and it cannot 
say that a suit may be removed when Congress has said that it cannot 
be removed. Being conscious of no doubt of the correctness of the con- 
clusion reached, I am constrained to hold that the case must be re- 
manded. 



KANSAS CITY BREWBEIBS CO. v. TRICKETT et al. 

(Circuit Court, D. Kansas, First Division. June 17, 1907.)' 

No. 8,523. 

Commerce (§ 40*) — Intebstate Commerce — Intoxicating Liquobs. 

Under the Interstate commerce clause of the Constitution, intoxicating 
llquors, lawfully purchased m good faith in one state by a résident of 
another state, may lawfully be dellvered to the purchaser in the state 
of his résidence, and the carrier and the persons and équipaient employed 
in such carriage are entltled to protection by the courts from unlawful 

«For other cases see same toplo & § NDmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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interférence in the state of delivery as instruments of intor.state com- 
merce, wlietlier or not such Interférence proceeds from those assuming to 
act iinder authority of state laws. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 29, 30; Dec. 
Dig. § 40.*| 

In Equity. Suit by the Kansas City Breweries Company against 
C. W. Trickett and others. On motion for preliminary injunction. 
Granted as to one défendant. 

Harkless, Crysler & Histed and A. L. Berger, for complainant. 

Keplinger & Trickett, for défendant Trickett. 

POLLOCK, District Judge. Complainant, a citizen of the_ state 
of Missouri, presented its bill of complaint against C. W._ Trickett, 
the duly appointed assistant Attorney General of the state, in Wyan- 
dotte county, James Porter, the sherifï, and Joseph Taggart, the coun- 
ty attorney of said county, David E. Bowden, the chief of police, and 
Ralph Nelson, city attorney of Kansas City, Kan., and Newton V. 
Reicheneker, agent for the receivers appointed by the Suprême Court 
of the state in litigation therein pending and also a deputy sherifï of 
Wyandotte county, praying an injunction against said défendants, 
and each of them, restraining them from unlawfully interfering with 
the complainant, its agents, servants, and employés, in the carrying 
on of its lawful and established business of selling, within the state 
of Missouri, its manufactured products, consisting of béer, malt, aie, 
malt extract, and other like products, to citizens of this state and mak- 
ing delivery thereof to inhabitants and résidents of this state in the 
completion of such contracts of purchase so made in the state of Mis- 
souri. The bill charges, in substance : That while engaged in the con- 
duct of such lawful interstate business, in a lawful manner, défend- 
ants, their agents and servants, without authority or right to so do, 
did seize and hold the teams, wagons, and harness of complainant 
and those employed by it to make deliveries of its products so sold, 
and did arrest, or cause to be arrested, the drivers of the teams and 
others lawfully engaged in making deliveries of its goods so sold to 
persons résident in this state. That complainant has built up and 
has a large, well-established, and lucrative business in the city of Kan- 
sas City, Mo., in which city and state, under the laws thereof, the 
manufacture, sale, and delivery of malt liquors by complainant is a 
legitimate and lawful business. That complainant has, at large cost 
and expense, built up and has a lucrative trade and established busi- 
ness with inhabitants and résidents of this state, in the transaction of 
which business it sells in the state of Missouri to résidents and inhab- 
itants of this state its malt products and makes delivery thereof in 
the original boxes, bottles, and packages to such purchasers in good 
faith, in pursuance of sales made in the state of Missouri. That de- 
fendants threaten to, and unless enjoined and restrained by order of 
this court will, by unlawful interférence and violence, break up and 
destroy the business of complainant so lawfully donc and performed 
under the Constitution and laws of this country. On the présentation 

•For other cases see same topïc & § numbek lu Dec. & Am. Digs, 1907 to date, & Rep'r indexes 
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of this bill duly verified, a restraining order was issued. Thereafter 
the cause came on for hearing on this application for a temporary in- 
junction, and the same stands submitted on affidavits and oral argu- 
ments of solicitors. 

The law of the case presented by the bill is well settled by the 
repeated décisions of the Suprême Court. In Vance v. W. A. Vander- 
cook Company, 170 U. S. 438, 18 Sup. Ct. 674, 42 L. Ed. 1100, Mr. 
Justice White, delivering the opinion of the court, says: 

"In the Inception It Is necessary to bear In niind a few elementary proposi- 
tions, whlch are so entirely concluded by the prevlous adjudications of this 
court that they need only be briefly recapitulated: 

"(a) Beyond dispute the respective states bave plenary power to regulate 
the sale of intoxicatlng liquors wlthln thelr borders, and the scope and extent 
of such régulations dépend solely on the .ludgment of the lawmaking power of 
the States, provlded always they do not transcend the llmlts of state author- 
ity by Invadlng rlghts which are secured by the Constitution of the United 
States, and provlded, further, that the régulations as adopted do not operate 
a discrimination against the rlghts of résidents or cltizens of other states of 
the Union. 

"(h) Equally well established is the proposition that the rlght to send liq- 
uors from one state into another, and the aet of sending the same, is Inter- 
state commerce, the régulation whereof has been eommitted by the Constitu- 
tion of the United States to Congress, and hence that a state law which dénies 
such a rlght, or substantially interfères with or hampers the same, is in con- 
flict wlth the Constitution of the United States." 

In Rhodes v. lowa, 170 U. S. 412, 18 Sup. Ct. 664, 42 L. Ed. 1088, 
Mr. Justice White, delivering the opinion of the court, says : 

"We thlnli that, interpreting the statute by the light of ail its provisions, 
It was not intended to and did not cause the power of the state to attach to 
an Interstate commerce shipment, whilst the merchandise was in transit 
under such shipment, and until its arrivai at the point of destination and de- 
Uvery there to the consignée, and of course this conclusion renders it entirely 
unnecessary to consider whether, if the act of Cougress had submitted the 
rlght to make Interstate commerce shipments to state control, it would be 
répugnant to the Constitution." 

The same learned justice, in delivering the opinion of the court in 
Heymann v. Southern Railway Company, 203 U. S. 270, 27 Sup. Ct. 
104, 51 L. Ed. 178, 7 Ann. Cas. 1130, says: 

"As the gênerai principle Is that goods nioving in Interstate commerce cease 
to be such commerce only after dellvery and sale in the original package, 
and as the settled rule is that the Wilson law was not an abdication of the 
power of Congress to regulate Interstate commerce, since that law simply af- 
fecta an incident of such commerce by allowing the state power to attach 
after dellvery and before sale, we are not eoncerned with whether, under the 
law of any particular state, the llability of a railroad Company as carrier 
ceases and becomes that of a warehouseman on the goods reaching their ulti- 
mate destination before notice and. before the expiration of a reasonable time 
for the consignée to recelve the goods from the carrier. For,, whatever may 
be the divergent légal rules in the several states coneerning the précise time 
when the liability of a carrier as such In respect to the carrlage of goods 
ends, they cannot affect thé gênerai principle as to when an Interstate ship- 
ment ceases to be under the protection of the commerce clause of the Con- 
stitution, and thereby cornes under the control of the state authority." 

Mr. Justice ISrewer, delivering the opinion of the court in Express 
Company v. Kentucky, 206 U. S. 129, 27 Sup. Ct. 606, 59 L. Ed. 987, 
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décidée! May 13th of the présent year, in reversing the court of Ap- 

peals of Kentucky says : 

"Mueh as we may sympathize with the efforts to put a stop to tbe sales 
of intoxicating llquors in deflimce of the pollcy of a state, we are not at 
liberty to recognize any rule whlch will nullify or tend to weaken the power 
vested by the Constitution In Congress over iuterstate commerce." 

In the light of the above-adjudicated cases and many others from 
the Suprême Court, there can be no question but that complainant 
may in Missouri lawfuUy sell to a résident of this state its béer, or 
other malt liquor products, and that, in pursuance of such contract of 
sale, it may deliver its product so sold in this state to the purchaser. 
If the contract of sale and purchase be made in good faith, that the 
carrier of such goods from the state where sold to the state in which 
the delivery is to be made is engaged in interstate commerce, and that 
the carrier, the goods sold, and the equipment employed for the pur- 
pose of such carriage is entitled to and will be protected by the courts 
under the interstate commerce clause of the fédéral Constitution, from 
such unlawful interférence and violence as «eeks to destroy such busi- 
ness, whether such interférence proceeds from those assuming to 
act under authority of state laws, or not, and it matters not whether 
the purchase price of such products, carried in interstate shipment, be 
paid at the time and place of purchase or at the date and place of de- 
livery so long as the purchase be lawfully made in good faith, in a 
foreign state, and in pursuance of the contract of purchase the goods 
are carried into this state for delivery. American Express Company 
V. lowa, 196 U. S. 133, 25 Sup. Ct. 182, 49 L. Ed. 417. 

The controversy in this case arises, however, more from the facts 
involved than from any disagreement as to the law of the case. It 
was not seriously contended at the hearing, and the évidence does not 
warrant the granting of any relief by temporary order against défend- 
ants Porter as sheriff, Bowden as chief of police, Taggart as county 
attorney, or Nelson as city attorney. Therefore the restraining order 
against said défendants heretofore granted must be and is set aside 
and annulled. 

From a review of the évidence, it quite clearly appears that on the 
14th and 15th days df May, while complainant through its agents, 
servants, employés, and transfermen employed for such purpose, were 
engaged in the delivery of béer in the original boxes, bottles, and 
packages, in pursuance of bona fide orders presented to complainant in 
Missouri and there accepted and filled by it for delivery in Kansas 
City, Kan., such agents and employés were uniawfully set upon and 
arrested, the béer being delivered was taken and retained, the teams 
and wagons owned and driven by the parties making the delivery were 
seized and driven ofï by certain persons acting or claiming to act un- 
der the authority of the laws of this state, and such drivers and de- 
liverymen were threatened with arrest, force, and violence in case 
they did not desist from again engaging in such law fui interstate busi- 
ness. The only question arises over the identity of such ofïenders. 
In the case of défendant Newton V. Reicheneker there is little or no 
room for doubt. It is conclusively shown, by the évidence, that with- 
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;out the authority, knowledge, or consent of his principals lie did on the 
llth day of May, 1907, issue the following unwarranted order to the 
sheriff of Wyandotte county, and the chief of police of Kansas City, 
commanding them by virtue of his supposed authority to interfère 
with ail the conveyances and employés of the parties therein named, 
whether such parties at the time should be engaged in la w fui Interstate 
commerce or otherwise, as f ollows : 

"Dear Sir: By the authority as agent of the reeeivers of the Suprême Court 
of this State, I ask you to assist me in packing up ail brewery wagons marlied 
as follows: Interstate Transfer Company, National Trausfer Company, 1. 
Pelzman, P. ShoenhofEen, T. R. Snyder, Ferd Helm, Helm Brewlng Company, 
Rochester Brewery Company, Kansas City Breweries Company, T. J. Blick 
ïransfer Company, and forthwith take possession of same and deliver them 
to the Gleed & Jones stables at 5th and State Ave. In regard to the drivers 
of same they should be turned loose unless they refuse to give up said wag- 
ons. In case of refusai to give up said wagons arrest said drivers also. 

"Yours respectfully, Newton V. Relcheneker, Agent for Reeeivers." 

It is further shown the persons seizing the wagons and teams and 
arresting the drivers in this instance claimed the right to do so with- 
out a warrant because acting under authority from the reeeivers. 
From ail which. I am of the opinion the unlawful acts in this case 
were donc under the direction of said Reicheneker. Therefore a tem- 
porary injunction as prayed will be granfed against défendant Newton 
V. Reicheneker until the further order of this court upon the giving 
by complainant of a bond in the sum of $2,500 to be approved by the 
clerk of this court. 

As to the défendant C. W. Trickett, the évidence leaves the case 
more in doubt. It is quite clear the son of said Trickett took a very 
active part in the unlawful and unwarranted proceedings, and that he 
asserted he was acting under the directions and advice of his father. 
The évidence further discloses he telephoned for his father, who 
came upon the scène after the teams, wagons, and béer had been seiz* 
ed and released the teams and wagons. It further appears Trickett, 
as assistant Attorney General, caused warrants to issue and procured 
the arrest of the drivers of the wagons. On the other hand, the de- 
fendant Trickett positively disclaims any participation in the unlaw- 
ful seizures made or any intention of violating the right of com- 
plainant, its agents, servants or employés, while engaged in the trans- 
action of Interstate business. On the whole évidence, I find the re- 
straining order against C. W. Trickett may be set aside, and as to 
him no temporary injunction will now issue, with leave, however, to 
complainant, by supplem entai bill and additional proofs, to again apply, 
shall the necessity for such order arise in the future to protect com- 
plainant from interférence with its purely interstate business, conduct- 
ed in good faith and in lawful manner. 

It is so ordered. 
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OITY TRUST CO. v. SEDALIA LIGHT & TRACTION CO. (MISSOURI, K. 
& T. RY. CO. et al., Interveners). 

(District Court, W. D. Missouri, Central Division. April 22, 1012.) 

No. 2,337. 

1. Eecbivers (§ 158*) — Claims Entitled to Pbiority Oveb Moktgage. 

Défendant conipany, whieh operated an electric plant and street rail- 
road, executed a mortgage to secure bonds eoverlng ail of its property 
and franchises, including after-acquired property and its inconie and 
earnings, and authorized tlie trustée in case of default to take possession 
of the property and appropriate said earnings. A foreclosur» suit was 
instituted by the trustée, in whieh receivers were appolnted who operated 
the property. Défendant had contracted with a railroad conipany to pay 
the latter one-half the cost of niaiutaining flagnien at a crossing. and 
the railroad conipany intervened, setting up a claim for sums due under 
the contraet at the time of the appolntment of the receivers. A coal coju- 
pany also intervened, setting up a claim for coal sold the défendant. 
The order appointing the receivers made no réservation in favof of other 
creditors. Held that, in the alisence of s])ecial circumstances creating 
equities in tlieir behalf, the claims of the interveners were not entitled 
to priority of payment over the mortgage debt for whieh such earnings 
were pledged. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 301-306; Dec. 
Dig. § 158.*] 

2. Recei\^ïR8 (§ 158*) — Claims Entitleu to Priority Ovbiî Mortoage. 

A Street railroad Company appealed from a judgment recovered against 
it for damages for a Personal injury, giving a supersedeas bond. Pend- 
ing the appeal receivers were appolnted for its property, under a mort- 
gage covering both its property and earnings. and, on nffirmance of the 
judgment, the surety on the supersedeas bond was compelled to pay it. 
Hold, that the appeal was a protection to the security of the bondholders, 
and that the surety was entitled to repayment from the earnings of the 
receivership ahead of the mortgage debt. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ .301-306 ; Dec. 
Dig. § 158.*] 

In Equity. Suit by the City Trust Company against the Sedalia 
Light & Traction Company. On demurrers of complainant to bills 
of intervention filed by the Missouri, Kansas & Texas Railway Com- 
pany, the Stanley Coal Company, and United States Fidelity & Casu- 
alty Company. Sustained as to first two interveners, and overruled 
as to Castialty Company. 

Harkless, Crysler & Histed, for complainant. 
George F. Longan, for défendant. 
Montgomery & Montgomery, for interveners. 

POLLOCK, District Judge. On March 19, 1907, défendant, the 
Sedalia Fight & Traction Company, made, executed, and delivered to 
complainant as trustée its certain mortgage to secure an authorized 
issue of bonds in the aggregate amount of $1,500,000. Of this amount 
$749,000 are issued and outstanding. This sum is in excess of the 
value of ail the property of défendant of every kind and nature. 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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The mortgage made by défendant to complainant as security for said 
indebtedness pledges its property and income in the following terms: 

"Ail and singular its property, real, personal and mlxed, of every kind what- 
soever, now owned or hereafter acqulred, includlng ail Its streets and sub- 
urban railvvays, ail its plants and property for the génération and supply of 
gas and eleetricity for llght, beat, and power, ail Ita lands, buildings, improve- 
ments, and fixtures, ail its road beds, rights of way, tracks, sidings, turnouts, 
bridges, culverts, rolling stock, equlpments, motors, eugines, dynamos, boilers, 
niachinery, wires, pôles, pipes, conduits, lamps, cables, fuel, supplies, rights, 
privilèges, franchises, choses in action, contracts, claims, stocks, bonds, and 
other securities of other conipanies now owned by it or hereafter aequired 
as well in law as in equity, together with the rights, tolls, profits, and iucome 
growing ont of or appertaining to said property, which shall include without 
restricting the generality of the foregolng grant, the railways and property 
described in the schedule hereto." 

The mortgage further provides for taking possession of the prop- 
erty in case of default of performance of any of its covenants by 
the mortgagee, and for the distribution of the proceeds reahzed from 
a foreclosure sale thereof. 

In the préservation and protection of the security pledged to it 
for the payment of the principal and interest on the bonds actually 
issued and outstanding, but not then in default, complainant did on 
June 10, 1910, file and présent its bill in this case, praying the ap- 
pointment of receivers, and E. F. Swinney and W. H. Powell were 
by the order of this court duly appointed receivers of ail the prop- 
erty of défendant company pledged by the terms of said mortgage, 
without réservation, in favor of any créditer. Thereafter, on Octo- 
ber 25, 1910, default having been by défendant made in the payment 
of interest on said bonded indebtedness, complainant filed a supple- 
mental bill of complaint praying a foreclosure of said mortgage, an 
accounting of the amount due the holders of bonds outstanding, and 
for an order of sale of the property to satisfy the same. An account 
having been taken, a decree of foreclosure and sale has been entered. 
Meanwhile, certain creditors, including the Railway Company, the 
Coal Company, and the Casualty Company, hâve filed bills of inter- 
vention praying an accounting with défendant of the amounts due 
said companies as creditors, and for a décrétai order directing the 
receivers out of money in their hands received from the opération of 
the properties over and above expenses to pay said claimants in préf- 
érence to the right of the bondholders represented by complainant. 

The nature of the demands presented by interveners asserted to be 
superior in point of equity to the claims of the bondholders may be 
briefly summarized as f oUows : 

(1) Demand of the Railway Company. In the year 1907 défendant 
and the Railway Company entered into a contract by which two flag- 
men were employed at a crossing at joint expense. Under the terms 
of this contract, the Railway Company was to pay thèse flagmen, and 
each month défendant was to pay the Railway Company one-half 
the expenses of maintaining the same. This contract was kept and 
performed by défendant until about April, 1910. After that time, and 
until the appointment of the receivers, défendant has not paid the 
one-half of said expense which should hâve been paid by it. Also, a 
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small sum owing by défendant to the Railway Company for materials 
used in repairing the crossing in question, aggregating a total of $280.- 
54, which is averred by intervener to be due and unpaid from de- 
fendant, as an accounting will show. It is further averred in the op- 
ération of the Street railway there has been received more than $25,- 
000, over and above expenses incurred, wherefore intervener prays 
a decree entitling it to priority in payment of its demand over the 
indebtedness due the bondholders. 

(2) Demand of the Coal Company. This demand arises from the 
fact that the Coal Company sold and delivered coal to défendant be- 
tween February 10, 1910, and April 8, 1910, to the amount of $1,- 
166.86, for which it has not been paid ; that this coal was necessarily 
purchased and used by défendant in the opération of its property ; 
that through the opération of the property the receipts exceed the 
expenses of opération in "a large amount, wherefore the demand of 
the Coal Company for prior payment to that of the bondholders is 
prayed. 

(3) Demand of the Casualty Company. On February 10, 1910, 
judgment was rendered against défendant in an action brought against 
it to recover for personal injuries received by plaintiff therein, who 
was not an employé of défendant. Défendant prosecuted an appeal 
to the appropriate reviewing court, and gave a supersedeas bond in 
the pénal sum of $800 to stay the enforcement of the judgment ren- 
dered pending such appeal. Said bond was conditioned to pay ail 
damages and costs in case the appeal was not sustained. On a re- 
view the judgment of the trial court was affirmed, and the Casualty 
Company, as surety on the supersedeas bond, was compelled to pay 
the sum of $571.79, judgment, interest, and costs, wherefore it avers 
its rights to be superior in point of equity to that of bondholders rep- 
resented by complainant. 

[ 1 ] In so far as the rights of the Railway Company and the Coal 
Company are concerned, they are simple contract creditors of défend- 
ant. Until their bills of intervention were filed in this suit, they had 
taken no steps to reduce their demands to judgment, nor to fasten 
any lien on the body of the property pledged to secure the bonds 
represented by complainant or its income. At the time said demands 
were first presented in their unliquidated form, the property was in 
the hands of receivers appointed by this court for the spécial pur- 
pose of conserving the security pledged to the payment of the bonded 
indebtedness. This property so pledged consisted, not alone of ail 
the physical assets of défendant, but also of ail profits and income 
derived or derivable from its opération. Hence, although it be true, 
as averred in the bills of intervention, a profit was made in opération, 
yet such profit was charged with the lien of the mortgage of which 
interveners had notice at the time of their dealings with défendant. 
As the order appointing the receivers made no réservation in favor of 
interveners, and as in accordance with the provisions of the mortgage 
the property, including the income derived or derivable from opéra- 
tion thereof, had passed into the possession of the court in the en- 
forcement of the lien of the mortgage at the time the bills of inter- 
vention were filed in this suit, it is quite well settled the rights of 
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thé bôndholders under the lien of the mortgage cannot be postponed 
or displaced by the rights of simple contract creditors, unless, per- 
haps, by demands of that peculiar nature stated by Mr. Justice Shiras 
in Thomas v. Western Car Company, 149 U. S. 110, 13 Sup. Ct. 831, 
Z7 h. Ed. 663, as f oUows : 

"It is easy to see that the payment of unpaid debts for operating expenses, 
accrued wlthln 90 days, due by a railroad company suddenly deprived of the 
control of its property, due to operatives in its einploy, whose cessation from 
work simultaneously is to be deprecated, in the interests both of the property 
and of the public, and the payment of liaiited amounts due to other and Con- 
necting lines of road for materials and repairs, and for unpaid ticket and 
freight balances, the outcome of indispensable business relations, when a 
stoppage of the continuance of such business relations would be a probable 
resuit, in case of nonpayment, the gênerai conséquence involving largely, 
also, the Interests and accommodation of travel and trafic, may well place 
such payments in the category of payments to préserve the mortgaged prop- 
erty in a large sensé, by maintainlug the good will and integrity of the en- 
terprise, and entitle them to be made a flrst lien." 

Or unless such demands are based on some statute of the state in 
force at the date of the making of the mortgage creating a prior right 
in the claimant, or in case of necessary materials furnislied which 
became part of and directly enhance the value of the mortgaged 
property itself in such sensé as to render the sale of the mortgaged 
property, including the materials furnished for the benefit of the se- 
curity holders, without payment for the materials so supplied inéq- 
uitable. See Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 339; Wal- 
lace V. Loomis, 97 U. S. 146, 24 L. Ed. 895 ; Miltenberger v. Logans- 
port Railway Ce, 106 U. S. 286, 1 Sup. Ct. 140, 27 L. Ed. 117; Knee- 
land V. American Loan Co., 136 U. S. 89, 10 Sup. Ct. 950, 34 L. Ed. 
379; Thomas v. Western Car Company, 149 U. S. 95, 13 Sup. Ct. 
824, 37 L. Ed. 663 ; V. & A. Coal Co. v. Central Railroad, etc., Com- 
pany, 170 U. S. 355, 18 Sup. Ct. 657, 42 L. Ed. 1058; Grèce v. 
Metropolitan Trust Co., 197 U. S. 183, 25 Sup. Ct. 415, 49 E. Ed. 
717; Atlantic Trust Co. v. Dana, 128 Fed. 209, 62 C. C. A. 657. 

However, in the case at bar, while it is averred the coal furnished 
by the Coal Company was necessary to the continued opération of the 
road when furnished, yet in my opinion it was not furnished by the 
Coal Company on the strength of any supposed equity it would there- 
by acquire over the rights of the bondholders as provided in the 
mortgage, but it was furnished on the crédit of the défendant. For 
anything appearing in the bill it was consumed prior to the appoint- 
ment of the receivers. Mr. Justice Shiras, delivering the opinion of 
the court in Thomas v. Western Car Co., supra, which was in part 
a demand for priority in payment of the rental due on cars employed 
by the railway company prior to the receivership, said: 

"It cannot be said that in no case can Indebtedness for necessary supplies 
which accrued before the appointment of a receiver be allowed priority t» 
the mortgage bonds." 

It was held in Miltenberger v. Logansport Railway, 106 U. S. 286, 
311, 1 Sup. Ct. 140, 162 (27 L. Ed. 117), that: 

"Many clroumstances may exist which may make it necessary and Indis- 
pensable to the business of the road and the préservation of the property for 
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the receiver' to pay pre-existing debts of certain classes out of tbe earnlngs of 
tlie receivership, or even the corpus of the property." 

It is, however, added that: 

"The discrétion to do so should be exercised with very great care. The 
payment of snch debts stands prima facie on a différent Imsis from the pay- 
ment of clainis arisiiig imder tlie receiversliip, \^-hile it uuiy be brought with- 
iii the principle of the latter by spécial circunistauces." 

Under the circumstances of this case, in the light of authority, I 
am inclined to the opinion the demands of both the Railway Com- 
pany and the Coal Company are in their nature such as to require 
their postponement to the payment of the indebtedness due the bond- 
holders under the terms of the mortgasje in suit, and as the purpose 
of the bills of intervention filed by said parties is to secure an order 
directing the receivers out of funds in their hands arising from the 
opération of the property or its sale, which was pledged to the bond- 
holders as security, be first paid, that the demurrers must be sustained 
for want of equity. 

[2] The claim of the Casualty Company, however, stands on a dif- 
férent footing. In that case, prior to the receivership, a judgment 
was rendered against défendant company. In the enforcement of 
this judgment its property might hâve been sold, and its title and pos- 
session, subject to the mortgage, passed to a third party, who could 
and doubtiess would hâve operated the property not for the benefit 
of the bondholders, but to his own use, and in payment of his de- 
mand prior to the receivership. To avoid this loss or destruction of 
rights granted by défendant to the bondholders, intervener, at the re- 
quest of défendant, made the supersedeas bond which operated to 
stay the enforcement of the judgment and allovv'ed the property to 
remain in the hands of défendant to be operated by it until the case 
was affirmed on review, when, not being able to make the debt out of 
the principal on account of the receivership, the surety was compelled 
to and did satisfy the judgment. Surely this was such an act of pro- 
tection of the security pledged to the payment of the bonds arising 
in opération of the property as in equity requires the Casualty Com- 
pany to be paid in préférence to the holders of the mortgage debt. 
Union Trust Co. v. Morrison, 125 U. S. 591, 8 Sup. Ct. 1004, 31 L. 
Ed. 825; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675, 28 L. 
Ed. 596; Jones v. Central Trust Co., 73 Fed. 568, 19 C. C. A. 569; 
Whiteley v. Central Trust Company, 76 Fed. 74, 22 C. C. A. 67, 34 
h. R. A. 303. 

In Union Trust Co. v. Morrison, supra, Mr. Justice Bradley, de- 
livering the opinion of the court, said : 

"The Holbrook judgment and exécution could hâve greatly deranged the 
business ôf the company as a going concern. The roUiug stock could hâve 
been seized and removed. Whether such seizure could or could not hâve been 
prevented by the mortgagees Is a différent question. It would at ail events 
hâve required légal proceedings, and probably serions litigation, and this the 
mortgagees did not see fit to undertake. To save the property from being 
taken to prevent the catastrophe which its taking would hâve caused, and 
the serions questions which would hâve arisen had it actually been sold, the 
intervener gave his bond to obtain an injunction. It was not done for the 
purposes of being subrogated to the questionable rights of Holbrook under 
195 F.— 54 
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hls Jndgment; but to prevent the certain Injury to the property Itself, whlch 
the attem{>ted enforcement of those rights would bave Involved." 

It folio ws the demurrer for want of equity to the bill of interven- 
tion of the Casualty Company must be overruled. It is so ordered. 



UNITED STATES v. YANKEE FUEL CO. 

(District Court, D. New Mexico. April 13, 1912.) 

No. 18. 

(Syllabus ly the Court.) 

1. Public Lands (| 111*) — Patents— Coal Land— Entbies— "Phe-emption 

Laws." 

The proviso to section 7 of the Act of March 3, 1891, c. 561, 26 Stat. 
1098 (U. S. Comp. St. 1901, p. 1521), giving tlie rlght to patent where no 
contest or protest bas been Sied within two years after recelver's receipt 
"upon the final entry of any tract of land under the homestead, timber 
culture, désert land, or pre-emption laws," does not include coal land 
entries. 

[Ed. Note.— For other cases, ses Public Lands, Cent. Dig. § 310; Dec. 
Dlg. 8 111.*] 

(Additional Syllaim iv Editorial IStaff,) 

2. Public Lands (§ 111*) — "Pke-emption." 

The Word "pre-emption" bas a varied meanlng. At common law it ex- 
pressed the klng's rigbt to buy provisions and other necessaries for bis 
bousehold in préférence to others. In international law, it expresses the 
rigbt of a nation to detain goods of a stranger in transit so as to afford 
Its subjects a préférence. Webster gives, among other définitions, the 
rigbt of purcbase before anotber, but the word "pre-emption" in Act 
Mareb 3, 1891, c. 561, § 7, 26 Stat. 1098 (U. S. Comp. St. 1901, p. 1521), 
relatlng to bomestead entries, bas anotber well-deflned tecbnical meaning, 
familiar to ail. 

[Ed. Note.— For otber cases, see Public Lands, Cent. Dig. § 310 ; Dec. 
Dlg. § 111.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5496, 5497.] 

In Equity. Bill by the United States against the Yankee Fuel Com- 
pany. Motion for temporary injunction granted. 

George W. Wickersham, Atty. Gen., and S. B. Davis, Jr., U. S. 
Dist. Atty., of Las Vegas, N. M., for the United States. 

Kellogg & Rose, of New York City, Northcutt & McHendrie, of 
Trinidad, Colo., and John Morrow, of Raton, N. M., for défendant. 

POPE, District Judge. This suit is brought by the United States 
to restrain the mining of coal upon certain premises in Colfax county. 
The allégations are such as, if true, to demonstrate that the original 
entry woman, Smith, filed on the land in 1904 for the benefit of one 
Wilson, and under circumstances such as mâde the proceedings a 
f raud upon the government. It is f urther alleged that Wilson, pur- 
suant to this corrupt understanding, in 1905 received a transfer of 
the entry from Mrs. Smith. Final receipt issued March 4, 1905, but 
no patent has issued. The défendant company acquired the entry in 

•For other cases see Bame topic & § numbek In Dec. & Am. Digs, 1907 ta date, & Rep'r Indexe* 
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1908 it is alîeged with notice of the fraud by Smith and Wilson. In 
January, 1908, the government served notice on défendant to show 
cause why the entry should not be canceled because of the fraud in 
its inception, and this proceeding to cancel is still pending before the 
Land Department. With a view of preventing the défendant from 
continuing to mine coal on the premises, it is prayed that a temporary 
injunction issue pending the final détermination of the land office con- 
troversy, and that a perpétuai injunction issue in the event that the 
entry be finally canceled. The sworn answer of défendant puts in 
issue the allégations as to fraud by Smith and Wilson, and asserts 
that, if any such existed, défendant bought without notice in good 
faith and for value. It is also claimed for défendant that the action 
does not lie because the question as to the validity of the entry was 
not raised by the government within two years from the date of the 
final certificate, and because, by section 7 of the Act of March 3, 1891, 
c. 561, 26 Stat. 1098 (U. S. Comp. St. 1901, p. 1521), the right to pat- 
ent became absolute after such two years. 

It is not contested by défendant that under Erhardt v. Boaro, 113 
U. S. 537, 5 Sup. Ct. 560, 28 L. Ed. 1113, a proceeding of this char- 
acter will ordinarily lie by the government to restrain vvaste pending 
the détermination of ownership. Neither is it seriously contended 
that a lack of notice by the défendant of the initial fraud alleged 
would of itself constitute a défense in a case such as this where pat- 
ent bas not issued. Hawley v. Diller, 178 U. S. 537, 20 Sup. Ct. 986, 
44 Iv. Ed. 1157, would seem to conclude the défendant upon this point, 
and there is nothing in U. S. v. Détroit Company, 200 U. S. 321, 26 
Sup. Ct. 282, 50 L. Ed. 499, detracting from this conclusion. [ 1 ] The 
principal reliance of défendant is upon the two-year limitation under 
the act of March 3, 1891. That act, which is entitled "To repeal tim- 
ber culture laws, and for other purposes," contains the following pro- 
viso in its section 7: 

"Provided, that after the lapse of two j'eari? from the date of the issuance 
of the receiver's receipt upon the final eutry of any tract of land under the 
homestead, timber culture, désert land, or pre-emptlon laws, or under this 
act, and when there shall be no pending contest or protest against the validity 
of such entry, the entryman shall be entitled to a patent conveying the land 
by him entered, and the same shall be issued to him ; but this provlso shall 
not be construed to requlre the delay of two years from the date of said en- 
try before the issuing of a patent therefor." 

The controversy is as to whether the words "under the pre-emption 
laws" as just used were intended by Congress to include coal land 
entries. It is urged by défendant, agreeably to the dérivation of the 
Word "pre-emption," that it means, broadly, any process whereby land 
is acquired from the government under circumstances such that the 
entryman has a prior right of purchase, and it is said that coal land 
entries in certain aspects hâve this quality. On the other hand, the 
government contends that the term "pre-emption laws" has a well- 
defined technical meaning, f amiliar , to ail, as including simply the 
act of September 4, 1841, and acts amendatory thereof, as contained 
in chapter 4 of title 32 (sections 2257-2288) of the Revised Statutes 
(U. S. Comp. St. 1901, pp. 1379-1386). In determining which of 
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thèse positions is correct, little aid is derived from the décisions of the 
Land Department, for thèse are not harmonious. While certain early 
expressions from the officers charged with administeringf the public 
lands favor the view urged bv défendant (In re James G. Harris et 
al., 28 Land Dec. Dept. Int.' 90 ; Instructions of June 3, 1904, 33 
Land Dec. Dept. Int. 10) the récent expressions are to the contrary. 
In re Thomas A. Cummings, 39 Land Dec. Dept. Int. 93 ; Alaska 
Coal Lands, 39 Land Dec. Dept. Int. 327, 332. With the exception of 
a case from the District of Columbia, to be presently considered, the 
question does not appear ever to hâve been expressly determined by 
the courts. 

[2] It is undoubtedly true, as défendant contends, that the word 
"pre-emption" has a varied meaning. At common law it expressed the 
king's right to buy provisions and other necessaries for the use of his 
household in préférence to others. In international law it expresses 
the right of a nation to detain goods of a stranger in transit so as to 
afford its subjects a préférence of purchase. Webster's New Interna- 
tional Dictionary, 1911, gives, among other définitions, "the right of 
purchase before another." Viewed in this last light, the expression 
is probaWy broad enough to include coal entries, at least those under 
the second section of the Coal Land Act of March 3, 1873, Rev. 
St. § 2348 et seq. (U. S. Comp. St. 1901, p. 1440). But did Congress 
use it in that sensé ? For itiany years prior to the Act of 1891 the term 
"pre-emption laws" had had a well-known spécial meaning. This is 
pointed out in Atherton v. Kowler, 96 U. S. 513, 24 L. Ed. 732, where 
the court, speaking in 1877, sets forth the "violation, fraud and oppres- 
sion" which attended the sales of public lands prior to the Act of 1841. 
The court says : 

"ïo remedy this state of things tUe pre-emption System was established. 
This, at flrst, was only applicable to lands which had been surveyed. But 
gradually this was chauged, uutil, in 1862, pre-emptions were allowed, under 
proper restrictions, on uusurveyed lands as well as those surveyed. Act June 
2, 1862 [c. 95] 12 Stat. 418. It may, therefore, he said that at the time the 
transactions occurred of which we are speaking there were three modes of 
securing title to public lands: (1) By purchase at the public land sales ordered 
by the Président. (2) By private entry ; that is, by going to the land offlcer 
and paying at the rate of $1.25 or $2.50 per acre for any land subject to pri- 
vate entry or sale at those rates respectively. (3) By pre-emption. Both 
the former modes contemplated the immédiate payment of the money, and the 
right of the party to the land was flxed when this was donc. He had then 
a vested interest, which became a perfect légal title when he received his 
patent. This was usually after sueh delay as was necessary to aseertain if 
there were any conflicting clalms or rights to the land. But the pre-emption 
of land did not require or admit of payment at the tlme the right of pré- 
emption was exercised. The land might not hâve been surveyed, and then it 
could not be Identifled or described so as to cause a patent to issue on it. 
The law also Intended to give the settler time to build a house, break up 
the ground, and make a settlement flrst and payment afterwards. During 
this preliminary period he had no vested right to the land; but, as we bave 
elsewhere decided, he did thus acquire the right of préférence in the purchase. 
That is to say, if he made the necessary settlement and improvement, and 
the necessary déclaration in writing, no other person could buy the land 
until the period elapsed which the law gave hlm to pay the purchase-money. 
Frisbie v. Whitffey, 9 Wall. 187 [19 L. Ed. 668] ; Hutchings v. Low, 15 Wall. 77 
[21 L. Ed. 82]. Among the things which the law requlred of a pre-emptor, 
and the principal things required of him to seeure his right, were (1) to make 
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a setOemeiit on the land in person ; (2) to inhabit and improve tlie same ; (3) 
to erect a clwelling house thereon. Section 225!), Kev. Stat." 

The foregoing clearly shows that when Congress passée! the act 
of March 3, 1891, the term "pre-emption laws" had a well-defined 
technical significance. It is a famiHar rule of stattitor}^ construction 
that terms having a technical meaning are presumed to be used by the 
Législature in that sensé unless it clearly appears from the statute 
itself that it was the intention to use them in a more popular sensé. 
As was said in Hawley v. Diller, supra, in dealing with the définition 
of "bona fide purchaser" : 

"Tliis was tlie well-defined meaning of the terni long l)efore the enactmeut 
of the statute under considération. Unless it is apparent that Congress in- 
tended it to hâve a différent meaning it is to be presumed to hâve been used 
in its technical sensé." 

We see no indication from the statute of 1891 of any intention that 
the term "pre-emption" should be construed in a popular rather than 
in its technical sensé. Indeed, rather the contrary. The same wôrd 
is used at least three other times in the same statute (sections 3, 4 
and 7 [U. S. Comp. St. 1901, pp. 1385, 1381, 1521]), and in each 
instance under circumstances which show its use to be spécial. In 
section 4, for example, there is an express repeal of certain specified 
sections of the Revised Statutes and "ail other laws allowing pre- 
emption of the public lands of the United States." Certainly this is 
as broad as the language in section 7, upon which défendant relies. 
And yet to give it the construction contended for would mean that 
the very coal land laws upon which defendant's entry rests were re- 
pealed by the act which it invokes as quieting such entry. A further 
very relevant considération is pointed out in United States ex rel. 
Gribble v. Ballinger, 33 App. D. C. 211, which dealt with the ques- 
tion of whether an entry under the Timber and Stone Act was within 
the proviso of section 7. In that décision it is said: 

"In a spécifie sensé and by connnon usage pre-emption laws nieant the 
early laws relating to the disposition of the public lands, enacted .years hefore 
the timber culture, désert land. and timber and stone acts. If the word was 
Intended to be used in the generic sensé in the proviso, there was no occa- 
sion whatever for preceding it with the particular récital oï entries under the 
homestead, timber culture, and désert land laws. As entries under those 
laws constitute pre-emptions in the broad sensé of the Avord, their récital 
would be of no effect unless the word be given its Unrited si'^'nification. And, 
as ail the words of a statute are to be given ef!'c<t, if roasonable, in its con- 
struction, the spécial récital would seem to indicate that Congress intended 
that pre-emption should hâve this restricted meaning." 

It is sought to distinguish the Gribble Case upon the ground that 
entries under the timber and stone act there dealt with hâve no pre- 
emption features, whereas coal land entries bave. As to the entries 
at least under section 1 of the coal entry act of 1873 (Rev. St. § 2347 
[U. S. Comp. St. 1901, p. 1440]), however, the transaction is a pure 
purchase with no éléments of pre-emption. But, however this may 
be, we deem it clear that the proviso invoked does not cover defend- 
ant's situation, and that a temporary injunction must accordingly issue 
as prayed. 
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In re DENSON. 

In re KINNBY et al. 

0istrlct Court N. D. Alabama, N. D. April 11, 1912.y 

No. 1,802. 

1, Banketjptct (§ 177*) — Feaudtjlent Sales bt Bankeupt— Right of Tbu8- 

lEE. 

A fraudulent sale by a bankrupt after tUe fillng of the pétition In bank- 
ruptcy made to tlie agent of the buyer Is voldable at the option of the 
trustée by an appropriate proceeding where the agent had knowledge of 
facts, charglng him with knowledge of the fraud. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 2G1-2G3; 
Dec. Dig. § 177.*] 

2. Bankbuptct (I 288*) — Bankkuptot Coubt— Featidulent Tbansfeb or 

Pkopeett bt Bankeupt— RECovEKY—JuEismcTioiî. 

Where a bankrupt after the fillng of the pétition in banltruptey sold 
goods In hls posses.slon through a bailee to oue chargeable with knowledge 
of the fraudulent transaction, the bankruptcy court has jurisdictlon by 
Bummary proeeedlng to compel the restoration of the property or the 
proceeds thereof to the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 447; Dec. 
Dig. I 288.* 

Jurisdictlon of fédéral courts in sults relatlng to bankruptcy, see note 
to Balley v. Mosher, 11 O. C. A. 313.] 

8. Banheuptct (§ 186*) — Feaudtjlent Sales— Measube or Damages. 

Where a bankrupt after the fillng of the pétition in bankruptcy sold 
mercÏLandise In hls possession through a bailee to a buyer chargeable with 
knowledge of the facts, the bankruptcy court properly required the buyer 
to restore to the trustée the value of the goods as Involced instead of the 
price the buyer pald ; the évidence as to value being confllctlng, and 
the bankrupt testifying that the goods were new and worth the involce 
prlce. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. {§ 285, 319; 
Dec. Dig. § 186.*] 
4. Bankbuptct (§ 288*) — Fbaudulent Sales — Liabilitt of Agent. 

Where a bankrupt after the fillng of the pétition in bankruptcy sold 
merchandlse In his possession through a bailee to an agent, who surren- 
dered possession to hls principal, the bankruptcy court in summary 
proeeedlngs against the agent and principal to compel the restoration to 
the trustée of the goods, or the proceeds thereof, should not order the 
agent to restore the property to the truste*. 

FEd. Note. — For other cases, see Bankruptcy, Cent. Dig. i 447; Dec. 
Dig. I 288.*] 

In the matter of L. G. Denson, bankrupt. Pétition of E. C. Kin- 
ney and another to review an order of the référée compelling the res- 
toration of property to the trustée or the proceeds thereof. Modifîed 
and confirmed. 

J. B. Brown and A. A. Griffith, for petitioners. 

E. W. Godbey and J. M. Kilpatrick, for trustée. 

GRUBB, District Judge. This is a pétition to review the order of 
the référée requiring E. C. Kinney and Talmage Kinney to restore 
to the trustée property or the proceeds ther eof, alleged to hâve been 
•For otber euei gee aam« toplc & { virtiMxs in Dec. & Am. Diga. 1907 to date. & Rep'r Indexas 



IN HE DENSON 855 

receîved by them from the bankrupt by a fraudaient transfer after 
tlie filing of the pétition in bankruptcy. 

[ 1 ] The f raudulent character of the sale of the goods by the bank- 
rupt to Talmage Kinney, vvho was acting for E. C. Kinney in mak- 
ing the purchase, is not disputed, and it abundantly appears that Tal- 
mage Kinney had knowledge of facts that charged him with knowl- 
edge of its fraudulent nature. The transfer or sale was therefore 
voidable at the option of the trustée by an appropriate proceeding. 
The inquiry which requires considération is whether a summary péti- 
tion in the bankruptcy cause or a plenary suit was the appropriate 
proceeding. 

[2] The évidence is without conflict that the bankrupt prior to the 
fîling of the pétition had removed the goods in controversy from his 
store in Cullman to a storehouse about two miles from that place, and 
had made a sale to one Walker, who, becoming crippled, repudiated 
the purchase, and at the time of the filing of the pétition was hold- 
ing the property as the bailee of the bankrupt. After the filing of 
the pétition, the bankrupt made the sale to Kinney, and Kinney then 
took possession of the goods and intermingled them with his own 
stock in a store he was operating in Cullman, and at the time of the 
filing of the summary pétition against him had sold a part of the 
goods and still had a part in his possession. 

The contention of the petitioners is that they are adverse claimants, 
and could only be proceeded against in a plenary suit. If the sale 
and delivery of the goods had preceded the filing of the pétition in 
bankruptcy, this position would be unassailable. On the contrary, the 
évidence shows without conflict that the sale and delivery occurred 
after the filing of the bankruptcy proceeding, and at the time of fil- 
ing the possession of the goods was with the bankrupt through his 
bailee. In view of this fact, the question of the jurisdiction of the 
bankrupt court in a summary proceeding is ruled by the cases of 
Bryan v. Bernheimer, 181 U. S. 188. 21 Sup. Ct. 557, 45 L. Ed. 814, 
Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, Bab- 
bitt V. Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. 
Cas. 969, Acme Harvester Co. v. Beekman Lumber Co., 222 U. S. 

307, 32 Sup. Ct. 96, 56 L. Ed. , rather than by the cases of Bardes 

V. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, 
and Jacquith v. Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 
620. 

In the case of Babbitt v. Dutcher, 216 U. S. 102-113, 30 Sup. Ct. 
372, 377, 54 L. Ed. 402, 17 Ann. Cas. 969, the court distinguished 
the two classes of cases and the respective remédies for each, as fol- 
lows : 

"There are two classes of cases arising under the act of 1898 and eon-, 
troUed by différent princlples. The flrst class is where there is a claim of 
adverse title to property of the bankrupt, based upon a transfer antedating 
the bankruptcy. Tlîe other class is where there is no claim of adverse title 
based on any transfer prior to bankruptcy, but where the property is in the 
physical possession of a thlrd party or of an agent of the bankrupt, or of an 
offlcer of a bankrupt corporation, who refuses to deliver it to the trustée in 
bankruptcy. In the former class of cases a plenary suit must be bronght, 
either at lavv or in equity, by the trustée, in which the adverse claim of title 
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ean be tried and adjudicuted. In the latter class It is not necessary to brins 
a plenary suit, but tlie banlcniptcy court niay act suminarily, and niay make 
an order in a summary proceediug for the delivery of the property to the 
trustée, without the formallty of a formai litigation. The former class falls 
within the ruiing in the case of Bardes v. Hawarden Bank, 178 IJ. S. 5"i4 
[20 Sup. et. 1000, 44 L. Kd. 11751, and in the case of Jacquith v. Kowley, 
188 U. S. 620 [23 Sup. Ct. ,%9, 47 L. Ed. 620], which hold that such a siiir 
can be brought only in a court which would hâve had jurisdiction of a suii: 
by the bankruptcy agalnst tlie adverse clainiant, except vvhere the défendant 
consents to be sued elsewhere. In the latter class a plenary suit is not uecfs- 
sary, but the case falls within the rule laid down in Bryan v. Bernheimer. 
181 U. S. 188 [21 Sup. Ct. 557. 45 L. Ed. 814], and Mueller v. Nugeut, l.Sl 
U. S. 1 [22 Sup. et. 269, 46 L. Ed. 405], which hold that the bankruptcy court: 
could act summarily." 

In the case of Acme Harvester Co. v. Beekman Lumber Co., 222 
U. S. 307, 32 Sup. Ct. 96, 56 L. Ed. , the court said : 

"The filing of the pétition is an assertion of jurisdiction, with a view to the 
détermination of the status of the bankrupt and a settlement and distribution 
of his estate. The exclusive jurisdiction of the bankruptcy court is so far 
in rem that the estate is regarded in custodia legis from the filing of the 
pétition." 

And, after quoting from the bankrupt act, the court further said : 

"Thèse provisions and others might be recited to show the policy and pur- 
pose of the bankruptcy act to hold the estate in the custody of the court for 
the benefit of c-reditors after the iiling of the pétition and until the question of 
adjudication Is determined upon. Pending the proceediiigs the law holds 
the property to abide the décision of the court upon the question of adjudi- 
cation as effectively as if an attachment had been Issued, and prevents credi- 
tors from defeating the purposes of the law by bringlng separate attachment 
suits which virtually would amount to préférences in favor of such credl- 
tors"— citlng State Bank v. Cox (C. C. A. 7th Circuit) 143 Fed. 91, 74 C. C. A. 
285; Board of County Commissioners v. Hurley (C. C. A. Sth Circuit) 169 
Fed. 92, 93, 94 C. C. A. 362. 

In view of thèse décisions, it seems clear that the bankruptcy court 
has jurisdiction in a summary proceeding to order restored by a third 
person to the trustée property which was in the possession of the 
bankrupt at the time of the fihng of the pétition and thereafter de- 
livered to such third person, though he holds it under a claim of right, 
when he is summarily proceeded against. 

The case relied upon by petitioners as asserting a contrary princi- 
ple dénies jurisdiction to the bankruptcy court to proceed summarily 
only in cases "against those who hâve such claims of existing liens 
or titles, when the pétition in bankruptcy is filed." In re Rathman, 
183 Fed. 913, 925, 106 C. C. A. 253, 265. 

[3] The petitioners also contend that the référée was in error as 
to the amount required to be restored. The petitioner, by mingling 
the goods with his own stock and selling part of them, had by his 
own act made restoration in kind impossible. The référée required 
him to restore the value of the goods, as invoiced, instead of the 
price the petitioner paid the bankrupt for them, which was 50 per 
cent, of that amount. The amount required to be restored should 
represent the actual value of the goods when taken over by petitioner. 
The évidence as to its value is conflicting. The majority of the wit- 
nesses testify that 50 per cent, of the invoice value was the actual 
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value. Tl'.e bankrupt testified that the goods were new and worth 
the invoice price; and petitioner testified that when he put them in 
his stock they were marked 25 per cent, above the invoice price. In 
view of thèse undisputed facts and of the circumstances of extremity 
of the bankrupt, known to petitioner when he made the purchase, I. 
am persuaded that they were bought by him at a sacrifice from the 
true value ; and that the amount fixed by the référée represents the 
true value of the goods at the time of their receipt by petitioners, 

[4] The petitioners' further contention is that the référée erred in 
ordering Talmage Kinney, who acted merely as agent for E. C. Kin- 
ney in making the purchase, to restore the property to the trustée, 
he having had no possession of it except as agent for E. C. Kinney, 
and having surrendered such possession as he had to his principal 
before the summary pétition was filed against him. The order of the 
référée should be modified in this respect, and, as so modified, is con- 
firmed, and the costs of review taxed against petitioners. 



In re DENSON. 

(District Court, N. D. Alabama, N. E. D. April 12, 1912.) 

No. 1,802. 

1. Bankrcptcy (§ .399*) — Exemptions— Right to Exemptions. 

Under Code Ala. 1907, §§ 41.S;î, 4184, requiring an exécution debtor 
claiming exemption to schedule ail his personalty and deliver It to the 
ofïicer, and providing that, If on a contest of his exemption he is shown to 
hâve personalty not seheduled nor delivered to the ofiieer, tîie court must 
set aside his exemption from the omitted and undelivered property, a 
référée may on a contest of a bankrupt's exemption charge his exemp- 
tion with any property shown to hâve been in the bankrupt's possession 
at the tinie of the institution of bankruptcy, and not dlsclosed by his Inven- 
tory or surrendered to the trustée, but property fraudulently transf erred 
by the bankrupt prier to the flling of the pétition in bankruptcy cannot be 
treated as a part of his exempt property, nor can exemption be denied as 
a punishment for fraudulent conduct on the part of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 657, 669; 
Dec. Dig. § 399.*] 

2. Bankruptcy (§ 400*) — Exemptions— Rigiit to Exemptions. 

Where, on a contest of a bankruî)t's exemption, the évidence stiowed 
a systematic attempt on the bankrupt's part to fraudulently withhold. 
from his trustée what goods he could secrète, and that part of the goods 
traced to his possession withln six months of his bankruptcy were unac- 
counted for, and that he had concealed from his trustée for his own bene- 
flt other goods, the trustée, to require the référée to charge the exemption 
with any property shown to hâve been in the bankrupt's possession at 
the time of the institution of bankruptcy and not surrendered to him, 
need not identlfy the undiscovered goods, since the facts are pecullarly 
wlthin the knowledge of the bankrupt who must explain what became of 
the property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 670, 671- 
675; Dec. Dig. § 400.*] 

•For other cases see same topic & § ntjmeek in Dec. Se Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of the bankruptcy of L. G. Denson. Order of réf- 
érée, denying bankrupt his exemption f rom property specified by him, 
confirmed, and pétition for review denied. 

E. W. Godbey and J. M. Kilpatrick, for contesting creditors. 
J. B. Brown and A. A. Griffith, for bankrupt. 

GRUBB, District Judge. This is a pétition to review an order of 
the référée, setting aside to the bankrupt for his exemptions in lieu 
of spécifie property claimed by him property in the amount of his 
exemptions found by the référée to hâve been in his possession at the 
time of the filing of the pétition in bankruptcy, and which he had 
not surrendered to his trustée. The référée reached the conclusion 
from the évidence that the bankrupt had failed to account for prop- 
erty of the value of $3,000 which he had in his possession at the be- 
ginning of the bankruptcy by the method of balancing his receipts 
and disbursements. The évidence is convincing that the bankrupt' s 
disbursements of ail kinds up to the time of the filing of the pétition 
and the receiver's inventory of his assets fell short of accounting for 
the goods and property traced into his possession . from January 1, 
1910, when he commenced business, to the date of the bankruptcy, 
six months thereafter, in at least that amount. The question is 
whether the record sufficiently shows that property of this value was 
still in his possession when the pétition in bankruptcy was filed, for 
it is only on this theory that the référée would be justified in taking 
it into account as part of his exemptions. 

[1] No property theretofore fraudulently transferred or parted 
with by the bankrupt in any way to prevent its application to the 
payment of his debts could be treated as part of his exempt prop- 
erty. Nor could his exemption be denied as a punishment for any 
conduct on the bankrupt's part, however reprehensible it might be 
as to his creditors. This is the effect of the Alabama décisions. Un- 
der sections 4183 and 4184 of the Civil Code of Alabama of 1907, 
the référée had the right to charge his: exemptions, on a contest of 
his claim, with any property, shown to hâve been in the bankrupt's 
possession at the time of the institution of bankruptcy, and not dis- 
closed by his inyentory or surrendered, to his trustée. Cowan v. 
Burchfield (C. C.) 180 Fed. 614. It was under the authority of this 
section of the Code that the référée assumed to act. 

[2] Conceding, as intimated in the case above cited, that the bank- 
rupt's inability to account for the disposition of property of the value 
of $3,000 might not of itself justify the inference that the bankrupt 
still possessed it, in a case where no fraudulent disposition of assets 
by the bankrupt in contemplation of or subséquent to bankruptcy ap- 
peared, in this case there is the corroboration of such conduct on the 
bankrupt's part. The évidence showed that shortly before bankruptcy 
he disposed of 10 wagon loads of goods to one Leeth to pay an ex- 
isting debt, real or feigned, of $465; that he also fraudulently dis- 
posed of or secreted about $1,000 worth of goods in a dwelling 
house in the country, which he sold and delivered to one Kinney 
after bankruptcy had supervened; that, having placed one Boone in 
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possession of some of his goods during the month preceding bank- 
ruptcy, he sent Boone just before bankruptcy receipts for the price 
of the goods ; that on the night before the pétition was filed the 
bankrupt notified his brother to come with a wagon and get some of 
the goods, which the brother did early in the morning. From thèse 
undisputed facts it is a fair inference that the bankrupt, in contem- 
plation of impending bankruptcy and to secure an advantage to him- 
self either directly or through dehvery to others for his direct or in- 
direct benefit, had concealed or diverted from the trustée other por- 
tions of his stock of goods. The quantity of goods dehvered to Leeth 
seems disproportionate to the value at which they were taken over by 
him. The inference is admissible, in connection with the proof in 
the record, that some of the goods loaded in the wagons to go to 
Leeth did not appear in the list of those charged to him by.the bank- 
rupt, that more goods than were claimed by the bankrupt were in 
fact delivered by him to Leeth, and that the bankrupt was to profit 
by the excess. Ail thèse facts tend to establish a systematic at- 
tempt on the bankrupt's part to fraudulently withhold from his trus- 
tée what goods it was in his power to secrète or make away with. 
It also seems a fair inference that part of the goods purchased by 
him during the six months of his business career and the disposition 
of which he was unable to account for in his numerous examina- 
tions remained in his possession after bankruptcy as did the goods 
he disposed of to Kinney. They were traced to his possession, and 
he failed to establish how or when they left his possession. It was 
shown, without dispute, that he had concealed from his trustée for 
his own benefit other goods. To place upon the trustée the burden 
of identifying the undiscovered goods, and denying him the right to 
charge the bankrupt's exemption with them until this was done, is ex- 
acting too much of the trustée, in view of the fact that the descrip- 
tion and whereabouts of the property, representing the conceded dis- 
crepancy or the explanation of the discrepancy, are within the peculiar 
knowledge of the bankrupt. An established discrepancy of large 
amount, together with proven concealment of some of his assets by 
the bankrupt from his trustée, are sufficient to make a prima facie case 
for the trustée, calling for the bankrupt's explanation of what be- 
came of the property which he is so shown to hâve had, prior to 
bankruptcy, and which he failed to surrender to the trustée. 

For thèse reasons, the order of the référée denying the bankrupt 
his exemptions from the property specifically claimed by him, and al- 
lowing it only out of other property, in equal amount, found to bave 
beeri in the bankrupt's possession when the pétition in bankruptcy was 
filed and which the bankrupt had failed to schedule or surrender to 
his trustée, is confirmed, and the pétition for review denied at the 
costs of petitioner. 
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UNITED STATES v. JONES. 

(District Court, D. Marylaud. April 20, 1912.) 

SlIIPPING (§ 17*) — WlBELESS Equipment of I'assenger Vessels — Pkosecu- 
TIONS— PlEA. 

In the prosecutlon of the captaln of a steamshlp under Act Juiie 24, 
1910, c. 3T9, 36 Stat. 629 (U. S. Comp. St. Supp. 1911, p. 1265), whieh 
malîes it a puuishable offense for the master of any ocean-going vessel 
carrylng passengers, and earryiiig 50 or more iiersons, includiog pa «ni- 
gers and crew, to leave any port of the United States on a voyage of more 
than 200 miles, nnless equipped with a wireless telegraph apparatus, a 
plea setting up tliat the vessel did not carry passengers is lusufflcient, 
where It also admits thatthe vessel carried to Europe four persons, not 
members of her regular crew, who contributed a fund of $200 to one of 
the offlcers for extra food and accommodations, but avers that they pald 
nothlng for transportation, but were signed as members of the crew at 
a shilling a nionth although they were not paid and performed no serv- 
ices ; the question of whether they were or were not in fact passengers 
being o.ne for the jury under the facts. 

[Ed. Note.^Por other cases, see Shipping, Cent. Dig. §§ 45-49 ; Dec. 
Dig. § 17.*] 

Criminal prosecution by the United States against Isaac Jones. On 
pleas to indictment. Overruled. 

John Philip Hill and J. Craig McLanahan, U. S. Af-s. 
R. E. Lee Marshall and Eugène O'Dunne, for défendant. 

ROSE, District Judge. The défendant is the master of the Tem- 
plemore, a British ocean-going steamship, having a crew of more than 
50 persons. He has been indicted by the grand jury of the United 
States for this district for an alleged violation of chapter 379 of the 
Acts of Congress of 1910, approved June 24, 1910. 36 Statutes at 
Large, vol. 1, p. 629 (U. S. Comp. St. Supp. 1911, p. 1265). The stat- 
ute, in brief, makes it a punishable offense for the master or other per- 
son in charge of any ocean-going steamer of the United States or any 
foreign country carrying passengers, and carrying 50 or more per- 
sons, including passengers and crew, to leave, or attempt to leave, any 
port of the United States on a voyage of more than 200 miles, un- 
less such steamer shall be equipped with the means of sending and 
receiving wireless communications. The Templemore sailed f rom Bal- 
timore to Liverpool. It was not equipped with wireless apparatus. 

In two spécial pleas the défendant set up the défense that the ship 
did not carry passengers. The first of thèse pleas alleged that the 
Templemore was engaged in the business of transporting freight be- 
tween Liverpool and Baltimore, and not in the carriage of passen- 
gers. It said that the four persons whom the indictment alleged were 
passengers were friends of the défendant. The défendant desired to 
bave them as bis guests on the voyage. Eor that purpose he invited 
theni to become part of the crew of the vessel. They thereupon en- 
tered into a written contract or agreement of hiring and for services. 
By this agreement one of the persons in question agreed to serve 
upon the ship as surgeon, another as purser, another as assistant 

»For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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purser, and another as supercargo, for the compensation of one shill- 
ing a month each. The hiring of thèse persons in the capacities men- 
tioned and for the compensation named, it is alleged, was duly ap- 
proved by the British consul at Baltimore. The plea expressly admits 
that none of the persons named were ever called upon by the défend- 
ant to perform, nor did they or any of them perform, any service 
under said contract of employment, nor did any of them demand or 
.receive any of the compensation stipulated for in the said contract. 
It is said that they were willing to perform the services if they had 
been asked to do so, and the défendant was willing to pay them a 
shilling if they had asked for it. It is asserted that no one of them 
either paid or contracted or agreed to pay the défendant, or to any 
of the officers, agents, or servants of the corporation owning and 
operating the Templemore, anything of value as a considération for 
their transportation, but that, as the voyage of the Templemore is 
never less than 12 days, and may sometimes be 15 days, in length, 
such persons, desiring to be more comfortably provided for than the 
usual fare and accommodations of the ship would permit, decided to 
supply themselves with certain extra accommodations for the voyage 
in the nature of extra food and provisions. To that end they sub- 
scribed among themselves the sum of $200. Such sum was delivered 
to one of the servants or agents of the said corporation with the un- 
derstanding that ît would be used for the purpose of supplying the 
said persons with extra accommodations in the way of food and pro- 
visions on the voyage. 

By a second spécial plea the défendant alleged that the persons 
in question vi'ere invited by him to accompany him on the Templemore 
as his guests. They performed no services on the vessel and received 
no compensation. They remained thereon solely as his guests. They 
paid nothing for passage or transportation. The only expense incurred 
by them was the total sum of $200, contributed by the four in equal 
proportions, which sum was paid by them to one of the officers and 
agents of the vessel, with the understanding that the same was to be 
expended solely for the purpose of food and provisions for them. 

To thèse spécial pleas the government demurs. 

Whether the persons in question vi'ere passengers or not does not, 
necessarily dépend upon what kind of papers they signed, or by what 
names in such papers they called themselves or were called. It is 
not conclusively settled by the description given of the arrangement 
by which they each paid $50 to one of the officers of the vessel. 
Whether they were or were not passengers was a question to be deter- 
mined upon ail the facts and circumstances recited in those pleas, or 
which might be proved in évidence, and upon the inferences which a 
jury might properly draw from them. Every substantive fact alleged 
in either of the spécial pleas might be true. Yet from thèse facts, and 
others which might be proved by the government, a jury might be 
well entitled to hold that the persons in question were passengers. 
The jury might think, and be justified in thinking, that shipping such 
persons as members of the crew, and designating them as holding po- 
sitions which they were not expected to fill, and did not fill, and pro- 
yiding for the payment to them of a nominal compensation which they 
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did not expect to receive, and did not receive, and which nobody ever 
intended to pay them, and the payment by them of what the jury might 
hâve thought was the équivalent of passage money in the form of a 
spécial subscription to supply themselves with extra provisions and 
comforts, were devices intended to évade the laws, or régulations hav- 
ing the force of law, of this country, or of the United Kingdom, or 
both. 

The government's demurrer must be sustained. 

Thereupon défendant entered a plea of nolle contendere, and was 
fined. 



THE EARL P. MASON. 

THE SHAWMUT. 

(District Court, E. D. Pennsylvania. April 25, 1912.) 

Nos. 51, 55. 

Collision (| 45*) — Steam and Sailing Vessels— Fault. 

A collision at sea at nlght between a schooner and a steamship going 
In the same gênerai direction, but on converging courses, held due solely 
to the fault of the steamship, which was moving at greater speed, prob- 
ably in miscalculatlng the distance between the vessels and keeping her 
course too long ; the schooner, as the privileged vessel, properly keeping 
her course and speed. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 51; Dec. Dig. 
§ 45.*] 

In Admiralty. Suit by the schooner Earl P. Mason against the 
steamship Shawmut for collision, and cross-suit. D'ecree for the Earl 
P. Mason. 

Howard M. Long, for the Earl P. Mason. 

Francis C. Adler and John F. Lewis, for the Shawmut. 

J. B. McPHERSON, District Judge. Thèse are cross-libels be- 
tween the schooner Earl P. Mason and the steamship Shawmut ; each 
charging the other with being solely at fault for a collision that oc- 
curred at sea about 4 o'clock in the morning of November 6, 1910. 
Several facts are not in dispute : A f resh breeze was blowing f rom 
the northwest, and the night was dark and cloudy, but not foggy, or 
even misty, so that lights were easily visible at the usual distance. 
Both vessels were on their way down the New Jersey coast. The 
schooner — a wooden, three-masted vessel, 145 feet long, about 35 feet 
beam, and 15 feet depth of hold, of 462 tons net register — was sailing 
light from New York, expecting to take on cargo at Norfolk. The 
steamship — an iron vessel, 259 feet long, 36 feet beam, about 19 feet 
depth of hold, of about 1,100 tons net register — was loaded, and was 
bound from Philadelphia to Charleston and Jacksonville. The schoon- 
er was on the starboard tack, as she had been for several hours bef ore 
the collision, and both vessels were helped by the tide ; the speed of 
the schooner being about 6 miles an hour, while the speed of the 

•For other cases see same topic & § nhiueeii in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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steamship was about 9 miles. No other vessel was near, and the col- 
lision occurred in the open océan, in the neighborhood of the Fenwick 
Island lightship. There is, of course, much dispute concerning the 
cause of the collision, and after reading the 700 printed pages of tes- 
timony I find the case to présent the usual situation — a hopeless con- 
flict among the witnesses, in which a court can do nothing except 
adopt the more probable account. 

In finding the facts I shall not discuss the testimony, but shall sim- 
ply give my ultimate conclusions. In my opinion, what happened was 
this : Both vessels were proceeding in a southerly direction, the 
schooneï in the lead and some distance to the east. Her course had 
been about S. W. % S. ; but about 3 o'clock she made a slight change 
to S- W., and continued in this direction until the collision took place. 
The steamship's course had been S. S. E. until not long after 3 
o'clock, when a change was made to S. E. by S. Thèse were inter- 
secting courses, but whether danger would resuit f rom pursuing them 
depended upon the relative position of the two vessels. No harm 
could be donc as long as the steamship was far enough astern of the 
schooner; but, as her greater speed lessened the distance between 
them, the two courses inevitably brought the vessels nearer together 
and increased the danger of collision. It was, therefore, of the utmost 
importance that both should be vigilant and should carefully observe 
the rules of the road on the open sea. No complaint can be success- 
fully made of the schooner in thèse particulars. She observed the 
lights of the steamship from the time they first became visible at a 
distance of at least two miles; and, although she became uneasy as 
they drew visibly nearer, she was the privileged vessel, and had a right 
to do as she did, namely, hold her course, in the belief that the steam- 
ship would either pass astern or would keep sufficiently to starboard 
to avoid ail danger. The fault lay with the steamship. It is clear, I 
think, either that her inexperienced lookout — a seaman who had just 
been shipped after little inquiry into bis very slender qualifications, 
and was performing the duty of a lookout for the first time in his 
life — failed in vigilance, or (what is perhaps more likely) that she mis- 
calculated the distance between the vessels and got into a fatal posi- 
tion before she fully realized the situation. Her maneuvers lend much 
color to the belief that she supposed at first she might safely take 
the risk of keeping her course, even if this involved crossing the 
schooner's bow. Finding, however, that this was too dangerous, she 
abandoned the attempt, changed her course more to the east, and tried 
to do last what she ought to hâve done first, namely, to cross astern 
of the schooner. She nearly succeeded in the belated effort, but not 
quite, for she struck the schooner well aft on the starboard quarter, 
carrying away the mizzenmast and doing much other damage. The 
physical facts of the collision support what has just been said. The 
blow was delivered at an angle from forward aft. the schooner's house 
being moved aft and toward the port side, and the two vessels im- 
mediately afterwards lay starboard to starboard, the steamship's bow 
alongside the schooner's stern. The schooner did not jibe. It is clear 
that she was not pushed around the steamship's bow, as if upon a 
pivot — a nearly incredible theory, not put forward with much confi- 
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dence, I think — -and the steamship in a moment or two slipped- away 
tinder the schooner's stern. 

The steamship offers two alternative and inconsistent défenses. 
The first is that she was overtaking the schooner f rom a position more 
than two points abaft the beam, where she could see no side lights, 
and that the schooner failed to show a flare, as required by the tenth 
of the International Rules. I do not believe this défense. The un- 
deniable physical facts of the in jury are themselves enough to dis- 
crédit it, without dwelling upon the other, and I think the more proba- 
ble, évidence to the contrary. The second défense is that, even if she 
was where the schooner'stestimony places her, she could net see the 
latter's green light, because it was def ective in carrying power. I 
hâve read ail the testimony on this subject, and hâve examined the 
light itself, and I am satisfied that the slight defect in the lantern is 
greatly exaggerated in the argument. The subject was investigated by 
the fédéral authorities immediately after the collision, and, as no évi- 
dence has been ofifered concerning that inquiry, it is not unreasonable 
to believe that it would not strengthen this défense. But, aside from 
this, I am satisfied that the light was in condition to bè seen at the 
distance required by the rules, and I hâve little doubt that it was ac- 
tually seen, but was disregarded, for the reasons already given. Ei- 
ther this, or the steamship's lookout failed in his duty. 

A decree may be entered in favor of the schooner in No. 51, and 
dismissing the cross-libel in No. 55, with costs to the schooner in both 
cases. If the parties cannot agrée upon the amount of damage, a 
commissioner will be appointed. 
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FIDELITY TRUST CO. v. GASKELC 

(Circuit Court of Appeals, Eighth Circuit. Aprll 6, 1912.) 

Ko. 3,572. 

(Syllaliiis iy the Court.) 

t. Bankeuptct (§ 451*) — Godets (§ 405*) — Ciecuit Court of Appeals— Ap- 
pellate Jukisdiction. 

The Circuit Court of Appeals bas jurisdlction to review the décision of 
a Di.strict Court exercising ancillary jurisdiction In bankruptcy that it 
bas no jurisdiction to détermine whether the proceeds of goods it seizes 
and sells as the property of the banlirupt are the property of the bank- 
rupt estate or the property of adverse claimauts. 

It is only when the Jurisdiction of the trial court as a fédéral court 
Is in issue that the Suprême Court has exclusive jurisdiction to enter- 
tain a writ of error or an appeal under the first clause of section 5 of 
the Act of Jlarch 3, 1891, c. 517, 26 Stat. 826, 827 (U. S. Comp. St. 1901, 
p. 549), creating the Circuit Courts of Appeals. 

Whenever its jurisdiction is conditioned, not by Its power as a court of 
the United States, but (1) by Its gênerai anthority as a judicial tribunal, 
(2) by the gênerai princlples of jurisprudence and the established rules 
of practice regarding the disposition of the daims of iuterveuers and 
other parties in e<iuity and ancillary proceedings, or {'^) by the princl- 
ples and rules which govern the proceedings of courts of concuri'ent juris- 
diction between themselves, its décision Is reviewable by the Circuit 
Courts of Appeals. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 451 ;* Courts, 
Cent. Dig. §§ 1097-1099 ; Dec. Dig. § 405.* 

Jurisdiction of Circuit Courts of Appeals In gênerai, see notes to \mw 
Ow Bew V. United States, 1 C. C. A. 6 ; United States Freehold Land & 
Emigration Co. v. Gallegos, 32 C. C. A. 475.] 

2. Bankbuptct (§ 116*) — Fédéral Courts— Ancillaet Jijri.sdiction. 

District Courts exercising ancillary jurisdiction In bankruptcy are vest- 
ed with the power and charged wlth the duty to hoar and adjudge the ad- 
verse daims of parties who pray their détermination of such claims to 
the tltle to, or to légal or équitable liens upon, the spécifie property they 
seize as the property of thé bankrupt, and, according to their adjudica- 
tions, to send the property, or Its proceeds, to the court of primary juris- 
diction, or to apply them to the satisfaction of such clalms. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 116.*] 

8. Bankruptct (§ 18%,* New, vol. 8, Key No. Séries) — Claims or Thibd Peb- 

SONS. 

The petltloners In bankruptcy and offlcers appointed in the District 
Court of the Western District of New York Invoked the ancillary juris- 
diction of the District Court of the Western District of Missouri. That 
court appointed a receiver, seized and sold a stock of goods as the prop- 
erty of the bankrupts when the creditor, a corporation, of another "per- 
son," a partnership, intervened, alleged that the property seized was the 
only property of that partnership which was, and had been for years, in- 
debted to It In the sum of $15,000, and prayed that the proceeds of tbia 
property which was seized in Kansas City be applled to the payment of 
Its claim and to the payment of the claims of other creditors of that 
partnership similarly sltuated. 

Held, the District Court of the Western District of Missouri had the 
jurisdiction, and It was Its duty, to bear and adjudge this claim and to 
dispose of the proceeds of the property it seized wlthln Its territorial iim- 
Its according to its adjudication thereof. 

•For other cases see same toplc & % ncmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
195 F.— 55 
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(Aâditional Syllalut ly Editorial Btaf.) 
A. Bankbuptct (I 69*) — Statutqry Provisions— Persons Subject. 

Under Bankr. Act .Tuly 1, 1898, c. 541, 30 Stat 544 (U. S. Comp. St 
1901, p. 3418), a partnershlp is a distinct entity separate from the part- 
ners who compose It and from other partnershlps composed In part ol 
the same members. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. {f 61-63, 56; 
Dec. Dig. i 69.»] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri. 

Bankruptcy proceedings against Michael C. Simon, individually and 
as surviving partner. Pétition in intervention by the Fidelity Trust 
Company against Lon H. Gaskell, ancillary receiver. From a judg- 
ment for the receiver, the intervener appeals. Reversed and re- 
manded, with instructions. 

Justin D. Bowersock (Frank Hagerman and Lister M. Hall, on the 
brief), for appellant. 

John M. Cleary and C. W. McKay, for appellee. 

Before SANBORN and SMITH, Circuit Judges, and WILLIAM 
H. MUNGER, District Judge. 

SANBORN, Circuit Judge. Has a United States District Court, 
which in the exercise of its ancillary jurisdiction has seized and con- 
verted into money theproperty of a third "person," a partnership, as 
the property of a "person," another partnership, against which proceed- 
ings in bankruptcy hâve been commenced in the court of original ju- 
risdiction, the jurisdiction to restore the proceeds of the property 
which are still in its possession to a creditor of the true owner, the 
partnership, against which no proceedings in bankruptcy hâve been 
commenced, which is equitably entitled to them? This is the chief 
question which this appeal présents. 

[4] Under Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. 
Comp. St. 1901, p. 3418), a partnership is a distinct entity, a per- 
son, separate from the partners who compose it and from ail other 
partnerships. It owns its property apart from the individual prop- 
erty of its members and apart from the property of every other part- 
nership of which any of its members happen to be members, and it 
owes its debts apart from the individual debts of its members and 
from the debts of other partnerships of which àny of its members 
are members. It liiay be adjudged a bankrupt, although the partners 
who compoée it are not so adjudicated. Its members may be ad- 
judged bankrupts, but where one or more, but not ail, of them are 
not so adjudged, the partnership property may not be administered 
in bankruptcy without the consent of the partner or partners not ad- 
judged bankrupt. Section 5h. A receiver or trustée of a partnership 
adjudged a bankrupt is not the receiver or trustée of the property of 
another unadjudicated partnership in which the members of the bank- 
rupt partnership were also members, and he has no more right to seize 
or to administer such property than he has to take and distribute the 

•For otlier cases sce same topic & S nvmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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property of any other stranger. In re Bertenshaw, 157 I^ed. 363, 366, 
367, 368, 85 C. C. A. 61, 64, 65, 66, 17 L. R. A. (N. S.) 886, 13 Ann. 
Cas. 986. 

The stock of goods in controversy in this case was located in Kan- 
sas City, Mo. It was the property of a partnership, which, for the 
sake of brevity, will be called the Beeson firm. It was seized and 
sold by the United States District Court for the Western District of 
Missouri as the property of the partnership which, for brevity, will 
be called the Simon firm, and that court was about to remit its pro- 
ceeds to the trustée in bankruptcy of the property of the latter firm 
appointed by the référée in bankruptcy of the United States District 
Court for the Western District of New York when the Fidelity Trust 
Company, the appellant, filed an intervening pétition in which it al- 
leged thèse to be the facts. About October 8, 1910, an involuntary 
pétition in bankruptcy was filed in the United States District Court 
for the Western District of New York against Michael C. Simon, in- 
dividually, and M. C. Simon, as surviving partner of the firm of Ely 
Meyer, who died in May, 1910, and M. C. Simon, and that court 
appointed receivers of the estâtes of Simon as such surviving partner 
and as an individual. On October 13, 1910, upon an affidavit of the 
attorney for the petitioning creditors that their pétition had been filed 
in the New York court, that such receivers had been appointed by 
that court, that Simon as surviving partner and individually owned 
a stock of merchandise situated in Kansas City, and that it was for 
the best interest of the estate that a receiver should be appointed to 
carry on the mercantile business with this stock, the United States 
District Court for the Western District of Missouri appointed the 
appellee, Lon H. Gaskell, ancillary receiver of the estate of Simon as 
such surviving partner and as an individual, authorized him to con- 
duct a mercantile business with the property of the alleged bankrupt, 
and required him to report to that court. Ely Meyer and M. C. Si- 
mon, prior to the death of Meyer, were copartners in the Simon firm 
which had its principal offices and was engaged in the clothing busi- 
ness at Rochester, N. Y., but Joe Beeson was not a member of that 
partnership. At the same time Meyer, Simon, and Joe Beeson vifere 
partners in the Bçeson firm, which was conducting a clothing busi- 
ness in Kansas City, under the personal direction and management of 
Beeson, who was a résident of that city. The Beeson firm was a 
partnership separate from and independent of the Simon firm, and it 
owned the stock of goods at Kansas City which the receiver seized 
and sold. It had held out and represented to the appellant, the Fidel- 
ity Trust Company, that its stock of goods at Kansas City and its 
business were and would be separate from and independent of the 
assets and debts of the Simon firm, available to satisfy its obligations 
and exempt from the debts of the Simon firm. In reliance upon thèse 
facts and représentations, the intervener loaned to the Beeson firm 
$15,000 in March, 1906, and took its promissory notes therefor. It 
now holds the notes of that firm for this identical indebtedness, and 
they hâve not been paid. The only property of the Beeson firm is 
the proceeds of the sale of this stock of goods which the receiver. 
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Gaskell, seized and sold as the property of the Simon firm, under the 
orders of the court below, and the intervener was deprived of its 
remedy at law by that seizure and the continuing possession of the 
property and its proceeds by the court below and its receiver. In 
view of thèse facts, the intervener, the Fidehty Trust Company, 
prayed that the court below would retain and distribute the proceeds 
of the sale of the property of its debtor to it and to the other credi- 
tors of the Beeson firm, and that it would refuse to deliver thcm over 
to the trustées of the property of the Simon firm until the debts of 
the Beeson firm had first been paid, and that it hâve such other and 
further relief as in equity and good conscience it was entitied to re- 
ceive. 

None of the averments of this pétition were denied by answer or 
otherwise, so that, in the considération and décision of the issues 
now presented to this court, ail the allégations of this pétition must 
be taken to be true. Instead of challenging the averments of this 
pétition, the receiver pleaded to the jurisdiction of the court below, 
and his plea was that the United States District Court of the Western 
District of Missouri had no jurisdiction to détermine whether or not 
the goods it had seized and sold and their proceeds were the prop- 
erty of the Simon firm, and hence of the alleged bankrupts, or the 
property of the Beeson firm, and hence not a part of the assets of 
thé alleged bankrupts, and this because, as the receiver claimed, the 
original proceedings in bankruptcy against the Simon firm and against 
Simon were in the New York court, and, as he averred, that court 
alone had jurisdiction to détermine whether the court in Missouri had 
seized and sold the property of that estate or the property of a stran- 
ger. This plea the court below sustained. It dismissed the pétition 
of the intervener, and from its order the intervener appealed. 

[1] At the threshold of the considération of this case, we are met 
by the objection that this court is without jurisdiction to review the 
order assailed because the Suprême Court under the first clause of 
section 5 of Act March 3, 1891, c. 517, 26 Stat. pp. 826, 827, has ex- 
clusive jurisdiction to entertain a writ of error or appeal "in any 
case in which the jurisdiction of the court is in issue." But this 
clause has been limited by construction to cases in which the juris- 
diction of the court as a fédéral court is in issue. The Suprême Court 
has held that the jurisdiction of a court as a fédéral court was not 
in issue where its jurisdiction in equity was questioned on the ground 
that the complainant had a remedy at law (Blythe v. Hinckley, 173 
U. S. 501, 19 Sup. Ct. 497, 43 h. Ed. 783), where its jurisdiction in 
bankruptcy to require certain parties to pay money to a trustée was 
challenged (Schweer v. Brown, 195 U. S. 171, 25 Sup. Ct. 15, 49 L. 
Ed. 144), where its jurisdiction to adjudge that property claimed as 
exempt was the property of the estate of the bankrupt was in issue 
(Lucius v. Cawthon-Coleman Company, 196 U. S. 149, 25 Sup. Ct. 
214, 49 L. Ed. 425), where its jurisdiction to adjudge that an alleged 
bankrupt was engaged chiefly in farming and its dismissal of a péti- 
tion in bankruptcy upon that finding for want of jurisdiction was as- 
saijed (Denver First National Bank v. Klug, 186 U. S. 202, 22 Sup. 
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Ct. 899, 46 L,. Ed. 1127), where the plea to the jurisdiction pre- 
sented the question whether or not on account of the locaHty where 
goods were seized the court was the particular United States Dis- 
trict Court which had jurisdiction to adjudge their forfeiture (United 
States V. Larkin, 208 U. S. 333, 339, 28 Sup._ Ct. 417,_ 52 L. Ed. 517), 
where the question presented by an intervening pétition was whether 
a State court or the United States Circuit Court had jurisdiction to 
administer the affairs of a corporation (LouisviUe Trust Company v. 
Knott, 191 U. S. 225, 235, 24 Sup. Ct. 119, 48 L- Ed. 159), and 
where on an intervention in foreclosure proceedings in the United 
States Circuit Court, the jurisdiction of that court was assailed on 
the ground that a state court had first acquired jurisdiction of the 
subject-matter of the intervention and had thereby excluded the ju- 
risdiction of the fédéral court (Bâche v. Hunt, 193 U. S. 523, 525, 
24 Sup. Ct. 547, 48 L. Ed. 774). The cases cited illustrate, and the 
opinions in them estabhsh, the rule that it is only when the jurisdic- 
tion of the trial court as a fédéral court is in question that its deci- 
sicT is reviewable in the Suprême Court under the first clause of 
section 5 of the act creating the Circuit Courts of Appeals. When 
the issue regarding the jurisdiction of the trial court is conditioned, 
not by its power as a court of the United States, but by its gênerai 
authority as a judicial tribunal, or by the gênerai principles of 
jurisprudence and the established ruies of practice regarding the dis- 
position of the claims of interveners and other parties to equity and 
ancillary proceedings, or by the principles and rules which govern the 
proceedings of courts of concurrent jurisdiction between themselves, 
its décision is reviewable in the Circuit Court of Appeals. The ques- 
tion of the jurisdiction of the court below in the case at bar was of 
the latter class. It was conditioned, not by the power of that court 
as a fédéral court, but by the gênerai rules and principles governing 
the action of courts of concurrent jurisdiction in their relations to 
each other and by the principles of equity and rules of practice which 
control the disposition of the claims of interveners and other parties 
to original and ancillary suits in equity. It involved the simple ques- 
tion whether or not a court of equity which in ancillary proceedings 
in bankruptcy bas seized and bas in its control the property of a 
Etranger to the original and the ancillary proceedings bas jurisdiction 
to restore it to him or to bis creditor who bas been prevented by the 
act of the court from lawfully applying it to the payment of his claim. 
This court bas ample jurisdiction to review the dismissal of the in- 
tervening pétition challenged by the appeal. 

[2, 3] The stock of goods was the property of the Beeson firm. 
The court below by its receiver seized it, converted it into money, and 
was about to send it to the court in New York as the property of 
the Simon firm. If the Beeson firm, or any person without a bona 
fide purchase from or légal process against that firm, had undertaken 
so to remove this property from the state of Missouri, the intervener 
would hâve had the légal right to attach and apply it to the payment 
of its claim. The légal custody of the property by the court below 
deprived it of that right and remedy and now that the facts appear 
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by its pétition of intervention justice and equity demand that the 
court which, by mistake, deprived the Fidelity Company of the prop- 
erty it could otherwise hâve appropriated to the payment of its claim 
should use that power to restore it. In re John L. Nelson & Bros. 
Co. (D. C.) 149 Fed. 590, 594. The effect of the appointment of a 
receiver "is not to oust any party of his right to the possession of 
the property, but merely to retain it for the benefit of the party who 
may ultimately be entitled to it and when the party entitled to the 
estate has been ascertained the receiver will be deemed his receiver." 
Wiswall V. Sampson, 14 How. 52, 64, 14 L. Ed. 322. The court itself 
holds and administers the property in the hands of its receiver, not 
for the benefit of the complainant or petitioner wrho moves it to ap- 
point its receiver, nor for the benefit of the défendant, but for the 
benefit of those who establish their équitable right to it. Porter v. 
Sabin, 149 U. S. 473, 479, 13 Sup. Ct. 1008, 37 h. Ed. 815 ; Booth 
v. Clark, 17 How. 322, 330, 331, 15 L. Ed. 164. The utmost effect 
of the appointment of a receiver is "to put the property from that 
time into his custody as an officer of the court for the benefit of 
the party ultimately proved to be entitled, but not to change the title, 
or even the right of possession." Chicago Union Bank v. Kansas 
City Bank, 136 U. S. 223, 236, 10 Sup. Ct. 1013, 1017, 34 L. Ed. 
341. 

Why, then, should not the court below return the proceeds of this 
property to the créditer of its owner whom it has by mistake de- 
prived of it? The answer is, because that court is exercising ancil- 
lary and not primary jurisdiction, and for that reason alone has no 
power to right its own wrong and deliver the property to the party 
entitled to it. If it had no jurisdiction of this property whatever be- 
cause no original proceeding in bankruptcy and no plenary suit was 
brought in that court, then it had no jurisdiction whatever to seize or 
to sell it, and, if it had no such jurisdiction, it is its undoubted duty 
to restore the proceeds of it forthwith to the Beeson firm in Kansas 
City, from which it took it, or to the creditors of that firm who are 
equitably entitled to apply it to the payment of their claims. If, on 
the other hand, it had jurisdiction to seize it and to sell it, that ju- 
risdiction imposed upon it the duty to détermine whether it was the 
property of the bankrupt or the property of the Beeson firm and to 
cause its receiver to deliver it to the party equitably entitled to it. 
It is true that prior to the year 1910 this court was of the opinion 
that the District Courts of the United States had no ancillary ju- 
risdiction in bankruptcy proceedings, and that the court of original 
jurisdiction had the power to détermine the title, the right to the pos- 
session and the existence of liens upon spécifie property claimed as 
a part of the bankrupt's estate situated in other districts, and the 
power to enforce its décisions in those districts. In re Granité City 
Bank, 137 Fed. 818, 70 C. C. A. 316; In re Dempster, 172 Fed. 353, 
355, 356, 97 C. C. A. 51. But in January, 1910, the Suprême Court 
decided in Babbitt v. Dutcher, 216 U. S. 102, 110, 114, 30 Sup. Ct. 
372, 54 L. Ed. 402, 17 Ann. Cas. 969, and in Elkus, Petitioner, 216 
U. S. 115, 117, 30 Sup. Ct. 377, 378 (54 E. Ed. 407), that "the re- 
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spective District Courts of the United States sitting in bankruptcy 
hâve ancillary jurisdiction to make orders and issue process in aid 
of proceedings pending and being administered in the District Court 
of another district," and the Congress in June of that year enacted 
that the District Courts "are hereby invested within their respective 
territorial limits as now established, or as they may be hereafter 
changed, with such jurisdiction at law and in equity as will enable 
them to exercise original jurisdiction in bankruptcy proceedings in 
vacation, in chambers, and during their respective terms as they are 
now or may be hereafter held to * * * (20) exercise ancillary 
jurisdiction over persons or property within their respective terri- 
torial limits, in aid of a receiver or trustée appointed in any bank- 
ruptcy proceedings pending in any other court of bankruptcy." 
Bankr. Act July 1, 1898, c. 541, § 2, 30 Stat. 545 (U. S. Comp. St. 
1901, p. 3420), as amended by Act June 25, 1910, c. 412, § 2, 36 Stat. 
(Part 1) 839 (U. S- Comp. St. Supp. 1911, p. 1491). 

Moreover, it seems to be settled by the décisions in Babbitt v. 
Dutcher, and other cases, that the limitation of section 2 of the Bank- 
ruptcy Act of the jurisdiction granted to the District Courts in bank- 
ruptcy to "their respective territorial hmits" restricts the exercise of 
the power of a district court in which a pétition in bankruptcy is filed 
to its own district, and that it may not enforce its process or its 
order for the delivery of property without the territorial limits of 
its district. Lathrop v. Drake, 91 U. S. 516, 517, 23 L. Ed. 414; 
Babbitt V. Dutcher, 216 U. S. 102, 110, 30 Sup. Ct. 372, 54 L. Ed. 
402, 17 Ann. Cas. 969; Staunton v. Wooden, 179 Fed. 61, 64, 102 
C. C. A. 355; In re Peiser (D. C.) 115 Fed. 199, 200; In re Sutter 
Bros. (D. C.) 131 Fed. 654; In re Benedict (D. C.) 140 Fed. 55; In 
re Robinson (D. C.) 179 Fed. 724. 

It is therefore no longer true that one court, the court making the 
adjudication in bankruptcy, takes exclusive jurisdiction and alone col- 
lects and détermines the titles to and liens upon the property wher- 
ever situated claimed as part of the estate of the bankrupt. It was 
undoubtedly because this was not true and because the court of pri- 
mary jurisdiction in New York had no power to enforce its process 
or its order for the seizure or delivery of the property hère in ques- 
tion situated in the state of Missouri that the ancillary jurisdiction 
of the court below was invoked. The earlier conclusion of this court, 
therefore, to the efïect that the District Courts sitting in bankruptcy 
had no ancillary jurisdiction and the arguments in its opinions that 
were believed to sustain that view, are no longer authoritative. We 
turn to the considération of the rights and remédies of parties under 
the décisions of the Suprême Court and the act of Congress, to which 
référence bas been made. 

A proceeding in bankruptcy is a proceeding in equity, and a district 
court sitting in bankruptcy, whether it is exercising its primary or 
its ancillary jurisdiction, is a court of equity. It is an established 
principle of equity jurisprudence that whenever a court of chancery 
takes into its légal custody, and thereby withdraws and withholds 
property from replevin, attachment, or other légal proceedings, it 
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hears and adjudges the daims to tlie title and to légal and équitable 
liens upon that property of ail parties who intervene in the suit or 
proceeding before it in their own behalf and submit their claims to 
its adjudication. By this rule the power inhered in and the duty was 
imposed upon the court belovv to hear the pétition of the intervener 
to décide whether the stock of goods seized and held was the prop- 
erty of the bankrupt's estate or of the Beeson firm and according 
to its décision to deliver its proceeds to the trustées of that estate or 
to the Beeson firm and its creditors. 

It is true that the Suprême Court once said that the filing of a 
pétition in bankruptcy "is a cavèat to ail the world and in effect an 
attachment and injunction" (Mueller v. Nugent, 184 U. S. 1, 14, 22 
Sup. Ct. 269, 275, 46 L. Ed. 405), that the adjudication in bankruptcy 
puts the property of the bankrupt in custodia legis, and that its title 
vests in the trustée upon his appointment. But the later décisions 
of that court adjudge that the statement quoted applies only to par- 
ties who hâve no substantial claim of a lien upon or title to the 
property claimed as that of the bankrupt, and that against those who 
hâve such claims of existing titles or liens when the pétition in bank- 
ruptcy is filed its filing is neither a caveat nor an attachment, that it 
créâtes lio lien, and that they are strangers to the proceedings in the 
absence of an order or process making them parties, or some équiv- 
alent notice. Jaquith v. Rowley, 188 U. S. 620, 625, 23 Sup. Ct. 369, 
47 L. Ed. 620; York Mfg. Co. v. Cassell, 201 U. S. 344, 352, 353, 26 
Sup. Ct. 481, 50 L. Ed. 782; Hiscock v. Varick Bank of New York, 
.206 U. S. 28, 41, 27 Sup. Ct. 681, 51 L. Ed. 945; In re Rathman, 183 
Fed. 913, 924, 106 C. C. A. 253. Again, it is the title of the bank- 
rupt only that is placed in custodia legis by the adjudication and that 
vests in the trustée when appointed, and if the averments of the 
pétition of the intervener are true, as we must assume in the consid- 
ération of this plea to the jurisdiction, the stock of goods taken by 
the court below never was the property of the bankrupts. The Bee- 
son firm had a title to it which was created before and existing when 
the pétition in bankruptcy was filed and the intervener's équitable 
right to it relates back to that title. The property was held by the 
Beeson firm vmder an adverse claim and title when the court below 
seized it and when the pétition in bankruptcy was filed. 

Attention is called to the fact that by the act of June 25, 1910, 
"ancillary jurisdiction over persons or property within their respective 
territorial limits" is granted to the District Courts "in aid of a re- 
ceiver or trustée appointed in any bankruptcy proceedings pending in 
any other court of bankruptcy" ; and it is contended that the true 
construction of this grant is that it makes the District Court the 
agent, the mère hand of the receiver or trustée appointed by the court 
of primary jurisdiction, bound to seize, couvert into money, pay over 
to him, and send to that court the proceeds of any property in its 
territorial jurisdiction which he may point out as the property of 
the bankrupt, without judicial power or duty to inquire, or to décide, 
whether the property it takes and sends forth beyond its jurisdiction 
is that of the bankrupt or of a stranger, what légal or équitable liens 
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are held upon it by the citizens of its district, what theexpenses of 
its officers are, or what their compensation shall be and without power 
to pay them out of the proceeds of the property it seizes and sells. 
If such had been the purpose of Congress, it would undoubtedly hâve 
conferred this power on the receiver or trustée of the court of pri- 
mary jurisdiction directly. It was probably because the Congress vyas 
unwilling to intrust the power to such an officer and desired^ to in- 
voke the judicial power and discrétion of a court of equity to inquire 
and décide what property ought to be seized and sold and what pro- 
ceeds ought to be sent to the court of primary jurisdiction as the 
property of the bankrupt's estate that it conferred this ancillary ju- 
risdiction upon the District Courts within their respective territorial 
limits. Under it, thèse courts must appoint their own receivers, must 
guard them against wrongful action and conséquent liabiHty, and must 
direct the course they shall pursue. Conscience, good faith, and rea- 
sonable diligence alone move courts of equity to action. They may 
not be divested of their judicial functions and made mère catspaws 
to do the will of private parties or public officers, even by législative 
action, much less by mère construction. Moreover, it would be un- 
just, unwise, and detrimental to the administration of justice to es- 
tablish the rule that courts of ancillary jurisdiction under the bank- 
ruptcy law are without judicial power or duty to hear and décide 
whether the property they take is that of the bankrupt or of Etran- 
gers, that they must seize and send to the court of original jurisdic- 
tion the proceeds of whatever property the receiver or trustée ap- 
pointed by that court claims as the property of the bankrupt, and 
that adverse claimants of title to or liens upon it, and even its own 
officers, bave no remedy for the enforcement of their claims but to 
follow the proceeds to other jurisdictions or to sue the receiver. Nor 
is this the natural or rational interprétation of the act of Congress 
or of the décisions of the Suprême Court. That act and those dé- 
cisions are that the District Courts sitting in bankruptcy, and conse- 
quently in equity, hâve ancillary jurisdiction in bankruptcy proceed- 
ings pending in other districts. Ancillary jurisdiction is a terni which 
has a plain and well-known meaning in the eciuity jurisprudence of 
the United States, a meaning fixed by settled practice and adjudged 
by the uniform current of the décisions of the courts of the United 
States. As neither the court nor the Congress modified or limited the 
term, the unavoidable presumption is that they used it, and intended 
to use it, in its recognized légal significance. In that significance an- 
cillary jurisdiction includes the power to hear and adjudge, at the 
request of interveners, their claims to title to, or légal or équitable 
liens upon, the property it takes, or holds in its légal custody, by vir- 
tue of that jurisdiction and to send the proceeds to the court of 
original jurisdiction, or to apply it to the discharge of the claims of 
the interveners in accord with its décision. Sands v. E. S. Greeley 
& Co., 88 Fed. 130, 132, 31 C. C. A. 424; Street's Fédéral Equity 
Practice, 1560; Clyde v. Richmond & D. R. Co. (C. C.) 65 Fed. 336, 
338, 340; McGraw v. Mott, 162 Fed. 1006, 87 C. C. A. 678; Mc- 
Graw V. Mott, 179 Fed. 646, 654, 103 C. C. A. 204; Chattanooga Ter- 
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minai Ry-. Co. v. Felton (C. C.) 69 Fed. 273, 283, 285 ; Central Trust 
Company v. East Tennessee, V. & G. Ry. Co. (C. C.) 69 Fed. 658, 
663 ; . Jones v. Central Trust Co., 73 Fed. 568, 19 C. C. A. 569. A 
court exercising ancillary jurisdiction acts independently of the court 
of primary jurisdiction, or of its officers and for itself. It appoints 
its own receiver, generally the same person appointed receiver by the 
court of primary jurisdiction, but in the seizure, management, sale, 
and distribution of the property seized within the territorial limits 
of its district, of which it takes the légal custody, this receiver is, 
and must be, governed by its orders exclusively. He may not jus- 
tify anv action by any orders of the court of primary jurisdiction. 
Kirker'v. Owings, 98 Fed. 499, 511, 39 C. C. A. 132, 144; Reynolds 
V. Stockton, 140 U. S. 254, 272, 11 Sup. Ct. 773, 35 L. Ed. 464. 
The suggestion that such a court may not fix and pay the compensa- 
tion and expenses of its receiver out of the proceeds of the property 
he seizes and couverts into money under its direction, because the 
amendment of section 2 of the Bankruptcy Law by the act of June 
25, 1910, provides that notice to creditors shall be given before the 
compensation of a receiver shall be fixed, loses its force when it is 
considered that by the same act notice to creditors of the sale of 
the property of a bankrupt's estate is also required to be given. 36 
Stat. c. 412, §§ 9, 91/2,, p. 841. And, while this question is not hère 
for adjudication in this case, we are unwilling by silence to intimate 
any assent to a rule that a court appointing a receiver in the exercise 
of its ancillary jurisdiction in bankruptcy has not plenary power to fix 
the compensation of its olîîcer and to pay that compensation and his 
legitimate expenses out of any funds in its hands belonging to the es- 
tate of the bankrupt. In re Isaacson, 174 Fed. 406, 407, 98 C. C. 
A. 614, 615; Loeser v. Dallas (C. C. A.) 192 Fed. 909. 

Therefore, after the ancillary jurisdiction of the court below had 
been invoked and it had appointed its receiver and empowered him 
to take the property of the bankrupts within its territorial jurisdic- 
tion, it had exclusive jurisdiction and the court of primary jurisdiction 
was without jurisdiction over that spécifie property. The power was 
conferred and the duty was imposed upon it to hear and adjudge ail 
claims to the title to and to légal and équitable liens upon the prop- 
erty that its receiver took, which the claimants by intervention sub- 
mitted to and requested it to détermine, and it could not lawfully 
renôunce that power nor avoid that duty. It had plenary jtirisdiction 
to hear and décide the issue tendered by the pétition of intervention. 
It was its duty to do so, and according to its décision to turn the 
proceeds of the property over to the trustées of the estate of the 
bankrupts, or to the Beeson firm and its creditors. Accordingly the 
decree below must be reversed, the case must be remanded to the 
District Court with instructions to permit the receiver to answer the 
pétition of intervention, and to take further proceedings not inconsis- 
tènt with the views expréssed in this opinion. 
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CriESBROUGH et al. v. WOODWORÏII. 

(Circuit Court of Appeals, Sixth Circuit. March 5, 1912. On Motion to 

Modify, April 5, 1912.) 

No. 2,151. 

1. Banks and Banking (§ 253*)~National Banks—I-iability ot Officers 

AND DiRECTOES. 

The making aiid piil;)lishing by a national bank of the reports required 
by statute are not merely for the information of the eomptroUer, but are 
to guide so nmcli of the public as uiay hâve occasion to act thereon, and 
one who buys from auother stock in the bank In reliauce upon a false 
report of its condition, and suiî'ers damage thereby has a right of action 
agalnst any officer or director who, knowing its falsity. authorizes such 
report, under Rev. St. § 5239 (U. S. Comp. St. 1901, p. 3515), whlch makes 
them individually liable for damages sustained by the association, its 
stockholders, "or any other person." 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
944-949 ; Dec. Dig. § 253.*] 

2. Banks and Banking (§ 254*) — National Banks— Action fok Damages 

Against Officer oe Dikectok. 

ïhe damages in such a case are Personal vvith plaintiff who sues in 
his own Individual right, and not in that of the association. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
950-957 ; Dec. Dig. § 254.*} 

3. Banks and Banking (§ 254*) — National Banks— Action Against Direc- 

TOEs — Issues and Peoof. 

Such an action against directors Involves no direct issue of négligence, 
tbe sole primary issue being whether a défendant caused or permitted 
to he made a statement of the bank's condition on which plaintiff re- 
lied to his injury, and vyhich statement défendant knew was materially 
false. ïhe liability of the directors is several, and plaintifl! may sue 
one or more, but must make eut a sufflcient case against each one to 
authorize a recovery against him, and, in gênerai, the detail«d history 
of the entire transaction and of each defendant's connection with the 
same is admissible. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
950-957 ; Dec. Dig. § 254.*] 

é. Banks and Banking (§ 253*) — National Banks— Action Against Dikec- 
toes— Making False Statemexts. 

In such an action, vvhere the falsity of the statement consisted In its 
including as resources in the loans and discounts paper to a large amount 
which was worthless, the making and publishing of the statement, which 
under the gênerai custom are luerely the automatic resuit of the book- 
keeping, do not constitute the underlying wrong, and any director who 
participated in or approved the continued carrying on the books of such 
paper as assets at its face value to an amount sufflcient to aflect the 
standing of the bauk and knowing its worthlessness is bound to know 
that under the prevailing praetice the statements will be substantlally 
false, and is responsible therefor. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 944- 
949 ; Dec. Dig. § 253.*] 

5. Banks and Banking (§ 253*) — National Banks— Liability of Directobs. 

Whlle the duty of charging off such worthless paper is that of the 

board of directors as an entity, and in such matter it has a reasona'ole 

discrétion, when the duty exists and is wholly unperformed, an Individual 

director who is engaged generally in the performance of his f unctions may 

•For othor cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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be personally liable because of hls participation in tlie failure to act by 
failing to make reasonable personal efforts to induce the proper action. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. ^§ 
944-949 ; Dec. Dig. § 253.* 

Personal liabllitv of dlrectors of bank, see note to Robinson v. Hall, 
12 C. C. A. 680 ; Warner y. Penoyer, 33 O. C. A. 230.] 

6. Banks and Banking (§ 254*) — Action Against Dieeotoes— Evidence. 

An action againSt dlrectors of a national bank to recover damages 
sustalned by plaintlff because of the makiug and publication by the bank 
of statenients ineluding as assets a large amount in worthless notes, in 
reliance on which statements plaintlff purchased stock at more than Its 
actual value, is iiot supported by évidence that such notes were for loans 
to the maker in excess of the 10 per cent, permitted by Rev. St. § 5200 
(U. S. Comp. St. 1901, p. 3494), slnce that fact does not affect thelr eol- 
lectibility, but évidence to show motive, as that défendants were theui- 
selves selling thelr stock at a high price, is material. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 950- 
957; Dec. Dig. § 254.*] 

7. Evidence (§ 215*) — National Banks— Action Against Directors— Evi- 

dence. 

In such an action, the fact that plaintlff subsequently became a direc- 
tor and joined in attostlug stsitements whlcli lueluded as assets some of 
the same paper was admissible as in the nature of an admission thsit 
such paper was not so clearly worthless as to make défendants' acts un- 
la wful ; its weight being for the jury. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 75-t-759 ; 
Dec. Dig. § 215.*] 

8. Banks and Banking (§ 254*) — National Banks— Action Against Direc- 

tors— Measuke OF Damages. 

The gênerai rule of damages in actions of decoit that one induced by faise 
représentations to purchase property at more than its value is entitled 
to recover the différence between what the property was actually wortli 
and what it would hâve been worth if the représentations had beeu true, 
not exceeding the sum paid, is not auplicable to au action against direc- 
tors of a national bank under Rev. St. § 52.S9 (U. S. Comp. St. 1901, p. 
3515), by one who purchased stock of the bank in reliance on piiblished 
statements of its condition which were false, in that they included as 
assets in the loans ftnd discounts a large amount of worthless paper : 
slnce, under such section, défendants are liable only for knowlng viola- 
tions of the la w. In such case the measure of plaintifC's recovery is the 
différence in the fair market value of hls stock if ail the paper had been 
of a character entitling it to be reported as assets, and that s\nu which 
would hâve been its fair market value if the directors, in the exercise 
of due care and good faith, liad eharged off the boolis, and not reported 
so much of the paper as they knew or had good reason to believe was un- 
colleetible, assuming that défendants participated in or assented to such 
nonaction. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 1001 ; 
Dec. Dig. § 254.*] 

On Motion to Modify. 

9. Appeal and Error (§ 1140*) — Disposition of Cause— Affirmance on Re- 

mission or Part of Recovery. 

It is a good practice in a proper case to iiermit a plalntiff to enter 
a remittitur, and as so modlfled to atHrm a .iiidgnient in bis favor, which 
must otherwise be reversed for error occun-nig at the trial, but s\icli 
practice can only be followed where it appears from the record that 



•For other cases see same topic & i numeee lu Dec. & Am, Dlgs, 1907 to date, & Rep'r Irf 
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certain éléments of the verdict might hâve been affeeted by the error, 
and that the remainder of the verdict could not bave been so afCected. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4462- 
4478; Dec. Dig. § 1140.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Action at law by Frank T. Woodworth against Frank P. Ches- 
brough and Joseph W. McGraw. Judgment for plaintiff, and défend- 
ants bring error. Reversed. 

Thomas A. E. Weadock, for plaintifif in error Cheshrough. 

Morris L- Courtright, for plaintiff in error McGraw. 

E. S. Clark and J. C. Weadock (Gillett & Clark, on the brief), for 
défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. In October, 1902, the Old Second Na- 
tional Bank, of Bay City, Mich., reported a capital of $200,000, a 
surplus of $75,000, and undivided profits of $27,000. Its total loans 
and discounts were about $1,000,000. Alvin Maltby, vvho some years 
before had been involved in a failure, was in 1902 doing business for 
his wife, but using the trade name, "Maltby Lumber Company," and 
under that name was dealing in telegraph pôles, railroad ties, etc. The 
Maltby Company had foUowed the plan of shipping a car, making a 
draft on its customer, attaching a bill of lading and inspection cer- 
tificate to draft, and discounting the draft at this bank. The railroad 
and telegraph companies had long been following their gênerai rule 
in refusing to accept such drafts, but paying the accounts in their 
regular course. The so-called discounts by the bank were therefore 
ipractically loans, secured by assignments of accounts, but remittances 
were usually made to the Maltby Company, which was supposed then 
to take up the draft. On October 3, 1902, the bank held this Maltby 
paper to the amount of $402,000. October 21st the comptroller wrote 
that this paper must be considered as a direct loan to the Maltby 
Company, and must be reduced to the permitted 10 per cent. This 
line had accumulated during the several preceding years under the 
Personal direction of Mr. Bumps, who had been the président and 
practically the gênerai manager of the bank; but it does not appear 
that before this comptroller's letter any of the other directors knew 
that the line did not consist of ordinary drafts being regularly ac- 
cepted and paid by the drawees. 

The comptroller's letter was presented to the board. Inquirj^ dur- 
ing the next few weeks developed the gênerai character of the pa- 
per, and that most of it was not drawn against any real debt, and, 
in fact, represented no liability, except Mrs. Maltby's. In November 
Maltby was called before the board, and presented a statement of the 
company's afifairs, showing its net worth to be $188,000; but there 
were many suspicions things about the inventory, and it does not 
appear how much of this really primary liability to the bank was 

•For other cases see same topic & | numbeiî in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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included among the debts. In January, 1903, the baiik practically 
took over the Maltby Company's business, putting its custodian in 
the office, and then, or later pursuant to the arrangement then made, 
received conveyances of ail the Maltby property, real and personal, 
and proceeded with gênerai liquidation. During 1903 the bank's ac- 
countant separated the Maltby Company's apparent bills and accounts 
receivable into two classes, the old and the new, and this classification 
was preserved in monthly reports to the bank. The "old" was mostly 
made up of thèse drafts repudiated by the drawees, and late in 1903 
still amounted to $240,000. As the liquidation proceeded, the bank 
charged off successive amounts of this Maltby paper as follows : 
1905— February, $135,000; September, $10,000; 1906— March, $10,- 
000; July, $10,000; December, $5,000; 1907— February, $30,000; 
March, $5,000; 1908— January, $10,000; November, $5,000; 1909— 
April, $3,000. In this way the total loss so charged off prior to the 
trial of this cause was $223,000. A comparatively small portion re- 
mained uncollected and not charged ofï. A generally similar situation 
existed, as to another line of paper (Brotherton) upon which $47,000 
had been written off as worthless before April, 1909. The shares of 
stock were $100 par value, and the writing off of thèse two items 
caused a loss in book value of $135 per share. 

The bank had seven directors. Chesbrough and McGraw had been 
two of the directors for many years. Reports to the comptroller were 
frequently made and published, as required by statute, and as called 
for by him. Continuously, until 1904, the entire Maltby line was car- 
ried at its face in the "loans and discounts," and was reported as 
part of the bank's assets. Such reports were published in the local 
paper in February, April, June, September, and November, 1903. 
Woodworth, at various dates f rom March to December, 1903, bought 
(but not from Chesbrough or McGraw) bank stock at its supposed 
market value, averaging about $151 per share, and aggregating $15,- 
000 par, and $23,400 purchase price. 

In 1908, after some years of ineffective litigation in the state courts, 
Woodworth brought this suit against Chesbrough and McGraw, upon 
the theory that they had violated section 5239, R. S. (U. S. Comp. St. 
1901, p. 3515), by knowingly making or permitting false reports un- 
der section 5211 (page 3498), and by paying unearned dividends con- 
trary to sections 5199 and 5204 (pages 3494, 3495), and that plaintiff 
bought the stock relying on thèse reports and such dividend déclara- 
tions, and claiming that they were therefore liable to him for the 
différence between the value of such stock as so reported, and its 
true value. His déclaration contained ten counts. The first five 
were based upon the five reports, respectively ; the sixth, seventh, and 
eighth upon the continuance of regular, semiannual dividends during 
1902 and 1903 ; the ninth, upon a violation" of the 10 per cent, limita- 
tion found in section 5200 (page 3494) ; and the tenth upon a com- 
bination of ail the subject-matters of the previous counts. A gênerai 
demurrer was overruled. Upon the trial, under pleas of gênerai dé- 
niai, plaintiff withdrew from the jury counts 3, 6, 7, and 8, and the 
court withdrew counts 1 and 10, submitting counts 2, 4, 5, and 9. 
Plaintiff recovered a verdict and judgment for the amounts he paid 
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for his stock, less its then bock value after deducting its pro rata 
share of the actual loss so written ofï on account of the Maltby and 
Brotherton paper, and recovered also interest from the date of each 
purchase until the time of the verdict — an average total of $167 per 
share. The défendants bring the case hère for review. 

1. We will not undertake to review specifically the errors as- 
signed. The assignments raise every question that was raised on the 
trial below, and présent the same question many times repeated. They 
are inexcusably voluminous and detailed. They are 334 in number, 
and cover 75 pages of the printed record; and this multiplicity is, in 
large part, responsible for the 560-page record. The broad field cov- 
ered by the trial justifies an unusual number of assignments, but only 
a fraction of those taken. We hâve concluded that in some of the par- 
ciculars hereafter discussed the conduct of the trial did not conform 
to what we think the proper rules, and that the judgment must be 
reversed; but under the discrétion given to this court by rule 31 (150 
Fed. xcv, 79 C. C. A. xcv), and on account of the form in which the 
record is brought hère, one-third of the otherwise taxable costs, of 
transcript and in this court, will be deducted. 

We will consider the gênerai rules which we think should govern 
the trial, and assume that the questions raised by the présent record, 
and not so considered, will not arise again. 

[1] 2. The gênerai demurrer was rightly overruled. The making 
and publishing of the reports are not merely for the information of 
the comptroUer, but are to guide so much of the public as may bave 
occasion to act thereon, and he who buys from another stock in the 
bank, in reliance upon a f aise report of its condition, and sufïers dam- 
age thereby, bas a right of action under R. S. § 5239, against any 
officer or director who, knowing its falsity, authorizes such report. 
The one suffering such damages is within the statutory description 
"any other person." 

It is urged that, as the statute refers to "the association" and then 
to "its stockholders" before using the phrase "any other person," this 
last phrase, under the rule of ejusdem generis, cannot be extended to 
cover those who purchase bank stock in the market. This argument 
must be considered in connection with the cases of Yates v. Jones 
National Bank, 206 U. S. 158, 27 Sup. Ct. 638, 51 L. Ed. 1002, and 
Yates V. Utica Bank, 206 U. S. 181, 27 Sup. Ct. 646, 51 L. Ed. 1015, 
in which the Suprême Court seems to hold that strangers to the bank 
who are, by false reports, induced to make a deposit therein, are with- 
in tbe protection of this statute ; and we are unable to find any basis 
of classification for applying the rule of ejusdem generis which would 
include those induced to become depositors and exclude those induced 
to become stockholders. The suggestion on the argument that the 
statute contemplâtes only those whose injury is derivative from an 
injury to the bank cannot be accepted, since the injury to the depos- 
itor in the Yates Case was not of that class. Nor is the statute one 
calling for the strict application of the rule invoked. The gênerai 
banking law bas made a great variety of régulations and requirements, 
and violations thereof would injure an equally great variety of per- 
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sons. The phrase "any other person" was especially appropriate, for 
the reason that detailed enumeration would hâve been vefy difficult. 

The conclusion that a right o£ action accrues to one in plaintiff's 
alleged position is supported by the analogy of Prescott v. Haughey 
(C. C. Dist. Ind.) 65 Fed. 653, Mason v. Moore, 73 Ohio St. 275, 
76 N. E. 932, 4 L. R. A. (K. S.) 597, 4 Ann. Cas. 240, and Smalley 
V. McGraw, 148 Mich. 384, 111 N. W. 1093, 112 N. W. 915, al- 
though the conclusions of thèse cases are modified by the Yates Case. 
There is analogy also in the reasoning and conclusion of this court in 
Davis V. Louisville Trust Co., 181 Fed. 10, 19, 20, 104 C. C. A. 24, 
33, 34, 30 L. R. A. (N. S.) 1011, and in Hindman v. Bank, 98 Fed, 
562, 569, 39 C. C. A. 1, 7, 48 L. R. A. 210. 

[2] 3. The damages in such a case are personal to the plaintiflf. He 
sues in his own right, not for the association. It sufïers no such 
damage as plaintiiï does by the report, and hence it or its receiver 
has no concern with this kind of an action. It is true there might 
be a very large number of instances of individual injury resulting 
from one false report, making a burdensome volume of litigation; 
but each instance is individual, involving spécifie causal relation be- 
tween report and damages, and the similar instances hâve no legally 
common character. 

[3] 4, Such action involves no direct isSue of négligence. The di- 
rectors are not exonerated solely because they acted in good faith in 
making the original loan; nor are they liable merely because they 
negligently made or permitted to be made reckless or bad loans, or 
negligently failed to collect loans that were collectible, or because with 
diligence and care they would hâve known that loans, reported as 
assets, were bad. The sole primary issue is whether défendants 
caused or permitted to be made a statement of the bank's condition, 
upon which statement plaintiff relied to his injury, and which state- 
ment défendants knew was materially false. In the trial of this is- 
sue the detailed history of the entire transaction and of each défend- 
ants connection is, speaking generally, admissible as tending to show 
whether the loans were at the time in question in fact bad, and 
whether each défendant knew that fact, but not as otherwise estab- 
lishing any liability. 

5. The liability of the directors upon such a subject-matter is sev- 
eral. The plaintiff may arbitrarily sélect one as sole défendant or 
two or more to be joined as défendants. Against each individual se- 
lected, a suffîcient case must be made out to show that he participated 
in the tort for which a verdict is had; but the plaintiff's reasons'for 
the sélection are wholly immaterial (unless indeed such reason might 
involve personal feeling affecting plaintiff's credibility as a witness). 

6. As hereafter stated, the action of the board of directors in not 
charging off this paper is involved. When the thing criticized is the 
positive action of the board, plaintiff should afiirmatively show that 
the selected défendant in some way participated or assented to this 
action; and when the foun dation of the suit is the nonaction of the 
board, and such wrongful nonaction appears, that defendant's individ- 
ual responsibility rests upon the same considérations^ — i. e-, it must 
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appear that he participated in or assented to the wrongful inactivity, 
by failing to make reasonable personal efforts to induce the proper 
action. 

[4] 7. In such a case as this, the making of the report, its attest- 
ing by the directors, and its publication do not constitute the under- 
lying wrong. They make only the means of représentation to plain- 
tiff — the médium of necessary causal relation betvveen wrong and 
damage. Under what is said to be the universal practice of national 
banks in making such reports, and under what the undisputed testi- 
mony shows to hâve been the regular practice in this bank, the mak- 
ing and publishing of the reports were the automatic results of the 
bookkeeping. Whatever the books and the daily statements showed 
the resources to be appeared as resources on the report. If a line 
of paper was carried at its face among the "loans and discounts" on 
the books, it would normally appear at that same amount in every 
one of the five reports in each year. Both défendants knew this. It 
follows that it is not important whether each did or did not attest 
each report (except so far as plaintiff's conclusion to buy might rest 
on the présence of a particular name at the foot of the report plain- 
tiff saw). Ail directors who participate in and approve a long-contin- 
ued carrying on the books, among the loans and discounts, of a line 
which they know is worthless, and in amount sufficient materially to 
affect the standing of the bank, are bound to know that under the 
practice prevailing in this bank such worthless paper will become an 
élément of the published reports, and that thèse reports will in so 
far falsely represent to the public the bank's condition ; and so, in a 
fair sensé, such director permits the making of a report which is a 
violation of the act. Hence bis primary duty hère involved, and a 
breach of which causes a violation of the statute, is the duty to charge 
oS assets which hâve become worthless. 

[5] 8. This duty to charge ofï is, it is true, that of the board as an 
entity; but, as above stated, when the duty is wholly unperformed 
by the board, an individual director who was engaged generally in the 
performance of bis functions may, nevertheless, be individually liable 
because of his participation in the failure to act. Nor is this duty 
an absolute one, arising definitely as to each pièce of paper the mo- 
ment its collection becomes impossible. A failure to charge off a 
thousand dollar note after the directors know it is uncollectible, and 
in a bank with a million dollars of assets, could not support such an 
action as this. There must be a reasonable margin of honest discré- 
tion as to the amount of paper which the board may carry after it 
has become presently uncollectible. This will dépend upon the state 
of the "undivided profits" account, upon the amount of assets which 
hâve been written off but which are thought to be good, and perhaps 
upon many other circumstances. There must also be a reasonable 
time for considération after a debtor has become unable to pay, and 
the directors know his paper is, in a strict sensé, then worthless. How 
much, if any, of this paper should still be carried as an asset and for 
how long will dépend upon his moral character, his prospects for re- 
couping his losses, etc. Hère, again, an honest discrétion must be 
195 F.— 56 
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used. Speaking as we are of that duty to unknown persons among 
the public, the breach of which will support this action, we cannot 
make a more accurate formulation than to say that the duty to charge 
oflf arises when, and so far as, the directors know they are carrying vm- 
collectible paper beyond that reasonable amount and beyond that rea- 
sonable time permitted by an honest exercise of their officiai discré- 
tion, In other words, it arises when they know that longer carrying 
will, through the médium of regular reports or otherwise, normally 
resuit in substantially misleading the public as to the net value of the 
bank's assets. 

9. Whether particular paper is enforceable against the person apr 
parently primarily liable thereon is not controUing of the duty to 
charge off. The criterion on this part of the whole question is wheth- 
er the debt is collectible from any one or will be paid by any one. 
So it does not for this purpose establish the worthlessness of the 
Brotherton line to show that the Brotherton drafts had been accepted 
for his accommodation or that the drawees were irresponsible, nor 
does it establish the worthlessness of the Maltby line to show that 
the railroad and telegraph companies did not owe Maltby. It is nec- 
essary to be able to conclude that no person liable, including Brother- 
ton and Maltby respectively, could be compelled to, or voluntarily 
would, make the bank good. 

[6] 10. That the Maltby and Brotherton loans may hâve exceeded 
the 10 per cent, limit prescribed by section 5200 lias no tendency to 
support this action ; and count 9 of the déclaration is not good. Such 
excess would hâve no bearing on either of the two main issues — 
whether the debts were worthless, and whether to the knowledge of 
the défendants. The excessive character of a loan is no défense to 
its collection (Union, etc., Co. v. Bank, 96 U. vS. 640, 24 L. Ed. 648); 
nor does such excessive character tend to show that the debtor is ir- 
responsible. Indeed, usUally, excessive loans will be to the debtor 
believed most responsible. If the original taking of the paper was 
involved, we would hâve to meet the proposition that the directors 
could not, by their own good judgment and good faith, justify doing 
an act forbidden by law ; but the original taking is not hère involved. 
Plaintiff was not, at such time, a stockholder. In 1903 thèse loans 
had been among the bank's assets for a long time; and, while they 
continued to be real assets, it was the duty of the directors to carry 
and report them as assets. 

Although excessive loans are forbidden by the statute, yet the for- 
feiture of the charter is the only penalty denounced ; and, the comp- 
troller not having claimed a forfeiture for this reason, we can trace 
no damage flowing from this cause to the plaintifif. Plaintiff's loss 
was not "in conséquence of" the fact of excess. He was not injured 
because the loans were beyond the limit, but because they were bad 
and were reported to him as good and he was thereby misled into 
paying too must for the stock. There is no middle ground between 
holding that section 5200 is not involved in this suit and holding that 
each participating director becomes practically a guarantor of the col- 
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lection of a!l excessive loans carried by the bank; and this latter 
resuit we cannot accept. 

11. If dividends were declared which défendants knew must be 
paid out of capital stock and not out of the existing surplus earnings, 
that would be material in establishing plaintiff's substantial asserted 
grievance; i. e., that défendants participated in, or assented to, so 
conducting the bank's afïairs as to maintain, knowingly, a fîctitious 
market valuation upon the stock. We can find in the record no 
ground for a jury to conclude that any one of plaintiff's purchases 
materially depended upon any one dividend déclaration, and counts 
6, 7 and 8 were properiy withdrawn ; but count 10 as we think states, 
in its terms and by référence, and in a sufiliciently unitary way, what 
we hâve described as the substantial asserted grievance, and under this 
count évidence of the dividends rnight be pertinent. 

12. In this class of cases, where défendants' actions are to be, from 
ail the circumstances, classified as honest or dishonest, things which 
indicate that défendants had a motive and profited by their supposed 
unfair conduct are material. Therefore plaintiff was entitled to show, 
if he could, that after défendants knew that the Maltby loan, involv- 
ing more than the whole capital and surplus was at least very doubt- 
ful, they sold, at the high price, most of the bank stock owned by 
themselves and their relatives, and thus, in bis language, "deserted 
the ship." 

[7] 13. In December, 1904, the directors sent a letter to the stock- 
holders, admitting very large losses, recommending that the capital 
stock be reduced to $100,000, and calling a meeting for January 26, 
1905, to vote on this plan. January 10, 1905, plaintiff was elected a 
director. At the stockholders' meeting, the réduction plan was adopt- 
ed, and the next month, but evidently pursuant to the plan under con- 
sidération since December, $135,000 of the Maltby paper was written 
ofï as worthless. On January 17th, and immediately after bis élection 
as director, plaintiff attested one of the regular, officiai reports which 
included among the assets the entire Maltby Une at its face; and in 
August, 1905, he joined in a similar report which so included the 
Maltby paper then remaining, being the $88,000 which was later 
charged off. We do not find in thèse acts by plaintiff any estoppel 
against maintaining this suit; nor is his action taken in January, in 
reporting'the $135,000 among the assets, of any evidential force 
against him. The charging off of this amount was so nearly simul- 
taneous with the report, and was so evidently then in contemplation 
and understood by every one concerned, that no inference against 
plaintiff should rest on the inclusion of this paper in that report. 
However, plaintiff's conduct in then reporting and subsequently carry- 
ing and again in August reporting as among the "loans and discounts" 
the remaining $88,000 of the Maltby paper, upon the basis of the 
worthlessness of which plaintiff now has a verdict, was for the jury. 
Where défendants' honesty is to be judged by their conduct in a given 
situation, and plaintiff is later placed in the same situation and acts as 
défendants did, they are entitled to argue, with what force they may, 
that such action by him tends to show such conduct by them to be 
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rightf ul ; otherwise, plaintiff would be stultified. In other words, 
plaintiiï's conduct in this particular is in the nature of an admission 
that the $88,000 was not so worthiess as to require immédiate writing 
off. L,ike most other admissions, it is not conclusive, and its force 
dépends upon many contingencies. If, however, the jury which tries 
the case again should, upon the record then shaped, conclude that 
plaintiiï's knowledge along in 1905 regarding the worthlessness of 
this paper was equal to that of défendants' along in 1903, and if the 
jury, influenced in part by this conduct by plaintiff, should conclude 
that défendants, in 1903, believed that at least $88,000 of the Maltby 
paper afterward charged oflf, would be collected, and that the loss 
would be confined to a maximum of $135,000 — then any recovery by 
plaintiff should be confined to the same basis. 

14. With référence to the Brotherton paper, we find nothing in the 
record sufficient to support a verdict for plaintiff upon the theory that 
either of the défendants at a date earlier than that of the November, 
1903, report knew that any loss had been hère made certain enough 
and large enough to require writing off. The Brotherton failure did 
not occur until December 19, 1903; and although it appears that as 
early as the previous March one or both défendants knew Brotherton 
was putting in accommodation paper, and that the bank then ordered 
him to clean off this kind of paper and reduce his line, as being too 
large for his crédit, yet this cornes far short of establishing the kind 
and degree of knowledge requisite to maintain this action. It also 
appears that just before the failure défendant McGraw stated that 
the Brotherton business had been "rotten" for three years; but he 
would naturally hâve acquired such knowledge during the investiga- 
tion just made, and the statement does not tend to show that he had 
such knowledge three years or any other long time before. In thèse 
and other circumstances tending to show négligence there is nothing 
of substance to support a finding- of liability, under the rules we hâve 
announced. Knowledge that Brotherton's drafts were not collectible 
or valid against the drawees is not knowledge that he could not and 
would not pay. Indeed, it is rather évident that if the bank had ob- 
tained, early in 1903, its later knowledge of his desperate condition, 
it would not for so long hâve postponed the closing up. Upon the 
record now under review, and under the rule which we later state as 
to the measure of damages, a verdict should hâve been directed for 
défendants upon so much of plaintiff's claim as was based on the 
Brotherton loss. 

15. Regarding the Maltby line, there were sufficient circumstances 
indicating that each défendant, as a man of ordinary business expé- 
rience and knowledge, must hâve fuUy realized, and so did realize, 
before February, 1903, that a very large loss was inévitable, and, in 
fact, had then been suffered. The large amount of Maltby's frauds 
already then developed the (comparatively) enormous extent of the 
loans to the Maltby Company, the nature of his inventory submitted, 
the extent of the "old" drafts and the time they had been carried, the 
déniais of indebtedness by drawees, the participating of each défend- 
ant in going into the subject at board meetings or privately, and many 
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other circumstances, lend support to this resuit ; and required sub- 
mitting to the jury the issue of fact whether défendants did know 
that such loss existed. It is impossible, hôwever, to find logical basis 
or intelligent theory supporting the conclusion that the défendants in 
1903 knew that the Maltby loss was the exact amount which did de- 
velop after five years of liquidation, viz., $223,000. Upon this record, 
the conclusion that the défendants then realized the loss to be $135,- 
000, the amount which was charged oS at an early date, could not be 
held unsupported by the évidence ; but, remembering that about Jan- 
uary, 1905, the board somewhat publicly fîxed the loss then known 
on this account at $135,000 and declared that the remaining $88,000 
was worthy of being carried as an asset, and that the comptroUer's 
office, with good opportimity for knowledge, must hâve approved this 
course, and that plaintifif himself acquiesced in and joined in this 
déclaration when he had at least fair means of knowledge, and that 
common expérience shows that losses in such a case develop and in- 
crease in liquidation beyond the amount first expected — considering 
ail thèse things, we think that upon this record a verdict, so far as 
it might reach the $223,000 basis, would dépend only on conjecture 
and spéculation, and could not stand. The jury upon the trial below 
adopted the $223,000 basis perhaps as the resuit of applying a rule 
of damages which we think inappropriate ; and so what we bave said 
on this subject is with spécial référence to the new trial and on the 
suppositiorf that it would be in this respect upon an essentially sim- 
ilar record. 

[8] 16. In the ordinary common-law action of deceit in inducing 
the purchase of property, the measure of damages is the différence 
between the sum plaintifï expended in reliance on the représentation 
{i. e., what would bave been the lair market value of the property if 
the représentation had been true, but not exceedmg the sum paid) and 
the actual intrinsic value of the property which the plaintiff did re- 
ceive. Smith v. Belles, 132 U. S. 125, 10 Sup. Ct. 39, 33 L. Ed. 279; 
Sigafus v. Porter, 179 U. S. 116, 21 Sup. Ct. 34, 45 L. Ed. 113; Wil- 
son V. New U. S. Co., 73 Fed. 994, 997, 20 C. C. A. 241 ; Bank v. 
Burlington Co. fC. C.) 100 Fed. 673-674; Simon v. Goodyear Co. (C. 
C. A. 6) 105 Fed. 573, 579, 44 C. C. A. 612, 52 L. R. A. 745 ; Hind- 
man v. Bank (C. C. A. 6) 112 Fed. 931, 50 C. C. A. 623, 57 E. R. A. 
108. 

The literal application to such a case as this of the rule so formu- 
lated wouM bring it about that if défendants carried and reported as 
assets $135,000 of Maltby paper which they knew to be worthless, and 
if plaintiff's reliance on the report appeared, then défendants would be 
liable also for the $88,000 further Maltby loss and the $47,000 Broth- 
erton loss really then existing, though they then believed both thèse 
later items to be good, and were not even négligent in regard thereto. 
The measure of damages would be just the same whether they acted 
in good faith or in bad faith in carrying and reporting thèse two 
items. It would also foUow that a director, transgressing in rela- 
tively small amount the rules governing reports, or who must submit 
to a jury the question of such transgression, might be liable for the 
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existing défalcations of the cashier which the director had no reason 
to suspect. Thèse results challenge close considération of the rule 
which is said to make them necessary. 

This is not the common action brought by a def rauded vendee 
against a misrepresenting vendor and where the vendor défendant has 
received the money with which the plaintifï vendee parted, like the 
case of Smith v. Bolles ; nor is it essentially a case where the défend- 
ant, a stranger, colluded with the vendor to bring about a sale in such 
a way that the défendant would receive the ultiraate benefit of the 
transaction, as was the Hindman Case. Such circumstances of the 
iatter character as appear are incidental and evidential and do not lie 
at the basis of the action. We hâve hère to consider an action based 
upon one section of the banking law, and that section must be con- 
strued in connection with the whole law, to détermine the intent of 
Congress regarding the extent of the liability which it was declaring. 
We fînd that Congress carefully distinguished between knowing and 
unknowing violations of the law, in eiïect declaring the directors lia- 
ble for the former, and not for the Iatter. A holding that for a know- 
ing violation they are liable also for the results of an unknowing vio- 
lation, or of what is no violation at ail, tends to obliterate this dis- 
tinction. We find also that the statute limited this liability to such as 
occurred "in conséquence of" such violation. We think this, read in 
connection with the word "knowingly," should not be interpreted as 
imposing upon directors, at the complaint of those who are not in- 
terested in the bank at the time of a false report, any liability beyond 
that having direct connection with the falsity; in other words, the 
connection between a report, false in one élément, and losses to stock 
purchasers from causes not included within the élément so falsified, 
is not close enough to justify the conclusion that Congress was speak- 
ing of a "conséquence" so far fetched. 

It is another familiar rule of the measure of damages in analogous 
cases that the damage must be such as the défendant should naturally 
hâve anticipated would foUow from his misrepresentation. Crater v. 
Bmninger, 33 N. J. Law, 513, 518, 97 Am. Dec. 737, cited in Smith 
V. Bolles, 132 U. S. at page 130, 10 Sup. Ct. page 40 (33 L. Ed. 
279). Applying this principle for concrète illustration to the présent 
case, it might well be true that the directors knowing the established 
and familiar rule of the banking law that care and good faith con- 
stitute the criterion of their duty in taking or carrying bank assets, 
and believing that as to the Brotherton paper they had violated such 
duty in no particular (and indeed believing it was good), would by no 
means hâve anticipated or should hâve anticipated that stock pur- 
chasers would suffer loss on the Brotherton account. It is not easy 
to see how it can be said that they .should hâve anticipated a loss upon 
paper as to which they did not believe there would be any loss; and 
that is what it comes to if we say that the losses upon ail paper which 
was then in fact bad must be charged against them in this situation. 

In the Yates Case the précise measure of damages, under circum- 
stances like the présent, was not involved. The fact of the insolvency 
of the bank, known to the directors, had been by them concealed and 
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the entire loss sufïered by a depositor who became such because of 
this concealment, was a necessary conséquence of the concealment. 
No question arose of a loss resulting in part from a statement known 
by the directors to be false and in part from other causes. In the 
Hindman Case the measure of damages was involved, but the pe- 
■culiar force of such circumstances as hère exist was not considered. 

It results that with référence to each purchase by Woodvvorth in 
this case his measure of damages, if the issues are found for the plain- 
tifï, would be the différence between the fair market value of the 
stock purchased if ail the Maltby and Brotherton paper had been of 
a character entitling the directors to report it as assets (and the testi- 
mony does not indicate that this value differed from the price paid) 
and that sum which would hâve been its fair market value if the 
défendants had written ofï and had not reported as assets so muchi 
of the Maltby paper as it may hâve been their duty to write off under 
the rule above declared on that subject. 

He is also entitled to interest at 5 per cent, from the date of his 
purchase to the date of the verdict. True, he has the stock, and, 
though it has not paid dividends, it has appreciated in value more than 
interest on its face ; but, if it had been of the value indicated by the 
reports, it would also (probably) hâve appreciated or paid dividends. 
Plaintiff has that stock value which he did get and the appurtenant 
gain ; and for that further stock value, if any, of which he was wrong- 
fully deprived, he should hâve damages and the appurtenant interest. 

17. It is clear from what has been said that if the jury accepts the 
theory of either défendant that up until December, 1903, he believed 
the Maltby loan was secured, and that the bank eventually would not 
meet with any serious loss thereon, and that each charging ofï entry 
was made with reasonable promptness after he realized that the item 
charged off was worthless, then that défendant is fully exonerated. 
We do not intend by stating the matter in this way to touch the rule 
of burden of proof. Under the statute which gives the liability only 
for a knowing violation, the burden remains upon the plaintiff to show 
bad faith, as distinguished from the good faith just mentioned. 

The judgment will be reversed and the case remanded for new trial. 
The plaintiffs in error will recover only two-thirds of their costs in 
this court, and, upon any ultimate taxation in the District Court under 
rule 31, only two-thirds of the cost of the transcript. 

On Motion to Modify. 

[9] Défendant in error (plaintiff below) moves to modify the opin- 
ion and judgment in such manner as to permit the plaintiff below to re- 
mit ail that part of his judgment which we thought was not supported 
by the évidence, and that the judgment below, as modified by such 
remittitur, be then affirmed. The practice of affirming, as so modi- 
fied, judgments which would otherwise hâve been reversed, we hâve 
foUowed in Huebel Co. v. Leaper, 188 Fed. 769, 110 C. C. A. 475, 
and in Mosby v. Printy & Jones, 194 Fed. 346 (decided March 5, 
1912); and we thoroughly approve the practice, in any case where 
the record is so shaped as to show that certain éléments of the ver- 
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dict might hâve been affected by the error, and that the remainder of 
the verdict could not hâve been so affected. In Huebel v, Leaper, the 
jury, at the suggestion of the court, returned a written mémorandum 
of its computation, showing exactly how much had been allowed to 
plaintiffs on account of the two items held erroneous ; and this mém- 
orandum went into the record without objection. In Mosby v. Printy 
& Jones the bill of particulars, the charge of the court, and the pe- 
culiar figures of the verdict made certain the précise amount which 
must be remitted in order to cure the error. In the présent case we 
are not satisiied that any amount can be fixed, the remitting of which 
will neutralize the errors in the trial. 

1. The ninth count, charging a violation of section 5200, was sub- 
mitted to the jury. This we hâve held was error. A review of the 
e'htire charge shows that the violation of this section was put before 
the jury as constituting "strong évidence" of defendant's knowledge 
that the paper in question was bad, and satisfies us that it is not im- 
probable that the entire verdict was, by some or ail of the jury, rested 
upon this theory. This considération alone entitles the directors to 
another trial of the main issue of fact. 

2. Our opinion as to the Brotherton paper (paragraph 14 of the 
opinion) was intended to cover plaintiff's whole claim, including his 
stock purchase made December 16, 1903. The défendants' liability 
cannot be estimated as of this date. Their latest act, which was con- 
structively a représentation of fact by them to plaintiff, was during 
the previous month. 

3. It is suggested that the questions we considered in the opinion 
were not raised in this court by plaintifï in error. It is sufificicnt to 
say that several points, among them the one regarding section 5200, 
were distinctly raised, and that as the case was to be reversed it was 
not inappropriate to discuss other questions necessarily involved. 

4. Since the opinion was fîled the Suprême Court has decided 

Thomas v. Taylor, 224 U. S. 73, 32 Sup. Ct. 403, 56 L. Ed. 

(March 18, 1912). This case in its resuit supports the gênerai con- 
clusion that a liability exists in such a case as plaintifï claims the 
présent one to be, and we find nothing in it inconsistent with our 
opinion. The case does not seem to hâve called for any considération 
of the exact rule of damages, nor of the standards which directors 
must follow in deciding whether to eliminate or to carry and report 
each spécifie asset. It was dominated by the conclusions of fact that 
the report was false, that the directors knew it was false, and that 
there was "in efïect" an intentional violation of the statute. There is 
language in the opinion which could be construed to mean that, when 
an asset of a bank is criticised by the comptroller, it is the duty of 
the directors immediately to charge off that asset — even though they 
may believe it to be perfectly good, and even though it may in fact 
be perfectly good — and that the directors are liable to a purchaser of 
stock solely because they hâve not followed such direction. The case, 
however, did not call for such a conclusion, and we do not think the 
language should hâve that construction. 

The motion to modify is denied. 
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SOWLES V. NORCROSS BROS. CO. 
(Circuit Court of Appeals, Second Circuit. Mardi 11, 1912.) 

No. 41. 

1. Mastek iND Servant (§§ 101, 102*) — Obligation of Master— Safe Place 

AND Safe Ikstrumenïalities. 

A master must, as a seueral rnle, use reasonable dilit;«ice to furnisli 
hls servants a .safe place and safe appliauces, and a servant to wlioni 
such duty Is delegated is a vice principal, and his négligence Is the nég- 
ligence of the master. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
135, 171, 172, 180-184, 192 ; Dec. Dig. §§ 101, 102.*] 

2. Master and Servant (§ 107*) — Obligation dp Master— Safe Place and 

Safe Instrumestai.ities. 

ïhe rule that a master must use reasonable diligence to furnish hls 
servants a safe place and safe appliances does not apply where a mas- 
ter supplies suitable niaterlals for the construction of an appliance, whlch 
be is not re(julred to furnish in a conipleted state, and which the serv- 
ants within the scope of their employment must construet, and where 
the construction of an instrunieutality is a part of the work to be done 
by the servants, ail servants engaging in the work, including the foreman 
in charge, are iCellow servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 178, 
179, 199-202, 212, 254, 255; Dec. Dig. § 107.*] 

3. Master and Servant (§ 107*) — Obligation of Master— Safe Place and 

Safe Ikstrl'mentalities. 

A master need only furnish suitable niaterlals for the construction by 
the servant of scaffolds, stagings, and other structures of a temiwrary 
cliaracter, where it is apparent that a servant in undertaking the work 
knows that the construction of the appliances is an incident to the per- 
formance of his duties, but where an appliance is of an unusual char- 
acter, which the servant does not and cannot be presumed to know how 
to construet, and which the foreman in charge directs hlni to construet 
in a particuiar way, the construction of the appliance Is not a détail 
of the servant's work, and the master is liable for the foreman's négli- 
gence, and the question whether in a given case an instrumentality is 
of such a character that the master is responsible for its construction is 
a mixed question of law and fact for the jury, and to .lustlfy a directed 
verdict for the master the inferenees to be drawn from the évidence must 
only be suscei)tible of the construction that the appliance was a tempo- 
rarj' one, which the servants were required to construet as a détail of 
the work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 178, 
179, 199-202, 212, 254, 255 ; Dec. Dig. § 107.*] 

4. Api'Eal and Erbob (§ 927*) — Questions Reviewable— .Tudgment on Di- 

rected Verdict — Evidence. 

The court (m revlewing a .ludgment for défendant entered on a directed 
verdict must conslder the testimony of plaintifC most favorable to him. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2912, 
2917, 3748, 4024 ; Dec. Dig. § 927.*] 

5. Master and Servant (§ 117*) — Injury to Servant — Liability of Master 

^Négligence of Foreman. 

A breast derrick inside of a building in process of construction, for 
use in construction, is not, as a matter of law, an ordinary appliance 
which the servants should be expected to construet in the course of their 
work, where the servants knew little about the proper construction of 

•For other cases see same topic & § kumbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the derrick, and where there was no évidence of a custom for workmen 
tx) erect It as a détail of the work, and the jury must détermine -whether 
the construction of the appliance Is an Incident to the performance of 
their duties wlthin the rule rellevlng the master from liabillty for the 
négligence of the foreman in dlrecting the work, or an appliance which 
the master, in the performance of hls duty to furnlsh safe appllances, 
should furnlsh, so as to make hlm Uable for the négligence of the fore- 
man. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 208 ; 
Dec. Dig. § 117.*] 

6. Masteb and Servant (§ 288*) — Injuby to Servant— Asstjmption of Risk. 

Whether a servant, injured while asslstlng In erecting a breast derrick, 
pursuant to the orders of the foreman in charge, assumed the risk of in- 
jury, held, under the évidence, for the Jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 
1068-1088; Dec. Dig. § 288.* 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. K. Co. V. Hennessey, 38 C. C. A. 314.] 

7. Masteb and Servant (§ 289*) — Injurt to Servant— Contributoby Nég- 

ligence— Question FOE JUEY. 

Whether a servant asslstlng In erecting a breast derrick, pursuant to 
the orders of the foreman in charge, was gullty of contrlbutory négli- 
gence, defeating a recovery for Injuries sustained by the fall of the der- 
rick, held, under the évidence, for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
1089-1132 ; Dec. Dig. § 289.*] 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

Action by EHjah D. Sowles against the Norcross Bros. Company. 
There was a verdict for défendant, and plaintifï brings error. Re- 
versed. 

Writ of error to revlew a judgment of the Circuit Court, District of Ver- 
mont, in an action by a servant to recover damages from a master for Per- 
sonal injuries. 

The verdict below was directed by the court in favor of the défendant. 
OonsequenHy, the plalntifC upon this writ of error Is entltled to hâve the 
testimony considered from the point of view most favorable to him, and so 
conslderlng it, the more materlal parts may be thus summarized: 

At the ttme of the accident — November 11, 1904 — the plalntiff was employed 
by the défendant as a carpenter In the work of erecting a church at Dorset, 
Vt., for whlch the défendant had a contract. 

One Faucher was the superintendent in charge of the work. He employed 
and discharged the workmen and gave the neeessary directions. 

It becanie neeessary to erect a derrick for use inslde the building and 
Faucher directed the plalntiff and other workmen to construct one, there belng 
a mast for the purpose avallable. Faucher then left the work for a few days. 
During h4s absence the plalntiff and other workmen set up the mast In a fixed 
perpendicular position and thus made a stationary appliance. Upon Faucher's 
return he was dissatisfied wlth what had been doue and directed the plaln- 
tiff to change the derrick into a breast derrick. 

A breast derrick is one which is not stationary, but is adjustable so that 
the mast may be leaned back and forth wlth a pair of falls. The plalntiff 
did not know how to construct a breast derrick and no testimony was ofCêred 
establishing a custom for workmen to erect them as a détail of their work. 
The wltness Faucher testifled that he sometimes put them up himself, "some- 
times I directed the men to do It and sometimes had a rigger, a sailor-man, 
a man who makes that hls business." 

•For other cases see same toplc & S nxjmbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexeï 
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Faucher gave directions to the plaintlff as to how to change tlie statlonary 
mast Into a breast derrick wlthout taklng It down and the work proeeeded 
as he directed. The location of some oî the guys was changed and a hole 
was bored by the plaintlff through the top of the mast into which a pin was 
placed with an attached puUey through which It was intended to run the 
southerly guy rope. This was done about the end of the day and Faucher 
directed the plaintlff to get some addltlonal rope at the mill for use the next 
mornlng. 

The next day the plaintlff reported to Faucher that he could not get the 
rope and Faucher sald that they would get along wlthout it and lean the mast 
over to the south. This was done and F'auc-her sald that it was ail rlght. 
Thereupon ï'aucher told the plaintlft to uufasten the southerly guys and go 
up the mast and thread them through the pulleys at the top. Aecordingly 
the southerly guys were unfastened and the plaintlff went to the top of the 
mast and whlle attemptlng to thread the guys through the pulleys, the mast 
fell to the north and he received the injuries complalned of. 

When the southerly guys were unfastened there was nothing to prevent the 
mast falllng to the north except the fact that it leaned to the south, and 
there was testimony from which the jury could hâve found that the cause 
of the accident was that the mast dld not lean far enough to the south. The 
testimony offered by the défendant tended to show that the cause of the ac- 
cident was the fallure on the part of the plaintlff to properly fasten a head 
Une or extra guy to the mast on the southerly side which would hâve pre- 
vented Its falllng to the north. The plaintlff, however, denled that the rope 
referred to was a guy or head Une and stated that it was a rope which he 
fastened to the mast for his own convenience In haullng up materlals. 

The trial court directed a verdict for the défendant upon three grounds: 

(1) That Faucher was a fellow-servant of the plaintlff and not a vlee-prln- 
clpal wlth respect to the work of erecting the derrick and, consequently, that 
the défendant was not responsible for his négligence. 

(2) That the plaintlff assumed the risk. 

(3) That the plaintlff was gullty of contributory négligence. 

Edwin Lawrence, Robert A. Lawrence, and Bert L. Stafford, for 
plaintlff in error. 

Thomas W. Moloney, for défendant in errer. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

^ NOYES, Circuit Judge (after stating the facts as above). The ac- 
tion of the trial court in directing a verdict for the défendant upoh 
the ground that Faucher was a fellow-servant of the plaintlff was 
necessarily based upon the assumption that there was évidence suffi- 
cient to justify the jury in finding that he was so négligent in his di- 
rections regarding the construction of the derrick that if he stood in 
the position of vice-principal, the défendant was liable — otherwise the 
character of his acts was unimportant and the direction uncalled for. 
Consequently, in reviewing the décision it is our duty to make the 
same assumption. 

In considering the question of the defendant's responsibility for 
Faucher's négligence, it will not carry us far to state the now well- 
settled rule that such responsibility dépends upon the character of 
Faucher's act rather than upon his rank. Faucher may hâve been 
superintendent and in charge of the work, with power to hire and dis- 
charge workmen, without it following that he was more than a fellow- 
servant in respect of this particular matter. So we shall not make 
especial progress by stating that if the duty in the performance of 
which Faucher failed was one which the défendant owed as master, 
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Faucher was a vice-principal and the défendant responsible. Tlie 
question will remain — ^and it is the important question in the case: 
What was the duty which the défendant owed regarding the construc- 
tion of the derrick? 

With regard to the defendant's duty, it is contended in its behalf, 
at the outset that the facts show a case in which the prosecution of 
the work necessarily changed the character of the place in which, and 
the appliances with which, the employées worked. It is said that this 
case is analogous to the numerous cases in which workmen hâve been 
injured while making excavations of rock or earth. And it is, of 
course, true that in such cases a master owes no obligation to stand 
by during the progress of the work to guard against damages, and 
does his duty when he supplies the workmen with proper means for 
protecting themselves. But in this case, we fail to see that the prog- 
ress of the work affected the safety of the breast derrick. The ac- 
cident happened before it had been completed or used, and was caused 
— so the jury might hâve found — by the fact that the mast was set 
up improperly. The question of the defendant's liability turned upon 
the question whether it was its duty, or that of the servants, to set it 
up properly. 

[1] The gênerai rule is that a master is bound to use reasonable 
diligence to furnish his servants a safe place and safe instrumentalities 
for the accomplishment of the work to be donc. For any failure to 
perform this duty, the master is answerable not only for his own neg- 
lect, but for that of any servant to whom he may delegate the duty. 
In respect thereof such servant is a vice-principal without regard to 
the rank which, in other l'espects, he may hold in his master's service. 
If the gênerai rule were applicable in this case, and the cause of the 
accident that claimed by the plaintiflf, the défendant would undoubt- 
edly be hable, because the mast leaning insufficiently to the south was 
unsafe to work upon after the southerly guys were unfastened. 

[2] An exception to the gênerai rule exists in a case where a mas- 
ter supplies suitable materials for the construction of an appliance 
which he is not required to furnish in a completed state, and which 
the workmen, within the scope of their employment, are themselves 
required to construct. The underlying question upon which the appli- 
cation of the exception dépends, is whether the construction of the 
instrumentality is a part of the servants' work to be done. If it is, 
the persons engaged in the work are, including the foreman in charge, 
fellow-servants. 

In Kelley v. Norcross, 121 Mass. 508, the Suprême Judicial Court 
of Massachusetts said regarding the duty and responsibility of the 
master : 

"Where, however, the master does not undertake the duty of furnishii)g or 
adapting the appliances by which the work is to be performed, but this duty 
is Intrusted to or assunied by the worlvnien thejnselves, witliin the scope ot 
their employment, he is exempt from responsibility, if suitable materials are 
furnished and suitable workmen are employed by him, even if they negligently 
do that which they thus undertake." 

See, also, Callan v. Bull, 113 Cal. 593, 45 Pac. 1017; Kimmer v. 
Weber, 151 N. Y. 417, 45 N. E. 860, 56 Am. St. Rep. 630; Kerr- 
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Murray Mfg. Co. v. Hess, 98 Fed. 56, 38 C. C. A. 647; Garrow v. 
Miller, 72 Vt. 284, 47 Atl. 1087 ; Lambert v. Missisquoi Pulp Co., 72 
Vt. 278, 47 Atl. 1085 ; Fraser v. Red River Lumber Co., 45 Minn. 
235, 47 N. W. 785 ; Maher v. McGrath, 58 N. J. Uw, 469, 33 Atl. 
945. 

In Ross V. Walker, 139 Pa, 42, 51, 21 Atl. 157, 159 (23 Am. St. 
Rep. 160), the Suprême Court of Pennsylvania pointed out conditions 
under which a foreman or superintendent would be regarded as a fel- 
low-servant : 

"It wai3 not material to this inquiry to kiiow whether 'Dufl'ey liad eiitire 
charge and coiitrol of tbe work' as a foreman or not ; nor to Icnow whetiier 
i.e selected froni tlie mass furnlshed by the employer tlie materials to be used 
for any particulàr purpose or not; nor whether he hired and diseliargcd meu 
or not ïhe inqniry is, was it the employer's duty, after havlng provided 
materials ample in quantity and quallty, to supervise the sélection of every 
Ktick out of the mass for every purposeV ïo state thig question is to answer 
it. Tùis was not bis duty, and for that reason Duffey, if he did sélect tlie 
tiniber, * * * did not represent Walker as a vice-principal in such sélec- 
tion." 

On the other hand Woods v. Lindvall, 48 Fed. 72, 1 C. C. A. 46, 
the Circuit Court of Appeals for the Eighth Circuit, indicated condi- 
tions under which a superintendent would be held to be a vice-prin- 
cipal : 

"Whether the trestle was one of those structures the building of which 
the master might hâve committed to ordinary fellow-laborers, without any 
instructions or superintending care, by siiuply proAidins them with adéquate 
materials and tools to do the work, need not be discussed. The plaintiff in 
error did not attempt to build the trestle in any such way. They did not 
leave the mode and manner of its construction to the discrétion or judgment 
of the laborers doing the work, but they constituted Murdock their repré- 
sentative, and imposed on him the duty, and conferred on him the authority 
to supervise, direct, and control its construction, and required the laborers to 
obey his orders and directions iu the premises. TJnder thèse circumstances, Mur- 
dock did not sustain the relation of a fellow-servant to the défendant in erro]' 
in respect to thls work. He stood in the shoes of his employer», and was 
their représentative, and they are responsible for tbe results of his négligence 
in the work so committed to his direction, supervision, and control." 

[3] The foregoing principles hâve often been applied in the case of 
scaffolds, stagings and other structures of a temporary character 
where it has been held that the master is required only to furnish 
suitable and proper materials for their construction and where super- 
intendents, foremen and other superior employées hâve been held to be 
fellow-servants of the injured workmen. In thèse cases it is apparent 
that a servant in undertaking the work knows that the construction of 
thèse appliances is an incident to the performance of his duties. Thèse 
appliances are of such a temporary and ordinary character that their 
construction may properly be regarded as a détail of the work to be 
done and the master does his duty when he supplies suitable materials. 
In such clear cases a court may be justified in directing a verdict in 
favor of the master. On the other hand if the appliance be of an un- 
usual character which the servant does not (and cannot be presumed 
to) know how to construct and which the foreman directs him to con- 
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struct in a particular manner, it may not be apparent that such con- 
struction should be regarded as a détail of the servant's work. In- 
deed the f acts may be such as to make it manifest that such work be- 
longs to the master and be so clear as to call for a direction in 
favor of the servant. The considérations which détermine the appli- 
cation of thèse governing principles are discussed by the Circuit Court 
of Appeals for the Eighth Circuit in F. C. Austin Mfg. Co. v. John- 
son, 89 Fed. 681, 32 C. C. A. 313: 

"On the part of the company It Is clalmed that the scafEold was of such 
a character that it cornes wlthin the exception to the gênerai rule, which re- 
lieves the master from Uabillty for stagings or scaffoldings erected by labor- 
ers who are to work thereon, and wherein it Is heid that the master's duty is 
performed if suitable materials are furnished for the érection of the scaf- 
fold. ïhis exception originated in cases wherein a servant, such as a brick- 
layer, mason, carpenter, or the like, undertakes the performance of some 
work, like the érection of a wall, shingling a roof, or painting a house, which 
of necessity requires the construction of a scaffold or staging upon which 
the workmen may stand, when engaged at work, and wherein it is customary 
for the naaster to furnish the materials, and the mechanics to actually con- 
struct thérefrom the staging necessary for the work. In this class of cases, 
the workmen will know the extent of the burden to which the staging will 
be subjected, and they are at llberty to make the same as strong as they deem 
necessary. ïhe method of the construction of the scaffold is under their 
control, and they hâve the necessary knowledge of the strain it will be sub- 
jected to when in use to enable them, by the use of due care on their own 
part, to safely construct the same; and under such circumstances, if the 
scaffold proves to be insufflcient, it will be due to the laek of proper care on 
part of the workmen, assuming that the master bas exerclsed due care in 
furnishing safe materials for the construction of the staging. In such cases 
the master is relieved from responsibllity, not because the place where the 
workmen are employed is a scaffold simply, but because the master did not in 
fact undertake to furnish the scaffold for the use of the workmen when in his 
employ. The llabllity of the master cannot be determined simply by showing 
that the place where the workmen were engaged in hls service was a scaffold, 
but It must dépend upon the nature of the scaffold ; the purposes it is to sub- 
serve; whether it could be properly left to the workmen to détermine and 
control the method of its érection ; whether they did in fact control its érec- 
tion, or whether the master had charge thereof." 

This examination of the subject necessarily leads to the conclusion 
that the question whether in a given case the instrumentality is of 
such a character that the master is responsible for its construction or 
does his full duty by supplying the workmen with suitable materials, 
must generally be a mixed question of law and fact which the jury 
must détermine. The question which one of the duties is chargeable 
to the master is ordinarily to be submitted to them with proper in- 
structions. Nonculpability must be very clear to justify a direction 
in the master's favor. In Donnelly v. Granité Co., 90 Me. 110, 116, 
37 Atl. 874, it is said : 

"When the sélection of materials or construction of the appliances to the 
business is such that it may properly be left to the workmen, in their capaclty 
as workmen, and within the scope of their employment, and it is so left by 
the master, he is relieved from the responsibillty for their négligence, as in 
the case of a mason or carpenter building a house, where, in the progress 
of the work, a staging is belug frequently changea or enlarged. Whether 
a particular case falls within the duty of the master, or that of the servant, 
as such, is a mixed question of law and fact, to be submitted to the jury, as 
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to the fact under légal rules, and its détermination dépends upon the clrcum- 
stances of the case." 

See, also, Arkerson v. Dennison, 117 Mass. 407. 

In order, then, to justify in this case a direction of the verdict in 
favor of the défendant upon the ground that Faucher was a vice- 
principal, we must be satisfied that the évidence and the inferences to 
be drawn therefrom were only susceptible of the construction that the 
derrick in question was a temporary appliance which the workmen 
were required to construct as a détail of their work, and with respect 
to which construction Faucher acted as the plaintifE's fellow-servant. 

[4, 5] Now, considering the testimony, and giving the plaintiff the 
benefit of the most favorable inferences to be drawn from it, we are 
not satisfied, as a matter of law, that this breast derrick was an ordi- 
nary structure which the plaintiff and the other workmen should hâve 
been expected to construct in the course of their work. This derrick 
was not like a scaffold or staging which any carpenter would know 
how to build, and which he would construct as one of the ordinary 
steps of his work. It was a kind of derrick which it is apparent the 
workmen knew little about, because it appears that the one which 
they attempted to construct in Faucher's absence was stationary. Up- 
on the testimony in the case we fail to see how the court could itself 
say that the method of changing the stationary structure into a breast 
derrick was one which a workman should hâve understood or was 
necessarily a part of his work. 

It may well be that there was abundant évidence in the case for the 
jury to find that this instrumentality was of such a character that the 
défendant was only obligated to furnish proper materials for its con- 
struction. It may be well that the language of Robinson v. Blake Mfg. 
Co., 143 Mass. 528, 533, 10 N. E. 314, 317, is applicable: 

"A jury would naturally flnd that such sélection of materials and appliances 
was a part of the work to be done and not within the implied duty and un- 
dertaliing of the employer." 

But the proposition that the jury might free the master is a very 
différent one from the proposition that no breach of obligation upon 
its part can be found as a matter of law. We think that the Trial 
Court erred in itself finding that Faucher was not performing a duty 
owed by the défendant, as master, and was a fellow-servant of the 
plaintiff. 

[6] The next inquiry is whether the Trial Court erred in directing 
a verdict for the défendant upon the further ground that the plaintiff 
assumed the risk. 

In considering this question we must assume, as the jury might 
hâve found, that the cause of the accident was the fact that the mast 
did not lean far enough. But the évidence is that the plaintiff follow- 
ed the directions of Faucher, and the jury would hâve been warranted 
in finding that he was ignorant of any improper adjustment of the der- 
rick. Certainly it does not appear as a matter of law that the plaintiff 
knew of any defect, or that the danger was .so obvions that he ought 
to hâve known it. It is impossible to say that there was an open and 
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visible risk which would hâve been comprehended Under like circum- 
stances by an ordinarily prudent man of the plaintiff's expérience. 

The argument that plaintiff himself created the defect which caused 
the accident by tying the so-called extra guy rope too loosely, and, 
consequently, must hâve impliedly agreed to accept the responsibility 
for any injury resulting from his own act, is inconsistent with the as- 
sumption which we hâve been obliged to make in considering the f acts 
in the case, that the cause of the accident was the fact that the mast 
failed to lean sufficiently to the south. The évidence was, of course, 
sufficient to warrant the défendant in contending before the jury that 
the plaintifï created the defect, but the Trial Court was not justified, 
in the face of évidence to the contrary, in directing a verdict upon that 
theory, and we think that such action constituted error. 

[7] The final inquiry is whether the court erred in directing a ver- 
dict for the défendant upon the ground that the plaintiff was guilty of 
contributory neghgence. 

While the défenses of assumption of risk and contributory négli- 
gence are independent, it is unnecessary to diiïerentiate between them 
în the présent case. The évidence pointed out as establishing the for- 
mer défense is relied upon to prove the latter. And, as already shown, 
it was for the jury, and not the court, to détermine the questions of 
factarising thereon. The undisputed testimony did not justify a di- 
rection of the verdict upon the ground of contributory négligence. 

The judgment is reversed. 
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(Circuit Court of Appeals, Eighth Circuit. March 29, 1912.) 

No. 3,601. 

1. Indictment and Infosmation (§ 125*) — Fédéral Statute— Duplicitt— 

conspiracy. 

That an indictment under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 3676), 
for conspiracy to commit an offense against the United States, shows in 
ctiarging overt acts that the completed offense chargea as the object of 
the conspiracy was committed, does not render It bad for dupliclty. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 334-400; Dec. Dig. i 125.*] 

2. Indictment and Infoemation (§ 125*) — Fédéral Statute— Duplicitt. 

The charging in a single count of an indictment under Rev. St. § 5440 
(U. S. Comp. St. 1901,: p. 3076), for conspiracy to commit an offense 
agalnst the United States of more than one distinct and overt act, is not 
charging separate and distinct offenses, and does not render the indict- 
ment bad for duplicity. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 334-400 ; Dec. Dig. § 125.*] 

In Error to the District Court of the United States for the Western 
District of Oklahoma. 

Criminal prosecution by the United States against J. E. Stanley, A. 
J. Kline, and R. A. Porter. Judgment of conviction, and défendants 
bring error. Affirmed. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Horace Speed (J. R. Cottingham, S. T. Bledsoe, and John Dever- 
eux, on the brief), for plaintiffs in error. 

John Embry, U. S. Atty. (George F. Zimmerman, Asst. U. S. Atty., 
on the brief), for the United States. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. The grand jury of the United 
States District Court for the Western District of Oklahoma returned 
an indictment against plaintiffs in error, a copy of which embraces 37 
pages of thé printed record, and is too voluminous to be hère set forth 
in full. 

It, however, charges, in substance, that on the 14th day of March, 
1904, within the county of Texas, state of Oklahoma, in the Western 
District of said state of Oklahoma, J. E. Stanley, whose more full 
name is to the grand jurors unknown, A. J. Kline, whose more full 
name is to the grand jurors unknown, R. A. Porter, whose more full 
name is to the grand jurors unknown, and W. T. Douglas, now de- 
ceased, whose more full name is to the grand jurors unknown, and 
divers other persons to the grand jurors unknown, hereinafter re- 
ferred to as other conspirators to the grand jurors unknown, then and 
there being, did then and there, at and within said county and district, 
and within the jurisdiction of said court, unlawfully, willfully, cor- 
ruptly, wrongfuUy, feloniously, and knowingly conspire, combine, con- 
federate, and agrée together to commit an offense against the United 
States ; that is, to commit the acts made a crime and offense against 
the United States by section 5480 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 3696), and the acts amenda- 
tory thereof, that is to say : 

That said (naming conspirators) did there and then unlawfully, will- 
fully, knowingly, corruptly, falsely, wickedly, and feloniously conspire, 
combine, confederate, and agrée together, in devising a certain scheme 
and artifice to defraud varions persons, then résident within the 
United States, to wit, to defraud Mary Lanigan, W. F. Garrett, D. C. 
O'Neil, Frank Saxton, J. L,. Graham, W. D. Faulkner, Charles P. 
Johnson, W, L. Garvin, J. J. Macham, Matt Raichel, L. A. Wood, 
and W. E. Townsend, whose more full names are to the grand jurors 
unknown, and divers other persons to the grand jurors unknown, 
hereinafter referred to as other victims to the grand jurors unknown, 
of their money, to be effected through and by means of the post office 
establishment of the United States, by them the said (naming con- 
spirators) opening and intending to open, under the style and firm 
name of the Southwestern Immigration & Development Company, 
with offices and headquarters at Guymon, 0kl., correspondence and 
communication with said other persons (naming persons defrauded), 
and by inciting such other persons, to wit (naming persons defrauded), 
to open communication with them the said (naming conspirators), un- 
der the style and firm name aforesaid, by means of the post office 
establishment of the United States, which said artifice and scheme to 
defraud was as f ollows, to wit : That they the said (naming conspira- 
195 F.— 57 
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tors) should and did associate themselves together, under the style 
and firm nanie of the Southwestern Immigration & Development 
Company, as the promoters of a new town, to wit, the townsite of 
Boise City, Cimarron county, Okl, as persons selling the town lots of 
said townsite, with the said J. E. Stanley as président, the said A. 
J. Kline as vice président and gênerai manager, the said W. T. Doug- 
las as treasurer, and the said R. A. Porter as gênerai sales manager, 
of said Company, and that they, acting under the style and firm name 
aforesaid, would open correspondence and communication with the 
said (naming parties defrauded) by means of the post office establish- 
ment of the United States, and incite said other persons, to wit (nam- 
ing parties defrauded), to open communication with and to send to 
the Southwestern Immigration & Development Company at Guymon, 
Okl., and to open communication with and to send to the said (nam- 
ing conspirators) applications to purchase, and large sums of money 
for the purchase of lots in the said town of Boise City, to wit, writ- 
ten applications for the purchase of lots in said Boise City, the loca- 
tion of said lots, respectively, to be determined at the grand opening 
at the price of $40 per lot, and to send with such applications $10 on 
the purchase price and $10 per month thereafter for each such lot 
until the fuU sum of $40 per lot was paid, by them the said (naming 
conspirators) falsely pretending in and through letters, packets, writ- 
ings, circulars, pamphlets, advertisements, maps, and plats, to be de- 
posited and carried in and delivered by the mails by means of the 
post office establishment of the United States, which said letters, cir- 
culars, packets, writings, pamphlets, advertisements, maps, and plats 
are too lengthy and voluminous and otherwise unfit to be set f orth in 
this indictment, and knowingly, fraudulently, and falsely making and 
publishing through said letters, circulars, maps, plats, pamphlets, writ- 
ings, and advertisements the false and fraudulent prêteuses and rep- 
résentations foUowing, to wit: That the said Boise City was owned 
in fee simple by the said Southwestern Immigration & Development 
Company ; that the said Boise City was laid ofï in a square plat, com- 
posed of only one quarter section of land, to wit, the N. W. 1/4 of 
section 15, township 3 N., of range 5 E., in Cimarron county, Okl. 
That in the center thereof a block of land had been reserved for the 
érection of a capitol or courthouse of Cimarron county. That ail 
of said lots offered and to be offered for sale were within the exterior 
limits of the one quarter section of land, and were within four blocks 
of this courthouse square. That the said Boise City was the only town 
in said Cimarron county. That the said Boise City had secured the 
division point and Oklahoma shops for the new Panhandle Short Line, 
which is now under construction, 23 miles having been graded. (It 
then charged that other lines of railroad were being financed and 
would pass through said Boise City, and would give certain connec- 
tions.) That there is a family on every quarter section in said county. 
That every quarter section of land within 25 miles of Boise City is 
occupied by a farmer. It also set forth représentations as to various 
kinds of crops grown in the county. That, when the whole of said 
lots should be sold and payments therefor made, a grand opening 
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would be had at which the said lots would be apportîoned and dis- 
tributed to purchasers respectively according to some method to be 
agreed upon, and that the said Southwestern Immigration & Develop- 
ment Company would pay one full return fare for each five lots pur- 
chased of a représentative of the purchasers, to attend the grand open- 
ing. That none of said lots were a greater distance from said court- 
house site and the prospective business section of said town than the 
exterior limits of the said one quarter section of land. AU of which 
said false and fraudulent prêteuses and représentations were to be 
made and published as aforesaid for the purpose hi inducing pur- 
chasers who had not visited said Boise City or known the value of 
said lots to believe that said lots and ail of them were well worth the 
price to be asked therefor, and to purchase the same. 

Whereas, in truth and in fact, the said lots so to be offered for 
sale and to be sold would be of far less value than as so represented 
and not of the worth and value for which the same would be sold; 
and whereas in truth and in fact, as the said (naming conspirators) 
then and there well knew, the said Southwestern Immigration & De- 
velopment Company did not and would not own said townsite of Boise 
City nor said land in fee simple, and that it was not and would not 
be so owned or held in fee simple by said (naming conspirators), or 
by either or any of them, or by any other person, persons, or cor- 
poration for them, or either of them, or for the said Southwestern 
Immigration & Development Company, or for the purchasers thereof ; 
and whereas, in truth and in fact, they the said (naming conspirators) 
intended, as a part of said scheme and artifice to defraud, as they 
and each of them then well knew, to survey and plat into lots and 
blocks, and to sell, under the style and firm name aforesaid, as lots 
in said Boise City, the whole of the west one-half of said section 15, 
and that the first platting of said townsite into a square form, con- 
taining only one quarter section of said land, with a block reserved 
in the center thereof for the érection of a courthouse, would be for 
the false and fraudulent purpose of inducing purchasers of lots to 
believe that the lots selected or to be selected for them would neces- 
sarily be within that distance of the courthouse and business section 
of said Boise City, not greater than the limits of the said quarter 
section of land; that said plat would then and at ail times be a false 
and fraudulent prêteuse and représentation that the whole of said lots 
were within the exterior limits of said one quarter section, whereas, 
in truth and in fact, approximately one-half of the lots of said Boise 
City so intended to be sold upon the false and fraudulent représenta- 
tions aforesaid would be, and were, on the S. W. i/4 of said section 
15, outside of the exterior limits of the one quarter section of land, 
and a greater distance from said courthouse block, and on account of 
such distance would be and were worth less as town lots and far in- 
ferior in value to the lots or any of the lots shown on said plat ; and 
whereas, in truth and in fact, they the said (naming conspirators) then 
well knew there were then other towns in said Cimarron county, to 
wit (naming five towns)' that Boise City had not then or at any of 
the times mentioned secured the division point and Oklahoma shops 
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for the nevv Panhandle Short Line, and no such roadwas then or 
at any of the times herein mentioned under construction; that no 
part thereof was then or at any of the times graded, and no such 
road had a charter to construct a hne through any part of said Cimar- 
ron county. (It also négatives the ahegations with regard to other 
roads and crops grown in county.) And there were not then or at 
any of the times mentioned a family on every quarter section of land 
in said county, but in truth and in fact the population of said county 
was then and at ail times mentioned very small, the greater number of 
the quarter sections therein then and at ail of the times mentioned had 
no families or inhabitants on them. Every quarter section within 
25 miles of said Boise City was not occupied by a f armer, but in 
truth and in fact very few of such quarter sections were then or at 
any of the times mentioned occupied by farmers. That it was the 
purpose and intent of the said (naming conspirators) to sell ail of 
the lots on said W. 1/2 of said section of land, to collect the payments 
therefor, and to divide said lots among the purchasers without hav- 
ing the grand opening and without giving the représentative of said 
purchasers an opportunity to participate therein, and to fail, refuse, 
and neglect to pay the railroad fare of the représentatives of said 
purchasers in attending the grand opening, or in coming to the place 
of the distribution of such lots, ail of which said représentations and 
prêteuses were false and fraudulent and made and published by said 
(naming conspirators) in said letters, circulars, maps, plats, writings, 
and advertisements aforesaid, for the purpose of securing for them- 
selves and for each other, under the style and firm name aforesaid, 
money from the sale of lots in said Boise City. The lots surveyed 
and platted on said W. % of said section 15 and the whole of said 
lots, except those abutting upon said courthouse square, were not and 
are not worth the priées for which they were so sold, and were not 
then, or at any time, of any value as town lots, ail of which the said 
(naming conspirators) then and there well knew. 

And the grand jurors do further présent that said statements and 
représentations so to be made by the said (naming conspirators) to 
the said (naming parties to be defrauded) were false, fraudulent, and 
untrue, and were to be made for the purpose and with the intent of 
deceiving and defrauding the said victims of their money and to be 
made in pursuance of said scheme and artifice to defraud, and to ef- 
fect the object of said conspiracy, and for the purpose of enabling 
the said (naming conspirators) to obtain the possession of the money 
of ail of the said victims, and thereupon convert the same to their 
own use and gain; and the grand jurors aforesaid, upon their oaths, 
do further find and présent: That the said (naming conspirators), as 
a part of said conspiracy, and for the purpose of effecting the ob- 
ject of said conspiracy tô defraud in the manner aforesaid, did, at 
the town of Guymon, in said district, on the 21st day of May, A. D. 
1908, wrongfully, unlawfully, knowingly, and feloniously deposit and 
cause to be deposited in the post office establishment of the United 
States, at said town of Guymon, in said district, and within the ju- 
risdiction of said court, for mailing and delivery through and by means 
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of the post office establishment of the United States, a certain letter 
and writing, which said letter and writing was then and there enclosed 
in a sealed envelope, postage paid thereon, and addressed to "Mrs. 
Mary Lanigan, Memphis, Tenn." (meaning Tennessee), which said 
letter and writing was in the words and figures foUowing, to wit : 

"Southwestern Immigration and Development Company. 

"Boise City, a New Town in the New County of Cimarron, Olflahoma. 

"J. E. Stanley, Tresident. W. T. Douglas, ïreasurer. 

"A. J. Kiine, Vice Près, and Gen. Mg'r. 

"Lots $40.00, on Installments. 

"Home OiTice: Guymon, Olilahoma. 

5/20/08. 
"Mrs. Mary Lanigan. Jlempliis, Tenn. — Dear Madam: Replying to your 
letter of 5/11 lieg to advise tliat Boise City offers the best opportunity for 
safe conservative investnient in the U. S. to-day, and you will make a big 
profit on your investment. If you can place any applications in the next few 
days we wlll allow a counnission of $8.00 on ail applications you iilaee. AU 
deeds will be issued on the day of the opening which will take place the 
latter part of July. In am sending you under separate cover a small package 
of literature and application blanks and if you hâve frieuds who want to 
get in forward their applications at once as the time is getting very short. 
Applications are coming in every day and lots will soon ail I)e cîosed up. 

"We hâve begun laying concrète side walks and by the date of the open- 
ing we will hâve everything in good shape rendy for the opening and one of 
the best commercial centers In this section of the new state will spring up as 
If by magie. 

"Assuring you that you bave made a good investment that will bring you 
large returns and with best wlshes for your success, I am, 

"l'ours very truly, A. J. Kline. 

"LK-AJK." 

That said envelope and its contents were of and concerning the 
aforesaid artifice and scheme to defraud and to efïect the object of 
said conspiracy, ail of which they, the said (naming conspirators), then 
and there well knew. (Then followed charges of 26 other overt acts 
upon the part of défendants or some of them, each of which overt 
acts were charged to hâve been in pursuance of said conspiracy, and 
to effect the object thereof.) 

Défendants demurred to the indictment, the demurrer was over- 
ruled, to which défendants excepted, a trial had, resulting in a con- 
viction, and each of the défendants was sentenced to a term in the 
penitentiary, and the case is brought hère for review. 

[1] The assignments of error ail relate to the sufficiency of the in- 
dictment. It is claimed that the indictment is duplicitous, as charging 
two separate and distinct ofl'enses, namely, a conspiracy to defraud 
under section 5440 (U. S. Comp. St. 1901, p. 3676) and a scheme to 
defraud under section 5480, and hence two offenses charged in a sin- 
gle count of the indictment. 

A reading of the indictment clearly discloses that its design and 
only purpose was to charge the défendants with the crime of conspir- 
acy under section 5440. It is essential in an indictment for conspir- 
acy to commit a crime against the United States to charge acts suffi- 
cient to show that the design of the conspiracy was to commit an 
ofïense against the United States. In this case the oft'ense which the 
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défendants were charged with having conspired together with the in- 
tent to commit was to defraud under section 5480. 

In Stokes v. United States, 157 U. S. 187, 15 Sup. Ct. 617, 39 L. 
Ed. 667, it was said that in an indictment under section 5480 three 
matters of fact must be charged : 

"(1) That the persons charged must hâve devised a scheme or artifice to 
defraud ; (2) that they must ha\e intended to effect this scheme by open- 
ing or Intending to open corresiiondence with some other persons, through 
the post office establishment, or by incitlng such other person to open com- 
munication with them ; (3) that In carrying out such scheme such person 
must hâve elther deposited a letter or package in the post office or taken or 
received one therefrom." 

It was also said that: 

"A consplracy to commit such an offense must state a comblnation between 
the défendants to do the three things requlsite to constltute the offense." 

In the indictment under considération, the charge is plain and spé- 
cifie that the défendants did — 

"unlawfuUy, willfully, corruptly, wrongfully, feloniously, and knowlngly con- 
spire, combine, confederate, and agrée together to commit an offense agalnst 
the United States; that Is, to commit the acts made a crime and offense 
against the United States by section 5480 of the Revlsed Statutes of the 
United States, and the acts amendatory thereof — that is to say, did then and 
there unlawfully, willfully, knowlngly, corruptly, falsely, wickedly, and fel- 
oniously conspire, combine, confederate, and agrée together in devising a 
certain scheme and artifice to defraud varions persons," etc. 

Hère we hâve a spécifie charge of the défendants combining and 
agreeing together in devising a certain scheme and artifice to defraud. 
The nature and character of the scheme is then set forth with suffi- 
cient particularity to show that it was reasonably adapted to defraud, 
if carried out. It then charges that défendants intended to effect the 
scheme by means of the post office establishment of the United States 
by opening and intending to open correspondence with the persons to 
be defrauded, and by inciting the persons to be defrauded to open 
communication with the défendants by means of the post office es- 
tabhshment of the United States, and that in the use of the post office 
of the United States the défendants intended to deposit letters, cir- 
culars, etc., in the post office of the United States, and in the overt 
acts it is charged that letters, circulars, maps, etc., were at various 
times and on various dates deposited in various post offices of the 
United States for the purpose of delivery through the United States 
mails to effectuate the object of the conspiracy. So the indictment 
contains every essential élément required by the statute, as stated by 
the court in Stokes v. United States, supra. 

The fact that the indictment shows in charging overt acts that a 
completed offense was committed under section 5480 of the Revised 
Statutes does not render the indictment duplicitous. This question 
was fully considered and disposed of by this court in McConkey v. 
United States, 171 Fed. 829, 96 C. C. A. 501. 

[2] It is further claimed that the conspiracy was a completed of- 
fense when the first overt act in pursuance of the conspiracy was had, 
and, as more than one overt act was charged, several offenses were 
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charged. The crime consists in the conspiracy to commit the offense. 
The overt act is no part of the offense of conspiracy, as was said in 
Ware v. United States, 154 Fed. 577, 84 C. C. A. 503, 12 L. R. A. 
(N. S.) 1053, 12 Ann. Cas. 233 : 

"The offense under section 5440 is the conspiracy, not the conspiracy and 
the overt act." 

Or, as said in United States v. Britton, 108 U. S. 199-204, 2 Sup. 
Ct. 531, 534 (27 L. Ed. 698): 

"Thls offense does not consist of both the eonspiraey and the acts done to 
effect the object of the conspiracy, but of the conspiracy alone. The provi- 
sion of the statute that there must be an act done to effect the object of 
the conspiracy merely affords a locus penitentice, so that before the act is done 
either one or ail of the parties may abandon their design, and thus avoid the 
penalty prescribed by the statute." 

The conspiracy is a continuing one so long as overt acts are com- 
mitted in furtherance thereof. United States v. Kissel, 218 U. S. 601- 
607, 31 Sup. Ct. 124, 54 L. Ed. 1168. It therefore follows that the 
charging in a single count of the indictment for conspiracy of more 
than one separate and distinct overt act is not charging separate and 
distinct offenses.' 

It is further claimed that some of the letters and pamphlets, maps, 
etc., deposited by défendants in the United States mails, and which 
are charged as overt acts, were not of a character which would tend 
to further the scheme to defraud. Some of them standing alone by 
themselves would not perhaps enable the défendants to consummate 
the fraud, but each, we think, sufficiently relevant to constitute one 
step in effectuating the fraudulent scheme. 

From a full considération of the indictment we think a single of- 
fense only was charged. We are also fully convinced that défend- 
ants were well advised of the charge which they were called upon to 
défend against, and that the demurrer was properly overruled. 

Finding none of the assignments of error well taken, the judgment 
is affàrmed. 



SUPREME LODGE OF FRATERNAL UNION OF AMERICA v. LIGHT. 

(Circuit Court of Appeals, Elghth Circuit. March 14, 1912.) 

No. 3,598. 

1. lîsisuEANCE (§ 719*) — Mutual Bbnefit Insurance— Contbact — Absent of 

POLICY HOLDEBS TO PUTUBE CHANGES IN LAWS. 

A member of a fraternal bénéficiai organization who accepts member- 
ship subject to such by-laws and rules as the Suprême Lodge may there- 
after adopt Is bound by any reasonable législation thereafter adopted. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1855 ; Dec. 
Dig. § 719.*] 

2. Insueance (§ 719*) — Mutual Benefit Insubance Oontbact— Effect of 

Amendments of Constitution. 

Where the constitution of a fraternal bénéficiai order prôhibited its 
members from engaging in the occupation of saloonkeepers, bartenders, 
or manufacturers of intoxleatlng liquors, a subséquent amendment pro- 

•For other cases fce same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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vlding that any member who should "enter upon the manufacture or sale 
:<M ma.lt, splrituoug or vinous liquors to be used as a beverage in tbe 
/ capacity of proprietor, stockholder, agent or employé" should forfeit ail 

riglits as a uiembèr, either social or bénéficiai, was germane and rea- 

sonable, and binding upon an existing member, whose contract was ex- 
. pressly subject to sueh by-laws or rules as might thereafter be adopted 

by the Suprême Lodge. 

, [Ed. Note. — For otber cases, see Insurance, Cent. Dig. § 1855 ; Dec. 
Dig. § 719.» 
Mutual benefit insurance contracts as affected by subséquent provi- 
• sions and amendments of charter, constitution or by-laws, see note to 
,, Suprême Council A. L. H. v. Champe, 63 C. C. A. 285.] 

In Error to the Circuit Court of the United States for the District 
of Utah. 

Action at law by LiHian Light against the Suprême Lodge of the 
Fraternal Union of America. Judgment for plaintifï, and défendant 
brïngs error. Reversed. 

Charles L,. Allen, B. M. Webster, and Allen T. Sanford, for plain- 
tifï in error. 

i Edward B. Critchlow and William J. Barrette, for défendant in er- 
ror. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

^ÂDAMS, Circuit Judge. This was a suit by a benefàciary named in 
a benefit certificate, issued in 1898 by the Suprême Lodge of the 
Fraternal Union of America to John Pawlas, a member of one of 
its constituent subordinate lodges. He died in 1908 after having paid 
ail' assessments made against him during his lifetime. The défense 
wds that in 1906 Pawlas engaged in the business of selling malt liq- 
uots to be used as a beverage, and continued to do so during the bal- 
ance of his life, in violation of a prohibition in that particular con- 
tained in an amendment to the constitution of the Suprême Lodge 
which was adopted in 1902. The défendant offered to return to plain- 
tiff an amount of money equal to ail assessments paid by Pawlas dur- 
ing his lifetime. 

The question is whether Pawlas, whose membership and benefit cer- 
tificate antedated the amendment of 1902, was subject to its provi- 
sions. His original certificate issued in 1898 reads as follows : "This 
certificate issued by the Suprême Président and Suprême Secretary of 
the Fraternal Union of America, by its authority, witnesseth: That 
Fr,ater John Pawlas, a member of Sego Lodge No. 138, located at 
Ogden, Utah, is, while in good standing in this fraternity, entitled to 
participate in its benefit fund to the amount of twenty-four hundred 
dollars, which shall be paid at his death to LiHian Pawlas (wife) by 
its Suprême Lodge, subject to ail the conditions named in this cer- 
tificate and the provisions contained in its constitution, and liable to 
forfeiture if said Frater shall not comply with said provisions and con- 
ditions, laws and suc h by-laws and rides as are or inay be adopted 
by the Suprême Lodge or the Local Lodge of which he is a member." 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The amendment adoptée! in 1902, so far as applicable to this case, 
reads : "Should any member who now is or who shall hereafter be- 
come a member of this order, hereafter enter upon the manufacture 
or sale of malt, spirituous or vinous liquors, to be used as a beverage, 
in the capacity of proprietor, stockholder, agent or employé, * ^^ "- 
he shall ipso facto forfeit ail rights as a member of this Order either 
social or bénéficiai, and his certificate shall thereby become absolutely 
null and void. * * * " Whatever other questions may anse, it 
is clear, we think, that Pawlas by the acceptance of his certificate 
actually agreed to be bound by any by-laws or rules which the bu- 
preme Lodge might thereafter adopt. 

It is argued that his agreement in this respect related only to his 
social status as a frater or member of the lodge, and did not empower 
the Suprême L,odge to legislate so as in any manner to affect his busi- 
ness relation with the lodge ; that is, his Insurance contract. _ But we 
are unable to discover any such limitation to the scope of his agree- 
ment. By clear and unequivocal language contained in the certificate 
which he received he agreed that, not only his right to membership, 
but his right to participate in the benefiit fund of the lodge,_ should be 
subject to any by-laws or rules which the Suprême Lodge might there- 
after adopt. We think this is so clear as to require no attempt at 
démonstration. 

The question most debated is whether his agreement to be subject 
to future législation empowered the Suprême Lodge by such législa- 
tion to prohibit him from engaging in the sale of malted liquors to 
be used as a beverage. In other words, did such législation impair. a 
vested right? Counsel for plaintiff invoke the décision of this court 
in the case of Knights Templars' & Masons' Life Indemnity Co. v 
Jarman, 44 C. C. A. 93, 104 Fed. 638, as authority for their conteii- 
tion. We there held that the législative acts of private corporations 
are presumptively intended to operate prospectively only, and thât, 
when such an act would change the contracts made by its outstandirig 
certificates by reducing the amounts payable thereon, it would impair 
the obligation of the existing contracts, and the presumption that' the 
amendment was intended to act prospectively only would be indulged. 
This doctrine may well be conceded, but it has no applicability to the 
présent case. There is in this case no attempt to reduce the amoUrit 
of indemnity which the Company had promised to pay in the event of 
the death of the member, and thereby lessen the value of his policy. 

They also call attention to the case of Mathews v. Modem Woodmèn 
of America, 236 Mo. 326, 139 S- W. 151, where it was held that, if an 
amended law impairs the substantial property rights of the member in 
his insurance contract, it would be inoperative. This gênerai proposi- 
tion need not be disputed ; but that case went ofï on a construction of 
two provisions of the policy which the court held, when taken together, 
permitted a ïorfeiture only when the death resulted from engagement 
in the prohibited occupation, and is no authority for plaintifï's présent 
contention. Many other cases are also cited by them announcing the 
propositions stated in Knights Templars' & Masons' Co. v. Jarman, 
supra, that subséquent législation, reducing the amount promised to 



906 195 FEDERAL REPORTER 

be paid or otherwise materially affecting the enforcement of the sub- 
stantial right secured to a member by bis original contract, is an in- 
vasion of vested rights and inoperative. They also call attention to 
the cases of Tebo v. Suprême Council of Royal Arcanum, 89 Minn. 
3, 93 N. W. 513, Barnett v. Grand Lodge A. O. U. W., 63 Mise. Rep. 
429, 117 N. Y. Supp. 125, and Ayers v. Order of United Workmen, 
188 N. Y. 280, 80 N. E. 1020, and other cases cited in them which 
seem to sustain their contention in this case. But they are not in 
harmony with prevailing authority as we shall presently demonstrate 
and do not commend themselves to our favorable considération. 

[1] We think the true rule is this: That a member of a fraternal 
bénéficiai organization who accepts membership, subject to such by-laws 
and rules as the Suprême Lodge may thereafter adopt, is bound by 
any reasonable législation thereafter adopted. The fc41owing author- 
ities sustain this proposition: Hall v. Western Travelers', etc., 69 
Neb. 601, 96 N. W. 170; Head Camp, etc., v. Woods, 34 Colo. 1, 81 
Pac. 261 ; Court of Honor v. Hutchens, 43 Ind. App. 321, 82 N. E. 
89; Union Benev. Society v. Martin, 113 Ky. 25, 67 S. W. 38; 
Daughtry v. Knights of Pythias, 48 La. Ann. 1203,, 20 South. 712, 
55 Am. St. Rep. 310; Pain v. Société St. Jean Baptiste, 172 Mass. 
319, 52 N. E. 502, 70 Am, St. Rep. 287 ; Bornes v. Suprême Lodge, 
etc., 75 Miss. 466, 23 South. 191 ; Suprême Council, American Légion 
of Honor, v. Adams, 68 N. H. 236, 44 Atl. 380 ; Tisch v. Protected 
Home Circle, 72 Ohio St. 233, 74 N. E. 188 ; Chambers v. Suprême 
Tent, etc., 200 Pa. 244, 49 Atl. 784, 86 Am. St. Rep. 716; Eversberg 
V. Suprême Tent of Maccabees, 33 Tex. Civ. App. 549, 77 S. W. 246; 
Fugure v. Mutual Society of St. Joseph, 46 Vt. 362; Loeffler v. Mod- 
em Woodmen of America, 100 Wis. 79, 75 N. W. 1012 ; Suprême 
Lodge K. of P. V. La Malta, 95 Tenn. 157, 31 S. W. 493, 30 L. R. A. 
838; Louisa Moerschbaecher v. Royal League, 188 111. 9, 59 N. E. 
1-7, 52 L. R. A. 281 ; Suprême Commandery, etc., v, Ainsworth, 71 
Ala. 436, 46 Am. Rep. 332; O'Neill v. Suprême Council, 70 N. J. 
Law. 410, 420, 57 Atl. 463, 1 Ann. Cas. 422. 

[2] The question, therefore, is: Whether the amendment of 1902 
was a reasonable exercise of the power reserved in the contract as 
originally made with Pawlas. The original constitution in force when 
Pawlas became a member contained provisions prohibiting members 
from engaging in the occupation of saloon keepers or bartenders or 
manufacturers ôf intoxicating liquors. The amendment of 1902 v^as 
therefore germane to provisions of the constitution in force when 
Pawlas became a member, and which it is conceded were obligatory 
upon him. The original constitution disclosed a gênerai policy and 
purpose to prohibit the members of the lodge from engaging in the 
occupation of manufacturing or selling intoxicating liquors. It lim- 
ited the prohibition, however, to saloon keepers, bartenders, and man- 
ufacturers. To engage in manufacturing or selling intoxicants was 
from the beginning régarded as an exposure to temptation and dan- 
ger prejudicial to health and longevity which the lodge would not in- 
sure against. The amendtnent recognized the wisdom of this gênerai 
policy, and carried the prohibition a little further. The manufacture 
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and sale of malt, spirituous, or vinous liquors as a beverage was an 
exposure of 'J-2 person engaged in them to a less degree of danger 
perhaps tlian keeping a saloon or tending a bar, but it is obviously an 
exposure to the same gênerai character of risk. There was nothing 
radically new in the amendment of 1902. It was not inconsistent with 
existing provisions of the members' contracts, but in substantial ac- 
cord with them. Such an amendment, therefore, was within the rea- 
sonable contemplation of a member who agreed to be subject to ail 
amendments. 

Not only is this true, but we think the amendment was the exercise 
of a power calculated to promote the gênerai welfare of ail the mem- 
bers and particularly calculated to qualify and enable the Suprême 
Lodge to fully and scrupulously perform the contract as actually made 
with its members. 

Occupations unknown 20 years ago are frequently oiïering them- 
selves to members of fraternal organizations, and many of them, like 
aviation for instance, are extremely dangerous, and so extrahazardous 
as to practically prohibit any one engaged in them from securing life 
insurance on any safe and recognized plan. Entering upon them by 
members at will would necessarily imperil, not only their own, but ail 
other members', prospects of ultimately receiving their promised ben- 
efits. It is said the chief object of thèse fraternal organizations is 
to provide reliable insurance for its members at a low cost. Could 
anything more eflfectually defeat this object than the unrestrained 
employment in extrahazardous, uninsurable occupations? The wis- 
dom, therefore, of réservation of control over occupations of its mem- 
bers within reasonable bounds, is apparent. It destroys no right and 
impairs no obligation. Its natural and inévitable effect is to promote 
the welfare of ail the members and enhance the ability of the organi- 
zation to pay its promised indemnity. 

The Suprême Lodge, vested with the power to détermine whether 
a given occupation should be prohibited, has deemed engagement in 
selling malt liquors to be used as a beverage as one of that kind. The 
unusual temptation and périls attending that occupation, as commonly 
recognized, preclude any claim that its prohibition is not an exercise 
of a just and reasonable discrétion. 

The judgment must be reversed, and the cause remanded, with di- 
rections to grant a new trial ; and it is so ordered. 



HICKMAN V. TOWN OF PLETCIIER. 

(Circuit Court of Appeals, Elghth Circuit. March 30, 1912.) 

No. 3,544. 

1. Judgment (§ 720*) — Res Judicata — Identitt of Issues. 

Where, in an action on coupons talœn from municipal bonds, défendant 
pleaded as a défense tliat ttie bonds were void because the ordinance 
under wliicli they were issued was not published as reqnired by the stat- 
utes of the state, and such issue was specifleally consldered and determln- 
ed by both the trial and appellate courts whlch held the bonds valid, the 

•For other cases see same topie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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judgment in such action Is concluslve in a subséquent action between tlie 
same parties on ttie bonds themselves, or on subséquent maturing coupons. 
[Ed. Note.-— For other cases, see Judgment, Cent. Dig. § 1251 ; Dec. Dig. 
§ 720.*] 

2. JUDSMENT (§ 720*) CONOLUSIVENESS OP ADJUDICATION — MATTEBS CON- 

CLUDED. 

A question or fact distlnctly put in issue and directiy determined by a 
Court of compétent jurisdiction as a ground of recovery or detense can- 
not be dlsputed in a subséquent suit between the same parties or their 
privies ; and, even if the second suit ia upon a différent cause of action, 
tbe right, question, or fact so determined must, as between the parties 
or their privies, be taljen as conclusively established, so long as the judg- 
ment remains unmodifled. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1251 ; Dec. 
: Dig. § 720.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action at law by Samuel G. Hickman against the Town of Fletcher. 
Judgment for défendant, and plaintiff brings error. Reversed. 

See, also, 165 Fed. 403, 91 C. C. A. 353. 

' W. H. Bryant (Charles S. Thomas, George L. Nye, and Wm. P. 
Malburn, on the brief), for plaintiff in error. 
William A. Bryans and John A. Gordon, for défendant in error. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

REED, District Judge. This action was brought by the plaintiff in 
error against the town of Fletcher, Colo., a suburb of the city of 
Denver, to recover upon certain negotiable bonds and interest coupons 
thereon, issued by the défendant in 1891, in payment of a system of 
vvaterworks acquired by the town in that year. From a judgment 
fôr the défendant upon the bonds and the later interest coupons 
thereon the plaintiff brings error. 

This is the thirdi appearance in this court of the controversy be- 
tween thèse same parties over thèse bonds and semiannual interest 
coupons thereon. The first was an action brought in 1903, by the 
plaintiff, who had purchased $69,000 of the bonds, upon the interest 
coupons thereon that had matured prior to the commencement of 
that suit, for which he recovered judgment against the défendant, 
which judgment was affirmed by this court in Town of Fletcher v. 
Hickman, 136 Fed. 568, 69 C. C. A. 350. The second was an action 
brought by the plaintiff in 1905, against the défendant, upon (1) the 
judgment recovered in the action above mentioned; and (2) the 
interest coupons on the same bonds which had matured since the 
commencement of the first action and the coupons upon three other 
bonds of the same séries, which the plaintiff had subsequently pur- 
chased, and for which the plaintiff recovered judgment, which was 
affirmed by this court in Town of Fletcher v. Hickman, 165 Fed. 
403, 91 C. C. A. 353. The présent action was brought by the plaintiff 
June 30, 1909, against the défendant upon (1) the judgment in the 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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second suit above mentioned ; and (2) the bonds from wbich the 
coupons were taken in that suit, 72 in ail; and (3) coupons maturing- 
upon said bonds since the commencement of the second action. The 
Circuit Court rendered judgment for plaintiff upon the first cause of 
action, viz., the judgment for interest recovered in the second action 
above mentioned, and for défendant upon the causes of action based 
upon the bonds themselves and the interest coupons maturing thereon 
since the commencement of the second action. 

The bonds are for $1,000 each, dated July 1, 1891, due in 15 years, 
with coupons attached for the semiannual interest thereon, and were 
issued pursuant to a statute of Colorado and an ordinance of the 
town of Fletcher authorizing their issuance. Each bond contains a 
récital that it was issued pursuant to an ordinance of the town of 
Fletcher, irrepealable until the payment of the bonds, and by virtue 
of and in full compliance with said ordinance and the act of the 
General Assembly of the state of Colorado authorizing their is- 
suance, and that ail acts, conditions, and things requisite to be donc 
précèdent to, and in the issuing of said bonds, hâve been donc, hap- 
pened, and performed, in regular and due form as required by law. 
There was also printed upon each of the bonds so much of the Mu- 
nicipal Corporation's Act of Colorado as grants to municipalities in 
that state the power to issue bonds for the purpose of acquiring 
Systems of waterworks ; also the ordinance of the town under which 
the bonds were issued. 

The défense pleaded and relied upon is that the ordinance under 
which the bonds were issued was not published as required by the 
Colorado statute in force when it was passed, and that it, and the 
bonds issued pursuant thereto, were therefore void. To this défense 
the plaintiff replied (1) that the judgments in the prior actions above 
mentioned were res adjudicata of the questions of the validity of the 
ordinance and of the bonds issued pursuant thereto ; and (2) the ré- 
citals in the bonds above referred to. 

[ 1 ] The only question that we deem it necessary to consider is 
that raised by the plea of res adjudicata. In the first case before this 
court (136 Fed. 568, 69 C. C. A. 350), it was pleaded by the town as 
a défense to the action ( 1) "that the ordinance was invalid for the 
reason that it v\'as not passed at a légal meeting of the board of 
trustées of the town, and (2) that it was not published as required by 
the Colorado statute." Both of thèse défenses were overruled by 
the Circuit Court, and its judgment was affirmed by this court. Judge 
Hook, speaking for this court in affirming the judgment, said : 

"A statute of Colorîido provided that, to I)e effective, the ordinaiiees of a 
town must be published in sonie newspapei' published witbln Its corporate 
limits, or, if there be noue, in one of seueral circulation tbereln, or, if there 
be neither, the publication shall be niade b.v postins coiiles of the ordinance 
in three public placew in the town, to be designated by the board of trustées. 
The évidence showed that since its incorporation there was no newspaper 
in which publication could legally be uiade. There was theu introduced In 
évidence copies of the town records eovering the period from the Incorpora- 
tion of the town until and ineludiug July 1, 1891, which was the date of the 
bonds from which the coupons in suit were detached, and they showed no 
action of the board of trustées designating the places, and no posting of 
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the ordinance. * ♦ ♦ The statute referred to also reqnlred that ail or- 
dlnances, after thelr passage, be reeorded in a book styled 'Book of Ordl- 
nances,' whlch should be consldered In ail the courts of the state as prima 
facie évidence that the ordinances appearlng therein had been published as 
provided. by law. The ordinance in contre versy was duly reeorded in the 
booli of ordinances, and it therefore devolved upon the town to overconie 
that proof of the publication by affirmative évidence." 

It was thereupon adjudged npon an issue directly challenging the 
validity of the ordinance because it was not pubHshed in the manner 
and as required by the Colorado statute, that the ordinance was valid, 
and that the coupons taken from the bonds issued thereunder were 
the vaHd obhgations of the town. 

In the second case (165 Fed. 403, 91 C. C. A. 353) the défendant 
again challenged the vaHdity of the ordinance because it was not pub- 
lished as required by the Colorado statute. It does not appear from 
the record before us that the plaintifï in that case pleaded the prior 
judgment as res adjudicata of the question of the validity of the 
ordinance, and the question of res adjudicata was not considered; 
but the question of the validity of the ordinance was again considered, 
and the ordinance and the coupons there involved were again adjudged 
to be valid. In affirming that judgment, Judge Adams, speaking for 
this court, said : 

"It is next contended that the ordinance of the town of Fletcher which 
purported to authorize the issue of bonds from wliieh the coupons in con- 
troversy came is invalid because not published as required by law, and that 
tJie plaintitC Hickman was not an innocent holder for value of the bonds. 
The validity of this issue of bonds has been passed upon by this court in 
a former suit between thèse parties to recover on other unpaid coupons 
taken from them [citing the former case in this court]. In that case this 
court considered the présent contention of the town relating to the invalid- 
ity of the ordinance. One of the vital contentions then considered and upon 
whlch the town novv ehiefly relies was that the ordinance authorizing the 
issue of the bonds was not published as required by law." 

The statute of Colorado authorizing towns and cities by ordinance to 
contract an indebtedness and issue bonds for the purpose of acquiring 
a System of waterworks is then referred to and quoted. Testimony 
is then referred to which it was claimed by the défendant showed that 
the ordinance was never posted, and that there were no papers pub- 
lished, or of gênerai circulation in the town in which the ordinance 
could hâve been legally published. The judgment was thereupon 
afïirmed. 

From thèse excerpts from the opinions in the former cases it ap- 
pears that the validity of the ordinance was directly challenged in 
each case upon the spécifie ground upon which it is now challenged 
in this case, viz., that it was never posted or pubHshed as required by 
the statute of Coloradb in force when the ordinance was passed, and 
that upon the trial of the second case it attempted to show that there 
were no papers published or of gênerai circulation in the town. In 
this case the defendant's answer in the second of the above cases was 
put in évidence by the plaintifif in support of the plea of res adjudicata; 
and in that it is distinctly alleged that the ordinance was void because 
not posted or published as required by the Colorado statute; that 
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it "was never published in any newspaper published within the limits 
of the said corporation or elsewhere." In the présent case the de- 
fendant in its amended answer allèges that the ordinance in question 
was never published in any newspaper published or having a gênerai 
circulation within the limits of said corporation or elsewhere. It is 
then alleged that there were papers (naming them) published in the 
city of Denver which did hâve a gênerai circulation within the limits 
of the town of Fletcher during the year in which the ordinance was 
passed, but that the ordinance was never published in any of said 
papers. Upon this trial the défendant was permitted, over the ob- 
jections and exceptions of the plaintiff, to show that the several 
papers named did circulate in the town of Fletcher during the year 
1891, and prior to the passage of the ordinance in question, con- 
trary to its allégations and proofs in the second case that there were 
no such papers, but that the ordinance was never published in any 
of said papers; and therein is the only différence between the prior 
cases and this upon the question of the validity of this ordinance. 
But this is a différence in évidence only, and not in the ultimate 
question involved and determined in each of the cases. 

The défendant seeks to avoid the effect of thèse prior adjudica- 
tions upon the ground that the demands sued upon in this action 
are other and différent demands or causes of action than those upon 
which the prior suits were brought. It may be conceded that the 
causes of action are différent, for each bond and each coupon is a 
separate cause of action. The identity of the demands or causes of 
actions in the two suits is, however, not alone the test by which the 
conclusiveness of an estoppel by judgment is determined, but it is 
the identity of the questions in issue and actually determined in the 
prior action, with those involved in the action in which the prior judg- 
ment is pleaded as an estoppel. This identical question was de- 
termined by this court in the récent case of Fitch v. Stanton Town- 
ship et al. (C. C. A.) 190 Fed. 310. In that case the complainant, 
Fitch, brought suit to recover upon a number of coupons attached to 
certain bonds issued by the predecessor of the défendant townships, 
together with the interest thereon after maturity. As an estoppel 
against the complainant the défendants pleaded that in a prior suit 
by the firm of which complainant was a member against the pred- 
ecessor of the défendants upon prior interest coupons upon the same 
bonds, it was adjudçed that the bonds were void. To avoid the effect 
of such prior adjudication, the complainant in that suit, as the défend- 
ant does hère, contended that the coupons upon which the suit was 
brought were other and différent demands or causes of action than 
those involved in the prior suit, to which the plea of estoppel would 
not apply. Of this contention it was said: 

"Finally, it is urged that the coupons involved in this suit are other and 
différent coupons than those involved in the prior suit in the state court, 
and that the judgment there is not conclusive of the appellant's right to re- 
cover upon thèse coupons. But the right to recover any Interest upon the 
bonds in question dépends upon thelr validity in the hands of the appellant, 
or the copartnership of which he vi'as a member ; and, If the bonds them- 
selves were void in their Inception, no interest will ever accrue thereon. 
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The validlty of thèse bonds was dlrectly Involved in that suit, and it was 
there adjudged that they were void. The estoppel against the appellant re- 
sulting from that judgment is not dépendent upon the demand involved in 
this suit heing the same as that involved in that suit; but is dépendent upon 
the, questions hère involved being identical with those involved in and de- 
termined by that suit [citlng authorities]. The ideutity of such questions 
being established, the fact that the coupons for interest hère are for iuter- 
est accruing later upon the same bonds, for which the coupons in the former 
suit were given, in no manner affiects the estoppel arising from the judgment 
in that suit." 

In the prior actions between thèse pai'ties it was essential, to a 
judgment for the défendant, that it prove that the ordinance in ques- 
tion was void for want of publication as required by the Colorado 
statute. The record of the ordinance in the "Book of Ordinances" 
is prima facie évidence of its validity, and it was incumbent upon the 
défendant to overcome such prima facie évidence. It was bound to 
oiïer ail of the évidence obtainable upon that question, or take the 
chances of the ordinance being adjudged valid under the prima facie 
proof of its validity. Whether or not it offered ail such évidence is 
qot now material, for, if it did not, those judgments are no less con- 
clusive upoH' that question, because the eflfect of such judgment as 
an estoppel is not dépendent upon the évidence offered upon those 
trials, but itpon the fact that the invalidity of the ordinance was a 
question directly in issue and was determined in each case. Having 
been se determined, the judgments, remaining unmodified, are con- 
clusive of that question between thèse parties and their privies. Last 
Chance Mining Co. v. Tyler Mining Co., 157 U. S. 683-691, 15 Sup. 
Ct. 733, 39 L. Ed. 859 ; Russell v. Place, 94 U. S. 606-608, 24 L. 
Ed. 214; Southern Pacific R. R. Co. v. United States, 168 U. S. 
1-48, 18 Sup. Ct. 18, 42 L. Ed. 355 ; Board of County Commissioners 
V. Su>iiff, 97 Fed. 270-274, 38 C. C. A. 167; Fitch v. Stanton Twp. 
above, and cases there cited. 

[2] The gênerai principle deducible from thèse and other cases 
is that a question or fact distinctly put in issue and directly determined 
by a court of compétent jurisdiction as a ground of recovery or dé- 
fense cannot be disputed in a subséquent suit between the same par- 
ties or their privies. And, even if the second suit is upon a différent 
cause of action, the right, question, or fact so determined must, as 
between the parties or their privies, be taken as conclusively established 
so long as the judgment remains unmodified. This rule, said Mr. 
Justice Harlan, in Southern Pacific R. R. Co. v. United States, 
above, 168 U. S. at page 49, 18 Sup. Ct. at pao:e 27, 42 L. Ed. 355, 
"is demanded for the very object for which civil courts hâve been es- 
tablished, which is to secure the peace and repose of society by the 
settlement of matters capable of judicial détermination." The con- 
tention of the défendant cannot be sustained. 

A jury was waived in writing and the cause tried to the court 
who found as a fact (from évidence admitted over the objection and 
exceptions of the plaintiff that the validity of the ordinance had been 
dietermined in the prior cases) that the ordinance in question was not 
published as required by the Colorado statute and was there fore 
void; and, as a conclusion of lavv, that the prior adjudications were 
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not conclusive against the défendant upon that question, as to the 
causes of action based upon the bonds themselves and the coupons 
thereon maturing since those included in the former judgments_. In 
admitting such testimony, and so finding and adjudging, the Circuit 
Court erred. Its judgment should hâve been in f avor of the plaintiff 
upon the bonds and the interest coupons maturing since those included 
in the prior actions, as well as for the judgment in the second of the 
actions above mentioned. 

The judgment of the Circuit Court is therefore reversed, andl the 
cause remanded, vvith directions to grant a new trial and otherwise 
proceed in accordance with the principles laid down in this opinion. 



NICIIOLS V. CHESAPEAKE & O. ET. CO. 

(Circuit Court of Appeals, Sixth Circuit. April 2, 1012.) 

No. 2,183. 

1. Kemoval of Causes (§ 108*)— Jurisdiction— Discontintjance. 

Where a fédéral court acquired no jurisdiction of a cause by thefillngof 
the record tlierein after a pétition for removal had been denied by the 
State court, because of the insufflciency of the pétition to warrant a re- 
moval, the filing of a discontimiance by the plaintiff in the fédéral court, 
after a motion to remand had been overruled, was Ineffective to dlsmiss 
the action vvhich remained pending in the state court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 217; 
Dec. Dig. § 108.*] 

2. Removal op Causes (| 50*) — Sepaeable Contkovebst — Pétition Alleq- 

ING Différent Causes of Action. 

Where the pétition In a state court In an action against a rallroad Com- 
pany and another for a Personal Injury set up two causes of action, one 
against both défendants for joint négligence and the other against the 
railroad company alone for failure to eomply with a statute, there was a 
separable controver-sy presented whlch rendered the cause reinovable by 
the railroad company, which was a citizen of a différent state from plain- 
tiff or its codefendant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 100; 
Dec. Dig, § 50.* 

Separable controversy as ground for removal of cause to fédéral court, 
see notes to Kobbins v. Ellenbogen. 18 C. C. A. 8C; MecUe v. Vallevtown 
Minerai Co., 35 C. C. A. 155; Pollitz v. Wabash R. Co., 100 C. C. a' 4.] 

8. Limitation of Actions (% 34*) — What Daw Governs— Action Based on 
Saketï Arin.iANCE Aot — Liability Created by Statutk. 

An action against a railroad company to recover for Personal injuries 
alleged to hâve been caused t)y the violation bv défendant of Safetv Ap- 
pliance Act (Act Mareh 2, lS9:i, e. 190, 27 Stat. 531 [U. R. Conip. St. 1001, 
p. 31741), is one "upon a liability created by statute" within tbe meaning 
of Ky. St. § 2515, limiting the tinie for bringing such actions to five years, 
and, in absence of any fédéral statute of limitations, is governed by that 
section where the action is in that state. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. {§ 
151-157 ; Dec. Dig. § 34.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4116-4125.] 

4. Master and Servant (§§ 286, 2S0*) — Action fob Injury to Servant — 
Questions fok jury. 

Plaintiff was a brakeman on defendant's railroad, and was Injured 
while uncoupling a car from a train which was being pushed slowly. ïhe 

*For other cases see same topic & § NUMBEKln Dec. & Am. Digs. 1907 to date, & Bep'r Indexa» 
105 F.— 58 
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car was equipped with an automatic coupler which could be operated 
f rom the side, but plaintiff testifled that it would not work ; that he con- 
tlnued to puU tbe lever while the car was moving 100 feet, and then, 
following bis Instructions in such cases, ellmbed up between tbe cars, and, 
standing on tbe sill of the last car which was to remain In the train, and 
retAining hold of the handbold with one hand, pulled tbe pin, and had 
straightened up, when a sudden jerk threw him to the ground. Held that 
although there was some testiniony tendlng to show that the coupler was 
afterwards found to be In working order, in view of the strict requlre- 
ments of Safety Appllance Act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. 
S. Comp, St. 1901, p. 3174]), tbe question of defendant's violation of the act 
and of plalntifC's contributory négligence were both for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1010-1050, 1089^-1132 ; Dec. Dig. §§ 286, 289.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of Kentucky. 

Action at law by Willard Nichols against the Chesapeake & Ohio 
Railway Company. Judgment for défendant, and plaintiff brings er- 
ror. Reversed. 

Nichols was a brakeman in the eniploy of the Railway Company. In 
March, 1904, whlle switchlng, he was injured. He brought an action in the 
State court against the Railway Company. It was removed to the fédéral 
court, and then, by plaintiff, voluntarily dismissed. He then, wltbin one 
year from hls Injury, brought an action in tbe state court against the Rail- 
way Company and one Cook. This action was based on the négligence of 
Cook, as engineer of the train, and the company's négligence through Cook. 
Plaintiff and Cook were citizens of Kentucky. The Railway Company was 
a citizen of Virginia. The Railway Company flled its pétition for removal, 
claimlng a separable controversy. The state court passed upon and denied the 
pétition. The transcript was flled In the fédéral court, where a motion to 
remand was made, and denied. Thereupon plaintiff entered, in the fédéral 
court, an order dlscontinulng the action. Thèse proceedings wUl be spoken 
of as the first removal. 

Shortly afterwards, and In July, 1905, plaintiff flled, apparently in this 
same action, in the state court, an amended pétition, settlng out also viola- 
tion by the Railway Company of the Safety Appllance Act (Act March 
2, 1893, 27 Stat. 531), and that hls injury resulted from such violation. This 
amendment was apparently by way of addition to the pétition on flle, and 
not by way of substitution. Défendant agaiu flled a pétition for removal 
on the ground of seimrable controversy, and the state court passed upon 
and granted the application, and transcript was again flled in the fédéral 
court. Plaintiff prosecuted error to the Court of Appeals of Kentucky from 
the order of the state court granting the removal, but the order was affirm- 
ed. Nlcholas v. C. & O. Ry., 127 Ky. 310, 105 S. W. 481, 17 L. R. A. (N.- 
S.) 861. Plaintiff also moved in the fédéral court to remand, but the mo- 
tion was denied. Thèse wlll be spoken of as the second removal proceed- 
ings. 

Défendant demurred to the amended pétition of July, 1905. This demur- 
rer was sustalned. Plaintiff in December, 1907, flled an "amended and sub- 
stltute" pétition which counted only upon the absence of the devlces required 
by the Safety Appllance Act. 

Eventually an issue of fact was jolned and came on for trial in the féd- 
éral court. That court dlreeted a verdict for défendant, and from the 
judgment entered upon such verdict Nichols now brings error to this court. 
Nichols challenges this judgment, because of lack of jurlsdiction in the court 
and because thé direction was wrongly given. The Railway Company afiirms 
the jurisdlctlon, and upholds the directed verdict on three grounds: (1) 
That thefe was no proof of négligence; (2) that contributory négligence was 
clear ; (3) that the statute of limitations had run. 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Allan D. Cole and J. M. Collins (W. T. Cole, of counsel), for plain- 
tiff in error. 

E. L. Worthington (Worthington, Cochran & Browning, on the 
brief), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISOK, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
We meet, first, the question of the jurisdiction of tlie trial court, as 
fîxed by one or the other of the removal proceedings. In the first 
removal the pétition did not, in terms, allège that the joinder of Cook 
was fraudulently made in order to prevent removal, nor did it allège 
any facts requiring that conclusion. It was based on the theory that 
the déclaration showed no joint liability against the Railway Com- 
pany and Cook, and the conclusion that Cook was improperly joined 
thus depended upon the laws of Kentucky upon that subject. Such 
a joint liability, under the Kentucky law, does exist; and this court 
has held that an essentially similar pétition was insufficient to give 
jurisdiction on removal. Enos v. Kentucky Co. (C. C. A. 6) 189 Fed. 
342, 346. The same conclusion must be had hère ; and it f ollows that 
the transactions in the fédéral court during the first removal may be 
disregarded, and that the purported discontinuance of the action, filed 
in that court, was wholly ineffective. It is true that the judgment of 
the fédéral court denying the motion to remand was binding on plain- 
tiff until set aside on direct attack, and plaintiff, in dismissing the 
action, did so at his péril. If it had been finally decided that the 
action was pending in the fédéral court at the time of the dismissal, 
or if défendant had relied upon the dismissal in such a way as to 
raise an estoppel, a différent question would exist. 

[2] By the amended pétition of July, 1905, it appeared that a con- 
troversy existed whether the Railway Company was liable to Nichols 
by reason of the existence and effect of the Safety Appliance Act. 
This was a controversy with which Cook was not concerned. It was 
not alleged that he was liable, or that the Railway Company, through 
him, was liable, upon this subject-matter. At the same time the péti- 
tion alleged a joint liability against the Company and Cook, resulting 
from Cook's common-law négligence as engineer in the management 
of the train. It has been distinctly held by the Suprême Court (Un- 
ion Pac. Ry. Co. v. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 
983) that the liability under a statute for failing to observe its pro- 
visions and the liability under the common-law rules of négligence 
may give rise to causes of action so separate that one may be barred 
by statute where the other would not be. It seems necessarily to 
follow that, where there are separate or distinct causes of action, 
there must be separable controversies. Each cause of action must 
présent a controversy. Différent rights of action may, it is true, often 
be joined in one suit, but this does not make them inséparable. The 
existence of the "separable controversy" right of removal présup- 
poses that it may be found joined in one action with another contro- 
versy. In the présent case, even if the cause of action is not "sep- 
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arate," yet the "separable" character of the claim under the statute 
is made clear by the fact that one of the défendants has no concern 
with this question. We are satisfied that the second removal pétition 
conferred jurisdiction on the fédéral court (Jackson v. C, R. I. & P. 
Ry. Co., 178 Fed. 432, 102 C. C. A. 159), and that the action which 
had been commenced in March and was then pending in the state 
court upon the amended July pétition was, for the first time, effec- 
tively removed. 

[3] The question whether the action was commenced in time is 
to be governed by the statutes of Kentucky. Even if the cause of 
action should be treated as one created by the fédéral statute, still, 
in the absence of any gênerai fédéral statutes of limitation, and in 
the absence of any spécifie limitation in the statute creating such 
cause of action, the rule of limitation is to be found in the statutes 
of the state. Campbell v. Haverhill, 155 U. S. 610, 613, 15 Sup. Ct. 
217, 39 Iv. Ed. 280. 

Section 2515, Kentucky Statutes, directs that various actions, and 
among others those "upon a liability created by statute" shall be com- 
menced within five years; while section 2516 prescribes that certain 
actions, and among others those for personal injury, must be com- 
menced within one year after the cause of action accrues. The de- 
fendant invokes section 2516 as the applicable section, and insists that 
the recovery now sought against the Railway Company for violation 
of the Safety Appliance Act is upon a new cause of action which 
was first alleged by the amendment of July, 1905, and that an ac- 
tion for this cause was then barred by this statute. In this connec- 
tion the défendant relies upon the case of Union Pacific Railway 
Company v. Wyler, already cited, to the efifect that, in such case, it 
is the date of such amendment, and not the date of commencing the 
suit which controls the bar of the statute. We do not find it neces- 
sary to décide whether the amendment of 1905 did introduce a new 
cause of action, or whether this case, by reason of the form of the 
original pétition or the rules of pleading obtaining in Kentucky, 
should be distinguished from the Wyler Case, as somewhat similar 
questions hâve been by this court (So. Rv. Co. v. Simpson, 131 Fed. 
705, 711, 65 C. C. A. 563; Brown v. Erie R. R., 176 Fed. 544, 546, 
100 C. C. A. 132) and by the Circuit Court of Appeals of the First 
Circuit (Viscount, etc., v. So. Pac. Co., 176 Fed. 843, 100 C. C. A. 
313). We prefer to assume for the purposes of this opinion that 
between the original and the amended pétitions there was a "de- 
parture in law," and so that the date of the amended pétition would 
he the end of the period to be considered. From this conclusion that 
the amended pétition states a new cause of action because it states 
one depending on the statute we think it follows that the five-year 
statute (section 2515) covers the case, and hence that the action is 
not barred. This liability seems plainly to be one "created by stat- 
ute." The act in question does not merely make a rule of évidence 
for a négligence case, but, even in the absence of any négligence, it 
causes or créâtes a liability which automatically and necessarily cornes 
into existence by virtue of the statute when the statutory conditions 
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€xist (Deik V. R. R., 220 U. S. 580, 31 Sup. Ct. 617, 55 L. Ed. 590), 
and where, except for the statute, there would be no such liability. 
If the Kentucky courts had construed the one-year statute as cover- 
ing such an action as this, we would be bound by such construction, 
but, in the absence of such controlling authority, we cannot adopt 
that view. The Kentucky cases which are cited (Carden, Adm'r, v. 
L. & N. R. R., 101 Ky. 113, 39 S. W. 1027; L. & N. R. R. v. Sim- 
rall's Adm'r, 127 Ky. 55, 104 S. W. 1011) do hold that actions for 
negligently causing death, which actions are created by the Death 
Act of 1854 (Acts 1853-54, c. 964), are barred in one year, but this 
is because the one-year limitation is found expressly stated in the 
original Death Act, and its présence in section 2516 is thought to be 
in this connection merely a transfer in revision. 

We cannot construe sections 2515 and 2516 as covering in this re- 
spect a common field, and enforce the stricter or shorter limitation. 
Construed together, thèse sections mean that ordinary actions for 
Personal injury are barred in one year, but that those actions of that 
gênerai character which are created by statute are not barred until 
five years. The spécifie must contrpl the gênerai. 

It is further to be noted that, when the défendant came to plead 
the statute of limitations, it raised that objection against "the cause 
of action relied upon by the plaintifif in the amendment filed on De- 
cember 3, 1907," and insisted that the year had elapsed "before the 
filing of such amendment." It did not allège the existence of the 
bar at the time of the filing of the amendment of 1905, although 
this amendment clearly stated the cause of action based upon the 
Safety Appliance Act. 

[4] Coming to the subject of defendant's liability, and treating the 
action as one where the Safety Appliance Act was to be applied in 
determining that question, we think the évidence required submission 
to the jury. The car in question was provided with couplers having 
levers extending to the outside, and Nichols, who was endeavoring 
to eut off one car f rom another, should hâve been able to do so with- 
out going between the cars. He testified that he pulled the lever 
without effect, and that he continued to do so repeatedly while the 
car was slowly moving one hundred feet. We do not overlook the 
fact that coupling apparatus in perfect order may refuse to respond 
to a pull upon the lever, because of a draw-bar pull, or because of 
the efïect of a curved track. Hère, however, there is no proof that 
the track was curved, and it appears that the car to be eut off was 
being pushed. Under thèse circumstances, in view of the extrême 
strictness of the rule eliminating ail questions of due care and re- 
quiring at ail events that the apparatus shall be in working order 
(Delk V. Railroad Co., supra; U. S. v. II). Cent. R. R. [C. C. A. 6] 
177 Fed. 801, 804, 101 C. C. A. 15), repeated and unsuccessful ef- 
forts to make the lever operate are some évidence that it was not 
in the condition required by the statute (L,. & N. R. R. v. Wilson [C. 
C. A. 6] 188 Fed. 417, 419, 110 C. C. A. 217; Hunter v. III. Cent. 
R.R. [C. C. A. 6] 188 Fed. 645, 651, 110 C. C. A. 459). As against 
this, three witnesses for défendant testified that they inspected the 
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couplings within an hour after the înjury and that they did work. 
One of the three modified his statement by saying that one of the 
couplers worked "a Httle stiff." At the time of the inspection the cars 
were not coupled together, and the inspectors did not couple them 
or uncouple them, but only worked the levers. The identity of tlie 
cars inspected with those which Nichols uncoupled, and the fact that 
the coupling devices were not remedied in the interval depended on 
the testimony of one witness. He was not, it is true, contradicted in 
terms, but the jury was' not obliged to give his story complète ac- 
ceptance. In this state of the proofs a verdict could not be directed 
for the défendant on the ground that plaintifï's theory of négligence 
was conclusively disproved (B. & O. R. R. v. O'Neill [C. C. A. 6] 186 
Fed. 13, 15, 108 C. C. A. 115). 

We pass by the matter of assumption of risk as being excluded by 
the statute, and come to that of contributory négligence. Plaintiff 
testified that, when he found the lever would not work, he climbed 
up between the cars and stood upon the sill of the last car which 
was to remain in the train, and between the body of that car and the 
car which was being pushed and which was to be eut ofï. He says 
this was not only the customary method under the circumstances, but 
that he had been expressly instructed to take this course when levers 
would not work. Standing hère and grasping the handhold upon 
the adjacent body of the car we cannot say that, as matter of law, 
he was in an unnecessarily dangerous position. It was in many re- 
spects safer than being upon the ground between moving cars, 
and we décline to say that assuming this position, after the failure 
of the automatic coupler apparatus, was necessarily négligence. He 
says that then, standing in this position and retaining with his left 
hand his grip upon the handhold, he put his right foot upon the sill 
of the other «ar, leaned down, pulled the pin, stepped back and re- 
covered his upright position — ail before the sudden jar which threw 
him to the ground. The conclusion that there was contributory nég- 
ligence seems to be rested essentially upon Nichols' act in placing his 
right foot upon the sill of the other car. It obviously would be in- 
excusably négligent for a man to ride in this position, depending 
equally upon the foot upon each side, and then to cause the cars to 
separate, but the same conclusion cannot be imperatively applied to 
this case without overlooking his statement that he had recovered his 
upright position upon the following car before the shock, arid that 
he had continually retained his grip upon the handhold. Whether 
his conduct under thèse conditions, and in view of his testimony that 
he was following instructions in this method of opération, made him 
guilty of contributory négligence, was for the triers of fact. 

It is also urged that, after the lever refused to work, there was a 
safe way, and a dangerous way, of pulling the pin; that Nichols chose 
the dangerous way, and was, therefore, négligent. It is true that it 
would hâve been possible for him to climb over the train and oper- 
ate the lever on the other side or to refuse to go between the cars 
until the train had stopped; but we cannot say as matter of law 
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that ît was his unquestionable duty to do either one of thèse things 
(N. & W. Ry.Co. V. Hazelrigg [C. C. A. 6] 184 Fed. 828, 831, 107 
C. C. A. 66). 

It results that the judgment below should be reversed, and the 
case remanded for a new trial. 



AMERICAN CAR & FOUNDRT CO. v. BARRY. 

(Circuit Court of Appeals, Eightli Circuit April 17, 1912.) 

No. 3,559. 

L Master and Servant (§ 270*) — Injuries to Servant— Defectivr Appli- 
ance^Pbior Accident with the Same Tool. 

In an action for Injuries to a servant by the telescoping of a car Jack, 
évidence tliat a jaclc identifled as the same one liad slipped nearly three 
weeks before and injured another servant was admissible. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dlg. §§ 913- 
927, 932; Dec. Dig. § 270.* j 

2. Master and Servant (§ 265*) — Injuries to Servant— Defective Appli- 

ANCE— RES IPSA LOQUITUR. 

The rule that the doctrine of res ipsa loquitur bas little. If any, appli- 
cation between employer and employé, Is not of unvarying application. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 877- 
908, 955 ; Dec. Dig. § 265.* 

Application of doctrine of res Ipsa loquitur In actions for Injuritvi to 
servants, see note to Carnegie Steel Co. v. Byers, 2 C. C. A. 121.] 

3. Master and Servant (| 286*) — Injuries to Servant— Defective Appi.i- 

ANCE— Question for Jukt. 

Where a servant was Injured by the sudden telescoplng of a car jack 
which had falled to work in the same manner before, whlch was not pro- 
duced and the working machinery of which was Inclosed, so that no one 
could tell la just what way it was defective, wbether défendant was neg 
ligent in furnlshing such a jack for use was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001. 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. 
i 286.*] 

i. Mastee and Servant (| 264*) — Injuries to Servant— Defective Appli- 

ANCB— SPECinC Defect. 

In an action for Injuries to a servant by the telescoplng of a car jack, 
plalntifE alleged that the jack was old, worn, and defective ; that the 
dogs and ratchets were worn, and on that account it was liable to slip 
when a welght was placed thereon, and that the jack, by reason of its 
weakness and its defects, suddenly slipped, and let the car down on plain- 
tiff's hand. It was proved that the jack had slipped before and Injured 
another servant, and that the working machinery was Inclosed, so that 
one could not tell In just what way the jack was defective. Defendanfs 
sjjperlntendent testified that the jack was caimble of lifting the load. and 
Ûiat just what defect or weakness Induced the accident would be difflci;lt 
to détermine. Défendant also concealed the jack and dld not produce it 
at the trifll. Held, that the gênerai allégations that the Jack was old, 
worn, and defective, and that It telescoped by reason of weakness, were 
not limited by the allégations as to the dogs and the ratchets. 

[E3d. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 861- 
876 ; Dec. Dig. S 264.*] 

*For otber cases ase suae topic & i nuubeb in Dec. & Am. Digs. 1$07 to date, & Rep'r Indexât 
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5. TeIAL (§ l&l*) — InSTRUCTIONB— ASSUMPTION OF Facts. 

In an action for injuries to a servant by the telescoping of a car Jack, 
an instruction assuniing tliat défendant, ctiarged with the duty of exer- 
cising ordinary care to furnisli reasonably safe appliances, disctiarged 
tbat duty by furnishing for use together safe and utterly unsafe appli- 
ances, and was free from blâme if the servant selected the unsafe one, 
the lack of safety of which was wholly concealed, was properly refused. 

TEd. Note.— For other cases, see Trial, Cent DIg. §§ 420-431, 435 ; Dec. 
Dig. § 191.*] 

6. Tkial (§ 296*) — Instructions— Eeeob Cubed bt Othee iNSTRtrcTioN. 

Where a servant was entitled to reeover some auiount if défendant linew 
of the defective condition of a jack by the collapse of which the servant 
was injured, or ought in the exercise of ordinary care to hâve known it, 
and such question was properly submitted to the jury, défendant was not 
prejudiced by an instruction erroneously charging that the master owed 
a positive duty to furnish reasonably safe appliances. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 705-713, 715, 716, 
718 ; Dec. Dig. § 296.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Action by Joseph F. Barry against the American Car & Foundry 
Company. Judgment for plaintiiï, and défendant brings error. Af- 
firmed. 

Tyson S. Dines (M. F. Watts, Wm. R. Gentry, and Edwin W. Lee, 
on the brief), for plaintifï in error. 

Herbert R. Marlatt (George S. Johnson, Charles A. Kouts, and 
Harry B. Hawes, on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and MARSHALL, 
District Judge. 

SMITH, Circuit Judge. The plaintifï in error, the American Car & 
Foundry Company, hereafter called the défendant, is engaged at St. 
Louis in the manufacture of cars for varions railroads. September 
29, 1909, a flat car was complète and ready for delivery to the West- 
ern Pacific Railroad. It was discovered that sufficient room did not 
exist between the upper and lower bolsters to give the car the proper 
side motion. 

Fabe White, who was a foreman in the employ of the défendant, 
called in Mr. Joseph F. Barry and others to assist in fixing it. Mr. 
Barry is the défendant in error, and will be hereafter called the plain- 
tifï. One end of the car was raised on a jackscrew, and dirt and 
waste was thrown into the centerplate and the car let down. It was 
found too much had been placed in the centerplate, and the car then 
had too much side motion, and it was again raised, and Mr. Barry 
was sent under the car to remove some of the trash. While he was 
attempting to do this the jackscrew telescoped — that is, the stem 
slipped down in the frame — and Mr. Barry's hand was caught, and 
he received injuries that required the amputation of his fîngers. Sub- 
sequently they failed to heal, and a second opération became neces- 
sary. He sued for $7,500 and the jury returned a verdict in his fa- 

*For other cases see s«me toplc & { nvubbb in D«c. ft Am. Digs. 1907 to date, & Rep'r Indexes 
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vor for $5,000, upon whîch judgment was rendered, and the car Com- 
pany sued eut this writ of error. 

[1] The first assignaient of errer is based upon the admission of 
the testimony of two witnesses, St. Clair and Kelly, evidently offered 
for the purpose of showing that the jackscrew in question had been 
eut of repair and operating in the same way for nearly three weeks. 

Fabe White testified that they usually had two or three jacks, gen- 
erally a screw and a couple of stepjacks. The jack in question was 
a stepjack. Mr. St. Clair testified that an accident happened to him 
nearly three weeks before with such a jack; that the jack with which 
the accident to him happened was a lever jack, had no cap on that 
he knew of ; that the jack slipped, and the lever flew up and hit him, 
causing him to bleed in the mouth. 

Sam Kelly testified that he was working at the defendant's f actory ; 
that he was working with St. Clair at the time he was hurt; that 
the jack used was a lever jack; that he had one side of the car jacked 
up and the jack slipped when he was laying it down and the lever 
flew up and hit him under the jaw; that that jack had no cap on it. 
He was also présent at the time of the accident complained of, and 
testified that the jack was standing when the car came down the last 
time ; that they attempted to raise the car after the accident, but were 
unable to do so until thev sent for a screwjack; that he had seen 
the jack slip before asîde from the time that St. Clair used it; that 
in raising it it would go such a distance, then it would not work any 
more, but slip back. Mr. Barry also testified there was no cap on 
the jack with which he was hurt, and that the jack was taken from 
track one or two, and that it was the only jack he had noticed that 
had the cap off. The jack was not produced on the trial, and the 
évidence was sufficient to identify the jack used by St. Clair with 
the one used at the time in question, and the évidence was admissi- 
ble. 

It is complained that the court failed to give the peremptory in- 
struction asked for the défendant. 

The jack in question was in use regularly upon the defendant's 
premises. About three weeks before the accident, as the jury had 
a right to nnd, St. Clair was using the same jack in raising a car 
when the jack slipped down and the handle flew up and hit him. 
When the accident to plaintiff took place, the stem slid down into 
the frame, and, when it was attempted to raise the car to release the 
plaintifif, the same thing took place. 

[2] It will be conceded that between employer and employé the doc- 
trine of res ipsa loquitur has little, if any application. Patton v. Texas 
& Pacific Railroad, 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361 ; 
Midland Valley Railroad Co. v. Fulgham, 181 Fed. 91, 104 C. C. A. 
151; Carnegie Steel Co. v. Byers, 149 Fed. 667, 82 C. C. A. 115, 8 
L. R. A. (N. S.) 677; Northern Pacific Railway Co. v. Dixon, 139 
Fed. 77,7, 71 C. C. A. 555 ; Peirce v. Kile, 80 Fed. 865, 26 C. C. A. 
201. This rule is, however, not of unvarying application. Palmer 
Brick Co. v. Cheigall, 119 Ga. 837. 47 S. E. 329; Armour v. Gol- 
kowska. 202 111. 144, 66 N. E. 1037; Petrarca v. Quidnick, 27 R. 
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I. 265, 61 Atl. 648; Ross v. Double Shoals Cotton Mills, 140 N. C. 
115, 52 S. E. 121, 1 L. R. A. (N. S.) 298; Fearington v. Blackwell 
Durham Tobacco Co., 141 N. C. 80, 53 S. E. 662, and other cases. 

[3] The law must be deemed settled so far as this court is con- 
cerned by décisions of the Suprême Court and of this court, but the 
question recurs, Is it essential for the plaintiff to rely upon that max- 
im in this case? In Bradford Glycérine Co. v. Kizer, 113 Fed. 894, 
51 C. C. A. 524, in an action by a servant against his master to re- 
cover for an injury caused by an explosion of nitroglycérine, it was 
an undisputed f act that the nitroglycérine exploded spontaneously, 
and there was évidence tending to show that, if pure and properly 
made, it would not so explode, but that it would, if impure. The 
court instructed the jury: 

"When there is as lu this case an explosion of this nitroglycérine, tbere is 
a presumption arises that it was from some Inhérent defect, somethlng In the 
character of the nitroglycérine Itself , due to surplus acld or some other cause, 
that made it explode, wlthout the Intervention of any other agency. Xow, 
:hat heing the presumption, unless that Is explalned by the évidence, you are 
svarranted In eomlng to the conclusion that the défendant furnished the plain- 
:lffi wlth Impure nitroglycérine, and in that departed from his duty as an em- 
ployer." 

The Court of Appeals said: 

"Under the évidence in this case, there could be no claim that the cause of 
the accident could not be aecounted for. It was accounted for if nltroglyerine, 
when properly manufactured, could not explode spontaneously, and this ni- 
troglycérine did so explode. The jury were compelled to flnd the other neces- 
sary facts before they could infer négligence from the explosion. When that 
prima facie case was made, the burden of rebutting it was upon the defendan . 
The case does not corne within the rule that the fact of accident earries with 
it no presumption of négligence on the part of the employer, laid down in 
Rallroad Co. v. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 1136, and 
Patton V. Railway Co., 179 U. S. 658, 663, 21 Sup. Ct. 27.5, 45 L. Ed. 361, nor 
within the cases In the state courts referred to in defendant's brief. Under 
the facts in this case, négligence in the manufacture of the nitroglycérine 
would be presumed in the absence of évidence showing care In the manufac- 
ture of it, as the explosion raises a presumption of négligence, If there is no 
explanation of the real cause for such explosion. Judson v. Powder Co., 107 
Cal. 549, 40 Pac. 1020, 29 U K. A. 718, 48 Am. St. Rep. 146, and the note to 
the same case In 29 L. R. A. 718 ; Sehoepper v. Chemical Co., 113 MIch. 582, 71 
N. W. 1081." 

In the case at bar, suppose this same jack had acted in this same 
way 100 times through 100 weeks, could the company continue to 
use it and win ail cases for accident by always saying that the doc- 
trine of res ipsa loquitur does not apply? It is not pretended that 
in the use of such a jack as already described the stem will, upon the 
application of pressure, slide down into the f rame. 

The working machinery of the jack is inclosed in an outer case, so 
that no one could tell in just what way it was defective. That it was 
defective and would not work is beyond ail question and the défend- 
ant, being in possession of the jack, failed to produce it that it might 
be determined just what was the matter with it, but that it was radi- 
cally defective is clearly and abundantly shown, and that it had been 
in this defective condition for about three weeks. Under the circum- 
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stances we entertain no doubt that the évidence was sufficient to go 
to the jury. 

[4] The plaintifï alleged the Jack was old, worn, and defective; 
that the dogs and ratchets in said jack were worn, and on that ac- 
count were liable to slip when a weight was put upon the said jack, 
and said jack, by reason of its weakness and its said defects, sud- 
denly slipped and let the car down on plaintiff's hand. It is com- 
plained that plaintiff failed to show what was the matter with the jack 
and particularly failed to show that it was old, worn, and the dogs 
or ratchets were worn and liable to slip. It is, of course, conceded 
that ordinarily in actions between servant and master it is for the 
servant to show in what way the master was négligent, but in this 
case it is not claimed by .défendant that the pressure upon the jack 
was excessive or beyond what it was devised to sustain. It must, 
of course, be conceded that ordinarily a I5-ton jack, such as this was, 
would not télescope under the weight of one end of a flat car. Mr. 
Shipley, superintendent for the défendant company, testified that "the 
jack was perfectly capable of lifting that load," but just what the 
defect or weakness was that induced such an accident would be diffi- 
cult to détermine. It only appears that the jack was radically defec- 
tive or it would not télescope in the way it did. Surely under such 
circumstances it was sufficient for the plaintiff to allège the jack was 
defective and weak, and it does not lie in the mouth of défendant, the 
owner of the jack and in possession of it, to first conceal it, and then 
say you must now prove what was the matter within the inclosure of 
ihe jack or you must fail. 

[5] Error is assigned upon the f ailure to give the following instruc- 
tion: 

"If you flnd from the évidence in this case that there were jacks furnished 
by the défendant for use by Its emiJloyés which were reasouably safe and 
suitable for the purpose of raising a car to do the work in which plaintiff was 
engaged at the time of hls Injury, and if you further flnd from the évidence 
that plaintiff or his fellow servant, Brown or Fabe AVhite, referred to in the 
évidence as traok foreman, had access to jacks furnished by défendant, which 
were reasonably safe for said purpose, and that either said Fabe AVhite or 
said Brown selected the jack which was belng used at the time of the plain- 
tiff's Injury, then plaintiff is not entitled to recover, and your verdict must 
be for défendant." 

It appears that were two stepjacks furnished, and it was sought 
to hâve the jury told that if there were suitable jacks and the plain- 
tiff's fellow servants took the wrong one, and the accident occurred, 
no action would lie. This instruction assumed that an employer, 
charged with the duty of exercising ordinary care to furnish reason- 
ably safe appliances, discharges that duty by furnishing for use to- 
gether safe and utterly unsafe appliances, and is free from ail blâme 
if the employé sélects the unsafe one, especially where the lack of 
safety is wholly concealed. 

The défendant assigned as error the refusai to instruct that plain- 
tiff could not recover, unless he showed the dogs or ratchets were 
worn and liable to slip. The allégation was that the jack was de- 
fective and weak, but défendant contends thèse gênerai charges were 
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limited by the allégations as to the dogs and the ratchets. The al- 
légations were not thus limited in their meaning under the circum- 
stances of this case. United States Express Co. v. Wahl, 168 Fed. 
848, 94 C. C. A. 260. 

[6] It is finally urged that the court told the jury that the master 
owes a positive duty to furnish reasonably safe appliances for the 
employé to do the work that he is charged and directed to do. Jt is 
true this court has heid that the master is bound only to use ordi- 
nary care to furnish reasonably safe appliances (Armour & Co. v. 
Russell, 144 Fed. 614, 75 C. C. A. 416, 6 L. R. A. [N. S.] 602), but 
the évidence clearly shows that the plaintifï was entitled to recover 
in some amount if the défendant knew of the détective condition of 
the jack, or ought, in the exercise of ordinary care, to hâve known 
of it. This question was properly submitted to the jury, and no préj- 
udice could hâve resulted f rom anything the court said upon any 
other branch of the case. St. Louis, I. M. & S. Railroad Co. v. Need- 
ham, 69 Fed. 823, 16 C. C. A. 457 ; Choctaw, Oklahoma & Gulf Rail- 
road Co. V. Tennessee, 116 Fed. 23, 53 C. C. A. 497. 

The judgment is affirmed. 



CALLAIIAN V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. March 4, 1912.) 

No. 3,638. 

1. Cbiminal Law (§ 1151*) — Review on Appeal— Maïieks or Discrétion — 

Denial of Continuance. 

It is the settled rule in the fédéral courts that a trial court, in denying 
an application for a continuance in a crimlnal case, whether on behalf of the 
prosecution or the accused, acts within its owii discrétion, and its rul- 
ing will not be disturbed, except in a case of clear abuse of discrétion. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. §§ 3045- 
3049; Dec. Dig. § 1151.*] 

2. Criminal Law (§ 95*)— Comity— Fédéral and State Courts— Ceiminal 

Cases. 

The rule of comity between the fedei"al and state courts is the same 
In crimlnal as in civil cases, and, where eaeh can take jurlsdlction, the 
one which flrst gets it holds it to the exclusion of the other. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 167-175 ; 
Dec. Dig. § 95.* 

Conflict of jurisdiction of fédéral courts wlth state courts, see note to 
Louisvllle Trust Co. v. City of Cincinnati, 22 C. C. A. 356.] 

3. Criminal Law (§ 95*) — Continuance— Gbounds — Défendant Under Sen- 

tence IN State Court. 

A défendant in a criminal case In a state court, who, while at large 
on bail pendlng an appeal from a judgment of conviction which is after- 
ward allirmed, commits a crime against the United States, caunot be 
heard himself to ask for a continuance of the trial of the case against 
hiui in the fédéral court, on the ground that he has not served the sen- 
tence Imposed by the state court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 167-175; 
Dec. Dig. § 95.*] 

•For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Dis- 
trict of Kansas. 

Criminal prosecutioii by the United States against John Callahan. 
Judgment of conviction, and défendant brings error. Affirmed. 

John D. Davis, for plaintiff in error. 

McCabe Moore, Asst. U. S. Atty. (H. J. Bone, U. S. Atty., on the 
brief), for the United States. 

Before SANBORN, ADAMS, and CARI^^AND, Circuit Judges. 

CARLAND, Circuit Judge. Callahan was indicted in the United 
States District Court for the District of Kansas for unlawfully and 
feloniously receiving and retaining in his yjossession with intent to 
couvert to his own use and gain certain postage stamps described in 
the indictment; the said postage stamps having been theretofore un- 
lawfully and feloniously stolen from the post office of the United States 
at Hope, in the county of Dickinson, state of Kansas ; he, the said 
Callahan, knowing that said postage stamps had been so feloniously 
stolen as aforesaid. When his case was called for trial, Callahan 
interposed what his attorney called a plea in bar, which was in the 
f ollowing language : 

"Now cornes tbe défendant, John Callaban, and states : That at the Janu- 
ary term, 1910, in the district court in and for Smnner county, Kansas, he 
was convicted of the crime of burslary, and that dnring said term he was 
sentenced to the peniteiitiary of the state of Kansas l)y the said district 
court of Sumuer comity, Kansas, for a term of not less than five .years aud 
not to exceed ten years; that thereafter he a])i)ealed from said couvictiou 
and sentence to the Sur)reme Court of the stiUe of Kansas, and that on the 
5th day of Novemtier, 1910, being a day of the July term, 1910, of the said 
Suprême Court of the state of Kansas, said conviction and se ùcnce was 
afflrmed ; that ever since said conviction and affirmation of said sentence 
by the Suprême Court as aforesaid, the said défendant, John Callahan, h;is 
been in the custody and possession of the state of Kansas, aiid that he Is 
now for ail purposes servlng his sentence as nnposed ui)on him by the said 
district court of Sumuer county, Kansas. Wlierefore the said défendant. 
John Callahan, prays that his case may be posti)oned or contluued until such 
time as the state of Kansas shall release or dlsebarge him." 

The so-called plea was overruled by the trial court as insufficient, to 
which ruling the défendant duly excepted. The prayer of the so-called 
plea in bar shovi's that it was for ail practical purposes a motion for a 
continuance. Callahan also made a motion for a continuance based on 
the same grounds, which was overruled by the court and an exception 
taken. A plea of not guilty was afterwards entered by the défendant, 
and after trial upon this plea he was convicted of the crime charged 
and afterwards sentenced upon said conviction. Callahan now brings 
the judgment of conviction hère by writ of error. 

[1] His counsel assigns four errors: (1) The overruhng of the 
so-câlled plea in bar ; (2) the overruling of the motion for continuance ; 
(3) the refusai of certain recjuests to charge ; (4) the déniai of the mo- 
tion for a new trial. Assignment No. 3 can avail nothing as there were 
no exceptions taken to the action of the court in refusing to charge as 
requested. Assignment No. 4 is not reviewable by this court. As- 
signments Nos. 1 and 2 are based upon exceptions properly taken. 
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but are without merit. They simply raise the question as to whether 
the court erred in refusing a continuance of the case. The rule is well 
«stablished that the trial court, in refusing an application for a con- 
tinuance in a criminal case, whether it is on behalf of the state or the 
accusedi, acts within its own discrétion, and its ruling will not be dis- 
turbed in the absence of a clear abuse of discrétion. Isaacs v. United 
States, 159 U. S. 487, 16 Sup. Ct. 51, 40 L. Ed. 229; Goldsby v. 
United States, 160 U. S. 70, 16 Sup. Ct. 216, 40 L. Ed. 343. There 
is not the slightest évidence that Callahan was prejudiced in any way 
by the ruling of the court on the motion for continuance. 

[2] The question is not hère presented as to what would hâve been 
the duty of the trial court in the premises if the sureties on the appeal 
bondi given on the appeal to the Suprême Court of Kansas, or the 
state of Kansas by its proper officers, had in seasonable time demanded 
the custody of Callahan, so that the jurisdiction over him first acquired 
by the state court might be exhausted. The rule of comity is the same 
in criminal as in civil cases. In Taylor v. Taintor, 16 Wall. 366, 21 
Iv. Ed. 287, it was said : 

"Wliere a state court and a court of the United States may each take 
Jurisdiction, the tribunal which first gets it holds it to the exclusion of the 
other, until its duty Is fully performed and the jurisdiction Invoked Is ex- 
hausted ; and this rule applles allUe in both civil and criminal cases. It is, 
indeed, a principle of universal jurisprudence that where jurisdiction has at- 
tached to person or thlng, it is — unless there Is sonne provision to the cou- 
trary — exclusive in eft'ect until it has wrought its function." Hagan v. 
Lucas, 10 Pet. 400, 9 L. Ed. 470; Taylor y. Carryl, 20 How. 584, 15 L. Ed. 
1028; Troutman's Case, 24 N. J. Law, 634; Ex parte Jenklns & Orosson, 2 
Am. Law Reg. 144, Fed. Cas. No. 7,259. See, also. Covell v. Heyman, 111 U 
S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390 ; In re Fox (D. C.) 51 Fed. 427 ; Maekin 
V. People (111.) 8 N. B. 178 ; U. S. y. French, 1 Gall. 1, Fed. Cas. No. 15,165 ; 
Ex parte Robinson, 6 McLean, 355, Fed. Cas. No. 11,935. 

[3] We are of the opinion, however, that Callahan, while at large 
on bail, having voluntarily committed a crime against the United 
States, could not be heard himself to ask for a continuance of the trial 
of the case by the United States District Court on the ground that he 
had not served the sentence imposed by the state court. To hold oth- 
erwise would permit a prisoner charged with a serious crime to de- 
lay the administration of justice by setting up a prosecution in another 
jurisdiction, when that jurisdiction did not intend to further prose- 
cute, or was willing to await the termination of the proceeding in 
which the objection was being made. 

Judgment affirmed. 



In re LE SUEUR COUNTY CO-OPERATIVE CO.t 

DROZDA y. GALBRAITH et al. 

(Circuit Court of Appeals, Eighth Circuit. March 18, 1912.) 

No. 117. 

Bankeuptcy (§ 308*) — Claims— General Creditobs. 

Pursuant to the articles of Incorporation of the bankrupt and Its by- 
laws, a contract was made between it and the claimant, by which the 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denied July 8, 1912. 
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latter sold to the corporation hls stock of merchandlse, valued at $5,- 
427.36, and agreed to take In pay therefor exeess shares of the stock of 
the corporation, whlch by the terms of the articles of incorporation, its 
by-laws, and the contract were to remain in the control of the corpora- 
tion and sold by it, the proceeds to be paid to the claiuiaut. Enough 
had been sold to pay to clalmant $2,391.12, when the corporation went 
into bankruptcy. Held, that clalmant under such transaction did not 
become a gênerai creditor of the corporation so as to authorize proof of 
his claim for the balance against the bankrupt's estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 496-507; 
Dec. Dig. § 308.*] 

Pétition to Revise an Order of the District Court of the United 
States for the District of Minnesota. 

In the matter of the estate of the Le Sueur County Co-operative 
Company, bankrupt. Pétition by J. M. Drozda against John P. Gal- 
braith and others, trustées, to revise an order (186 Fed. 953) disal- 
lowing petitioner's claim. Afïirmed. 

Fredrick L. McGhee, for petitioner. 

E. H. Morphy, Frank H. Ewing, and John M. Bradford, for re- 
spondents. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. A pétition to revise an order of the 
United States District Court for the District of Minnesota, made 
April 27, 1911, disallowing the claim of petitioner against the estate 
of the De Sueur County Co-operative Company, a bankrupt, was 
filed in this court September 16, 1911. Service of notice of the fîling 
of such pétition was waived by the respondents, and, as no pleading 
or response has been filed to the pétition, the facts upon which the 
question of law arises are to be found in the pétition and the exhibits 
attached thereto. The pétition and exhibits disclose the follovi^ing 
facts : 

The petitioner, on August 1, 1907, was the owner of a going mer- 
chandise business at Lonsdale, Le Sueur county, Minn. The stock 
in trade was of the appraised value of $5,427.36. On that day he 
proposed to turn over to the bankrupt said stock in accordance with 
the terms set forth in section 16a, art. 6, of the by-laws of said bank- 
rupt, hereinafter quoted, and on the further condition that said peti- 
tioner should be entitled to a crédit on the books of the bankrupt for 
a sufiicient amount of the exeess shares of said bankrupt to pay for 
said stock of merchandise, and on which lie should be entitled to 
capital stock dividends at the same rate as other stockholders, but 
not in exeess of the net profits in any one year ; said exeess shares 
to be held in trust by the board of directors of said bankrupt until 
they could be disposed of to new members or otherwise, and to bear 
their proportion of any loss or damage. Said proposition also pro- 
vided that the petitioner should hold but one share certificate. 

This proposai was accepted by the bankrupt, and the stock turned 
over at the appraised valuation hereinbefore mentioned, from which 
$100 was deducted to pay for one share of stock actually issued to 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the petitioner, whereupon the certificate of crédit hereinafter set 
forth was issued to him. From time to time thereafter during the 
continuance in business of the bankrupt there was paid from the 
sale of such excess shares and from dues the sum of $2,391.12. Sec- 
tion 16a of article 6 of the by-laws of the bankrupt, above men- 
tioned, is as follows : 

"Sec. 16a. The directors are authorized to purchase establlshed stores and 
other industries at their proper inventory value, aiid to pay for same In 
whole or in part in fully paid-up shares of the capital stock of this corpora- 
tion at par value in accordance with section 5, article IV, of thèse by-laws, 
subjeet to the following conditions : 

"Third. When said inventory has been properly taken and the total value 
of the business to be purchased has been ascertained and agreed upon, 
shares of capital stock in this corporation at par value to the amount of 
said inventory may be given as fuU and final payment for any said busi- 
ness ; provided the person or persons aecepting said shares of capital stock 
for said business will deposit vsrith the directors of this corporation ail of 
said shares of stock in excess of the equal share $100 worth or the veudor 
shall at the option of the board of directors take a proper crédit on the 
bocks of the corporation for ail his excess shares, being for the amount of 
said Inventory less the one equal share for himself. Said shares, so de- 
posited, to be held In trust by the directors of this incorporation. To be 
sold as rapldly as possible to nevv merabers, in lots of not less or more than 
$100 VForth to any one person or otherwise, and, as the said shares so de- 
posited are sold and paid for, the proceeds of said sales shall be paid to 
the owners of said shares of capital stock." 

The certificate of crédit hereinbefore referred to is as follows : 

"Certificate of Crédit. 

"This Is to certify that the board of directors of the Le Sueur Coimty 
Co-operative Company of Montgomery and state of Miimesota, has author- 
ized that there be credlted on the books of said company an amount equal 
to the par value of flve thousand ninety-four and i8/j^„„ dollars (5,094.18) 
shares of its capital stock in the naine of J. M. Drozda, of Lonsdale, Minue- 
sota, said crédit to be held In trust for said J. M. Drozda for the imrpose 
and until it can be disposed of to nevi' members or otherwise, and as addi- 
tional shares in the Lonsdale department of said company are sold and paid 
for, the proceeds of said sales shall be paid to said J. M. 'Drozda in the ré- 
duction of the above crédit. 

"It is further understood and agreed that the amount so held in trust 
for said J. M. Drozda shall be entitled to draw interest at thè same rate 
as that drawn by shareholders as capital stock dividends, but not to ex- 
ceed six (6%) per cent, per annum nor in excess of the net profits in any 
year, nor shall said J. M. Drozda be entitled to more than one vote at any 
«lection or meeting of said company, ail thèse provisions being in accord- 
ance with the by-laws of said company. 

"Dated at Montgomery, state of Minnesota, this 22nd day of October, A. 
D. 1907. Le Sueur County Co-operative Company, 

"By H. M. Meyer, Président, 
"By Benjamin Richter, Secretary." 

The petitioner presented in the court below a claim against the 
estate of the bankrupt for the différence betweèn the inventory 
value of the stock of merchandise, less the crédits properly charge- 
able against the same, and said claim was allowed by the référée in 
the sum of $2,467.46, with interest at 6 per cent, per annum from 
September 19, 1907. Upon review of this order of the référée, the 
United States District Court for the District of Minnesota decided 
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that the petitioner was not a creditor of the estate of the bankrupt, 
and disallowed his daim. 

We think the action of the District Court was right. Section 16a, 
hereinbefore quoted, authorized the directors to purchase estab- 
lished stores and other industries with paid-up shares of the capital 
stock of the bankrupt. The petitioner turned over his stock of mer- 
chandise, and by the express language of his proposai he turned it 
over under the terms and conditions of section 16a. The conclusion 
necessarily follows that the petitioner agreed to receive, and did re- 
ceive, in payment for his stock of merchandise the fully paid-up 
shares of stock of the corporation, one share of which was paid for 
by taking $100 from the inventory value of the merchandise and 
which was actually issued to him, and the other fully paid-up shares 
were held by the directors of the bankrupt in trust for the owner 
thereof. 

Just what the purpose of holding the shares in trust by the direc- 
tors was does not clearly appear, but it may be presumed that the 
corporation desired to control the sale of the stock. For the pur- 
pose of determining what the petitioner was to receive for his stock 
of merchandise, however, it is immaterial whether the stock was is- 
sued and delivered to him, or whether part of it was delivered and 
part of it held in trust by the directors. What he received and what 
he agreed to receive was the stock of the corporation. This being 
so, he never became a creditor of the corporation. He took the 
stock in payment for his merchandise, and the directors of the cor- 
poration became his agents for the purpose of disposing of the stock 
and turning the proceeds over to him. In taking stock in payment 
he ran the risk of the bankruptcy of the corporation, and also by the 
very terms of his contract he was entitled to dividends if the corpor- 
ation made money. The corporation having failed in business, the 
petitioner must stand the loss resulting from his contract and may 
not now repudiate the contract and seek to establish a claim against 
the corporation as a creditor. 

The decree of the District Court must be afïirmed. 

And it is so ordered. 



TWEEDIE TRADING CO. v. STRONG & TROWBRIDGE CO 

(Circuit Court of Appeals, Second Circuit. Marcà 11, 1912.) 

No. 171. 

1. SiiippiNG (§ 171*) — Demi'iîeage — Bill of Lading Construed. 

Under a bill of ladirig for the cargo of a vessei, pro^'iding tliat the 
goods sliould be received by consignée "Inimediateiy ttie vessei is ready 
to discharge and continuously at ail such hours as the custom house or 
port authorities may give permission for the ship to work," the shipper 
was liable for any delay in discharging, due to its failure to receive car- 
go from whatever cause, except fault of the shipowner. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 568; Dec. Dig. 
§ 171.*] 

*For other cases see same topic & § numbeb in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
195 p.— 59 
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2. Shipping (§ 183*) — Dbmubbage— Computation of Amount. 

Where there was delay in discharglng a cargo, for whlch the sMpper 
was liable, but no rate of demurrage was fixed by the bill of lading, the 
amount may fairly be computed by divlding the gross frelght earned on 
the voyage by the number of days it should hâve taken, and multlplying 
the quotient by the number of days she was delayed, making proper ad- 
ditions or déductions for any différence in her expenses during the time 
of such delay. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dlg. § 593 ; Dec. Dig. 
§ 183.» 

Demurrage, see notes to Harrlson v. Smith, 14 C. C. A. 657; Randall 
V. Sprague, 21 C. 0. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

Appeal f rom the District Court of the United States for the Soutn- 
ern District of New York. 

Suit in admiralty by the Tweedie Trading Company against the, 
Strong & Trowbridge Company. Decree for libelant (157 Fed. 304), 
from which it appeals. Reversed. 

Ralph J. M. BuUowa and F. M. Brown, for appellant. 

Edward G. Benedict (Everett, Clarke & Benedict, of counsel), for 
appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. [1] The respondents in this case shipped 
the entire cargo of the steamer Myrtledene, of which the libelant was 
charterer, at Sparrows Point, Md., to be delivered at Takao and Keel- 
ung, Formosa, for certain named freight. The bill, of lading pro- 
vided: 

"VI. Also that the goods are to be received by the consignée immediately 
the vessel is ready to discharge and conlinuously at ail such hours as the 
custom house or port authoritles may givë permission for the ship to work 
or if necessary to discharge into llghters at the risk and expense of the con- 
signées." 

This is an express covenant, though it does not define the amount 
payable in case of default. The situation is not to be treated as if 
nothing had been said on the subject of the time in which the cargo 
was to be received. In such a case the consignées would hâve been 
only under an implied obligation to receive it in a reasonable time, 
and would therefore hâve been responsible only for their own delays. 
But this covenant containing no exceptions in favor of the consignées 
requires that they take the cargo as soon as the vessel is ready to dis- 
charge and with the continuons discharge usual at the ports of Takao 
and Keelung. They are not to be relieved of this obligation because 
of the lack of lighters, even if resulting from acts of the Japanese 
government. For any breach of this covenant because of delay in re- 
ceiving cargo, the respondents, as shippers and parties to the bills of 
lading, are liable. The commissioner and District Court hâve found 
that there was a delay of 18 days, which finding we adopt. 

[2] The question is: What compensation is the libelant entitled to 
receive therefor? There being no sum fixed for demurrage, the re- 
spondents must pay damages in the nature of dtemurrage. The court 
below arrived at the amount by ascertaining the net profits of the voy- 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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âge to the charterer, dividing that sum by the number of days the 
voyage would hâve occupied if there had been no delay, and then mul- 
tiplying the 18 days of delay by the dividend, making in ail $588.96. 
We do not think this method f air to the libelant. It allows nothing for 
expenses necessarily incurred during the period of détention. 

It is to be noted that the claim arises eut of contract, that the reg- 
ular expenses of the libelant continued throughout the period of delay, 
and that the damages are to be calculated at the end of the voyage, 
when the actual number of days needed and the number of days the 
voyage was unnecessarily prolonged are known. 

Sometimes the market value of a vessel is adopted as the measure 
of the damages ; but there is no évidence of any market value at Ta- 
kao or Keelung. Sometimes the loss of a definite engagement for 
the vessel is allowed, of which there is no évidence in this case. Some- 
times, in the absence of ail other évidence, the charter rate of demur- 
rage is adopted. In this case we think the fairest measure is to treat 
the damages as extended freight, and to give the libelant for the pe- 
riod of delay the same amount per diem as the respondents agreed to 
pay for the voyage. This represents the value of the use of the vessel 
to the libelant at the time. If during the period of détention the libel- 
ant had saved anything, for instance, coal, such an amount should be 
deducted ; but the évidence is to the contrary. The steamer, lying in 
an open roadstead subject to monsoons, kept up steam on her main 
boilers night and day. On the other hand, if the libelant had incurred 
an additional expense or loss, of which there is no évidence, that ought 
to be added. 

In this case compensation is to be ascertained by dividing the gross 
freight paid by the respondents, $21,039.94, by the number of days the 
voyage should hâve taken, viz., 114, multiplying the 18 demurrage days 
by the dividend, $184.56, and from the product, $3,322.08, deducting 
the sum of £212 received on account, and not in settlement, from the 
consignées at Formosa. The decree is reversed, and the court below 
directed to enter a decree in favor of the libelant in accordance with 
this opinion, with interest and costs of both courts. 



LOVELL-McCONNELL, MFG. CO. v. AMERICAN EVER-READY CO. 

(Circuit Court of Appeals, Second Circuit. Marcli 15, 1912.) 

No. 191. 

Teade-Mabks and Tba»e-Names (§ 57*) — Unfaib Compétition— Imitation in 
Appeaeance and Fokm of Anotiier's Goods. 

A manifest imitation in détails of construction by one manufacturer of 
an article made by another, with a conseciuent likelihood of confusion, 
should be enjoined, unless the points of resemlilance are the necessary 
resuit of an effort to comply with the physlcal requirements essential to 
commercial success. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 65 ; Dec. Dig. § 57.* 

TJnfair compétition in use of trade-marlc or trade-name, see note to 
Scheuer v. MuUer, 20 0. O. A. 165 ; Lare v. Harper & Muller Bros., 30 0. 
C. A. 376.] 

•For other cases see same toplc & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the LovelI-McConnell Manufacturing Company 
against the American Ever-Ready Company. From an order granting 
a prehminary injunction, défendant appèals. Affirmed. 

This cause cornes hère upon appeal from an order granting an injunction 
pendante llte, whieb restrained défendant "from making, constructing, slilp- 
ping, selllng, advertising, or exposing for sale any articles of manufacture or 
horn so similar In appearance to the warning signais mamifactured and sold 
by eomplainant as to deceive or capable of deceiving any person or persons ; 
from making, constructing, shlpping, selling, advertislng, or exposing for sale 
any article of manufacture or horn embQdying the characteristic right-anffled 
construction of the horn manuf aetured by the Lovell-McConnell Manufactur- 
ing Company." 

Henry D. WilHams, for appellant. , 

Drury W. Cooper and George C. Dçan, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. This cause closely resembles Rush- 
more V. Manhattan Works, 163 Fed. 939, 90 C. C. A. 299, 19 L. R. 
A. (N. S.) 269, where this court considered a case of unfair compéti- 
tion in the sale of automobile lamps; The case at bar is concerned 
with automobile horns. The resemblance between complainant's and 
defendant's horns is very great. It is difficult to tell the one from 
the other without an inspection so close as to read the inscription 
on the name plates. Under the principles of the Rushmore décision, 
such a manifest imitation in détails of construction, with the consé- 
quent likelihood of confusion, should be prevented, unless the points 
of resemblance are the necessary resuit of an effort to comply with 
the physical requirements essential to commercial success. A majority 
of the court are not persuaded that the close resemblance between the 
two horns results from such an effort. The most characteristic feature 
is the "right-angled construction," referred to in the order. Possibly 
at final hearing défendant may be able to show that a commercially 
successful power-driven horn of this gênerai type could not be made. 
unless the shaft which transmits the power is at right angles to the 
axis of the horn. But the record before the District Judge did not 
establish that proposition sufficiently to excuse the adoption of this 
feature of construction, which, probably more than any other single 
feature, makes the appearance of the two horns so nearly alike. 

In the opinion of the majority of the court, the order for preliminar}' 
injunction should be affirmed. 



HILLARD V. FISHER BOOK TYPEWRITER 00. et al. 
(Circuit Court of Appeals, Second Circuit. March 20, 1912.) 
No. 153. 
Patents (§ 328*) — Anticipation— ïypeweitbr Bsgapement. 

The Hillard patent, No. 580,281, for improvements in typewriter es- 
capements, held anticipated by a machine made by Diss in 1890, which 
embodied the essential featuros of the pateuted device. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Frédéric W. HiUard against the Fisher Book 
Typewriter Company and the Elliott-Fisher Company. Decree for 
défendants, and complainant appeals. Affirmed. 

Arthur von Briesen and Eugène Eble, for appellant. 
Henry D. Donnelly, W. A. Redding, and W. F. Bissing, for ap- 
peUees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. April 6, 1897, letters patent No. 580,281 
issued to Frédéric W. Flillard for improvements in typewriter escape- 
ments. He brought suit for infringement against the Fisher Book 
Typewriter Company and the Elliott-Fisher Company, wherein the 
patent vvas found valid and infringed. 151 Fed. 34, affirmed 159 Fed. 
439, 86 C. C. A. 469. Thereupon the défendants obtained a license 
under the patent. Subsequently Hillard brought another suit against 
the Remington Company, which set up an anticipating structure, 
known as the Diss machine, which was held to be a good défense. 163 
Fed. 281, affirmed 170 Fed. IZ, 95 C. C. A. 349. Thereupon the de- 
fendants in the first suit moved to open the case, in order that they 
might set up the défense of the Diss machine, which motion was 
granted. Upon this new défense the Circuit Court dismissed the bill, 
and this is an appeal from that decree. 

The particular improvement involved was a beveled rigid dog and 
rack stop, which hâve been so fully discussed in the foregoing cases 
that nothing need now be considered, except the efïect to be given the 
new proofs, consisting principally of letters between the Remington 
factory, at Ilion, N. Y., and the corapany's agents, Wykofï, Seamans 
& Benedict, in New York City. The Diss machine has been produced, 
and its history between December, 1890, and date fully accounted for. 
It has now a rack stop and an escapement whose rigid dog is beveled. 
Many of the défendants' witnesses are enabled to identify the ma- 
chine, because it is the only one they ever saw that had four front 
guide rolls. Some of thèse testify that it was in 1890 in exactly the 
same condition as it is in now. The complainant contends that such 
witnesses testify argumentatively ; that is, they take it for granted 
that no change has been made in the meantime. Conceding this to 
be so, there are still left Diss, the inventer, Cox, the mechanic who as- 
sembled the machine, and Jenne, the superintendent of the factory, 
ail of vvhom testify positively that an escapement having a beveled 
rigid dog was put on it in December, 1890. They were ail experts, 
and their testimony must be true or else deliberately false. 

The complainant contends that the escapement was put on the ma- 
chine after October 13, 1891, and largely relies for this on a letter of 
that date, written from New York by Seamans, the secretary of the 
Remington Company, to the factory at Ilion, N. Y., in which the im- 
provements by Diss on the No. 5 machine are discussed. There was 
a change in the position of the four front rolls as originally devised. 
The Dyett drawing of June 24, 1890, shows two on each side of the 
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front rod at the corners inclined toward each other. On the machine 
as it stands two of thèse roUs at the opposite corners and on opposite 
sides of the rod are now mounted vertically. The complainant thinks 
that the letter in question shows that this was donc after its date, and 
that the machine may well hâve been reconstructed after that time 
in other particulars also. The importance of this is obvions, because 
the complainant car ries his invention back to at least December 18, 
1891, and the défendants, to anticipate, must show that the rigid bev- 
eled dog and rack stop were put on the No. 5 machine before that 
date. The letter criticises the weight of the four rolls, saying : 

"Our objection to it is that It tlirovrs weight on the front carriage unnee- 
essarily, we think, and as now construçted the one roller at the front which 
has a perpendicular face strikes on the front rod and would soon eut it to 
pièces." 

This shows clearly that the original arrangement of the four rolls 
had been changed before that dat^ At least one of the rolls was at 
that date mounted vertically. The writer goes on to suggest two dif- 
férent plans for reducing the weight by having only two rolls. The 
changes recommended in thèse plans, which hâve not been produced, 
were evidently never carried out. The correspondence constantly re- 
fers to a comparison to be made between différent escapements. Sev- 
eral forms of esçapement were then well known, each consisting of 
two dogs, one rigid and one limber, viz., the "ordinary esçapement," 
consisting of two straight-faced dogs, which caused the carriage to 
feed on the upward stroke of the key, and the "reversed esçapement," 
consisting of two straight-faced dogs, which caused the carriage to 
feed on the down stroke of the key. The first of thèse was suitable for 
slow and the second for fast operators. 

In 1890 one Webb, an employé of the Remington Company, in- 
vented a réversible esçapement; that is, one which by the use of a 
cam could be made either an "ordinary" or a "reversed" esçapement. 
The complainant insists that the comparison intended in the cor- 
respondence was between Webb's réversible esçapement and the "re- 
versed esçapement" ; whereas the défendants say that the comparison 
was between the beveled rigid dog esçapement of Diss and the other 
escapements. We cannot appreciate the purpose of the comparison 
which the complainant suggests. When the Webb réversible dogs are 
set as a reversed esçapement, it is a reversed esçapement, and there 
is nothing to compare. When they are set as an ordinary esçapement, 
they are of a différent class from the reversed, and there is no purpose 
for a comparison. On the other hand, the comparison between the 
Diss esçapement and the "reversed esçapement" and the "ordinary 
esçapement" would seem to be entirely natural. 

There is no express mention of a beveled rigid dog in the corre- 
spondence until September 29, 1893, when the factory wrote to the 
agency : 

"First and last much has been sald about reverse acting dogs for the No. 
6, or dogs which could be set alterna tely to act In the usnal manner and as 
reverse acting as required. But reverse acting dogs are not always désirable, 
and the double kind must necessarily be more expensive and heavier in ac- 
tion, both of which are objectlonable. We hâve therefore been experimentiug 
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wlth the beveled rigld dog in connection with that machine, and wlH put 
forward to you a machine on whlch Mr. Diss bas placed a beveled dog that 
seems to be of the most approved form, and will ask you to hâve it f ully ex- 
amined, tried for speed and for gênerai work as well, and would like your 
opinion as to the advisability of letting it supersede the présent style for 
that machine." 

The complainant contends that this letter shows that the Diss bev- 
eled rigid dc^ was an invention of 1893 or thereabouts. It seems to 
us, on the contrary, that it is referred to, not as a new thing, but as 
one previously known to the parties. It certainly was known before 
May, 1894, when the complainant communicated his invention to the 
Remington Company for the first time and left his model with it. It 
is quite likely that the principle and value of this dog was not fully 
appreciated. Complainant himself does not seem to hâve donc so until 
June 22, 1892, in his letter of that date to his patent attorney, and he 
did not bring his invention to the attention of the Remington Com- 
pany until May, 1894. December 17, 1890, the factory wrote to the 
New York office : 

"Mr. Diss bas conipleted his No. 5 machine ready to send to you ; also the 
No. 2 which you sent us for the addition of several devlces is completed, with 
the exception that the spacing dogs on Diss No. 5 worlî so well he is now 
trying to put the same on this No. 2." 

December 20th both thèse machines were forwarded to New York, 
and on December 22d the factory wrote to the New York office as to 
the No. 2 machine : 

"The dogs are the douhle-aetliig dogs like the sample sent hère from New 
York, and work very well in both positions ; but the wrlter thlnks the posi- 
tion wbieh gives the spacing tàe same as that now used will be the one used 
in actual work. But when in that position they work as well as the old 
ones, with possibly a little exception because of the weight of the rigid dog ; 
therefore there is nothing to object to In the double form, but the slight ad- 
ditional cost." 

The complainant argues that this letter, showing the Webb réversi- 
ble escapement, also called double-acting dogs, was put on the No. 2 
machine, taken in connection with the letter of the 17th, wherein it 
was said Diss was trying to put the same escapement on the No. 2 
which he had put on the No. 5, shows that both machines were fitted 
with the Webb réversible escapement. In view, however, of the pos- 
itive testimony on the subject, we feel compelled to draw a différent 
conclusion, namely, that if Diss tried to put the rigid beveled dog on 
the No. 2, he did not succeed in doing so, and that therefore the No. 
5 had a beveled rigid dog and the No. 2 a réversible escapement. This 
seems to be confirmed by the letter from the factory of April 11, 1891, 
which contains the following: 

"In this connection we hâve fltted up a No. 2 machine with dogs that act 
the same as those on the No. 5 machine with the new earriage which you 
bave in New York on trial, and do not see but about the same results as re- 
gards speed are attained with them as with the reverse-acting dogs." 

This cannot mean the Webb réversible escapement, because the let- 
ter of December 22d shows that the No. 2 machine sent with the No. 
5 to New York had the réversible escapement. It was at the date of 
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the.letter in New York, and there would seem to hâve been no use 
in 'Sendirtgi another. 

We dû libt attach much importance to the fact, relied upon by the 
complainant, that the writers in this correspondence constantly use the 
plural in speaking of the dogs. If they liad in mind the "ordinary 
escaperriént" with the rigid dog beveled, it would notbe unnatural, if 
not' strictly âccufate, to speak of beveled dogs, there being two dogs. 

Finaliy there is the argument that the letters written on the No. 5 
machine by Miss Easton in the winter of 1890-91 could not bave been 
written on it with the rack stop at tooth No. 10. The court below 
thought that there was no sufficient proof that the rack stop was then 
always at tooth No. 10, or, if at No. 10, that the paper was exactly 
even with the left end of the roll. We concur in that conclusion. 

The argument of the complainant is insrenious. présents difficulties, 
and causes some doubt; but our conclusion on the whole case is that 
Diss did invent the beveled rigid dog escapement as early as December 
17, 1890. 

The decree is affirmed, with costs. 



IIARDINGE CONICAL MILL CO. v. ABBE ENGINEERING 00. et al. 

(Circuit Court of Appeals, Second Circuit. Mardi 11, 1912.) 

No. 132. 

1. Patents (§ 328*) — Validity and Iîtfbingbment— Appabattjs fob Disinie- 

GEATiNG Ores. 

The Hardinge patent, No. 908,861, for apparatus for dlsintegrating ores 
and other materials, held valid and infringed. 

2. 'Evidence (§ 513*) — Expert Testimony— Simple Maohinert. 

Where a patent is not compllcated, but its language and drawings are 
plain and readily understood, the introduction of expert testimony to 
explain it is not necessary in a suit for Its infringement. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2317, 2318 ; Dec. 
Dig. § 513.*] 

, Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Hardinge Conical Mill Company against the 
Abbe Engineering Company and others. Affirmed. 
See, also, 182 Fed. 848. 

The following is the opinion of the trial court by Hazel, Dis- 
trifct Judge: 

The complainant is the owner by asslgniuent of patent No. 908,861, granted 
to H. W. Hardinge, on January 5, 1909, for apparatus for dlsintegrating ores 
and other materials, and the défendants are chnrged in the bill with infringe- 
ment of claim 5 thereof. The answer sets up anticipation, prior use, and 
déniai of infringement. 

After joinlng issue the parties entered into a stipulation covering complain- 
ant's tltle to the patent, the jurisdiction of the courr, the description of défend- 
ants' apparatus and mode of opération, and, having done so, the complainant 
oflCered in évidence the patent in suit, togetber with certain advertisements 

*For other cases see same topic & § nuriber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the défendants' machine publlshed and cîrculated by the défendants, a blue- 
print of Its machine, and tben rested, elaiming to hâve inade out a prima 
facie case. The défendants take the position that the proofs are Insuffleient 
and prior to the final hearlng moved the court for dismlssal of the tilU on 
that ground. ïhe motion was denled by Judge Ward, who held that the case 
must go before the court for final hearing. No évidence having been Intro- 
duced by the défendants, the case is hère on the pleadiugs and stipulation 
referred to. 

The complainant elaims that the patent and spécification, togetber with the 
accompanying drawings, disclose a simple structure for grlnding ore, and that 
the blueprint (Exhiblt C) in évidence describes the Infringing apparatus with 
such clearness and accuracy that it is wholly unnecessary to swear expert 
witnesses to further explain such devices. The défendants contend, among 
other thlngs, that the blll should be dismissed for lack of suflîcient proof of 
Infringeraent by them, and that the mills are entirely dlsslmilar in construc- 
tion and mode of opération and results. A complainant undoubtedly has the 
rlght to rely on the simpllelty of his patent and the infringing device without 
incumberlng the record with expert testimony explanatory of the structure or 
of the prior state of the art. Such a course met the approval of Judge La- 
combe In American Linoléum Manufacturing Co. v. Nairn Linoléum Co. (C. 
C.) 44 Fed. 755. In that case the court uses language which apparently fits 
this case: 

"The complainant contends that, inasmuch as it is well-settled law that 
the letters patent sufflciently prove novelty and patentabillty, a prima fiicie 
case is made out, when proof is also given of infringement by the défendant. 
That is undoubtedly so, if the complainant chooses to confine hlmself to the 
letters patent, and a statement of the acts done by the défendant. In that 
case the court will Interpret the words of the patent In the sensé In which 
they are ordinarlly employed, and, with the linowledge of the invention thus 
acquired, will détermine whether the acts done by the défendant amount to 
an infringement." 

See, also, Walker on Patents (4th Ed.) p. 394; Fay v. Mason, 127 Fed. 
325, 62 C. O. A. 159. Thus, It will be observed that the complainant, if he 
chooses, has a right to rely on the presumption of patentabillty and novelty 
going with the grant of the patent and on the interprétation which would or- 
dinarlly be given the wording of the patent and elaims aided by the draw- 
ings. 

Infringement was llkewise ascertainable from the description of défendants' 
structure, and the conceded method of opération. The case is one which 
singularly enough would seem to justify proceeding to a hearing without the 
testimony of expert witnesses. The meaniug and scope of claim 5 are clear, 
and the court expériences no difficulty in determining the question of défend- 
ants' infringement upon the stipulation and description of their structure in 
évidence. The spécification of the Hardinge patent shows it to bave been an 
object of the patentée to design a grlnding mill which would grlnd or reduce 
ores and other substances to a certain size ; that Is, as stated in the spécifi- 
cation, the particles of the disintegrated material "shall ail be wlthin reason- 
able limlts as to size." The spécification proceeds to say: 

"In the mills with which I (patentée) am familiar It is found in practlce that 
In reducing ail the material to the upper llmlt of desired size a considérable 
proportion, even as much as 70 per cent, is reduced to much below the de- 
sired lower liniit It is dlffieult, and in some apparatus impossible, to reduce 
a given material to a size of particles différent from that for which the appa- 
ratus is designed." 

The spécification also eontains a description of the manner of grlnding the 
material to secure attrition suflSclent to impart to the particles the desired 
size. The single daim in controversy, claim 5, reads as follows- 

"5. In apparatus for disintegrating ores and other materials. In combina- 
tlon, a tumbling barrel comprising an inlet portion having an opening for the 
introduction of material to be disintegrated, and a conical outlet portion 
jolned at its base to the Inlet portion and provided at Its apex with an open- 
ing for the diseharge of disintegrated material the slant of the lower side of 
the sald conical outlet porUon relative to the perpendicular or direction of 



!)38 195 FEDERAL REPOBTBB 

gravlty being not. less than 45* nor more than 70*, approxlmately ; a mMltl- 
pUclty of crushing bodies freely movable Inside the barrel; and means for 
supporting the barrel for rotation about Its longitudinal axis." 

Readlng this clalm wlth the spécification and drawing, it Is clear that a 
cone-shaped structure wlth a slant at the side of the outlet cône in relation 
to the perpendlcular, of not less than about 45* nor greater than about 70°, 
would resuit In separating the material Into what the patentée denominates 
as "zones or vertical strata" towards the outlet portion of the miU resultlng 
in giving the material a certain slze and aiso in accomplishing the desired 
end by using less power than would be required in tubular mills to attaln the 
same resuit. 

The essence of the Invention résides In the conical shape of the mlU within 
the speclfled limlts of angularlty, and as the record stands any other cone- 
shaped mill, which Is Inclined within the speclfled degrees and which has 
an outlet portion for dlscharglng the ground material, is thought to corne with- 
in Its fair and reasonable scope. If the défendants had introduced prier pat- 
ents or publications showing that mllls approxlmating the form of complaln- 
ant's mlU were known to the art and accomplishing the same resuit, they 
might hâve secured a limitation of the claim in controversy as would not in- 
clude thelr mill; but In the absence of such testimony a reasonable construc- 
tion of the clalm based on the phraslng of the spécification cannot be denled 
the complalnant. The spécification is not exclusively concerned with the 
form of the mill, butj by Its" conical form a new mode of grinding opération 
resulted, whleh aehieved usefulness. The grinding mill of the défendants 
apparently includes every élément of clalm 5. It has a conical form, two 
outlet portions, each in the form of a cône, and a cylindrical inlet portion. 
The tumbllng barrel forined by fhe cônes has means to support the barrel and 
bearings and a spiral feed. The construction is such that the angles formed 
by the lower edge at the outlet portion to the perpendlcular are between 67° 
and 68*, and thus the masses of material at the inlet side rest on a steeper 
inclination than the masses at the outlet side. That two outlet portions are 
provided la diéferidants' mill for releasing the disintegrated ore or material, 
while the mill of the patent In suit has but one, is immaterlal. 

Défendants' apparatus In form is not unlike that of figure 10 of the draVr- 
Ings of the patent in suit, éxcept that the inlet Is In a différent position and 
an outlet at each end Is provided. The complalnant contiends, and the exhib- 
Its In évidence support the contention, that the défendants in designing thelr 
mill hâve used the form of figure 6 of the drawlngs, by placing two of such 
forms together In such a way as to enable using two outlets and a differeût 
method of feeding the material into the milL Such altération or combinatlon 
of complainant's mill wlll nôt enable the défendants to escape Infringement 
It obviously did not resuit In a new mode of opération or In a new resuit. 
Walkeron Patents (3d Ed.) | 34, p. 34; Dunbar v. Meyers, 94 TJ. S. 197, 27 
U Ed. 34; Bonnette Co. v. Koehler, 82 Fed. 428, 27 O. 0. A. 200. Assuming 
such changea to be patentable Improvementa, they are nevertheless improve- 
ments of the complainant's patented structure, and the défendants cannot 
use them wlthout complainant's consent. The défendants concededly hâve 
sold double conical mills within the Jurisdiction of the court, which are 
thought to be infrlngements of claim 5 of the patent in suit. 

The complalnant, therefore, may hâve a decree, with costs. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, Southern District of New Yo^-k, in favor of complainant 
against the défendant corporation. It is the usual suit in equity for 
infringement of a patent. 

Robert F. Rogers, Donald Campbell, and Rogers, Kennedy & Camp- 
bell, for appellants. 

Kerr, Page, Cooper & Hayward (John C. Kerr and Drury W. 
Cooper, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 
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LACOMBE, Circuit Judge (after stating the facts as above). [1] 
The patent sued upon is No. 908,861, issued January 5, 1909, to H. 
W. Hardinge for apparatus for disintegrating ores and other mate- 
rials. The material to be reduced is placed in a revolving cone-shaped 
tumbling barrel which is rotated around its axis. The patentée states 
that when lumps or peices of ore are thus rotated, the larger pièces 
remain in the part of the barrel having the greatest diameter, while 
the smaller pièces are pushed towards the apex; the resuit being 
the arranging of the pièces or bodies in the barrel according to size, 
and the pièces being successively smaller towards the outlet opening, 
which is at the apex. The advantages of such an arrangement, in 
facility of disintegration and economy of power, are pointed out. 
The patentée states that métal or fiint balls may be used to effect dis- 
integration of the ore, or this may be accomplished by the lumps of 
ore themselves. 

Complainant put the patent in évidence and also introduced a stip- 
ulation accompanied with a blueprint and some correspondence ail 
showing quite clearly what the defendant's apparatus is. It called no 
expert and rested its case. 

[2] The défendant, although the answer had set up an extensive 
prior art, put in no testimony whatever; it did not even introduce 
the patent under which counsel contends that its apparatus is made. 
Its contention hère is that the patent is a puzzling one difficult to com- 
prehend, and that an expert should hâve been called to show just what 
is the structure, mode of action, and resuit of the patented apparatus 
and also of defendant's; that in no other way could it be made to 
appear that there is such identity of structure and function as would 
sustain a finding of infringement. 

We do not agrée with defendant's counsel. We find nothing diffi- 
cult, intricate, or puzzling about the spécifications, the drawings, or 
the single claim, on which complainant relies. Possibly an expert, if 
aliowed to talk long enough, might hâve made them seem puzzHng by 
the use of a multitude of words, and the reading into the description 
of propositions emanating from the expert's own brain, unsuggested 
by anything in the spécifications. Just what the structure is, how it 
Works, and what results from its opération, is set forth in plain lan- 
guage in the patent ; there is nothing improbable in the results which 
the inventer asserts, an asertion to which the Patent Office gave crédit. 

Moreover, the structure of the défendant is so nearly identical that 
the action of similar materiah rotated in the tumbling barrels of both 
machines must, in the absence of proof to the contrary, be taken to 
be the same. Indeed, the spacing of the différent sized pebbles in 
defendant's blueprint of its apparatus indicates that the action is the 
same. Défendant uses the tumbling barrel of the patent, but has two 
conical barrels and two outlets and a différent method of feeding. 
Mère duplication will not avoid infringement, and it seems quite clear 
to us that défendant has appropriated the substantial features of the 
claim. And if there is not identity of éléments operating to produce 
the same results, there is certainly such equivalency as to constitute in- 
fringement of a patent not confined to spécifie forms. Complainant 
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is to be commended for not overloading such a simple case witH ex- 
pert testimony, and we think the decree should be sffirmed, and that 
nothing further need be added to Judge Hazel's opinion. As to the 
statement that defendant's apparatus is built under some patent of 
its own, we cannot guess at what that patent is; it may only cover 
the "idéal spiral feed" referred to in defendant's circulars and which 
is a mère addition to the invention of Hardinge. If défendant in- 
tended to rely on this patent for protection, it should hâve put it in 
évidence. 

Decree affirmed, with costs. 



WOLPF TECCK FRAMB 00. v. AMERICAN STEEL FOUNDRIES et al. 

(Circuit Court of Appeals, Seveiith Circuit. January 2, 1912. Reliearing 
Denled Marcli 29, 1912.) 

No. 1,828. 

1. Patents (§ 159*) — Validity— Sufficiency of Description— Admissibilitt 

OF Pabol Evidence. 

Wliere a mechanical patent does not disclose on Its face the real in- 
vention of the patentée, but the élément of the combination in which only 
such Invention résides, although described and claimed, and shovvn iu 
the drawlngs, in combination with the other éléments shown, and so far 
as appears from the speciflcation and clalms, is wholly wlthout use or 
function, it cannot be aided by the oral testimony of the patentée ex- 
plalning the problem to be met and how he solved it, although such tes- 
timony shows that he niade an aetual invention of merit. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 233, 236 ; Dec. 
Dig. § 159.*] 

2. Patents (§ 328*) — Validitt— Car Truck. 

The Hardie patent. No. 569,044, for a metalllc car truck, is vold be- 
cause it does not dlselose the aetual invention which was of a truck adapt- 
ed for use with any bolster then known, and espeeially the type havlng 
column guides, whereas such feature is nowhere explalned, nor is it nec- 
essary or useful with the type of bolster shown in the drawlngs. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of, the Northern District of Illinois. 

Suit in equity by the American Steel Foundries and the J. S. An- 
drews Company against the Wolff Truck Frame Company. Decree 
for complainants, and défendant appeals. Reversed. 

For opinion below, see 189 Fed. 601. 

The case Is thus stated by the trial judge: "The bill charges infringement 
of claims 2, 3, and 6 of patent No. 569,044, granted to J. S. Hardie on Octo- 
ber 6, 1S96, for a metalllc car truck. The claims lu suit read as follows, viz.: 

"2. A car truck, comprising two truck-arches rigidly connected with each 
other, each truck-arch havlng a transverse opening, the upper portion of 
which is contracted, a truck-bolster fitted iu ïlie upper portion of said open- 
in.'^s, and sprlngs seated in the openlngs and, below the truck-bolster and 
respectively bearing against the truck-bolster, substahtially as described. 

"3. A truck havlng two truclc-arehes, each foruied with an opening, the 
upper portion of which is contracted, a truck-bolster havlng its ends respec- 
tively fltted wlthin the upper portions of said openlngs, and nieans wlthln 
the upper portions of said openlngs, and œeans wlthin the openlngs and be- 

•For other cases see same topic & § ntjmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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low the truck-bolster by whieh the truck-bolster is held in place, substao- 
tially as described. * * * 

"6. A truck havlng a truck-arch forraed wlth an opening, the central por- 
tion of which is enlarged over the terminais, a spring-seat fltted within the 
contracted lower portion of the opening, springs rested on the spring-seat, 
and a truck-bolster fltted within the upper contracted portion of the open- 
ing, and engaged by the springs, substantially as described. 

■'The invention bere involved consists in a conibiiiation truck having, as an 
esseutial élément, a transverse opening in each truck-arch or side-trame of 
such a form as enables its use with ail kinds of bolsters. This is the only 
structural novelty hère relied on. The new feature of this opening is fouud 
in the contracted upper portion, or, as stated in claim 6, in the enlarged 
central portion thereof, whereby a bolster constructed with column guides, 
intégral or otherwise, upon its opposite sides, niay be passed through the 
enlarged portion of the opening in tlie side-frame of a one-piece side-frame 
and then be raised into and maintained in contact with the sides of the con- 
tracted upper portion of the opening in the arch or side-frame, so as to re- 
sist any substantial baekward and forvt'ard movement of the bolster and 
make a comparatively rigid connection between the two side-frames. The 
advantage claimed for the device is that it provides a simple and durable 
construction which is not liable to get out of order ; one which is readily set 
up without the aid of skilled labor, and one which may be converiiently in- 
speeted and repaired, and which is adapted to use with any bolster. The 
enlarged opening, however, would seem to be of value only in connection 
with bolsters equipped with colunm guides or lips. The défenses are lack 
of patentable novelty, noncompliance with the statute as to what the inven- 
tion consists in, and want of infringement. 

"The application upon whieh the patent in suit was granted was flled Jan- 
uary 25, 1896. Of the four original claims asked foi% none elainied the con- 
tracted upper part or the enlarged central portion. Original claims, 1, 2, 
and 4 were rejected. Original claim 3, which covered principally the means 
for jilacing and holding the bolster in the contracted upper i)art, was allowed. 
Thereupon Hardie caneeled original claims 1, 2, and 4, and added claims 2 
to 0, inclusive, aniong which appear the claims in suit. Now for the first 
time appears a claim for the contracted upper end and the enlarged central 
portion of the o])ening. No new spécification or drawings were flled. nor was 
the change in the claims sworn to. The drawings disclosed the contracted 
upper portion and the enlarged central portion of the opening, but no référence 
is made thereto in the speciflcation." 

It further appears in évidence that the i)atentee. Hardie, at the time of 
his invention in 189.5, was a car repairer in the Missouri l'acific Railroad 
shops at Eldorado, Kan. In his work there came uuder his notice a Schaffer 
bolster which is a cast steel bolster fornied in one pièce, having ail the ac- 
cessories required in a bolster nicludhig cohunn guides near the ond. Study- 
Ing on this bolster, Hardie conceived the idea of makiug an ail steel truck 
frame to work with the bolster. 
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He says : "My flrst idea was to design a solid, oast steel, rounding areh. 
This, at the start, would provide a better appearing truclc thaii the sharp 
corners or bends in the ordinary arch-bar. Ttie uext and great difficulty was 
to provide means for introducing and getting tlie truck-bolster to its position 
so that the column guides vrould engage the truck frame on its inner and 
outer face. To overcorae this difficulty, I tried several methods. One was 
by means of tlpping the bolster In an angling position introducing it in this 
way through the truck frame to its position, and then turnlng it down in 
working position, then raising It up to place. I found to do this it was uec- 
essary to make the transverse openlng In the truck side-frame so wlde that, 
when bolster was turned to worliing position, the guide lips barely touched 
the truck frame on its inner and outer face. My next idea to overcome this 
difficulty was to leave the side frame open at the top so that bolster could 
be lowered to position in this manner, and then provided a cast steel sec- 
tion by means of lips in the side-frame to slip in over the top of the bolster. 
After flguring on thèse différent methods a while I iinally discovered that by 
widenlng the transverse opening near the center and down towards the low- 
er end the bolster could be introduced in that manner and raised to position. 
This enlarging of the side opening ir, no way interfered or was detrimental 
to the design of the truck. I also figured that my design of truck provided 
an absolutely safe truck against breakage of bolts or loss of nuts froni the 
boit, as in no case would it afCect the safe riding or movement of the truck. 

SCHAFFEB BOLSTEE. 






BoLSTEE or Hardie Patent. 



^3i lii 



"Referring back to the transverse opening in the side-frame, I found It was 
necessary to make the opening in the frame deep enough to allow the intro- 
duction of the bolster of the design known as the fish-belly type, hung so low 
the opening must necessarily be deep enough to take care of same. This 
being the case, after the introduction of the bolster and the usual wood shim 
under the same, It was necessary to provide what I hâve termed in my pa- 
tent 'compression, wedges,' to ralse and hold the bolster up to place. Other- 
wise, the bolster would hâve ridden so low on truck that only a small por- 
tion of the column guides would hâve had a bearing on the side-frame or 
engage the same." 

To carry ont his idea, he made drawings and sent them to a flrm of patent 
lawyers of New York City, who advertise extensively. The witness was then 
asked what he showed in his original drawings sent to his New York solici- 
tors. The question was objected to as irrelevant and immaterial because 
the questions at issue must necessarily be decided upon the disclosures con- 
tained in the patent itself and Independently of any transactions or commu- 
nications between the inventer and his attorneys, and independently of any 
disclosures made to them and not contained in the patent. In his drawings 
Mr. Hardie copied the design of the Schaffer bolster. Ile further stated, 
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under objection, the communications between himself and his attorneys to 
tlie effect that they had found a patent on the Schaffer bolster, and advised 
him tbat therefore be could not use It. He wrote them that, if the Patent 
Office rules forbade the use of the Schaffer bolster, another would be substl- 
tuted. The resuit was that the Hardie bolster shown in the eut was substi- 
tuted for the Schaffer bolster, and patent application and drawings made ac- 
cordingly. 

George L. Wilkinson, for appellant. 

Charles C. Linthicum and J. Edgar Bull, for appellees. 

Before BAKER and SEAMAN, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge (after stating the facts as above). 
[1] The gist of the testimony so taken under objection is that Har- 
die's real invention was a truck adapted for use with any bolster then 
known, and particularly suitedl to that of the type of the Schaffer 
bolster, having column guides, but which cannot be inserted into the 
side-frames unless the opening is enlarged in the manner shown in 
the patent drawings. But as the purpose of this enlargement is not 
explained in the patent or file wrapper, and since the bolster shown 
in the patent needs no such enlargement (working just as well with 
a square opening), a situation results where the sole patentable novelty 
asserted residtes in an élément whoUy without use or function, and 
which might just as well bave been entirely omitted unless explained 
or aided by something outside the four corners of the patent itself. 
From this it will be seen how very important this testimony becomes. 
Without it the patent as now construed by appellees bas no force or 
effect. It may well be called Hardie's reissue. Moreover, his story 
is most persuasive, almost pathetîc. His car truck bas been highly 
successful in the hands of his assignée, as evidenced by its enormous 
sales. The picture of the poor but brilliant inventor being cheated 
out of his valuable discovery by the misapprehension of his solicitors 
is an appealing one, well calculated to influence any court. It was 
said upon the argument that this testimony v/as taken without a shad- 
ow of doubt of its admissibility ; and it is undeniable that évidence 
to show the patentee's equities is very common in patent cases, while 
motions to strike out such évidence are correspondingly rare. There- 
fore the question of admissibility becomes a vital one upon which alone 
dépends the validity of the patent. 

The patent record in suit présents a case quite similar to that of 
a patent ambiguity in a contract, which, as Lord Bacon said, could 
not be "holpen by averment." The enlarged opening appears in the 
patent drawings, and is referred to in the amended claims, but without 
any explanatîon of its purpose, or any suggestion of usefulness or 
function. After reading ail there is in the patent, the uncertainty still 
remains. When the file wrapper is examined, it is found that the en- 
largement of the opening is made part of the amended claims, but 
why this was done is just as uncertain as before. The ambiguity is 
emphasized, but the doubt is not dispelled. So we hâve an élément 
shown in the drawings, and counted on in the claims, whose purpose 
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is a mystery, entirely without any use or function. "A patent am- 
biguity is an uncertainty that arises at once on the reading of the 
contract. We do not hâve to wait until some other fact is brought to 
our knowledge before the uncertainty is apparent, but the doubt is 
sug-gested at once, and by the phrase itself ." Strong v. Waters, 27 App. 
Div. 299, 50 N. Y. Supp. 257. A latent ambiguity, on the other hand. 
is one brought out by extrinsic évidence, where the words, in them- 
selves clear, apply equally well to two différent things. Pétrie v. Trus- 
tées, 158 N.'Y. 458, 53 N. E. 216. "Nothing is clearer than the gên- 
erai rule," said Judge Story, in Peisch v. Dickson, 1 Mason, 9, Fed. 
Cas. No. 10,911, that "latent ambiguities may be removed by paroi évi- 
dence, for they arise f rom proof of the facts aliunde ; and, where the 
doubt is created by paroi évidence, it is reasonable that it should be 
removed in the same manner. But patent ambiguities exist in the 
contract itself ; and if the language be too doubtful for any settled con- 
struction, by the admission of paroi évidence, you create, and do not 
merely construe, the contract." 

[2] The question then arises whether the contract between the 
government and the patentée, expressed by the patent, must not be 
construed to exclude ail référence to the enlarged opening. Hardie's 
alleged use of the Schaffer bolster as an élément of his invention was 
ail before he filed his application. He tried to make it a part of his 
discovery, but through his solicitors' failure to comprehend was unable 
to do so. Thereupon he abandoned the only forms of bolsters which 
tould possibly bave any functional connection with his real invention, 
and substituted an ancient form which in and of itself absolutely ex- 
cluded the only use, function, or novel resvilt he was seeking to 
obtain. On this basis the patent was issued, the contract made. To 
allow the patentée now, by paroi testimony, to make a whoUy différent 
contract, and obtain an entirely différent grant, is utterly inadmissible. 
Even as against the government, the other party to the grant, this 
vvould be unauthorized by settled principle, and how much less should 
it be allowed against the public, in no way bound or concluded by 
such grant. 

In Osgood Dredige Co. v. Metropolitan Dredging Ce, 75 Fed. 670, 
673, 21 C. C. A. 491, defendant's déclarations or admissions tending 
to show patentability were shown in évidence. "In that class of litiga- 
tion in which the results can afïect no interests except those of the 
parties to it, the court may well give weight to déclarations of that 
nature; but with référence to a patent for an invention, which is of 
public concern, such déclarations are of little conséquence and neither 
the inventor nor the alleged infringer can be permitted fo substitute 
his ôwn acts or opinions for the judgment of the court. It is a 
thoroughly well-settled principle of patent law that in clear cases the 
court may, of its own motion, adjudge a patent invalid, even if its 
invalidity is not set up by the alleged infringer. Much more would 
it refuse to be controlled by évidence of this kind which the com- 
plainant thus brings to our attention." 

"Were it important to inquire which of thèse two men would be 
most likelyto produce a working machine having the necessary char- 
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r-'teristics, there can be little doubt that Mr. Brush would be diosen. 
liât iuch an inquiry seems irrelevant. The patent law cannot be ad- 
ministered along such lines as thèse. Patents are formai grants con- 
trolled by carefully drawn statutes and strict rules, and must be con- 
struèd as other similar documents are construed. The court is net 
permitted to inquire what the patentée might hâve done or was capable 
of doing. The question is, What did he do? Conjecture and spécu- 
lation are out of place in interpreting the claims of a patent." Coxe, 
J., in Edison Electric Light Co. v. E. G. Bernard Co. (C. C.) 88 Fed. 
267, 275. 

On the other hand, the évidence may properly show the prior art, 
the problem presented to the inventor, and ail lue surrounding cir- 
cumstances, in order that the spécifications and claims may be read 
in the light of the inventor's actual knowledge, and such information 
as the law imputes to him. Field, C. J., in Giant Powder Co. v. 
California Vigorit Powder Co. (C. C.) 4 Eed 720, 727, 728. Thus, s 
broad daim, when applied to the disclosures of the prior art (pre- 
sumed to be known to the inventor), must be limited accordingly. 
Rules of construction must be applied, to learn what the claim means. 
A latent ambiguity arises, and to explain it the court may put itself 
in the position of the inventor, and seek to know what he knew, and 
what the law required him to know. But this is quite a différent thing 
from allowing him, by testimony showing what he tried to do, and how 
he unfortunately failed, to make a new contract, based on évidence nev- 
er disclosed either to the Patent Office or the public, and which never 
saw the light until it became necessary for his assignée to broaden 
the contract, and include something which the patentée gave up, even 
though he gave it up through mistake of law. 

Two cases were cited on the argument in support of the contention 
that the testimony of Hardie is admissible. Thèse were Bail & Socket 
Fastener Co. v. Kraetzer, 150 U. S. 111, 14 Sup. Ct. 48, 37 L. Ed. 1019, 
and Steward v. American Lava Co., 215 U. S. 161, 30 Sup. Ct. 46, 54 
L. Ed. 139. In both thèse cases, however, the testimony was rather 
in the nature of an admission, made against interest, and was not self- 
serving in its character, as were the persuasive explanations of the 
patentée in this case. Technicaîly speaking. Hardie had no interest, 
because he had assigned his patent ; but his statements were not against 
his interest, he having none, but were in support of his assignee's at- 
tempt to broaden the scope of the public disclosure of his spécifications 
and claims. 

Disregarding this évidence, as we must, we hâve the case of an 
élément not defined, vital to the vajjdity of the patent as now construed 
by appellees, and) which is utterly without function or use. Within 
the loosest construction of the statute requiring fuU, clear, concise de- 
scription, the appellees' contention respecting the lawful scope of the 
patent in suit cannot be sustained. Merrill v. Youmans, 94 U. S. 568, 
24 L. Ed. 235; Bâtes v. Coe, 98 U. S. 31, 25 L. Ed. 68; Incandes- 
cent Lamp Patent, 159 U. S. 465, 16 Sup. Ct. 75, 40 h. Ed. 221. 

Within the rules of Blease v. Garlington, 92 U. S. 1, 23 L. Ed. 
521, and Nelson v. United States, 201 U. S. 92, 114, 26 Sup. Ct. 358, 
195 F.— 60 
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50 L. Ed. 673, settling- the rule as to the return on appeal of inadmis- 
sible évidence taken below, defendant's counsel might hâve movedi be- 
fore hearing to strike out so much of Hardie's testimony as related 
to his conférences with his solicitors, and to his real invention, or 
insisted on the hearing (as they did) upon the objection. Whatever 
action might hâve been taken by the court in either event, the évidence 
vifould nevertheless be part of the record on appeal, even if struck ont 
by the trial judge. Under the cases cited, and by the common prac- 
tice, ail évidence taken, whether struck out or not, is to go up on 
appeal. 

The decree appealed from is reversed, with direction to dismiss the 
bill for want of equity. 



HALL v. FRANK et al. 
(District Court, B. D. New York. April 18, 1912.) 

1. Patents (§328*) — Validity and Intbingement — Bedstead Fastexing. 

The Hall and Tilley patent, No. 625,164, for a bedstead fastenlng, for 
securlng the spring section of a métal bedstead, in which the side bars 
are rlgidly connected by means of the sprlng frame to the end pièces or 
post sections, discloses patentable invention, but, in view of the prior art, 
must be narrowly construed and liuiited to the exact combinatiou shown. 
As so limited, held not infringed by the device of the Frank patent. No. 
650,311, 

2. Patents (§ 289*) — Suit fok Infringemest — Lâches. 

A delay of uine years by the owner of a patent, after having knowledge 
of the manufacture and sale of a claimed infringing article, before bring- 
ing suit, constltutes such lâches as wIU defeat the suit, unless excused ; 
and It is not a sutBcient excuse that complainant was prevented f roui soou- 
er bringing the suit by his partner in the ownership of the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §| 467-469; Dec. 
Dig. § 289.* 

Lâches as a défense in suits for infringement of patent, see note.s to 
Taylor v. Sawyer Spindle Co., 22 0. C. A. 211 ; lUcnardson v. D. M. Os- 
borne & Co., 36 C. 0. A. 613.] 

In Equity. Suit by Frank A. Hall against David Frank and John 
Trounstine, dtoing business as the Greenpoint Metallic Bed Company. 
On final hearing. Decree for défendants. 

Burnham C. Stickney (Isaac B. Owens, of counsel), for complainant 
Charles C. Gill, for défendants. 

CHATFIELD, District Judge. The complainant manufactures, un 
der patent No. 625,164, issued May 16, 1899, to Hall and Tilley, a 
large number of metallic bedsteads, in the structure of which two 
side bars are rigidly connected by means of the frame of the wire 
springs. Thèse bédsteadis, therefore, are in three pièces — that is, a 
head pièce, a foot pièce, and the portion carrying the springs — as 
distiriguished frôm a fivë-piece bedstead, having. a head pièce, a foot 

•For other cases see same topic & | number in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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pièce, tvvo side bars, and a détachable spring frame. It is apparent 
at once that the means of connection between the spring section and 
the two posts of each end pièce will not need a block or fastening 
against latéral motion, as this is, in ail instances, secured by having the 
two sides of the spring frame engage in the opposite direction from 
each other. This principle runs through the alleged infringing devices, 
and was well recognized in the type of bed for which the patent above 
mentioned was designed. 

The earlier patents show a long séries of devices, which can be 
described generally by saying that the side pièce or attachment thereto 
is made to insert into a dovetailed or recessed portion of the post, 
and is necessarily incapable of movement sideways, while being held 
firmly in place as against further downward movement, after reaching 
a horizontal position at right angles to the post, by some leverage 
équivalent to a three (or more) point bearing, effected by the shape 
of the parts or an independent wedge. 

The state of the prior art is such that any particular patent re- 
lating to such a fastening for a bed with separate side pièces would 
necessarily be extremely narrow in scope and limited to the précise 
form, or its équivalent, in any détail of the varions éléments shown by 
the claims as allowed by the Patent Office. Most of the prior patents 
relate to wooden bedsteads, and the needs of a fastening for metallic 
beds, or those in which the sides are rigidly joined, might require 
invention, or might apply the ideas of thèse earlier patents, discarding 
such as could be usedi only in wooden beds. 

A récital of thèse patents will not be attempted, inasmuch as they 
so clearly show the assumption by the various inventors of the prin- 
ciples involved in obtaining rigidity and also in securing the anchorage 
or tight joint desired, by means of the principle of a lever and the 
assistance of a wedge. 

But with the increased use of metallic bedsteads, during the years 
between 1890 and 1899, it is apparent that a three-piece bedstead, as 
shown in the Hoskins patent, No. 513,685, of January 30, 1894, was 
well understood. This patent shows the idea of making the joint tight 
and the structure rigid by a wedge-shaped slot socket, into which the 
dovetailed projection fits at each of the posts., It is the first patent 
cited having a rigid frame for the springs, necessitating a compar- 
atively easy and accurate contact, in order to permit the bedstead to 
be readily taken apart or set up without the exertion of considérable 
force, or the assistance of more than one person. 

Similarly, the Brand patent. No. 570,369, of October 27, 1896, the 
Merritt patent. No. 581,485, Ap;-il 27, 1897, and the Edsall patent, 
No. 358,151, of February 22, 1887 (which was even earlier than the 
Hoskins patent), show the application of the rigid bearing surface, 
the wedgelike tightening method, and the gênerai idea of simplify- 
ing the contact which was distinctly advanced by the patent in suit. 
Similarly, also, an improved idea of simplified contact is shown in 
the Frank patent. No. 650,311, of May 22, 1900, owned by the de- 
fendants and under which their beds hâve been made. 
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The Hall and Tilley patent of the complainant and the Frank pat- 
ent of the défendants are alike, in that they use pins, coming to rest 
horizontally in slots in a vertical plate attached to the post of the 
bed, and in that they make the binding surface (which, as to the strains 
caused by the side pièces, is équivalent to the fulcrum of the lever) 
by an additional sliding or diagonal contact between some portion of 
this plate upon the bedpost and the end of the side from which the 
pins just described project. 

It appears from the record that both styles of bedstead fastening 
are practical and successful commercially, and both the complainant 
and the défendants hâve evidently had large sales. A third manu- 
facturer, W. F. Bernstein, whose patent. No. 28,476, was issued April 
12, 1898, uses, for a three-piece bedstead, an even more simple ar- 
rangement of pins falling into slots in the plate attached to the bed- 
post, and dispenses with the additional contact which has been referred 
to above as the fulcrum. In the Bernstein patent the shape of the 
slots and the friction, or binding force, afforded by reasonably close 
adjustment of the parts, makes it possible to form a sufficiently com- 
pact and stable joint; but it is évident that there is more freedom of 
motion and greater possibilities of graduai wear than in the designs 
of the défendants and complainant. But the desired objects of ease 
in putting together and taking apart the bed, and in being free from 
binding contacts, which can only be separated with a hammer or 
■external force, are shown to a greater extent in the Bernstein patent 
than in either that of the complainant or défendants. 

It is easy to see, therefore, the précise scope of the patents with 
which we hâve to do, while they substantially meet the same require- 
ments and produce very similar results. The défendants' patent, both 
in its specificatioris and in its practical application, contains the pos- 
sibility of use for a five-piece or separate-sided bedstead, in that the 
third or binding surface of the fastening is rendered incapable of 
latéral movement, by constructing this surface at a slight angle to the 
line of the side of the bed. In other wordis, when the Frank fasten- 
ing falls into place, it is locked and prevented from moving down, 
forward or back, or sideways, while in the Hall and Tilley patent, 
the sideways movemmit is prevented only by rigid connection be- 
tween the two sides, thus compelling the spring and sides to be 
firmly joined.in the one structure. 

[1] This stâtement of the détails of the patents brings us directly 
to the issues in the case. The défendants allège invalidity of the 
complainant's patent, on the ground that none of the ideas contained 
therein werè undisclosed in the earlier patents which hâve been already 
referred to. But it would seem that claim 4, with which we hâve to 
do, and which is worded as follows : 

"A bedstead fastening, comprislng a post section, and a rail section, the 
post section being provlded with a hook at each end and with a wedgelilie 
surface Intermediate of the hoolis, the said vvedgellke surface being Inclined 
from Its upper to its lower end in a direction away from the post, and the 
other section provlded with pins for engaging the hoolis, and with an abut- 
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ment Intennediate of the pins for engaging the cam surface, substantially 
as described" 

— was correctly interprétée! by the Patent Office, and that invention 
was shown in so assembling the well-known parts of the earher pat- 
ents as to furnish a practical and simple fastening, vvhich in metaUic 
bedsteads would supply ail of the advantages and furnish ail of the 
rigidity secured to single joints in wooden bedsteads, with dovetailed 
slots and wedge-shaped surfaces, and yet would allovv the metaUic 
bedstead, even when constructed with the two sides in one frame, to 
be more easily and quickly set up or taken down. 

We can therefore dismiss this défense of invalidity and take up 
the question of infringement. The primary diflference between the 
complainant's device and that of the défendants is in the method of 
applying the third or bearing surface, by which the principle of a 
wedge is applied to the contact of the two pins with the slots into 
which they pass. 

In the complainant's device a third pin, projecting from the side 
of the bed, rests against the sloping surface of the plate projecting 
out from the post, so that^ as the two pins first described reach the 
bottom of the slots in which they are to rest, they are tightly pressed 
against the curve on that side of the slot away from the post, through 
the wedging action of the third pin, which, by the same movement of 
the side, bas been carried further down upon the outside edge of the 
plate, sloping at this point away from the post. The patentée bas 
limited bis claim so as to require this sloping surface (upon which 
the third pin shall rest when in close contact) to corne between the 
levels of the upper and lower pins first described. 

It is évident that in a rigid structure this diagonal bearing surface 
could hâve been above or below, instead of between, thèse pins ; but 
the inventor conceived that the simplest construction, and the one 
which would furnish the least likelihood of binding or of causing dif- 
ficulties in setting up and taking down, was the one in which but 
three points of contact (that is, the simplest form of stable position) 
should be included, and that of such three-point contacts the simplest 
and most easily operated would be that in which the third point was 
between the other two. 

In the défendants' patent, the désire to provide a joint which could 
not be taken apart sideways, and which could be used to firmly fasten 
one side of the bed, even if not connected with the frame of the 
springs, necessitated a reversai of the position of the third or bear- 
ing surface, by putting the sloping part of the plate nearer the post, 
i. e., between the pins (which were to enter the slots) and the post ; 
that is, by having the third pin or point of contact, of the Hall and 
Tilley patent, wedge against the inclined edge, in such a way as to 
draw the pins in the slots toward that inclined edge, rather than to 
force them away therefrom. This enabled the inventor in the Frank 
patent to make use of the angle at which that sloping face is set 
(with référence to the vertical plane of the side of the bed) so as to 
make a joint which cannot be opened sideways when the fastening 
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is in place. But, by so doing, some portion of this bearing surface 
may corne between the pins which rest in the slots of the fastening, 
and in that respect the device of the Frank patent, so far as one 
point or position of the surfaces is concerned, seems to correspond 
to the language of claim 4 of the Hall and Tilley patent. 

In practice the défendants make this diagonal bearing surface in 
two parts; that is, a recess is eut out in the middle portion of this 
surface, between the two pins, and the fastening has actually four 
places of contact, of which two are formed by the pins, and two by 
the flat end surfaces of the side pièce of the bed. 

In the device presented as an illustrative exhibit upon the argu- 
ment, one of thèse surfaces, at the end of the side, protrudes at its 
upper corner enough to corne in contact with the sloping face of 
the plate upon the post, at a point between the levels of the two pins. 
And it is pointed out by the complainant that this entirely meets the 
requirements of the language of claim 4, there thus being a post 
section, a rail section, a hook at each end of the post section, and 
wedgelike surface intermediate of the hooks, inclined in a direction 
away from the post, with pins upon the rail section, and with an abut- 
ment (i. e., the projecting corner of the end pièce) intermediate of the 
pins for engaging the diagonal surface of the post. 

It is évident that, in so far as this accidentai construction is Con- 
cerned, the différent éléments are présent called for by the language 
above recited. But, in order to avoid such accidentai or possible ap- 
parent infringement, the défendants hâve lengthened the recess or 
cut-out portion of the end of the side, until the abutments — that is, 
the bearing surfaces of the side — are entirely above or below, re- 
spectively, the pins, and in this way avoid the accusation that their 
abutment is intermedîate of the pins. 

Even without this change, it could not be held that an accidentai 
happening, such as an inaccuracy in casting, or the projection of a 
small painted surface upon one device, could be held to prove infringe- 
ment throughout the général use of the patent in some examples of 
which that accidentai happening occurred. But an examination of the 
varions models makes it apparent that, in substantially ail of the 
earlier devices made according to the drawings and spécifications of 
the Frank patent, some portion of the bearing surface would corne 
in contact with the diagonal edge of the post, at a point between the 
pins, unless, as is now the case, the recess be so lengthened as to carry 
this bearing point either above or below thèse pins. And hence we 
hâve to consider whether or not the device, as in use at the time of 
bringing the action, infringed the Hall and Tilley patent, from the 
standpoint of its ordinary application, and not simply from the stand- 
point of the accidentai protubérance or worn point of contact in the 
sample submitted. 

The Hall and Tilley patent describes a fastening, in which, as has 
been said, the abutment is placed intermediate of the pins, for the 
purpose of furnishing the simplest three-point or three-legged con- 
tact. It States in the claim that the "cam surface" is engaged "sub- 
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stantially as described." It is plain that the purpose of the fastening 
is to enable the easiest possible release, and it is apparent that the 
inventer had in mind the forcing of the parts by the use of the wedge- 
shaped surface away from a binding or too tight contact, while, on 
the contrary, the necessary object and resuit of the methods of the 
Frank patent is to force together the bearing surfaces. 

The earlier patents and the condition of the art was such that no 
valid patent could be obtained for the idea of a three-point contact, 
as secured by a wedge-shaped slot in the plate; neither could Hall 
and Tilley patent the idea of the solid frame. Hence their patent 
must be so narrowly construed, in order to make it valid, as to limit 
it to a combination of known parts, so arranged as to serve the ex- 
act purpose which they had in mind, and exactly in the form which 
they described. The doctrine of équivalents could apply to this pat- 
ent only in the sensé that an équivalent for any particular élément 
can be substituted, which will take the exact place of the particular 
élément, and which will carry out the purposes of that élément in 
the same identical way. 

Hall and Tilley did not acquire the right to patent every application 
of the wedge idea to a three-piece metallic bed fastening, nor did 
they acquire the right to patent the use of a wedge in connection with 
pins, in such a broad way that any particular portion of the défend- 
ants' structure could be separated from the other portions, and, when 
so separated, treated as an équivalent for the narrow application of 
the varions parts in the combination patented by them. 

As has been pointed out by the experts and upon the argument. 
Hall and Tilley applied a three-legged or three-point support in a 
particular way, and with the intent to accomplish particular objects. 
Frank applies what is équivalent to a four-point support in a some- 
what différent way and with a différent object, with the idea, also, of 
accomplishing an additional purpose. The Frank patent seems to 
contain an invention which was properly recognized by the Patent 
Office as an original change from the combination of the Hall and 
Tilley patent. 

The language of claim 4 of the Hall and Tilley patent must be con- 
strued to mean what it says ; but it cannot be so separated from the 
prior art, from the spécifications, and from the drawings, as to be 
treated as a pioneer patent solely because the language is capable of 
being understood as a description of a broad pioneer invention, as 
well as of a mère combination, in advance of previous combinations 
intended for the same purpose. If the Hall and Tilley claim had to 
be construed in its broad gênerai language as an attempt to patent 
the idea of this kind of fastening, it would be plainly invalid. 

But it has been frequently held that where the language of a claim 
is plain in its meaning, when read in connection with the subject- 
matter of which it is talking, and when so read describes a valid, pat- 
entable combination, it should not be interpreted by the courts ac- 
cording to other possible meanings of the terms used, by which not 
only would the claim be rendered invalid, but by which other pat- 
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entable combinations would be made apparent infringements, and 
would then in turn hâve to be relieved f rom the conséquences o£ 
such infringement by a return to the conclusion that the construction 
of the claim rendered it invalid. 

[2] A third défense has been introduced, based upon the alleged 
lâches of the complainant, whose patent had already run some nine 
years after he had knowledge of the défendants' patent and of his 
device as placed upon the market. Some attempt was made to show 
that the complainant had warned the défendants and that he (the com- 
plainant) had been prevented from bringing suit by the actions of a 
part owner or partner in his patent. 

This défense of lâches would seem to be of itself sufficient, as no 
valid excuse has been presented by the complainant to justify his de- 
lay from 1900 to 1909 before bringing action. The statement that his 
partner was unwilling to bring suit, and that he did not succeed in 
buying out this partner until just before the action was started, may 
be an exact statement of what occurred ; but the court could not 
allow the patentée to sleep on his rights for nine years, in the face 
of a large commercial use of the alleged infringement, in a case where 
considérable doubt appears both as to the validity of the patent and 
as to the fact of infringement, and then accept, as an excuse for 
this delay, the statement that one of the owners of the patent had 
been ready to acquiesce in the alleged infringing use during the en- 
tire period, and that the other, who finally brings suit, had not been 
able to buy him out. This may be the actual reason why suit was 
not brought earlier, but it does not remove the responsibilities for 
not bringing the suit, if any bave been incurred. 

Inasmuch, however, as the court has not been able to find infringe- 
ment, the défense of lâches is but an additional reason for the re- 
suit reached, and that is that the défendants are entitled to a decree. 
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NORFOLK & W. RT. CO. et al. v. UNITED STATES (TNTERSTATB 

COMMERCE COMMISSION et al., Interveners). 

(Commerce Court. April 9, 1912.) 

No. 40. 

1. COMirERCB (§ 87*) IKTEBSTATE COMMERCE COMMISSION— PEOCEEDINGS— 

Pleading. 

A complalnt agalnst a railroad company before the Interstate Com- 
merce Commission construed, and held, after hearing, to hâve been suffi- 
cient to put in issue the reasonableness of certain local rates charged by 
the défendant. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 139 ; Dec. Dlg. 
§ 87.*] 

2. Commerce (§ 92*)— Interstate Commerce Commission— Annulment oï 

Okders— Geounds. 

That an order made by the Interstate Commerce Commission changing 
the rates to be charged by a railroad between certain points may affect 
rates on other roads carrying from other points, and possibly make an 
adjustment of such rates neeessary, affords no ground upon which the 
courts may enjoin agalnst the order of the Commission in the case be- 
fore it, provided the rates fixed thereby are just and reasonable In them- 
selves. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 142 ; Dec. Dig. 
§ 92.*] 

3. Commerce (§ 92*) — Interstate Commerce Commission— Annulment of Ob- 

DERS— Groukds. 

If the partleular matter in Issue before the Interstate Commerce Com- 
mission and inquired into was one of fact, and a full hearing was af- 
forded, and the conclusion reached is supported by substantial évidence, 
It will not be nullified by the courts. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 142 ; Dec. Dig. 
S 92.*] 

4. Carriers (| 26*) — Interstate Commerce Commission— Oedee Reducino 

Rates— Validitt. 

It is not ground for en.loining the enforeement of an order of the In- 
terstate Commerce Commission redueing local elass rates on a railroad 
betvpeen certain points, if the rates fixed are reasonable in themselves, 
that, owing to the low comraodity rate on the same class of trafflc, which 
bas been forced by compétition on through shipments to one of such 
points, it will be neeessary to reduce the through car load rate to the 
other point below a reasonable compensation, in order that It may not 
exceed the sum of the local rates. An unreasonably high rate on the 
trafflc and between the points to which the order relates cannot be jus- 
tified on the ground that It is neeessary to sustain some other rate. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 67-82; Dec. 
Dig. § 26.*] 

5. Commerce (§ 92*)— Interstate Commerce Commission— Obdeb Redtjcing 

Rates— V ALI dity. 

It is not ground for interférence by the courts with an order of the 
Interstate Commerce Commission redueing certain rates charged by a 
railroad company that competing companies, in conséquence of their 
failure to meet the réduction, are losing trafflc. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 142; Dec. Dig. 
§ 92.*] 

Pétition by the Norfolk & Western Railway Company and others 
against the United States, in which the Interstate Commerce Commis- 

•For other cases eee same topio & § numbbk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sion and the Corporation Commission of North Carolina intervene. 
On final hearing. Decree for respondent. 

Albert S. Brandeis, Lucian H. Cocke, and R. Walton Moore, for 
petitioners. 

Blackbum Esterline (Winfred T. Denison, on the brief), for the 
United States. 

Charles W. Needham, for Interstate Commerce Commission, 

T. W. Bickett, Atty. Gen. of North Carolina, for Corporation Com- 
mission of North Carolina. 

Before KNAPP, Presiding Judge, and ARCHBALD, HUNT, 
CARLAND, and MACK, Associate Judges. 

HUNT, Judge. Some time in 1908 the Corporation Commission of 
North Carolina filed a complaint before the Interstate Commerce 
Commission against the Norfolk & Western Railway Company, the 
Louisville & Nashville Railroad Company, and the Cleveland, Cin- 
cinnati, Chicago & St. Louis Railway Company, alleging that the rates 
from Chicago, Cincinnati, and St. Louis and other western points in 
Ohio, Indiana, Kentucky, Illinois, and other states, to Winston-Salem, 
Durham, and other points in North Carolina, on classes, grain and 
grain products, and other commodities, were unjust and unreasonable 
in and of themselves, and unjustly discriminatory and unduly prefer- 
ential and prejudicial as compared with rates on the same commodities 
to Roanoke, Lynchburg, Petersburg, and Norfolk, in Virginia, and 
that the rates to Winston-Salem, Durham, and other places in North 
Carolina along the lines of the Norfolk & Western should be reduced 
to the same basis as obtained for the said Virginia cities. The Nor- 
folk & Western Railway Company and the Louisville & Nashville 
Railroad Company filed a joint and several answer, denying the ma- 
terial allégations of the complaint. On May 27, 1908, the Southern 
Railway Company and the Seaboard Air Line Railway and its re- 
ceivers intervened as parties défendant, and were given the benefit of 
the answer of the Norfolk & Western and the Louisville & Nash- 
ville Companies. On June 7, 1910, the Commission, after a hearing, 
filed its report and made an order to the effect that the Norfolk & 
Western Railway Company desist from charging local class rates on 
traffic from Roanoke, Va., to Winston-Salem, N. C, and from Lynch- 
burg, Va., to Durham, N. C., in excess of those named in the follow- 
ing table: 



Per 100 pounds. 


Per 
barrel. 


Per 100 
pounds. 


Per ton 

(2.000 
pounds). 


Per carload. 


Class. 


Class. 


Class. 


Class. 


Class. 


1 


i 

Cts. 
42 


3 

Cts. 
34 


i 

Cta. 
25 


B 

Cts. 
21 


6 

Cta. 
17 


A 

Cts. 
16 


B 

Cts. 
18 


C 

Cts. 
IB 


D 


E 


F 


H 


K 


L 


M 


N 





F 


et?. 

62 


Cts. 
13 


Cts. 
21 


Cta. 
30 


Cts. 
25 


Cts. 
lOH 


tl.60 


$1.85 


$31.00 


$21.00 


$17.00 
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The local class rates in effect when the order of the Commission 
was made were as follows: 





Class. 




1 


2 


3 


4 


5 


a 


A 


B 


C 


D 


B 


F 


H 

Cts. 
32 
32 


K 




Cts. 
61 
61 


Cts. 
51 
51 


Cts. 
42 
42 


Cts. 
32 
32 


Cts. 
28 
28 


Cts. 
21 
21 


Cts. 
17 
17 


Cts. 
22 
22 


Cts. 
21 
21 


Cts. 
18 
18 


Ctn. 
28 
28 


Cts. 
42 
42 


Cts. 
14 


Winston-Salem 


14 









Class. 




L 


M 


N 





p 




$1.90 
1.90 


$2.20 
2.20 


$35.00 
36.00 


$26.00 
26.00 


$22.00 




22.00 







Pétition for rehearing was filed by the Norfolk & Western, the 
Southern, and the Seaboard Air Line Railway Companies. Rehearing 
was denied. Thereafter the Norfolk & Western Railway Company, 
the Southern Railway Company, the Seaboard Air Line Railway, and 
the Louisville & Nashville Railroad Company, as petitioners, filed 
their joint pétition in this court, and prayed for the annulment of the 
order of June 7, 1910. After setting forth the proceedings had before 
the Commission, petitioners allège substantially : (1) That the reason- 
ableness of the rates of the Norfolk & Western from Roanoke and 
Lynchburg to Winston-Salem and Durham was not in issue before the 
Commission ; (2) that the order of the Commission opérâtes to def eat 
the purpose of the Commission as expressed in its report, because of 
a mistaken view by the Commission of the effect of its order; (3) 
that the order should be set aside because of an inconsistency which 
results in arbitrarily compelling the application of lower rates on 
certain traffic than the Commission f ound were reasonable ; and (4) 
because the Commission erred and exceeded its authority in disregard- 
ing the interests of the carriers other than the Norfolk & Western. 
The Corporation Commission of North Carolina has intervened. The 
United States and the Interstate Commerce Commission filed answers, 
in which they denied certain averments and set up the proceedings be- 
fore the Commission. Application for a preliminary injunction was 
denied by this court. Thereafter évidence was heard before one of 
the judges of the court, and the case is now hère upon a final hearing. 

The Norfolk & Western Railroad extends from Cincinnati and 
Columbus on the west to Norfolk, Va., on the east, and to Hagers- 
town, Md., on the north. One of its divisions extends from Radford, 
Va., to Bristol, Tenu. ; another south from Roanoke, Va., to Winston- 
Salem, N. C, a distance of 122 miles; another division extends south 
from Lynchburg, Va., to Durham, N. C, a distance of 117 miles. 



956 195 FEDERAL EEPOETEK 

Lynchburg is 54 miles east of Roanoke on the main line. The South- 
ern Railway runs to Durham and Winston-Salem. It has its own 
rails into Louisville, St. Louis, and Evansville, from which points in 
connection with other roads it opérâtes in the Carolina territory and 
into Winston-Salem and Durham. The Seaboard Air Line reaches 
Durham from the north. The Louisville & Nashville Railroad runs 
from Cincinnati to New Orléans, with a division extending to Norton, 
Va. It also runs from Nashville to St. Louis. Traffic over its lines 
to the Virginia cities is handled in connection with the Norfolk & 
Western via the Norton gateway, and in connection with the Chesa- 
peake & Ohio through the Louisville gateway, and in connection with 
the Southern through Jellico, Tenu. The Norfolk & Western, with 
its connections, is the short line from Chicago to Winston-Salem and 
Durham. From Louisville, Cincinnati, and East St. Louis, the short 
line to most Carolina points is via the Louisville & Nashville, and the 
Southern and its connections. Rates by this route from Chicago and 
East St. Louis to Carolina territory are made upon combinations 
which do not exceed the Virginia cities combinations. From Louis- 
ville and Cincinnati through rates are made by using proportional 
rates to Virginia cities, plus locals beyond, the proportionals equaling 
the diflferences between thé Chicago rates to the Virginia cities and 
the locals from Chicago to Cincinnati. The Commission makes the 
situation clear by giving the proportional rates on the numberèd 
classes in cents per 100 pounds, as foUows: 
Class 12 3 4 5 6 



Rate 32 28 22 15 12 10 

The Commission exemplifies by taking the Chicago-Virginia cities 
rate on first class, which is 72 cents per 100 pounds, and the Chicago- 
Cincinnati local, which is 40 cents, and finds the proportional rate to be 
the différence, which is 32 cents. By adding this proportional to the 
local from Virginia cities to Winston-Salem and Durham, the through 
rate from Cincinnati and Louisville, first class, was made 93 cents. 
The proportionals as used by the Commission applied to grain and 
packing house products were, respectively, 11 and 15 cents. It appears 
that afterwards the proportionals were taken out, and thus the combi- 
nation was the local rate to the Virginia cities plus the rate fixed by the 
Commission. 

[ 1 ] Considering the first point made by petitioners, that the rea- 
sonableness of local rates between Roanoke and Winston-Salem, and 
between Lynchburg and Durham, was not in issue before the Com- 
mission, we find the allégations of paragraph 13 of the complaint be- 
fore that body as follows: 

"(13) That the published and exaeted rates between stations in Virginia 
and West Virginia along the line of the Norfolk & Western Railway and sta- 
tions in what Is known as the Durham and Winston Divisions, along the Unes 
of sald railway in North Carolina, as is showu by Tariiï I. G. G. No. 315G, 
North Carolina Interstate No. 1, are unjust and unreasonable in and of 
themselves, and unduly discriminatory against the said Doints in North Caro- 
lina." 
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The third and fourth clauses of paragraph 12 of the joint and several 
answer of the Norfolk & Western and the Louisville & Nashville 
Companies, filed before the Commission, read as follows: 

"Kespondent the Norfolk & AVestern Raihvay Coniiiauy dénies tliat tlie pub- 
lished and exaeted rates betweeii stations In Virginia and West Virginia along 
the Une of resiiondent, and stations on what are l^nown as the Durham and 
Winston divisions, along the lines of its railway in Xortli f'arolina, are un- 
just or unreasoDaiile in and of tlieniselres, or nndnly diserhnlnatory against 
the sald points in Xorth Carollna. 

"Respondent the Ixmisville & Nashville Railroad Company, not heing in 
position to participate in the traffic between the points referred to in para- 
graph 13 of the complaint, does not therefore deeni it essential to either deny 
or affirni the allégations as contained therein." 

Examination of Tariff I. C. C. No. 3156, Norfolk & Western Rail- 
way Company, effective November 15, 1907, shows on its face that it 
contains the rates applicable to shipments from Roanoke and Lynch- 
burg, Va., to Winston-Salem and Durham, i>. C 

The complaint also sets forth the routes from designated western 
cities, Cincinnati, St. Louis, and others, to Winston-Salem, Durham, 
and other places in North Carolina, and to Roanoke, Lynchburg-, Pe- 
tersburg, and Norfolk, in Virginia, called the Virginia cities. In the 
exhibits made part of the complaint were the published and exacted 
rates from thèse western cities to the Virginia cities on certain num- 
bered and lettered classes and commodities shown on the schedule 
attached to the complaint ; and the rates from the western cities named 
to Winston-Salem, Durham, and other places in North Carolina on 
the numbered and lettered classes and on certain commodities were 
also made part of the complaint. It was specifically charged that mer- 
chants and shippers in the Virginia cities bave a préférence and ad- 
vantage over merchants, manufacturers, and shippers at Winston- 
Salem, Durham, and other places in North Carolina in the distribu- 
tion of products, commodities, and merchandise, and that, under the 
unjust and unreasonable adjustment of rates and charges, merchants 
and dealers and others at Winston-Salem, Durham, and other North 
Carolina places hâve been unable to compete with the Virginia cities 
in the reshipment of merchandise and manufactured goods in the ter- 
ritory contiguous to Winston-Salem, Durham, and other places in 
North Carolina. As part of the complaint, an exhibit showed that the 
short-line distances by rail from the western cities to the Virginia cities 
and to Winston-Salem, Durham, and other places in North Carolina 
were over the rails of the Norfolk & Western. It was alleged that the 
rates and charges of the défendants for the transportation of the 
various kinds and classes of property to Winston-Salem, Durham, and 
other places in North Carolina, from the western cities, were unrea- 
sonable and unjust in and of themselves, and relatively, as compared 
with the rates and charges from the same points to the said Virginia 
cities, and that the said rates were unjustly discriminatory and prejudi- 
cial ; that the rates and charges upon shipments originating at west- 
ern cities destined to Winston-Salem, Durham, and other points in 
North Carolina are at a much greater rate per ton per mile than the 
rate per ton per mile on shipments destined to the Virginia cities ; and 
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that for the distances in North Carolina or over that portion of the 
distance south of the Virginia cities named the rate per ton per 
mile is still greater than the rate from the point of origin to the said 
Virginia cities, and that the rates over that portion of the Norfolk 
& Western in North Carolina are higher than those over any portion 
of this line. The schedules of rates were referred to in support of 
the pétition. 

Taking ail thèse averments, and considering that there is spécifie 
mention of the Durham and Winston-Salem divisions of the Norfolk 
& Western, and that the local rates were necessarily included in the 
through rates, as the local formed a large part of every through rate 
to the North Carolina points, it is easily gathered that the local rates 
were involved in the issues. It may be that, if there had been a chal- 
lenge to the complaint upon the ground that it was lacking in particu- 
larity, amendment might hâve been ordered ; but, considering that 
liberality of statement which is allowed in pleadings before the Com- 
mission, the investigation into such local rates was authorized. C. 
H. & D. R. R. Co. v. Interstate Commerce Commission, 206 U. S. 142, 
27 Sup. Ct. 648, 51 L. Ed. 995 ; Siler v. Louisville & Nashville R. R. 
Co., 213 U. S. 175, 29 Sup. Ct. 451, 53 L. Ed. 753. 

[2] The next contention is, in substance, that it appears from the 
report of the Commission that it adopted a mistaken view, and that 
this mistaken view was of such a character as to hâve vital effect upon 
its findings ; and hence that this court has the power, and should cor- 
rect the error so made. This contention is based upon the report of 
the Commission, wherein it was assumed that : 

"The présent method of constructlng through rates hy the défendant car- 
riers from Chicago, St. Louis, and Louisville, and by the Norfolk & Western 
Railway Company from Columbus, Ohio, to Winston-Salem and Durham, re- 
speetively, would be continued." 

"It is our view," the Commission observed, "that such injustice in 
the rates from thèse points of origin to the destinations involved as 
may resuit from the présent excessive rates of the Norfolk & Western 
Railway Company from Cincinnati will be removed, and that for the 
présent at least no ordter need be made as to the traffic moving from 
the said points of origin othér than from Cincinnati." 

Petitioners urge that the Commission, in prescribing maximum 
through rates from Cincinnati to Winston-Salem and Durham, disre- 
garded the "présent method" alluded to, such method being the con- 
struction of a through rate on any given article of traffic from a western 
city to Winston-Salem or Durham by adding a fixed proportional of 
the rate proper between the western city and the Virginia city to the 
local between the Virginia city and the North Carolina destination; 
and, further, that, by naming figures which no not represent combina- 
tions made in the way just described, the relation sought to be main- 
tained between Louisville and western points other than Cincinnati 
cannot be preserved. The Norfolk & Western established the rates 
from Cincinnati as prescribed by the order, but no réduction of rates 
has been made by any of the other carriers. Thèse rates before the 
exécution of the order were the same from Louisville to Winston- 



KORFOLK * W, ET. OO. V. UNITED STATES 959 

Salem and Durham as from Cincinnati to those points. Now it is 
argued that if the methodi of construction recognized by the Commis- 
sion should be used in making new rates from Louisville — that is to 
say, adding the proportionals which are employed as a factor under 
the présent method to the new locals from the Virginia cities to Win- 
ston-Salem and Durham — the rates from Louisville will become less 
than the rates fixed for the Norfolk & Western from Cincinnati, al- 
though the distance is greater. But, granting that the order which 
runs only against the Norfolk & Western dbes aflfect rates on other 
roads carrying from other points than Cincinnati, there is no sufficient 
reason advanced upon which this court may enjoin against the order 
of the Commission. Of course, adjustments of rates oftentimes do 
hâve effect upon adjacent territory. Thèse matters, however, were 
considered and expressly referred to by the Commission in its report, 
saying : 

"We are not unmlndful that It la our duty to consider rates applled over 
the entlre territory likely to be affected by a change in rates to particular 
points. It Is doubtless true that a réduction in rates to Wlnston-Salem and . 
Durham to the Virginia cities basis would disarrange the whole System of 
rates now based thereon and made wlth référence thereto. We hâve hereto- 
fore found that conditions at Wluston-Salem and Durham do not Justlfy the 
extension to them of the Virginia cities rates. This is not équivalent, how- 
ever, to a fiuding that rates to Wlnston-Salem and Durham are reasonable. 
• • » " 

The conditions described would seem to be inévitable, yet they are 
far from being a valid reason for defeating the régulation of the 
particular rates which were under direct investigation. Ordinarily, 
rates not involved in the inquiry before the Commission will adjust 
themselves to the conditions brought about by the order, but even 
though the assumption that they will adjust themselves is erroneous, 
and the basis for the assumption involves a mistaken factor as to such 
other rates, still it does not necessarily lead to the conclusion that the 
régulation of the rate directly involved in the order is invalidl, or that 
the order fixing such a rate should be annulled by judicial authority, 
provided always the rate so directly involved and fixed is reasonable 
and just for shippers and carriers, with relation to the particular des- 
tinations concerned. 

It may be, too, that the lowering of a rate between two distant points 
will resuit in rates to intermediate points over the same line being in- 
consistent with the provisions of section 4 with référence to the long 
and short haul clause of the act to regulate commerce (Act Feb. 4, 
1887, c. 104, 24 Stat. 380 [U. S. Comp. St. 1901, p. 3155]), but, if 
so, there presumably is occasion for reducing such rates to intermediate 
points. In order to sustain reasonable rates to intermediate points, 
unreasonable rates between more distant points cannot be sustained. 

[3] It is not for us to say whether the Commission has properly 
attached great or little weight to évidence adduced upon a given point, 
or whether the conclusion reached by the Commission upon testimony 
as to facts alone shows mistake as to some particular fact not essential 
or vital to the proceeding, or inadvertency, or is not such a conclu- 
•ion as this court might hâve reached. If the particular matter in 
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issue and inquîred into was one of fact aiid a f ull Iiearing was afforded, 
and the concîusion reached is supported by substantial ^évidence, it 
will nof be nullified by the courts. Interstate Commerce Commission 
V. Union Pacific R. R. Co. et al, 222 U. S. 541, 32 Sup. Ct. 108, 56 
L. Ed. ^. 

[4] Spécial attention is addressed to grain rates. The Commis- 
sion found no justification upon the facts appearing for condemning 
as unreasonable or otherwise unlawful the commodity rates on grain 
east bound in car loads. Petitioners point out that the grain rate f rom 
Cincinnati to Winston-Salem and Durham as thus approved was 28V2 
cents per 100 pounds, that the commodity rate on grain in car loads 
from Cincinnati to Roanokte and Lynchburg is 14 cents, and that the 
any quantity rate prescribed from Roanoke and Lynchburg to Wins- 
ton-Salem and Durham is 13 cents, making a total of 27 cents, and it 
is said that under the fourth section as amended, carriers being com- 
pelled to observe the combination of intermediate rates, the Norfolk 
& Western has found it necessary to publish, a rate of 27 cents. From 
this it is argued that, although 28^2 cents was given "the stamp of 
reasonableness" by the Commission as the grain rate from Cincinnati 
to Winston-Salem and Durham, com.pliance with the order results 
in a rate of 27 cents. The testimony heard in this court upon the is- 
sues presented goes to show that the Cincinnati-Roanoke grain rate 
of, 14 cents was compelled by compétition with the Ghesapeake & 
Ohio, and that with the 14-cent rate from Cincinnati to Roanoke and 
Lynchburg, the Commission having prescribed the 13-cent local rate, 
the Norfolk & Western had no alternative other than to make a 
through rate to Winston-Salem and Durham of 27 cents. About 15 
per cent, of the traffic hauled by the Norfolk & Western to Winston- 
Salem and Durham is grain. Carryingout the argument, it is said 
that other carriers of grain to the North Carolina destinations must 
make their rates correspond to the 27-cent rate of the Norfolk & 
Western, and suffer the réduction of revenue inevitably to follow. In 
this connection the évidence shows that of the Seaboard Air Line 
traffic from the west in 1910, 55 per cent, was grain and grain orod- 
ucts delivered at Durham, while only about 30 per cent, of such prod- 
ucts was delivered there in 1911. It would seem, however, that there 
is nothing to prevent the carriers interested from going before the 
Commission, and asking that they be allowed to make a through grain 
rate of 28^ cents, instead of 27 cents, which is the combination of 
the local rates. Apparently there is no restriction upon the power 
of the Commission to détermine such a question, in view of the pe- 
culiar situation with référence to the Virginia cities rates. But with- 
out deciding whether or not the Commission, under section 4 of the 
act to regulate commerce as amended in 1910 (Act June 18, 1910, c. 
309, § 8, 36 Stat. 547 [U. S. Comp. St. Supp. 1911, p. 1288]), is au- 
thorized to allow a through rate which is higher than the aggregate 
of the intermediate rates, it cannot be successfuUy disputed that the 
order of the Commission reducing the rates from Lynchburg and 
Roanoke to the North Carolina points involved to 13 cents for the 
distances^l22 miles to Winston-Salem and 117 miles to Durham — 
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was in itself the fixing of a reasonable and just rate. Assûming that 
the rate from Cincinnati to Roanoke and Lynchburg is forced by 
compétition to an unreasonably low point, still the carrier bas no right 
to complain because it cannot maintain an unreasonably hiçh rate 
between Roanoke and Lynchburg and Winston-Salem and Durham. 
[5] Stress is laid upon what is called a "misconception" of the rela- 
tion of other carriers to the western business, in that the Commission 
stated that the carriers which intervened before it did not "in any 
significant amount participate in traffic to Winston-Salem and Diir- 
ham from the points in question." Again we encounter what was a 
question of fact. The report of the Commission refers to the pres- 
sure upon the attention of the Commission of the "possibility of dis- 
aster" to the interests of the intervening carriers if the prayer of 
the pétition should be granted. Evidently there was évidence showing 
that besides the Norfolk & Western, the Louisville & Nashville, the 
Southern, and the Seaboard Air Une Railroads participated in the 
traffic. In the motion for a rehearing the moving parties recognized 
this, saying: 

"While there Is no detalled évidence on the subject In the record, It was 
made to appear that the intervening carriers are very largely interested." 

True, in this court it was testified that in 1910, for instance, the 
Louisville & Nashville delivered at Norton 44.3 per cent, of the total 
tonnage delivered at Winston-Salem by the Norfolk & Western, 
and in 1911 28.8 per cent., and that in 1910 of the total tonnage de- 
livered by the Norfolk & Western at Durham 49.2 per cent, was re- 
ceived from the Louisville & Nashville at Norton, and in 1911 39.1 
per cent., and it was the opinion of the traffic manager of the Norfolk 
& Western that this decrease in the Norton percentage was accounted 
for by the lowering of the rates below the Louisville & Nashville 
rates via Norton. The testimony also tended to show that in Septem- 
ber, 1910, the Southern delivered at Durham 384,993 pounds of the 
Western traffic, and in September, 1911, only 256,090 pounds, and to 
Winston-Salem proper from Cincinnati and passing through Cin- 
cinnati in September, 1910, via the Southern the movement was 332,- 
413 pounds, and in September, 1911, 120,104 pounds, and that from 
and via Cincinnati and from and via other Ohio river crossings said 
to be afïected by the reduced rates the movement via the Southern 
in September, 1910, was 2,213,711 pounds, and in September, 1911, 
1,609,611 pounds. There was also évidence tending to show that cer- 
tain business that formerly moved into Durham from Petersburg and 
Richmond over the Seaboard Air Line now moves from Lynchburg 
by reason of the réduction ordered by the Commission. We must 
remember, however, that the Commission was expressing its opinion 
upon the évidence which was before it when it made the order of 
June 7, 1910; hence so much of the évidence as shows that a volume 
of business which thèse other lines once had has been lost since the 
order of the Commission went into effect is not helpful in getting at 
the exact meaning of the term "significant amount" as used by the 
Commission. Some substantial participation having been proved be- 
195 F.— 61 
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fore the Commission, whether the extent of it was worthy of being 
characterized as "significant" became a matter of inference from 
facts, and it is beyond the power of this court to say that as a matter 
of law the order must fall because of such characterization. 
We observe this express language of the Commission in its report : 

"We hâve considered thèse rates from the viewpolnt of distance and trans- 
portation conditions, by the amount of revenue recelved, as shown by per 
ton-mile calculatlons, and drawn Into considération ail matters vfhich in any 
way relate to traffie betv^een the points Involved." 

The pétition for a rehearing set forth with care the grounds upon 
which the petitioners conceived the Commission had erred and mis- 
apprehended façts. The rehearing was denied, and no cause is rnade 
to appear to us for believing that the conclusions of the Commission 
should be disturbed. 

The rates ordered to be put in force by the Norfolk & Western 
being reasonable, we cannot say that because other roads hâve not 
met the reduced rates and are losing traffie as a conséquence the order 
of the Commission should be interfered with. 

Decree for respondent. 



BALTIMORE & OHIO S. W. R. R. v. UNITED STATES (INTER- 
STATE COMMERCE COMMISSION, Intervener). 

(Commerce Court, April 9, 1912.) 

No. 60. 

Railboads (I 51*) — Intekstate Commerce Act— Switch Connections— "Lat^ 

•EBAL BRANCH LiNE OF RAILEOAD." 

Wlthln the meaning of section 1 of the Interstate Commerce Act (Act 
Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S. Comp. St 1901, p. 3154), as amend 
ed by Act June 29, 1906, c. 3591, § 1, 34 Stat. 584 (U. S. Comp. St. Supp. 
1909, p. 1149), which provides that "any common carrier subject to the 
provisions of this act upon application of any latéral branch llne of rall- 
road * * * shall construct, maintain and operate upon reasonable 
terms, a switch connection with any such latéral branch Une of rail- 
road," etc., and further providing (as amended by Act June 18, 1910, c. 
309, § 7, 36 Stat. 545 [U. S. Comp. St. Supp. 1911, p. 1284]) that, if It 
fails to make such connection on application, the Interstate Commerce 
Commission may, on complaint and after a hearlng, order it done, wheth- 
er a road is or is not a "latéral branch llne of raUroad," and entltled to 
invoke the powers of the Comnilssion, dépends on the relation which it 
bears to the llne with which switch connection is asked, and not upon its 
relation to the shlppers or territory. It is such a latéral branch when It 
is tributary to and dépendent on the other line for an outlet, or In other 
words is essentlally a feeder, but not when it is in effect an indepeudent 
and competing line, although it does not compete as to a portion of the 
territory Involved, and such dépendent relation is not established by the 
fact that it seeks the connection at one of its terminais. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 116-118, 120; 
Dec. Dlg. § 51.*] 

Pétition by the Baltimore & Ohio Southwestern Railroad Company 
and the Norfolk & Western Railway Company against the United 

•Por other cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indeies 
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States and the Cincinnati & Columbus Traction Company, in which 
the Interstate Commerce Commission intervenes. On motion to dis- 
miss. Overruled. 

For opinion of the Interstate Commerce Commission, see 20 Interst. 
Corn. R. 486. 

Edward Barton, Théodore W. Reath, and R. Walton Moore (Jo- 
seph I. Doran, on the brief), for petitioners. 

Winfred T. Denison, Asst. Atty. Gen., and Blackburn Esterline, 
Sp. Asst. Atty. Gen., for the United States. 

C. Bentley Matthews, for Cincinnati & Columbus Traction Co. 

Charles W. Needham, for Interstate Commerce Commission. 

Before KNAPP, Presiding Judge, and ARCHBALD, HUNT, 
CARLAND, and MACK, Associate Judges. 

ARCHBALD, Judge. This is a bill to set aside an order of the 
Interstate Commerce Commission. The proceedings before the Com- 
mission were instituted by the Cincinnati & Columbus Traction Com- 
pany, an electric suburban railway, incorporated under the laws of 
Ohio, against the Baltimore & Ohio Southwestern Railroadi and the 
Norfolk & Western Railway, two separate trunk lines running east and 
west across the state of Ohio. The proceedings were taken under the 
first section of the Interstate Commerce Act to compel a switch con- 
nection at separate points with each of the railroads mentioned, and 
also to secure through routes and joint rates under the fifteenth sec- 
tion. There was a prayer in the latter connection that the railroads 
be required to exchange cars and equipment. The Commission in a 
joint order against both roads substantially granted the relief prayed 
for. 

The provisions of the act with regard to the compelling of switch 
connections are as follows: 

"Any common carrier subject to the provisions of thIs act, upon applica- 
tion of any latéral, branch Une of railroad, or of any slilpper tenderlng In- 
terstate traffic for transportatlon, shall oonstruct, maintaln, and operate upon 
reasonable terms a switch connection with any such latéral, branch line of 
railroad, or private side track which may be constructed to eonnect with Its 
railroad, where such connection is reasonably practicable and can be put in 
with safety and will furnish sufflclent business to justify the construction 
and maintenance of the same; and shall furnish cars for the movement of 
such trafflc to the best of its ability without discrimination in favor of or 
against any such shipper. If any common carrier shall fail to Install and 
operate any such switch or connection as aforesaid, on application therefor 
in writlng by any shipper or otcner of such latéral, 'branch line of railroad, 
such shipper or owner of such latéral, branch Une of railroad may make 
complaint to the Commission, as provided in section thirteen of this act, and 
the Commission shall hear and investigate the same and shall détermine as 
to the safety and practicability thereof and justification and reasonable com- 
pensation therefor, and the Commission may make an order, as provided in 
section 15 of this act, directing the common carrier to comply with the pro- 
visions of this section in accordance with such order, and such order shall be 
enforced as hereinafter provided for the enforcement of ail other orders by 
the Commission, other than orders for the payment of money." 

The words in italics were not in the act at the time the application 
for the switches in question was made to the railroads, nor at the 
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time of the complâint tô the Commission, which followedi, but were in- 
troduced over a year afterwards, in June, 1910, by way of amendment. 
At the time the proceedings were instituted, therefore, the traction 
Company had no right to file the complâint, and the Commission, in 
conséquence, except for the change in the law, would hâve been with- 
out authority to entertain it. Interstate Commerce Commission v. D., 
L. & W. R. R, 216 U. S. 531, 30 Sup. Ct. 415, 54 L. Ed. 605. After 
the testimony hadi been taken, however, and bef ore any order had 
been entered, in March, 1910, immediately following the décision just 
cited, the case was reopened at the instance of the traction company 
to permit two shippers along the line of the road, one at Marathon 
and the othei; at Hillsboro, to be added as complainants. , This was ob- 
jectée to by'the railroads, on the ground that it could not overcome 
the want of jurisdiction when the case originated, and could not in 
any respect supply the necessary preliminary application in writing, 
which is required by the statute as the basis of the subséquent pro- 
ceedings. The Commission overruled the objection, and, having con- 
sidered the case on the merits, made the following order : 

"This case eomlng on to be further considered, and It appearing that the 
parties in interest hâve failed to put in effect the flndings made by this Com- 
mission In Its report herein, dated March 14, 1911, and that the above-named 
complainant pétitions by counsel for an order of relief in the premises: 

"It Is ordered that défendant the Baltimore & Ohio Southvvestern Rallroad 
Company be, and it Is hereby, notlfied and required to construct, on or be- 
fore the 15th day of February, 1912, and thereafter to maintain and operate 
during a period of not less than two years, a switch connection for the trans- 
fer of Interstate trafflc to and from the Une of the above-named complainant 
Company at Maderia, Ohlo, the expense of installlng such connection to be 
borne by said complainant. 

"It is further ordered that said défendant the Baltimore & Ohlo South- 
western Rallroad Company be, and It is hereby, notified and required to con- 
struct, on or before the 15th day of February, 1912, and thereafter to main- 
tain and operate during a period of not less than two years, a switch con- 
nection for the transfer of Interstate tratHc to and from the line of the 
above-named complainant company at or near Hillsboro, Ohio, the expense 
of installlng such connection to be borne by said complainant. 

"It Is further ordered that défendant Norfolk & Western Rallway Com- 
pany be, and it is hereby, notlfied and required to construct, on or before the 
15th day of February, 1912, and thereafter to maintain and operate during 
a period of not less than two years, a svt'itch connection for the transfer of 
Interstate trafflc to and from the Unes of the above-named complainant com- 
pany at or near Hillsboro, Ohlo, the expense of Installlng such connection to 
be borne by said complainant. 

"And It is further ordered that défendants the Baltimore & Ohlo South- 
western Rallroad Company and Norfolk & Western Rallway Company, ac- 
cording as their varions Unes may run, be, and they are hereby, notified and 
required to establlsh and put In force, on or before the 15th day of February, 
1912, and for a period of at least two years thereafter to maintain, through 
routes to and from Interstate points to and from ail points on the com- 
plalnant's Une between and Includlng Boston and Dodsonvllle, In the state 
of Ohio, in order that shippers at and between those points may hâve access 
to and from Interstate points by interchange of cars under through bllllng 
and through charges based upon the rates of the respective carriers herein 
to and from the junctlon points establlshed by tbis order, the complainant 
carrier having filed its local rates wlth this Commission as applicable to 
Interstate movemeuts over such through routes." 
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Several objections are made to this order. In the first place, re- 
newing the one made before the Commission, it is contended that 
the introduction, while the case was pending before the Commission, 
of entirely new and différent complainants, who had made no previous 
application for the svvitches, was beyond the power of the Commission 
to allow, and vitiates the proceedings. An initial application in writ- 
ing from the party entitled to make it at the time is essential, as it is 
said, in order to comply with the statute, and cannot be dispensed with 
nor afterwards supplied, and, with ail that has been donc, is still lack- 
ing. Nor is this met, as it is urged, by the suggestion that the Com- 
mission is an administrative body not hampered by rules, and thus 
compétent to reform the proceedings in the way which was done to 
meet the exigency. 

It was also further objected that the Commission failed to dé- 
termine the compensation to be severally made to the railroads for the 
switch connection with each of them which was ordered, having sim- 
ply directed that the expense of installation should be borne by the 
traction company, without more, although the statute requires that, 
along with the question of the safety, practicability and justification 
for the switch connection, the Commission shall détermine the reason- 
able compensation for it. 

And it is finally objected that, m excess of its powers, or even of 
Congress itself to require (Central Stock Yards Co. v. Louisville & 
Nashville R. R., 192 U. S. 568, 24 Sup. Ct. 339, 48 L. Ed. 565 ; Id, 
212 U. S. 132, 29 Sup. Ct. 246, 53 L. Ed. 441), the Commission ordered 
an interchange of cars along with through billing. 

Thèse are serious objections, which would hâve to be carefully con- 
sidered, except for the conclusion which we hâve reached on the 
underlying question, viz., whether the traction company's road is a 
"latéral branch line of railroad" within the meaning of the statute 
which, if found against that company, is conclusive. 

The Cincinnati & Columbus Traction Company was organized and 
is operated under the laws of Ohio as an electric interurban railway, 
and is classified by those laws with street railways, by the provisions 
for which, and not those for steam railroads, it is controlled and reg- 
ulated. It was chartered to construct a line of this character from 
Cincinnati to Columbus something over 100 miles, which has actually 
been built from Norwood, a suburb of Cincinnati, to Hillsboro, about 
half the distance. It is a common carrier of persons and property, 
and is also engaged in the transportation of express matter. 

The Baltimore & Ohio Southwestern Railroad is a Consolidated cor- 
poration organized under the laws of Ohio and Indiana, and operating 
an eastern and western trunk line, through and across those states, in- 
to and through the state of Illinois, and also into the state of Ken- 
tucky. It reaches Hillsboro by a branch line which connects with its 
rnain line, running to Cincinnati. 

The Norfolk & Western Railway is organized under the laws of 
Virginia, and opérâtes a line of railway extending through parts of 
Ohio, West Virginia, Kentucky, Maryland, North Carolina, and Ten- 
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nessee. It also has a branch line to Hillsboro, which connects with 
its main line to Cincinnati. 

In relative position to the line o£ the Cincinnati & Columbus Traction 
Company the Baltimore & Ohio Southwestern is to the north and the 
Norfolk & Western to the south of it ; the traction company's railroad 
being- intermediate between the two and substantially dividing the 
diamond-like section of territory lying in between them. At Norwood 
the station of the traction company immediately adjoins that of the 
Baltimore & Ohio Southwestern, and for about 6 miles east from there 
its line not only parallels, but is contiguous to the right of way of, 
that railroad), while a few miles further on, at Perinton, it practically 
adjoins the right of way of the Norfolk & Western, which it similarly 
parallels for about 4 miles to Stonelick ; and at the other or eastern 
end, for a distance of some 4 or 5 miles, at Hillsboro, it again parallels 
the tracks of the Baltimore & Ohio Southwestern, the rights of way of 
the two roads being immediately adjacent. 

As found by the Commission in its report, the communities common 
to the traction company and the railroads at the eastern end) of the 
line in the vicinity of Hillsboro are reasonably well served by those 
roads with respect to interstate shipments ; and the same is true also 
of the places at the other end, from Stonelick westward, some of 
whic.h are within a stone's throw of either the Norfolk & Western or 
the Baltimore & Ohio Southwestern. But at Boston, to the east of 
there, a town of some 500 inhabitants, the distance is about 5 miles by 
the country roads to Batavia, and something less than that to Baldwin, 
both of them stations on the line of the Norfolk & Western, and not 
less than 8 miles to the nearest station on the Baltimore & Ohio South- 
western, while Dodsonville, a town of 150 people, still further east 
towards Hillsboro, is also some 4 or 5 miles away from any station 
on the Baltimore & Southwestern and as much as 8 miles from the 
nearest station on the Norfolk & Western. And between Boston on 
the west and Dodsonville on the east, a distance of about 20 miles, 
there are several villages, the largest of which is Kayetteville, with 
700 inhabitants, which are from 5 to 12 miles distant from one or 
the other of the steam roads in question. 

Conceiving that the first set of places described were sufficiently 
served in interstate commerce by the Norfolk & Western Railway or 
the Baltimore & Ohio Southwestern Railroad, the Commission declined, 
so far as they were concerned, to make any order establishing through 
routes or joint rates between the steam roads andi the traction company. 
But, on the other hand, this not being the case between Boston and 
Dodsonville, by reason of the distance from the steam roads, approx- 
imating not less than 5 miles in each instance, through routes and joint 
rates were established, and a switch connection given to make this ef- 
fective. This connection was directed to be made, as to the Baltimore & 
Ohio Southwestern Railroad, at or near Hillsboro on the eastern end, 
and at Madeira, a few miles out of Norwood, on the western, and 
as to the Norfolk & Western at Hillsboro only, nothing being said as 
to any connection with it to the westward. The exact points where 
the connections should be made were not indicated, but the feasibility 
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of Connecting in each instance is asserted, in view of the fact that when 
the traction road was in process of construction, 10 or more years ago, 
there was such a physicial connection with the one road at Madeira on 
the western end and with both roads on the eastern end at a point spok- 
en of as Hillsboro Junction. It is intimatedi that, if the parties cannot 
agrée as to the spécifie place for making the connection in each case, 
a more dtefinite order will be entered. 

In considering whether upon this showing the Cincinnati & Colum- 
bus Traction Company is a latéral branch raiiroad, within the meaning 
of the law, it is to be observed that, according to the test applied by 
the Commission, it is held to be such as to places and shippers along 
its line in the intermediate territory between Dodsonville and Boston, 
remote from and not sufïiciently served by the trunk lines, but not as 
to those east or west of there, as the road approaches its termini, 
where this is not the case. But it is obvious that this is not and can- 
not be the correct criterion. A road is or is not a latéral branch raii- 
road, according to the relation which it bears to the line with whicii 
a switch connection is asked. And this relation is one of road to 
road, and not of shippers or territory. A road, in other words, does 
not hâve the character of .a branch or latéral road as to some shippers 
and territory, and not hâve it as to others. There is no such divid- 
ing up or limiting it, nor can it be of that shifting kind. Looking 
to the purpose of the law, a road is a latéral branch road when it 
is tributary to and dépendent on another for an outlet ; that is to 
say, where it is essentially a feeder, contributing traffic, and capable 
of interchanging it therewith. It is not such where it is in effect an 
independent and competing line. Nor is this any less the case because 
it may not compete as to a portion of the territory involved. It is 
the gênerai eflfect which décides, and that is not in doubt hère. Ail 
three roads in the présent instance hâve the same gênerai east and 
west direction, and so far as concerns Hillsboro on the east and Cin- 
cinnati or Norwood on the west, run between the same points. For 
half this distance also one or other of the steam roads draws its local 
traffic from and serves substantially the same territory as the traction 
company. And so clearly are they, within the limits named, compet- 
ing lines, that admittedly any attempt to consolidate the traction Com- 
pany with either of them would ofïend against the state if not the 
fédéral law. Neither is it every carrier that is entitled to a switch 
connection with every other. As is said in the Rahway Valley 
Raiiroad Case, 216 U. S. 531, 30 Sup. Ct. 415, 54 L. Ed. 605: 

"The object was not to give a roving commission to every road that might 
see fit to make a descent upon a main line." 

It is the dépendent or tributary character which gives rise to the 
right, and that is not determined by mère proximity or terminal ap- 
proach, or the fact that the road seeking a connection has come to 
the end of its line. The contrast in the statute is with a private side 
track constructed to connect with an Interstate carrier, with which 
a latéral branch road is thus associated and presumably intended to 
be compared. The point hère is that the traction company's road, 
instead of being dépendent or tributary, is in its own peculiar sphère. 
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and, as to both the steam roads, an equal, independent, and compet- 
ing line. Nor is this affected by the fact that as at présent con- 
structed it extends no further than Hillsboro or Norwood, and that 
upon the arrivai at either of thèse places its carriage of persons or 
property is at an end. This is true even of a trunk line, when its 
terminus is reached, without therehy making ont the necessary rela- 
tion by which a switch connection with another road is able to be 
compelled. It may be that some shippers along the line of the trac- 
tion company's road are not so fuUy accommodated as they might be, 
as the case stands ; and their needs are to be consulted to a certain 
extent without doubt. But this is not controlling, and their rights hâve 
necessarily to be worked out through the road for which in each 
* instance a switch connection is sought, the character of which as a 
latéral branch line is only incidentally afïected thereby. Without un- 
dertaking, therefore, to further define a "latéral branch line of rail- 
road," we'are clearly of opinion that the road of this traction Com- 
pany does not corne within any reasonable meaning of the language 
used in the statute to describe the class of roads entitled to a switch 
connection. And if we are right in this view, the Commission was 
without jurisdiction to make the order in question. 

A preliminary injunction was therefore properly ordered, and the 
motion to dismiss will be overruled. 



DBNVER & R. G. R. CO. v. INTERSTATE COMMERCE COMMISSION 
(UNITED STATES, Intervener). 

(Commerce Court, April 9, 1912.) 

No. 35. 

1. Commerce (§ 33*) — Interstate Commerce Act— Construction^. 

The proviso In Interstate Commerce Act Feb. 4, 1887, c. 104, § 1, 24 
Stat. 379 (U. S. Comp. St. 1901, p. 3154), "that the provisions of this act 
shall not apply to the transportation of passengers or property * * * 
wholly within one state and not shipped to or from a foreign country 
from or to any state or territory as aforesaid," Is not an exception of the 
intrastate carriage of Interstate commerce from the opération in the act, 
while leavîng tlie intrastate carriage of foreign commerce subject to Its 
provisions, but is merely a disclalmer of the intention to include purely 
intrastate business over which Congress has no jurisdiction ; and the ex- 
ception therefrom of shipments to or from a foreign country is to avoid 
any possible confllct with the preceding clause, which makes such ship- 
ments subject to the act, although their carriage in this country to or 
from a port of transhipment or entry may be wholly within a single state. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 26, 81; Dec. 
Dig. § 33.*] 

2. Cabriebs (§ 30*) — Interstate Commerce Commission— Powers — Rates Sub- 

ject TO REGULAT10N^"THR0Uaïï ROUTE." 

The Missouri Pacific Railway Company received car loads of béer in 
St. Louis for transportation to Leadville, Colo., issuing recelpts therefor 
showing contents, weigbt, destination, and consignée, and that the ship- 
nient was received subject to its uniforni bill of lading, to be delivered to 
the consignée and routed over the Une of the Denver & Rio Grande Rail- 

•For other cases see same topic & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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road Company. At Pueblo, Colo., It turned the cars over to the latter 
Company, which moved them to Leadville on a local waybill, sbowing the 
consigner and consignée and the rate and charge of each company. The 
two couipanies had no estal)lished joint rate between St. Louis and Lead- 
ville, but they eonstantly exehanged trafflc between such points ; each 
charging its own local rate to and from Fueblo. The total freight was 
collected by one, either from the consigner or consignée, and daily set- 
tlements were made between them. Hcld, that such course of business 
was in fact the establishment of a "through route" between the two 
points, within the meaning of section 6 of the Interstate Commerce Act, 
as amended by Act June 29, 1906, c. 3591, § 2, 34 Stat. 586 (U. S. Comp. 
St. Supp. 1909, p. 1153), which requires the flling of sehedules of the 
"separately established rates" applied by a carrier on through trafflc, 
when there Is a through route, but no joint rate, and that such rate es- 
tablished by the Denver Company was within the terms of the act, and 
as a part of the through charge was subject to régulation by the Inter- 
state Commerce Commission under section 15 of the act as amended. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. § 81; Dec. Dig. 
§ 30.*] 

Pétition by the Denver & Rio Grande Railroad Company against the 
Interstate Commerce Commission, in which the United States inter- 
venes. On final hearing. Pétition dismissed. 

For opinion of Interstate Commerce Commission, see Baer Bros. 
Mercantile Co. v. Missouri Pac. Ry. Co., 17 Interst. Com. Com'n R. 
225. 

Joël P. Vaile (E. N. Clark and A. C. Campbell, on the brief), for 
petitioner. 

P. J. Farrell, for Interstate Commerce Commission. 

Blackburn Esterline, Spécial Asst. Atty. Gen. (Winfred T. Denison, 
Asst. Atty. Gen., on the brief), for the United States. 

Before KNAPP, Presiding Judge, and ARCHBALD, HUNT, 
CARLAND, and MACK, Associate Judges. 

KNAPP, Presiding Judge. This suit was brought to set aside an 
order of the Interstate Commerce Commission, dated November 26, 
1909, which in effect required petitioner, the Denver & Rio Grande 
Railroad Company, to reduce its rate on béer in car loads, from 
Pueblo, Colo., to Leadville, Colo., when part of a through transporta- 
tion from St. Louis, Mo., to Leadville, from 45 cents to 30 cents 
per 100 pounds. 

The principal ground upon which the order of the Commission is 
claimed to be invalid, and the only one that needs to be discussed, 
is that the order relates to the transportation of property received, 
handled, transported, and delivered wholly within one state, which is 
said to be not within the jurisdiction of the Commission because of the 
first proviso in section 1 of the act to regulate commerce. It is 
conceded that the transportation in question was Interstate commerce, 
because the traffic was carried by continuous movement from a point 
in one state to a point in another state, and was therefore subject to 
the regulating power of Congress ; but the contention is made that 
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the proviso mentioned covers such transportation as is hère involved, 
and therefore excludes it from the authority of the Commission. The 
facts upon which this contention is based appear to be as follows : 

The Missouri Pacific Railway Company opérâtes a line of railway 
from St. Louis to Pueblo, where it connects with a line of petitioner 
from Pueblo to Leadiville and beyond. The rate affected by the order 
was applied to car-load shipments of béer which originated in St. 
Louis during the years 1907 and 1908, and were transported therefrom 
by raiiroad through Pueblo to Leadville. The shipments in question 
were hauled by the Missouri Pacific to Pueblo, and there delivered 
by that carrier without break of bulk to the Denver & Rio Grande, 
which completed the haul to Leadville. At the time thèse shipments 
moved, there was no joint rate of the two roads applying from St. 
Louis to Leadville, and the through charge was the local rate of the 
Missouri Pacific from St. Louis to Pueblo plus the local rate of peti- 
tioner from Pueblo to destination. In this connection it appears that 
petitioner had no joint rafès with any of its Eastern connections at 
Pueblo, or other Colorado common points, on traffic moving to or from 
points in Colorado on its lines west ai Pueblo and other Colorado com- 
mon points, but was a party to joint tarifïs on traffic moving between 
Eastern points and points west of Colorado — as, for example, Utah and 
transcontinental traffic. 

The traffic in question was shipped by the William J. Lemp Brewing 
Company, of St. Louis, to the Baer Bros. Mercantile Company, of 
Leadville ; the latter being the complainants at whose instance the rate 
in question was investigated and rediuced by the Commission, and the 
transportation appears to hâve been conducted in the following man- 
ner: 

Upon receiving a car load of béer at St. Louis, the Missouri Pacific 
issued to the consignor, the William J. Lemp Brewing Company, a 
receipt for the same, showing on its face that it was to be delivered to 
Baer Bros. Mercantile Company at LeadVille, Colo., routed via the 
Denver & Rio Grande. This receipt described the articles shipped, 
vàth their aggregate weight, and bore a notation to the eflfect that the 
shipment was tendered and received subject to the company's uniform 
bill of lading. The car in which the shipment was loaded] was then 
moved by the Missouri Pacific on a local waybill from St. Louis to 
Pueblo; such waybill showing Baer Bros. Mercantile Company as the 
consignée and Leadville as the destination, and containing a statement 
of the contents and weight of the car, with the freight charges of the 
Missouri Pacific computed on its local rate from St. Louis to Pueblo. 
Upon arrivai at Pueblo the car was placed on the interchange track, 
where the Missouri Pacific and petitioner delivered car-load traffic 
to each other. The agent of the Missouri Pacific at Pueblo thereupon 
delivered to the agent of petitioner what is known as a "transfer 
sheet," which showed the consignor and point of origin, the contents 
'?ind weight of the car, the freight charges of the Missouri Pacific to 
Pueblo, and also the consignée and destination of the shipment. The 
car was then taken from the interchange track by petitioner and 
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moved to Leadville on a local waybill, which likewise named the con- 
signor, and showed the consignée and destination, description of con- 
tents, the rate and charges to Pueblo, and the rate and charges of 
petitioner from Pueblo to Leadville. If the shipment were prepaid to 
destination, as generally seems to hâve been the case, the Missouri 
Pacific paid petitioner the amount of its charges from Pueblo to Lead- 
ville ; if not prepaid, petitioner paid the Missouri Pacific the charges 
of that carrier to Pueblo, and coUected the entire charges from con- 
signée at destination, such payments between the two roads being made 
in daily settlements. In either case the physical movement and hand- 
ling of the car was precisely the same as would be the case under a 
joint rate and through bill of lading. The movement was continuons 
from origin to destination, without the intervention of the consignor 
or consignée, and so far as they were concerned the transportation was 
like that over a single line. In control and management, and in fixing 
their respective local rates upon which thèse shipments moved, the 
Missouri Pacific and petitioner were entirely independtent of each 
other, and there was no agreement or arrangement between them for 
through transportation from points on one line to points on the other, 
except such as is indicated by or may be implied from the manner in 
which such business was handled and their mutual dealings with re- 
spect thereto, as above described. 

[1] Upon thèse facts, as stated above, it is contended with much 
earnestness that petitioner was a purely local carrier within a single 
State of the traffic in question, and therefore as to such trafïic not sub- 
ject to the jurisdiction of the Commission because of the proviso in 
section 1 (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 
190L P- 3154]), which reads as follows: 

"Provided, however, tbat the provisions of this act shall not apply to the 
transportation of passeugers or property, or to the receiving, deliverlng, 
storage, or handllng of property whoUy within one state and not shipped to 
or from a foreign country from or to any state or terrltory as afore- 
said. * • *" 

Briefly stated, the argument of petitioner's counsel is this : That 
section 1 of the act defines the classes of carriers subject to its provi- 
sions ; that it might be plausibly contended that the proviso aimed 
to exclude only their strictly intrastate business, but that this construc- 
tion is inadmissible because of the concluding phrase, "and not shipped 
to or from a foreign country from or to any state or territory as 
aforesaid," that is to say, because intrastate business destined to or 
coming from a foreign country is not excluded; and that therefore 
it follows that, as there may be foreign business handled wholly in one 
state and not excluded, so there may be interstate business handled 
wholly in one state which is excluded. 

But it would also follow that the Congress, in devising a System of 
railway régulation, took care to include the intrastate carriage of 
foreign commerce — comparitively small in amount — and yet purposely 
exempted the intrastate carriage of interstate commerce, which ag- 
gregates a very large volume. Only the plainest language would im- 
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pute to the lawmaking^ body such an inconsistent and irrational in- 
tention. It seems clear to us that the language in question should not 
be so construed, and we reject the contention of petitioner, because, 
in our judgment, it is based upon an erroneous hypothesis. 

Section 1 not only subjects to the act, first, certain carriers, but also, 
second, certain transportation. The proviso relates, not to the carriers, 
but to the transportation, and is therefore to be read in connection with 
the second clause of the section, and not with the first. Summarized, 
the first clause relates to carriers engaged in transportation (a) wholly 
by rail, or (b) partly by rail and partly by vvater under a common 
arrangement, from (c) state to state, or (d) from the United States to 
or through an adjacent foreign country. For example, carriers trans- 
porting traffic by rail from Albany to New York for shipment to 
Europe would not come under this définition, whether or not there were 
a common arrangement for rail and water transportation; but car- 
riers engaged in moving traffic from Albany to New York by rail and 
thence by water to New Orléans, or from Albany to Buffalo by rail 
and thence by water to Toronto, would come within the définition, if 
there were a common arrangement. It was interstate rail transporta- 
tion that was primarily sought to be regulated, not interstate water 
transportation, and not the rail part, within a single state, of rail and 
water interstate transportation, unless the rail carrier and the water 
carrier were under a common control management or arrangement. 

But as to transportation to a fpreign country, unless wholly by wa- 
ter from point of origin to final destination, Congress had a différent 
and definite purpose. Even though in that case there were no common 
arrangement between the rail and water carrier, even though no régula- 
tion of the océan carrier or the entirely independent lake or river 
carrier was intended, nevertheless Congress deemed it important to sub- 
ject to the act, and therefore by the second clause did subject, that part 
of such transportation which was conducted within this country, al- 
though confined to a single state and conducted by a line that had no 
connection of any kind with an océan carrier or with any interstate 
traffic. Then, out of abundant caution, as it seems, and by way of 
disclaimer of any authority pver a carrier that confined its business to 
one state, and was not engaged in such interstate business as would 
bring it within the first clause, the proviso was added. The intended 
effect of this proviso was to exclude from the opération of the act 
such transportation, whether of persons or property, as was carried 
on wholly within one state, other than that going to or coming from 
a foreign coiintry. Having given jurisdiction over certain transporta- 
tion that could be conducted either in more than one or in only one 
slate — that is, the inland transportation of commerce to or from for- 
eign lands — it disclaimed jurisdiction over domestic traffic confined 
strictly and wholly to a single state. This disclaimer naturally con- 
tained the limiting clause, "not shipped to or from a foreign country," 
to avoid any possible conflict with what immediately preceded, and to 
prevent an interprétation which would exclude the Albany-New York 
part of the Albany-New York-Europe transportation in the example 
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above given. The proviso, therefore, must be regarded as a disclaimer, 
and not as an exception. It could not, of course, be an exception to 
the second grant of jurisdiction over certain transportation, and it does 
not in any way refer to the first grant of jurisdiction over certain car- 
riers, either by way of disclaimer or by way of exception. It results 
that rail carriers engaged in such transportation of admittedly inter- 
State commerce as is hère considered were intended to be made subject 
to the act and are included in the classes of carriers to which the act 
applies. 

This construction gives consistent and appropriate meaning to those 
provisions of the first section which define the scope and application 
of the entire enactment. It sustains the act as a comprehensive scheme 
of régulation designed to include ail Interstate transportation wholly 
by railroad, or partly by railroad and partly by water when both are 
used under a common arrangement, and to exempt only that intrastate 
transportation which is not within the power of Congress to regulate. 
As was said by the Suprême Court in Texas & Pacific Railway v. In- 
terstate Com. Com., 162 U. S. 212, 16 Sup. Ct. 672, 40 L. Ed, 940: 

"It would be difficult to use langunge more unnilstakably siguifyiug that 
Congress had in vlew the whole field of commerce (exce])ting commerce 
wholly within a state), as well that betweeii the states and territories as 
that golng to or coming from foreign countries." 

[2] Moreover, it seems plain to us upon the undisputed shovi^ing in 
this case that thèse carriers, as is now their duty under the amended 
act, hâve in fact established through routes from points on one 
road to points on the other, or at least between St. Louis and Lead- 
ville. Their physical connection at Pueblo by means of interchange 
tracks and otherwise, their constant acceptance of car-load traffic from 
each other, their daily settlement of charges on such interchange traffic, 
and their habituai course of dealing with each other in the handling 
and transfer of through shipments, hâve brought about, in our opin- 
ion, those mutual relations which characterize through routes. In- 
deed, it is not perceived that their customary conduct of such business 
leaves anything to be done — and nothing was suggested in answer to 
inquiry on the argument of the case as to what could be done — to cre- 
ate the conditions which constitute through routes. Apparently they 
are doing for and with each other in respect of through traffic prac- 
tically everything that the Commission could require under its présent 
power to establish through routes where Connecting carriers hâve failed 
or neglected to provide such facilities. 

The sixth section of the act recognizes three kinds or classes of 
rates, namely, the rates between différent points on each carrier's 
line, the joint rates of two or more carriers when they hâve established 
through routes and joint rates, and the "separately established rates" 
applied by a carrier on through traffic when there is a through route 
but no joint rate. This rate in question from Pueblo to Leadville 
seems to us clearly of the latter class. It is the rate which petitioner 
provided for through transportation, and it was that rate, provided and 
used for that purpose, of which complaint was made as resulting in an 
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excessive through charge, and which the Commission by its order re- 
ducedl. The circumstance that it was the same in amount as the purely 
local rate of petitioner between the same points does not alter its 
character as a separately established rate applicable to through ship- 
ments. In our opinion both the carrier and the traffic were within the 
terms of the act, and the Commission had full jurisdiction to make the 
order in question. See Interstate Com. Com. v. Chicago, R. I. & Pac. 
Ry., 218 U. S. 88, 30 Sup. Ct. 651, 54 L. Ed. 946, where the Suprême 
Court sustained an order of the Commission which reduced the local 
rates of certain carriers between the Mississippi and Missouri rivers 
when applied to through traffic from Eastern territory. 

We do not say that a carrier located wholly within a state may not 
so conduct its business as to be in fact and in law a purely intrastate 
carrier, nor do we attempt to point out what such a carrier must do 
or not do to escape régulation under the act. It is sufficient to hold 
that the petitioner in this case, upon the undisputed and conceded facts, 
is subject to the provisions of the regulating statute as to the traffic and 
transportation hère in question ; and it follows, since no other ground 
of relief is presented by the record, that the pétition should be dis- 
missed, and it will be so ordered. 



UNITED STATES v. VAN WERT. 

PIstrict Court, N. D. lowa, E. D. March 28, 1912.) 

No. 4,149. 

1. Beibebt (§ 1*) — Statdtoet Offense— "Officeb of the United States"— 

"United States Officer." 

Under Const. art. 2, § 2, providlng for the appolntment of offlcers of the 
United States, an "otHcer of the United States," within Pea. Code, § 117 
(Act March 4, 1909, e. 321, 3ô Stat. 1109 [U. S. Comp. St. Supp. 1911, p. 
1623]), punishlng the acceptance of bribes by any otBcer of the United 
States, is one who is either appointed by the Président by and with the 
advice and cousent of the Senate, or by the Président alone, the courts 
of law, or heads of some executive department of the government, and 
a spécial officer appointed by the Commissioner of Indian Affairs for the 
suppression of the liquor trafflc among the Indians, is not an "ofBcer of 
the United States." 

[Ed. Note.— For other cases, see Bribery, Cent. Dlg. §§ 1-3; Dec. Dlg. 
§ 1.* 

For other définitions, see Words and Phrases, vol. 8, p. 7184.] 

2. Statutes (§ 241*) — Pénal Statutes— Constkuction. 

Pen. Code, | 117 (Act March 4, 1909, c. 321, 35 Stat. 1109 [U. S. 
Comp. St. Supp. 1911, p. 1623]), punlshing any officer of the United 
States accepting a bribe to influence otflcial action, is highly pénal and 
must be construed at least with reasonable strlctness, and unless the act 
«harged to hâve been done by accused is a violation of some act of Con- 
gress or some departmental rule or régulation authorlzed by Congress, 
the violation of which is declared by it to be an offense, no crime has been 
committed. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 322, 323 ; Dec. 
Dig. § 241.*] 

•For otber cases se© same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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3. Indictment and Information (§ 110*) — Statutobt Offense— Requisites. 

It Is not sufHcient to charge an offense in the words of a statute creat- 
Ing the offense, unless they of themselves directly and with the requlslte 
certainty set forth every essential fact necessary to constitute an offense. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 2S9-294; Dec. Dig. § 110.*] 

4. Beibeby (§ 1*) — Indictment— Requisites. 

An indictment for bribery, alleging that aceused had been appointed 
by the Commlssioner of Indian Affairs as a spécial officer for the suppres- 
sion of the liquor traffle among Indians ; that he was called on to assist 
in procuring testimony for the conviction of persons unlawfuUy selliug 
liquor to Indians and to assist in securlng their punishment ; that three 
persons had been convicted of selling liquor to the Indians ; that the 
preslding judge and district attorney had announced that the sentence 
of fine and Imprisonment imposed on them would not be changed unless 
recommendation to that effeet was made by the Bureau of Indian Af- 
fairs; and that aceused accepted a bribe of $75 to influence him in his 
officiai action to recommend to his superlor officer that the sentences 
should be changed — does not charge a violation of Pen. Code, § 117 (Act 
March 4, 1909, c. 321, 35 Stat. 1109 [U. S. Comp. St. Supp. 1911, p. 1623]), 
punlshlng bribery, since no act of Congress or rule of the Department 
of the Interior adopted under the authorlty of Rev. St. §§ 161, 463, 465 (U. 
S. Comp. St. 1901, pp. 80, 262, 264), imposed on such officiai any duty in 
making recommendations as to punlshments, though aceused was em- 
ployed under the acts of Congress making appropriations to enable the 
Commlssioner of Indian Affairs to suppress the liquor traffle among the 
Indians, since one cannot be convicted of accepting a bribe to influ- 
ence his officiai action on a matter not requlred of hlm by invv. 

[Ed. Note. — For other cases, see Bribery, Cent. Dig. §§ 1-3; Dec. Dig. 
§1.*] 

Everett E. Van Wert was indicted for bribery. Demurrer to indict- 
ment sustained. 

H. J. Bone, Sp. Asst. U. S. Atty, 
S. C. Huber, for défendant. 

REED, District Judge. The défendant, Everett E. Van Wert, is 
charged by this indictment with having accepted a bribe in violation 
of section 117 of the Pénal Code. 

Ornitting its formai parts, the indictment charges, in substance, that 
on and prior to May 30, 1910, the défendant was acting for and on 
behalf of the United States in an officiai function under the authority 
of the Department of the Interior, having been theretofore duly ap- 
pointed by the Commlssioner of Indian Affairs, as a spécial officer 
for the suppression of the liquor traffic among Indians, and in the 
performance of his lawful duties as provided by the rules and rég- 
ulations of said department, was called upon and required to assist 
in procuring testimony for the trial and conviction of persons who 
should unlawfuUy sell liquor to Indians, and assist in securing their 
punishment without partiality or favor and without violating or be- 
traying the confidence reposed in him concerning the administration 
of public justice; that in April, 1909, certain persons, naming them, 
were indicted in this court for selling liquor to Indians in violation of 
law; and that each of said persons upon being arraigned pleaded 
guilty to such offense, and was adjudged to pay a fine of $100 and 

•For other cases see same topic & i ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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costs, and be imprisoned for 60 days, and until the fine and costs were 
paid. It is then alleged : 

"That before any of the aforesaid sentences were enforced or executed, 
and whlle the sald court ,was holding in abeyance the exécution of said sen- 
tences in order to gtve said'Convlcted persons an opportunity to ofataiii from 
the office or officers of the Bureau of Indian Affalrs a recommendation for 
lenieucy, and after the judge of sald court and the United States attorney in 
and for said district had both stated and announced that the aforesaid 
sentences of Imprisonment of said persons would not be commuted or cbanged 
unless a reconnuendatlon to that efCect was made by the office or officers of 
the Bureau of Indian Affalrs, one W. N. Birdsall, who was then and there 
and theretofore had been attorney for sald indicted persons, did, on or about 
the 30th day of May, in the year 1910, wlthin the jurlsdiction of said court, 
unlawfully, willfully, corruptly, and feloniously ofCer and give and cause to be 
glven the sum of $75 lawful money of the United States, to the défendant, 
Everett E. Van Wert, who was then and there, as he the said W. N. Birdsall 
then well knew, a person acting for and on behalf of the United States In an 
officiai functlon under and by authorlty of the Department of the Interior 
of the United States as aforesaid, with the lutent then and there of him, the 
said W. N. Birdsall, to unlawfully, willfully, feloniously, and corruptly influence 
the action of the sald Everett E. Van Wert on a matter then and there pending 
before him in hls officiai function and capacity as aforesaid ; that is to say, in re- 
porting and recommendlng and causlng to be recommended to his superior offi- 
cer, to wit, the Commissloner of Indian Affalrs, that said persons who had plead- 
ed guilty to the offenses of unlawfully selling llquor as aforesaid be not placed 
In prison, and that said sentences of imprisonment of said persons who had 
pleaded guilty as aforesaid be commuted to a fine without imprisonment. The 
said Everett E. Van Wert then and there well knowlng the purpose of sald 
gift as aforesaid then and there offéred and given to him by the sald W. N. 
Birdsall, then and there in sald district unlawfully, willfully, feloniously, 
and corruptly did take, accept, and receive said sum of $75 from the sald W. 
N. Birdsall with the intent and for the purpose aforesaid, contrary to the 
statutes in such case made and provided, etc." 

To this indictment the défendant demurred upon the ground that 
it charges no offense. 

The indictment is based upon section 117 of the Pénal Code, which 
reads in this way: 

"Sec. 117. Whoever, belng an officer of the United States, or a person act- 
ing for or on behalf of the United States, in any officiai capacity, under or by 
virtue of the authorlty of any department or office of the government thereof ; 
* * * shall ask, accept, or receive any money, or any contract, promise, 
undertaking, obligation, gratuity, or security for the payment of money, or 
for the dellvery or conveyance of anythlng of value, with intent to hâve his 
décision or action on any question, matter, cause, or proceeding whlch may at 
any tlme be pending, or whlch may by law be brought before him in his offi- 
ciai capacity, or in hls place of trust or profit, Influenced thereby, shall be 
fined not more than three tlmes the amount of money or value of the thlng 
so asked, accepted, or recelved, and Imprisoned not more than three years; 
and shall, moreover, forfeit his office or place and thereafter be forever dis- 
qualified from holding any office of honor, trust, or profit under the govern- 
ment of the United States." 

[1] It is not alleged that défendant is or was an "officer of the 
United States" within the meaning of this section, nor could it well 
be, for such an officer is one who is either appointed by the Président 
by and with the advice and consent of the Senate, or by the Président 
alone, the courts of law, or the head of some executive department of 
the government. U. S. Constitution, art. 2, § 2 ; United States v. 
Germaine, 99 U. S. 508, 25 L- Ed. 482; Martin v. United States,. 
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168 Fed. 198-203, 93 C. C. A. 484; United States v. Schlieiholz (D. 
C.) 133 Fed. 333. 

Was the défendant "acting for or on behalf of the United States 
in any officiai capacity under or by virtue of the authority of any 
department of the government" in recommending to the Commissioner 
of Indian Affairs that the sentence of imprisonment of the convicted 
persons be commuted, and that they be not imprisoned? 

[2] The offense denounced by the section above quoted is highly 
pénal and must be construed with reasonable strictness at least ; and 
unless the act charged to hâve been done by the défendant is a viola- 
tion of some act of Congress, which déclares such act to be an offense, 
or of some departmental rule or régulation authorized by Congress, 
the violation of which is declared by Congress to be an offense, no 
crime has been committed. United States v. F,aton, 144 U. S. 677- 
688, 12 Sup. Ct. 764, 36 L. Ed. 591 ; Williamson v. United States, 
207 U. S. 425-461, 28 Sup. Ct. 163, 52 L- Ed. 278; United States 
V. Grimaud, 220 U. S. 506-520, 31 Sup. Ct. 480, 55 L. Ed. 563. 

[3] Nor is it sufïicient to charge the offense in the words of the 
statute, U'iless those words of themselves directly and with the req- 
uisite certainty set forth every essential fact necessary to constitute 
the offense denounced by the statute. United States v. Carll, 105 U. 
S. 611, 26 L. Ed. 1135; United States v. Cruikshank, 92 U. S. 542, 
23 L. Ed. 588; United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 
31 L. Ed. 516. 

[4] The indictment allèges that the défendant had been duly ap- 
pointed by the Commissioner of Indian Affairs, as a "spécial oflfîcer" 
for the suppression of the liquor traffic among Indians, and in the 
performance of his duties, "as provided by the rules and régulations 
of said department," was called upon and required to assist in pro- 
curing testimony for the trial and conviction of persons who should 
unlawfully sel! liquors to Indians, and to assist in securing their pun- 
ishment, etc. The extent of the authority and duty of the défendant, 
so far as it is alleged by this indictment, was to assist in procuring 
testimony for the trial and conviction of persons who should unlaw- 
fully sell liquors to Indians, and assist in securing their punishment 
without partiality, etc. It is not alleged that the défendant procured 
or assisted in procuring testimony for the trial and conviction of the 
persons alleged to hâve been convicted, or that he accepted a bribe 
in any form whatever to influence his action, officiai or otherwise, in 
procuring such testimony, or in securing their punishment. The 
averment is that certain persons had been convicted of selling liquor 
to Indians, and that a fine and sentence of imprisonment had been 
imposed upon them, the exécution of which sentence was being with- 
held to afford the convicted persons an opportunity to apply for ex- 
ecutive clemency. Nothing further therefore was to be done, except 
to détermine whether or not the convicted persons were entitled to 
executive clemency. What duty, officiai or otherwise, rested upon 
the défendant with référence to extending clemency to thèse or any 
other convicted person, or in making any recommendations in regard 
thereto one way or another, is not alleged. Certainly no act of Con- 
195 ï\— 62 
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gress imposes any such duty, and no rule, régulation, or practice of 
the Department of the Interior, the Bureau of Indian Affairs, or of 
the Président, has been referred to, or is alleged to hâve been estab- 
lished, which imposes upon any of such officers or employés any such 
duty, or that require of any of them any recommendation in regard 
thereto. 

The Revised Statutes of the United States authorize the heads of 
each of the departments to adopt suitable rules and régulations for 
the conduct of the business of their respective departments (section 
161 [U. S. Comp. St. 1901, p. 80]); and the Commissioner of Indian 
Affairs shall, under direction of the Secretary of the Interior, agree- 
ably to such régulations as the Président may prescribe, hâve the man- 
agement of Indian affairs and of ail matters arising out of Indian re- 
lations (section 463 [page 262]); and the Président may prescribe 
such régulations as he may think fit for carrying into effect the varions 
provisions of any act relating to Indian affairs (section 465 [page 
264]). Thèse sections authorize the adoption and promulgation of 
suitable rules and régulations for the carrying into effect of the vari- 
ous provisions of the acts of Congress relating to Indian affairs ; but 
none of them provides that a violation of any such rules or régulations 
when adopted shall be an offense, and in the absence of such a provi- 
sion, a violation of the rules or régulations is not a crime. 

It is urged by counsel for the government that the court will take 
judicial notice of the rules and régulations of the executive depart- 
ments, and that the averments in the indictment that the défendant, 
"in the performance of his lawf ul duties as provided by the rules and 
régulations of the Department of the Interior, was called upon and re- 
quired to assist in procuring testimony for the trial and conviction of 
persons who should sell liquor to Indians, etc.," is a sufficient aver- 
ment that such a rule or régulation had been established requiring 
such duty. It may be conceded that the courts will take judicial no- 
tice of the rules and régulations of the executive departments when 
any hâve been established; and admitting, without deciding, that the 
above-mentioned averment is an averment that rules and régulations 
hâve been established, the difficulty with the contention of counsel is 
that it is not alleged that the rules and régulations, if any there are, 
impose any duty whatever upon the défendant with référence to ex- 
tending executive demency to thèse convicted persons. The aver- 
ment of the indictment is that the alleged bribe was accepted by the 
défendant to influence his action upon a matter then pending before 
him in his officiai capacity and f unction as af oresaid ; that is to say, 
"in reporting and recommending, and causing to be recommended to 
his superior officer, to wit, the Commissioner of Indian Affairs, that 
such convicted persons be not placed in prison, and such sentence be 
commuted to fines only." Surely no act of Congress imposes upon 
the Department of the Interior or any officer or employé thereof the 
duty that he shall recommend that any punishment imposed upon per- 
sons convicted of any offense against the laws relating to Indians shall 
not be enforced, and it is safe to say that no rule, régulation, or prac- 
tice of said department or bureau required of the défendant or any 
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officer or other employé of the department that he or they make any 
such recommendation as alleged. This allèges only zvhat the défend- 
ant did because of the alleged bribe, and not the officiai or other duty 
of the défendant, which the alleged bribe was intended to influence. 
But if the allégation could be read, or treated as it may be supposed 
it was intended to be made, viz., that the défendant was required to 
investigate and détermine whether or not the convicted persons were 
entitled to executive clemency, and make report thereof to his superior 
officer, it is sufficient to say that there is no act of Congress or rule 
or régulation of the department alleged to exist which required of him 
any such duty ; and one cannot rightly be convicted, under section 
117 of the Pénal Code, of accepting a bribe to influence his officiai 
action upon a matter not required of him by law. 

The Act of Mardi 3, 1909, c. 263, 35 Stat. 781, 782, making appro- 
priations for the current and contingent expenses of the Interior De- 
partment and for other purposes, for the fiscal year ending June 30, 
1910, appropriâtes $50,000 "to enable the Commissioner of Indian 
Aiïairs, under the direction of the Secretary of the Interior, to sup- 
press the traffic in intoxicating liquors among Indians." A like pro- 
vision, except as to amount, is contained in the Indian appropriation 
act for the fiscal year ending the year previous. It is quite probable 
that défendant was employed in the Bureau of Indian Afïairs, and 
detailed to procure, or assist in procuring, évidence of unlawful sales 
of liquors to Indians, and the conviction of such ofïenders, or other 
violators of the law relating to the Indians. But such service would 
hardly to be an "officiai" duty within the meaning of the section of the 
Pénal Code above quoted. However this may be, if the défendant vio- 
lated any duty imposed upon him by virtue of his employment in the 
Bureau of Indian Affairs, which violation is a crime under any law 
of the United States, an indictment therefor must distinctly charge 
the offense committed and the facts constituting the same with the 
required certainty. It cannot be done by indirection, or by way of 
inference. 

The indictment allèges that it had been announced by the judge and 
United States attorney that the sentences imposed upon the convicted 
persons would not be remitted or changed unless a recommendation 
to that effect was made by the Bureau of Indian Affairs. That may 
hâve been the opinion of those officers; but that imposed no duty 
upon the Indian Bureau or the défendant to make any recommenda- 
tion in regard thereto, nor upon the Président to consider it if made. 
Such announcements, if made, were therefore wholly immaterial. 

Counsel for the government cite and rely upon Caha v. United 
States, 152 U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415, United States 
V. Kessel (D. C.) 62 Fed. 57, and Sharp v. United States, 138 Fed. 
878, 71 C. C. A. 258, in support of the indictment. It is sufficient to 
say that nothing is decided in any of thèse cases that would authorize 
the sustaining of this indictment. 

The demurrer to the indictment must therefore be sustained. 
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UNITED STATES v. BRENTS. 

(District Court, N. D. lowa, E. D. March 28, 1912.) 

No. 4,150. 

Thomas E. Brents was indlcted for brlbery. Demurrer to indictment sua- 
tained. 

H. J. Bone, Sp. Asst. U. S. Atty. 
S. C. Huber, for défendant. 

REED, District Judge. This indictment, and the demurrer thereto, are 
identical except as to the amouut of the alleged bribe, with the indictment 
and demurrer thereto in the case of United States v. Van Wert, 195 Fed. 974, 
No. 4,149, just deeided. The demurrer to this indictment will therefore, as 
in that eaf?e, be sustained. 

It is ordered accordingly. 



UNITED STATES v. BIRDSALU 

Plstrlct Court, N. D. lowa, E. D. March 28, 1912.) ^ 

Nos. 4,147, 4,148. 

Bribebt (I 1*) — Offenses. 

One paying money to a person actlng for the United States In an oflB- 
cial functlon to Influence his officiai action In a matter over which he 
Is not charged with any oflacial or other duty is not guilty of brlbery, 
punishable by Pen. Code, § 39 (Act March 4, 1909, c. 321, 35 Stat. 1098 
[U. S. Comp. St. Supp. 1911, p. 1600]). 

[Ed. Note.— For other cases, see Brlbery, Cent. Dlg. §§ 1-3; Dec. Dig. 
§1.*] 

Indictment against W. N. Birdsall for bribery. Demurrer to each 
indictment sustained. 

H. J. Bone, Sp. Asst. U. S. Atty. 

Mullan & Pickett, H. B. Boies, and Hurd, Lenehan &-Kiesel, for 
défendant. 

REED, District Judge. Thèse indictments, respectively, charge the 
défendant Birdsall with having paid Van Wert and Brents, the de- 
fendants in the two indictments just deeided, the amounts alleged to 
hâve been accepted by them, respectively, in those indictments, with 
intent to bave their officiai actions as alleged therein influenced there- 
by. The amounts alleged in thèse indictments to bave been paid by 
Birdsall to Van Wert and Brents are alleged to hâve been paid in 
violation of section 39 of the Pénal Gode, with intent to influence the 
officiai action or duty, respectively, of Van Wert and Brents in mat- 
ters pending before them in their officiai capacity, which said action 
or duty so intended to be influenced is alleged in thèse indictments 
to be exactly the same as that alleged in the indictments against Van 
Wert and Brents. As it is held in the respective indictments against 
Van Wert and Brents that they were not charged with any officiai 
or other duty to investigate and détermine whether or not the con- 

•For i9ther cases see same topic & S numbeb lu Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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victed persons were entitled to executive clemency and report thereof 
to the Bureau of Indian Affairs, it follows that the défendant Birdsall 
committed no criminal offense in paying the sums alleged in thèse 
indictments to hâve been paid by him to Van Wert and Brents with 
intent to influence their said actions. Whatever may be said of the 
conduct of the respective défendants in thèse several indictments, as 
alleged therein, such conduct was not a crime against the United 
States, and cannot be punished as such. 

The demurrer to each of the indictments against Birdsall must 
therefore be sustained, and it is so ordered. 



In re JAMES, U. S. Com'r. 

(District Court, D. Montana. April 13, 1912.) 

No. 207. 

T&ïiTED States Commissioners (§ .S*) — Oompessation— St.\tutes— "Made." 

Act Mareii 4, 1904, c. .'594, .'^3 Stat. 59 (U. S. Comp. St. Supp. 1911, p. 
595), provlding that proofs, afïidavits, and oaths required niider the pub- 
lic land laws may be made betore any United States Coinnilssioner, and 
that the fées for entries and for final proofs when made before him shall 
be for each aflidavit 25 cents, for each déposition of claimant or wit- 
nesses . when not prepared by the otlicer 25 cents, and for each déposi- 
tion prepared by the officer ifl, and making it a misdemeanor to demand 
or receive a greater sum, fixes the fées of XJnited States Commissioners 
for administering the oath and attacliing the .l'urat to aflSdavits required 
under the land laws, but it is not part of their duty to draft aflidavits, 
in whole or in part, and a Uuited States Commissioner who drafts an 
affldavlt or any part thereof, or who complètes the application part of 
a combined application and affidavit under the land laws, may charge 
compensation therefor as services lieyond bis officiai duty; an affidavit 
being "made" l>efore an officer when subscribed and sworn to before 
him by whomsoever drafted. 

[Kd. Note. — For other cases, see United States Commissioners, Cent. 
Dig. §§ 5-15 ; Dec. Dig. § 3.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4269-4270.] 

Proceedings for the revocation of the appointment of John W. 
James, United States Commissioner. Citation to show cause dis- 
missed. 

John W. James, in pro. per. 

S. C. Ford, Asst. U. S. Atty., amicus curise. 

BOURQUIN, District Judge. Complaint was made herein by a 
spécial agent of the General Land Office of the United States that 
respondent had in three instances charged excessive and so illégal fées 
for officiai services rendered to applicants for public lands. Thereon 
a citation issued from the court, directing respondent to show cause 
why he should not be removed from his office. Respondent answered, 
and thereafter the proceeding was submitted for décision upon an 
agreed statement of facts. It was therein agreed that the complaint 
in référence to one instance aforesaid should be dismissed as un- 

•Por other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeiioa 
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founded. In référence to the others thereof, it appears that in one 
o£ them respondent prepared a homestead application for one Eccles- 
ton, and also a necessary affidavit that said application was verified 
by Eccleston before the nearest officer. In such préparation respond- 
ent fiiled the blanks in the skeleton form of said application, and 
drafted the said affidavit. Thereupon both thereof were executed be- 
fore respondent by said Eccleston. For this service respondent 
charged for the préparation of said instruments $1 each, and for 
the oaths and jurats thereto 25 cents each. It was then agreed be- 
tween them that respondent would write a letter of transmittal, se- 
cure and pay for a post office order for the fées payable upon said 
application to the land office, and transmit the whole to the proper 
land office, for which services it was likewise agreed Eccleston would 
pay respondent $2.50. The sums aforesaid were accordingly paid. 
In the other of said instances it appears that respondent prepared a 
désert application for one Pomeroy, a necessary affidavit that said 
application was verified by Pomeroy and his two witnesses before 
the nearest officer, and two maps of the applicant's proposed plan of 
irrigation. In such préparation respondent fiiled the blanks in the 
form of said application, and drafted the said affidavit and said maps. 
Thereupon the application and affidavit were executed before respond- 
ent by Pomeroy, and the application was also likewise verified in a 
single affidavit, which is a part thereof, by two witnesses for Pom- 
eroy. For thèse services respondent charged for the préparation of 
said application $1 for each affidavit therein (there being three) ; 
for the oaths and jurats thereto, 25 cents each ; for drafting the 
"nearest officer" affidavit $1 ; and for the oath and jurât thereto 25 
cents; or a total of $5. Respondent wrote a letter of transmittal, 
secured and paid for a post office order for the money payable upon 
said application to the Eand Office, and transmitted the whole to the 
proper land office, for which services respondent charged Pomeroy 
$2. Thèse charges also covered services in making the maps afore- 
said. The sums aforesaid were accordingly paid by Pomeroy, with 
knowledge of the items of charge, and consenting thereto. It was 
stipulated herein that respondent collected ail said sums in good faith, 
believing he was entitled thereto. 

The act of March 4, 1904 (33 Stat. 59), provides that "ail proofs, 
affidavits, and oaths" required under the public land laws may "be 
made before any United States Commissioner" ; that "the fées for 
entries and for final proofs, when made before" such officer, shall be 
"for each affidavit, twenty-five cents. For each déposition of claim- 
ant or witness, when not prepared by the officer, twenty-five cents. 
For each déposition of claimant or witness, prepared by the officer, 
one dollar." And to demand or receive a greater sum for such serv- 
ice is by said act made a misdemeanor punishable by fine. 

The contention on behalf of the complainant is that the homestead 
application aforesaid is an affidavit for which the respondent could 
charge but 25 cents for filling the blanks therein, administering the 
oath thereto, and attaching his jurât ; that the désert application afore- 
said is three affidavits, one for applicant and one for each of his two 
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witnesses, for which respondent could legally charge but 25 cents 
each for filling the blanks therein, administering the oath thereto, and 
attaching his jurât. The contention on behalf of the respondent is 
that the homestead appHcation is a déposition, and that the désert 
application is composed of three dépositions, one of the appHcant 
and one each of his two witnesses, for which he could legally charge 
$1 each for filling the blanks therein, and also 25 cents each for 
"swearing" the makers thereto. 

The court agrées with neither of thèse contentions. The said ap- 
plications embody affidavits, but they are applications and afiSdavits 
combined. Wherein the statute says affidavits may be "made be- 
fore" the Conimissioner, it means that they may be executed before 
him — i. e., subscribed and sworn to by the afïiant before him — and 
means no more. The officiai duty of the Commissioner is to admin- 
ister the oath and attach his jurât to the affidavit, and no more. For 
this service the statutory fee is 25 cents. The affidavit is "made be- 
fore" the officer when subscribed and sworn to before him, by whoni- 
ever drafted, and it is "made before" the officer when so subscribed 
and sworn to before him, though theretofore drafted by the officer. 
It is no part of the officer's duty to draft affidavits in whole or in 
part, as by completing the skeleton form thereof with matter of sub- 
stance. Such drafting of the affidavit may be done by anybody, and 
needs be done before nobody, and such drafting is no part of the 
ceremony wherein the affidavit is "made before" the Commissioner. 
If the officer actually drafts the affidavit or any portion thereof, it 
is a service rendered beyond his officiai duty; and this statute does 
not forbid making a charge therefor and any charge upon which the 
parties agrée, or, in the absence of agreement, that the service is 
reasonably worth. For completing the application part of such com- 
bined applications and affidavits, the Commissioner may likewise le- 
gally charge and receive compensation, as for services beyond his of- 
ficiai duty and in the capacity of employé. 

United States Commissioners are located throughout the states 
where settlers are entering public lands, and for their convenience. 
They usually are supplied with information, in référence to vacant 
lands, impart it to and otherwise advise settlers, keep a supply of 
such printed and prescribed blank applications, affidavits, or forms 
as the Land Department insists upon, prépare them for applicants, 
draft necessary affidavits for which there are no prescribed and 
printed forms and some of which may extend to many pages and 
require much skill and ability, secure needed copies of records, trans- 
mit the settler's application and money to the proper land office, and 
well serve the settlers in many ways, often saving them much time, 
labor, and money. In many places there is no one conveniently at 
hand to render such services but the Commissioner. Thèse services 
are rendered as an employé, and not as an officer, and it is not the 
intent of the statute that they may not be charged and compensated 
for. With them the statute has naught to do. Let it be noted, how- 
ever, that the charges for services in the line of officiai duty and 
the charges for services in the line of an employé should not be con- 
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fused, but be made separate and distinct to the settler's understand- 
ing and knowledge that the latter may not serve as a cloak for ex- 
cess in the former and mask a violation of the statute involved. 

It follows that the charges are not sustained, and the citation herein 
is dismissed. 



BRITISH & SOUTH AMEKICAN STEAM NAVIGATION CO. v. 
DELAWARE, D, & W. K. CO. 

(District Court, S. D. New York. Aprll 29, 1912.) 

1. CosTs (§ 154*) — Takino of Dépositions— Evidence Used in More Than 

One Case. 

Where a déposition is originally taken under a stipulation tliat it shall 
be used in more than one case, a separate fee therefore may he taxed in 
eacli ; but where it is originally taken in one case only, and subsequently 
by stipulation is used in aiiother case, separate fées cannot be taxed. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 596-604; Dec. 
Dig. i 154.*] 

2. Admibalty (§ 124*) — Costs— Docket Fee— Cross-Libels. 

Two docket fées are taxable in an aduiiralty case, where there is a 
libel and cross-libel, although there is but one trial. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. §§ 836-857; 
Dec. Dig. § 124.*] 

In Admiralty. Suit by the British & South American Steam Nav- 
igation Company against the Delaware, Lackawanna & Western Rail- 
road Company. On objection to taxation of costs. Taxation afïirmed. 

Convers & KirHn, of New York City, N. Y., for libellant. 
John L. Seager, of New York City, N. Y., for respondent. 

HAND, District Judge. In Jerman v. Stuart (C. C.) 12 Fed. 271, 
Judge Hammond allowed costs to be taxed on dépositions which were 
read under a stipulation that they might be used in a case in the féd- 
éral court. They were on file in the clerk's office in the state court of 
Tennessee, and had been taken in a former suit in that court. In 
Wooster v. Handy (C. C.) 23 Fed. 49-57, Justice Blatchford held 
that costs could not be taxed for dépositions in cases in which the 
dépositions were read under a stipulation which admitted them in 
évidence in the case in question; they having been taken in the first 
case. The same judge, at page 60 of the same case, however, deter- 
mined that when the déposition was originally entitled in each of a 
number of cases at once, and the parties had originally stipulated 
that it should be used in ail, the fee was allowable, although it was 
written out, and the witnesses were sworn, but once. 

In a case where the dépositions were ail entitled in two suits, and 
by stipulation were originally to be used in either, two fées were like- 
wise allowed. Archer v. Hartford Fire Insurance Company (C. C.) 
31 Fed. 660. Judge Lowell ruled the same way in Waterman Com- 
pany v. lyockwood (C. C.) 128 Fed. 174. In American Diamond Rock 
Boring Company v. Sheldon (C. C.) 28 Fed. 217, Judge Wheeler ruled 
that where dépositions were originally taken and entitled in one case 

•For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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only, and afterwards by stipulation used in another, only one fee was 
taxable, although, had they been entitled originally in each case and 
had been written out only once, it would hâve been otherwise. He 
followed the ruling of Judge Wallace in Simon v. Neumann (C. C.) 
20 Fed. 196, which is cited in Wooster v. Handy. 

Judge McKinnon and Judge Acheson held that where the déposi- 
tions were taken in suits in other districts, and were afterwards read 
into the évidence in another suit on stipulation, a fee was not allow- 
able. Cary v. Lovell Mfg. Co. (C. C.) 39 Fed. 163. In this they fol- 
lowed Wooster v. Handy, as well as Winegar v. Cahn (C. C.) 29 Fed. 
676. In the last-mentioned case Judge Severens disallowed such fées 
where the dépositions taken in a former case were stipulated into the 
case at bar. He overruled Jerman v. Stuart to the contrary. 

[1] From thèse cases the rule appears to be that where a déposi- 
tion is originally taken and entitled in more than one case, with a stip- 
ulation that it shall be used in ail cases, then a separate fee may be 
taxed, but where it is originally taken in one case only, and subse- 
quently by stipulation is used in another case, separate fées cannot 
be taxed. Hère the motion for retaxation was made in the case in 
which the déposition was originally taken, and it is clear, therefore, 
from any point of view, that the taxation was correct. But it is said 
that the fées were not taxable in the cross-libel. The libelant says 
at the time when they were taken the cross-libel had not yet been filed 
in the Southern district ; but it was orally agreed between the parties 
that the dépositions might be used in both suits. I think that this 
would bring it within the rule that, where originally the dépositions 
are taken under a stipulation that they shall be used in two suits, fées 
are taxable in both. It is true that they were not hère entitled in the 
cross-libel; but there was no cross-libel at the time. Besides, it was 
a formality. The reason, so far as there appears to be any reason, 
for the rule, is that it avoids useless labor at the time of first taking 
the dépositions, and that the inducement to avoid that labor might be 
taken away if the proctor was deprived of bis fee. I cannot think 
that the mère formality of the title should control. On the other 
hand, if thèse dépositions were taken without any original stipulation, 
and afterwards used without objection in the cross-libel I should hold 
differently. Therefore, if the proctors for the respondent deny that 
there was such an oral stipulation, if not too late, they may move for 
a retaxation in the cross-libel; and I cannot- see any answer to such 
retaxation, since then it will appear simply that they were read in évi- 
dence on the cross-libel without objection, and that would not be 
enough. 

[2] The next question is of the double docket fee. The Médusa 
(D. C.) 47 Fed. 821, seems to be a square authority for the respond- 
ent's position that, where there is but one trial, there should be but 
one docket fee. The Rabboni, 84 Fed. 681, 28 C. C. A. 517, differs 
only in this respect: That the question was of appeal and cross-ap- 
peal. This does not necessarily control as between libel and counter 
libel. I cannot see the pertinency of The State of Missouri, 76 Fed. 
.376, 22 C. C. A. 239. ^ In U. S. v. Venable Construction Co. (C. C.) 
158 Fed. 833, Judge Newman taxed two docket fées on separate ver- 
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dicts, wherç two cases by the same plaintiff against the same défend- 
ant were consolidated for convenience in the trial, thereby following,. 
as he thought, Judge Hill in Switzer v. Home Insurance Co. (C. C.) 
46 Fed. 50. In the latter case several suits were brought by the same 
plaintiff against différent insurance companies on the same fire loss. 
They were submitted to référées, who gave différent awards against 
différent companies. The cases cited of Goepel v. The Prince Line, 
decided by Judge Holt (no written opinion), were cases where there 
were separate respondents in each case, although three of the re- 
spondents were represented by the same proctors and they were ail 
tried together. 

Prima facie, perhaps, there should be two docket fées where there 
are two suits tried. If tried at the same time, it will often happen 
that the same considérations apply to each case; but that dépends 
upon circumstances, and a single trial does not alone prove that there 
are not separate claims, involving différent préparation and to some 
extent différent proof. The only cases where a separate docket fee 
is not proper are such cases as collisions, where the défense and the 
cross-libel dépend generally upon exactly the same facts. There is 
good reason in such cases for only one docket fee, and it is significant 
that The Médusa, supra, was such a case. I do not quite see why in 
such cases there should ever be two fées. The issues are precisely the 
same in such cases as though the matter had been set up in défense, 
and the only added fact is that the cross-libelant's boat has been in- 
jured. However, the rule in this district has been long différent, and 
several of the judges approve of it. Certainly it is true that in mat- 
ters like costs the first requisite of a rule is certainty, because any 
chance of litigation over such small sums is worse than an occasional 
failure of exact justice. I scarcely like to say that in collision cases 
only one fee shall be allowed, because I shall be making an exception 
to an accepted rule which in most cases probably works well ; a cross- 
claim generally involving an independent détermination, even when 
tried with the chief claim. Besides, the fee bill is not oppressive at 
best, and the proctor's returns are modest enough. 

It hardly seems to me that enough is shown to upset the established 
rule, and I will affirm the taxation. 



In re BAHL'S ICE CREAM & BAKING CO. 
(District Court, E. D. Pennsylvanla. April 19, 1912.) 

No. 4,247. 

FiXTUKEs (§ 27*) — Landloed and Tenant— Construction of Lease. 

A covenant in a lease, tliat "ail Improvenients or additions made by 
tlie lessee sliall not be detaebed from the property, but sball remain for 
the beneflt of tbe lessor," held to cover machinery of an ice eream plant 
operated. by power, and to be binding on the parties, regardless of the 
gênerai law of flxtures. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dig. §§ 5, 22, 25, 44, 45, 
54 ; Dec. Dig. § 27.*] 

»For otber cases see same topic & S n0mbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of Bahl's Ice Cream & Baking Company, bankrupt. 
On report of spécial référée. Affirmée!. 

H. Edgar Barnes, for landlord. 
J. B. Colahan, 3d, for receiver. 

J. B. McPHERSON, District Judge. No question of tradè iixtures 
is involved in this dispute. By the covenants in the lease, the lessor 
and the lessee themselves determined who was to own the property 
now in controversy. Of spécial importance is the covenant that: 

"AU Improvements or additions made by tlie lessee sliall not be detaclied 
from tlie property, but shall remain for the beceflt of tbe lessor." 

The machinery to which the receiver's claim was finally restricted, 
namely, twin mixers, four freezers, washer and sterilizer, eleven mo- 
tors, shafting and belting, brine pump, and german silver connections 
of mixers, is ail embraced by this covenant, and therefore did not pass 
to the receiver, or to his successor, the bankrupt's trustée. The déci- 
sion in Montello Brick Co. v. Trexler, 167 Fed. 482, 93 C. C. A. 118, 
is not in point. The pending controversy is ruled by Isman v. Hans- 
com, 217 Pa. 137, 66 Atl. 329. 

The report of the référée is affirmed, and it is now adjudged that 
the machinery hereinbefore specified does not belong to the receiver, 
or to the trustée, but to the landlord, or to his successor or successors 
in title. 



NBASB V. COAL & COKE RY. CO. et al. 
(District Court, N. D. West Virginia. April 23, 1912.) 

1. Vendor and Purchaseb (§ 239*) — Bona Fide Puechasers— Constbuctive 

Notice— Kecokdikg of Instruments. 

Wliere a contract creating rlgtits in certain real estate was properly 
acliuowledged and duly recorded in the countles in which the real estate 
was located, subséquent purchasers under the law of West Virginia took 
with notice of the entlre contract. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
583-600 ; Dec. Dig. § 239.*] 

2. CoNTEACTs (§ 147*) — CoNSTEUCTioN— Intention or Parties. 

The court in construing a contract must give effect to the Intention 
of the parties as ascertained from a considération of the entire contract, 
together with the circumstances uiuler which it was made, the subject- 
matter, and the relation of the parties. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 730. 743; 
Dec. Dig. § 147.*] 

3. Evidence (| 461*) — Parol Evidence — AmiissiniLiTr. 

Where a contract is anibiguous, i>arol évidence of the circumstances 
under which it was made, the subject-matter, and the relation of the 
parties Is admissible to aid the court in ascertaining the intent of the 
parties. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2129-2133; 
Dec. Dig. § 461.*] 

•For other cases see same topic & 9 mumcer in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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4. MlHES AND MlNERALS (§ 55*) — CONTBACTS CONSTRUCTION— RlQHTS AC- 

QUIHED. 

ïhe majorlty stockholders of a railroad corporation desirlng to secure 
for it funds to extend Its line coutracted with complainant for the or- 
ganization of a corporation for tlie purchase of coal lands, subject to 
prescribed rights of tlie parties. Options on coal lands were secured, 
and complainant niade payments therefor. A compromise agreement be- 
tween thé parties provided that the coal riglits should be held in trust 
for the parties; that the majorlty stockholders should organize a cor- 
poration to which the trustée shoiild convey the rights on the corpo- 
ration bindlng itself to pay the unpaid prlce and to pay to complainant 
royalties on coal mlned. The contract required the majorlty stockholders 
to make immédiate and diligent efforts to finance the corporation and 
cause the construction of a railroad to the coal flelds, and, in case they 
failed to do so on or before a designated future date, complainant should 
hâve, in lieu of royalties, an undivided interest in the coal property, 
and the majorlty stockholders, the remaincer. Held, that the contract 
required the majorlty stockholders to provide means to build the rail- 
road and pay for the coal before the designated date, and that mining 
opérations should commence withln a reasonable tlme, and, in the event 
that that was not done, complainant acquired the speclfled undivided in- 
terest in the coal property. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 153- 
165; Dec. Dig. § 55.*] 

5. Vendor and Puechaser (§ 239*) — Bona Fide Pukchasee— Rights Ac- 

quired. 

A purchaser with notice of anothcr's rights cannot secure any greater 
interest as against such other than that vested in bis vendor, and, where 
the vendor's right is incumbered wlth flxed obligations to be performed 
in the future, the purchaser takes subject thereto. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
583-600 ; Dec. Dig. § 239.*] 

6. Equity (§ 71*) — Lâches. 

Where vested interests in real estate are secured by executory con- 
tracts, duly acknowledged and recorded, the défense of lâches in as- 
serting and maturing such interest into perfect légal title is not ap- 
plicable, but such interests may be lost by adverse possession under 
hostile title for the statutory period. 

[I5d. Note.— For other cases, see Equity, Cent. Dig. §§ 204-211; Dec. 
Dig. § 71.*] 

7. Equity (§ 84*)— Lâches. 

Défendant vk'ho holds in privity of title with plaintiff may not plead 
lâches of the latter in asserting and taking possession of his Interest, 
which défendant claims to hâve acquired, but in such case défendant will 
be held to be a trustée for plaintiff. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 84.*] 

8. Mines and Minerals (§ 48*) — Minerals in Gkound — Nature of Property. 

Coal in place in the ground is real estate In West Virginia, and a 
contract which glves to one an undivided interest in coal property, in 
the eveut of a failure of the adverse party to begln mining opérations 
within a reasonable time, créâtes an interest in real estate. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 134 ; 
Dec. Dig. § 48.*] 

9. Mines akd Minerals (§ 54*) — Conthacts — Rigiits Acquiekd. 

Where a contract, duly acknowledged and recorded, gave to plaintiff, 
a party thereto, royalties on coal mined on described lands, or au un- 
divided interest in the lands in the event of the failure to begln mining 
opérations within a speciiied time, and the corporation organized to 
perform the obligations of the contract, acquired the lands and con- 

•For other cases see same topio & § numeisk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



NEASE V. COAL & COKE RY. CO. 989 

veyed to a tliird person who ignored the rights of the party, the pur- 
chaser niust Ije deemed to hâve elected to assume the ohligations of the 
corporation to earry ont the contraet to mine coal witUin a reasonable 
time and pay a royalty thereon, or to concède to plalntitï an midlvided 
interest to the coal as real estate, and plaintiff's rights could not be 
defeated by lâches. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 149- 
152 ; Dec. Dig. § 54.*] 

10. MiJfES AND MiNERALS (§ 54*) — CONTRACTS — ElGHTS AcQriRED— ESTOPPEL. 

The riglit of a party to a contraet stlpnlating that he should hâve 
royalties on coal mined in described land or an vindivlded interest in 
the land in the event of a failure to mine coal within a reasonable time 
may not be destroyed by his instituting and dismissing a suit on the 
contraet, w'here no défense w-as made nor right adjudicated. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 149- 
152 ; Dec. Dig. § 54.*] 

11. Mines and Minerals (§ 54*) — Contbacts — Rights Acquieed — Estoppel. 

A contraet between parties who had acqnired options on coal lands pro- 
yided that the coal rights should be held by a trustée for the parties, 
each of whom should contribute equally the necessary funds to pay for 
the rights, that the trustée should convey the rights to the corporation 
on it agreeing to pay the untiaid priée, and to refnnd the nioney paid by 
the parties in securing the rights. The options were conveyed to a cor- 
Iioration organlzed to perforni the contraet, and it made a refund to 
one of the parties who executed a receipt therefor with the understand- 
ing that it was in accord wlth the conditions of the contraet. Held, 
that the party was not estopped by the receipt from insisting on his 
rights under the contraet. 

[Ed. Note. — B"or other cases, see Mines and Minerals, Cent. Dig. §§ 149- 
152 ; Dec. Dig. § 54.*] 

12. Mines and Minerals (§ 54*) — Contracts— Performance. 

Where a contraet provided that a party thereto should reçoive royalties 
on coal mined in described land or an undivided interest in the land. 
In the event of a failure to mine coal within a reasonable time, and 
nine years elapsed without the commencement of mining opération, the 
party was entitled to insist on his undivided interest in the land ac- 
qnired, but he must be charged with the payment of his part of the 
prlce of the land. 

[Ed. Note. — For other cases, spe Mines and Minerals, Cent. Dig. §§ 149- 
152 ; Dec. Dig. § 54.*] 

In Equity. Suit by David A. Nease against the Coal & Coke Rail- 
way Company and others. Decree for complainant. 

On the 25th day of November, 1890, Henry C. .Tackson, Albert B. White, and 
V. B. Archer were the owners of a majorlty of the stoclv of the Little Kana- 
wha Rallroad Company. It was desired by them to obtain a loan whereby 
this road could be extended, and its outstanding obligations could be liquidat- 
ed. As a basis for such loan, they desired to obtain certain coal interest s 
along the road's proposed extension, in Gilnier, I^wis, and Braxton couuties. 
\V. Va. Plaintiff desired to finance the construction of the road, secure for 
it a loan, and obtain an interest in the coal field. Thereupon, on that day, a 
contraet was entered into between Jackson, AVlùte, and Archer of the flrst 
and Nease of the second part, whereby a coal company was to be organized 
by the parties for the purchase of coiil and coal lands, the taklng over of 
coal options already acquired by Jackson et al., which coal Interests were to 
be used speeifically to guarantee the railroad's bonds, no matter by which 
party the funds to build with were secured. 

Ail coal rights secured were to be held jolntly, each ])arty to hâve a half 
interest, and each side was to contribute .$5,000 with which to secure them. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Not less than 15,000 and 25,000 acres, If possible, were to he optloned. So 
soon as money was secured, as contemplated, to purchase thèse coal rights, 
thèse $5,000 advances were to be repaid. The rights transterred to the coal 
Company and the interests of the parties were to be 30 per cent, of profits to 
Jackson and White; the resldue, 70 per cent., to Nease. Nease was to con- 
tinue negotiations for a $600,000 loan to be used to discharge the outstanding 
liabllities of the railroad and in extending it. This loan was to be secured 
by iîrst mortgàge of the railroad upon terms and conditions immaterial to 
the issue hère. If Z^ease secured this loan, hls interest in any profits aris- 
ing therefrom was to be 60 per cent., and those arislng from the coal inter- 
ests 70 per cent. If, however, Jackson, Whlte, and Archer of themselves se- 
cured the means necessary to extend the road and purchase the coal lands, 
then Nease was to hâve no share in the profits of construction of the rail- 
road and only 25 per cent, of the coal obtained. Other provisions are in- 
corporated in this contract immaterial to this controversy. The last clause 
provlded that this contract should cease and terminate, if not consumniated 
on February 1, 1900, except as to the interest In the coal options which were 
to be held as provlded for in the contract, claimed by Nease to be an midl- 
vlded half interest to each. This contract expired by limitation. With sums 
advanced by the parties, coal options had been obtained to the extent of 
about 25,000 acres. Thèse options had been taken in the name of George Gill- 
mor, trustée. A controversy arose between the parties. Jackson and hls as- 
sociâtes claimed Nease had prevented them from negotiating, on their own 
account, the flnancial arrangements, by reason of his statements to the par- 
ties with whom they were negotiating. Thereupon, in April, 1900, they 
brought suit in equlty in the circuit court of Gilmer county against Nease 
and Glllmor, trustée, for the purpose of having the interest of Nease in the 
coal options placed In the hands of a reeeiver and sold under decree. In this 
bill they denied Nease had a half interest, but, on the contrary, Inslsted it 
was a mueh smaller one. A reeeiver was appointed and a decree of sale en- 
tered. At this juncture Nease appeared, filed his answer, and, upon hearing, 
secured the setting aside of the decree of sale and the. discharge of the re- 
eeiver. H. C. Jackson had also instituted an action at law for damages 
against Nease. In this condition of thlngs, a compromise was effected and 
a new contract was entered Into. This contract was between Nease, P. G. 
Kelsey, and George G. Hadley of the first part, H. 0. Jackson, A. B. White, 
Dennis O'Brien, G. A. Newlon, and W. W. Jackson of the second part, George 
Gillmor, trustée, of the third part, and V. B. Archer of the fourth part. This 
contract is dated May 5, 1900. Nease, had sold parts of hls interests to Kel- 
sey and Hadley. He claims now to hava repurchased from them such inter- 
ests. ' 

By this second contract, ail pending suits between parties were to be dis- 
missed "agreed," ail disagreements settled, and ail prior agreements set aside. 
The coal options and rights were to be held in trust by Gillmor as trustée, 
and conveyed to a corporation to be organized by H. C. Jackson, White, 
O'Brien, Newlon, and W. W. Jackson, parties of the second part, upon their 
request. Before conveying, however, Gillmor was to require from the cor- 
poration a duly executed: and acknowledged agreement, whereby it should 
undertake to pay ail purchase money unpald under the options, not to lease 
the coal or any part thereof and "to pay to the parties of the first part (Nease, 
Kelsey, and Hadley), their heirs or assigns, a royalty on ail coal mlned 
(Includlng that consumed on the premlses or converted into coke) from lands 
covered by said coal rights or options, which royalty shall be flxed in said 
agreement at one-flfth (i/s) of the amount of the average prevaillng royalty 
paid on coal of like character and mined under similar conditions in the vicin- 
Ity or région (Including the Monongah and Fairmont coal flelds) where, and at 
the time when, such coal Is actually mined. * * * Said royalty shall be 
payable monthly." The agreement was further to bind the corporation to 
mine no other coal than the 25,000 acres covered by the options so long as it 
lasted, and to give a représentative of Nease and associâtes free access to the 
coal lands and rights and to the corporatlon's books of accounts and ship- 
ments. 
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Thls eontract further provlded: That its parties of the flrst part (Nease 
et al.) and of the second part (Jackson et al.) should pay equally sums to 6111- 
mor, trustée, necessary to pay for the coal rlghts, and that, before conveying 
such rlghts to the corporation to be formed, he should requlre such corporation 
to refund, through hlm, to the parties the sums so advanced by them. The 
parties of the flrst part (Nease et al.) dlsclalmed ail Interest in the rallroad. 
The parties of the second part (Jackson et al.) covenanted and agreed "to 
make immédiate and diligent efforts for the flnanc-ing of said corporation, and 
they further covenant that they wlU make immédiate and diligent efforts 
for financlng and thereafter causlng the construction of a rallroad to the coal 
lands and property above stated within the tlme hereinafter mentioned." 
The date Umlt wlthln whlch they were to do this was flxed at December 1, 
1900, and It was provlded that, if by that date they failed to "substantlally 
arrange with some responslble person or persons for financlng the construc- 
tion of a rallroad to said coal lands and for financlng said corporation and 
perform or cause to be performed the provisions of this eontract with référ- 
ence to repayment to the parties of the flrst part for moneys advanced by them 
as above set forth," then the interests of the parties should be fixed as fol- 
lows: The parties of the first part (Nease interest) "shall be entitlcd to and 
shall take, hâve, and hold in lieu of any royalties or other interest an un- 
divlded «^'/loo of ail such coal rlghts and coal property, and the parties of 
the second part shall be entitled to hâve and hold an undivided ^i/ioo of 
said property." Thls eontract was acknowledged and admitted to record in 
Lewis, Gilmer, and Braxton counties on November 21, 22, and 23, 1900, re- 
spectively. Under and by vlrtue of thèse two contracts referred to, Nease 
and his associâtes advanced in ail $11,200 to seeure and carry the options as 
requlred by Gillmor, the trustée. Jackson and his associâtes advanced a sim- 
ilar sum. On November 17, 1900, two contracts touching thèse matters were 
executed. The first one between B. B. Cartwright of the first, H. C. Jackson, 
A. B. Whlte, W. W. Jackson, 6. A. Newlon, of the second, George Gillmor, 
trustée, of the third, and the Little Kanawha Rallroad Company of the 
fourth, part. H. B. Nye was named as a party therein, but did not sign it. 
Of the existence, terms, and conditions of thls eontract Nease was informed. 

It sets forth that Cartwright, In conjunetion with the parties of the second 
part (Jackson et al.) Is ready "to perform, or cause to be performed, ail the 
acts necessary" under the agreement of May 5, 1900, "to entitle Jackson and 
associâtes to requlre Gillmor, trustée, to account to them for ail the proceeds, 
beneflts, and profits from the coal and coal rlghts in his name, except the 
royalty provlded therein for Nease and associâtes," and thereupon it was 
agreed that the parties should at once form the coal corporation, to whlch 
Gillmor, ' trustée, was requested to transfer the options so soon as its organ- 
izatlon was effected, and the receipt by him of the money and agreement 
specified in the May eontract. Cartwright agreed to subscribe and pay in 
cash for enough of the stock of thls corporation to enable it, as soon as or- 
ganized, to pay to Gillmor, trustée, the money whlch Gillmor was to repay 
Nease and his associâtes and to Jackson and his associâtes for advancements 
made by them ; to make any future payments under the coal agreements and 
to furnish it with sufflcient money, "if any requlred to operate said coal, 
sliould the opération thereof by the company itself be deemed by it wise and 
to its best interests." Further, Cartwright agreed to pay the Little Kanawha 
Eailroad Company $25,000 in cash, as needed to meet its exigencies, pay ail 
its outstandlng indebtedness, and supply the necessary funds needed to ex- 
tend it to the coal fleld. In c-ase Cartwright made default, the railroad 
company was to retaln the $25,000 as liquidated damages. 

At the exécution of the second eontract on this 17th day of November, 1900, 
its terms and conditions were not disclosed to Nease. He charges he had no 
knowledge of It until a few days before bringing this suit. It was between 
Cartwright of the first, Jackson, Whlte, Newlon, and W. W. Jackson of the 
second, and Gillmor, trustée, of the thlrd, part. Nye was also named as a 
party of the second part, but did not sign or exécute it. It sets forth that, 
as the parties of the first and second parts are about to become interested in 
the corporation to acquire the coal rlghts, and are desirous of seeing the 
rallroad extended, Cartright bas undertaken to finance such extension, and 
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Jackson and associâtes désire to facilitate such negotlatlons, and Cartwrlght 
bas suggested the easiest AVày to accompllsli said end would be through the 
organlzatloii of a new company (to be referred to as tlie Consolidated Com- 
pany) to take oVer the railroad and the coal from the respective corporations, 
it was thereupon agreed that, upon évidence tUat such Consolidated corporation 
had been formed, and was ' reasonablj' able to perforin its obligations in the 
premises, Jackson and associâtes sbould use their best efforts to procure a 
transfer of ail rights and property of the railroad to the Consolidated Com- 
pany in considération of settlement of its outstanding obligations and the 
guaranty of its extension to the coal field, and, further, in considération of 
such Consolidated Company paying in cash ail the obligations of the coal 
Company, should endeavor to procure from the coal company a transfer of 
ail its rights and property. For this Jackson and associâtes were to reçoive 
25 per cent, of ail stock, bonds, and securities to be issued by the Consolidated 
Company or the proceeds thereof and 25 per cent, of any profit realized by 
the railroad after satisfaction of its obligations, or by either Gillmor, trustée, 
or the coal company in excess of the costs of the coal and coal rights to them 
(estimatlng in such costs $4 per acre to Gillmor), and deducting, also, expen- 
ditures inciirred for buildings and improvements made on the properties and 
reimbursement of Cartwrlght of any money contributed by hlm to either 
company or property. It was further agreed that the coal corporation agreed 
to be formed by the other agreement of that day, above set forth, should 
purchase Jackson and hls associâtes' Interests in the name of Gillmor, trus- 
tée. In the coal lands, paying the cost thereof per acre with four dollars per 
acre additional to Gillmor; that ttie amount already pald by Gillmor in ac- 
<iuirlng the coal rights should be ref anded, and paynients thereafter were to be 
made as they matured under the options ; that the coal company should agrée 
that no transfer of its property or rights should be made, or Incumbrance placed 
thereon, until the $4 per acre was paid In full or secured, and that ail stock of 
said coal company should bé transferred and held by W. C. De Camps, as trustée, 
"subject to the exigencies of the flnaneing of the Consolidated Company." 
The last two clauses of this contract are as follows: "In case by reason of 
any unforeseen accident or contingency, the party of the flrst part (Cartwrlght) 
shall fail to finance said Cdnsolidated Company wlthin twelve months from 
•date, then Jackson and associâtes may, withm twelve months thereafter, re- 
pay to said party of the flrst part (Cartwrlght) the money pald or forfelted 
to the Little Kanawha Railroad Company under agreement of even date, and 
the money pald Into the coal company, In whlch case, Jackson and associâtes 
shall succeed to the rights and interests of the party of the flrst part; but, 
in case Jackson and associâtes shall fail to refund said money, within said 
time, then and thereafter said coal Is to be held for an opportunlty for its 
sale at best advantage. In the event of sale, out of the proceeds thereof, there 
shall be flrst repaid to Cartwrlght ail money contributed by hlm, then Jack- 
son and associâtes shall receive four dollars per acre, and anything remain- 
ing shall be divided In the proportion of seventy-flve per cent, to Cartwrlght 
and twenty-flve per cent, to Jackson and associâtes. The clause touching liq- 
uldated damages in the contract of even date does not apply to obligations and 
agreements in this paper expressed." On November 23, 1900, the Braxton 
Coal Company was chartered with Cartwrlght, C. B. ShafCer, J. G. Bennett, 
H. C. Jackson, and G. A. Newlon as Incorporators and, seven days after, the 
attorney for Gillmor, trustée, tendered to Nease the $11,200 whlch had been 
advanced by hlm. This payment was refused. Nease based this refusai 
upon two grounds. First, because the first contract of November 17, 1900 
(the only one of that date of whlch he had knowledge), was not, in his Judg- 
ment, a complianee with the contract of May 5, 1900; and, second, because 
Cartwrlght was not a nian of sufficlent flnancial abllity to comply with its 
requirements. Thereupon Nease, on December 7, 1900, filed his bill in this 
court against Cartwrlght, Jackson, and others, setting forth the facts sub- 
fitantlally as herein given, charging said agreement not to be in complianee 
with the agreement of May 5, 1900, and Cartwrlght finsnclally unable to com- 
ply therewith, and praying that Gillmor, trustée, be enjoined from transfer- 
ling to the Braxton Coal Company the coal options and interests, tendering 
to pay the sums necessary to pay his share for the coal embraced in said op- 
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tlons, and asking that he be decreed to be a holder of ^'/loo undivided inter- 
est therein. This suit was dismlssed on plalntiff Nease's motion on January 
25th following. Nease allèges it was so dismlssed because of assurances made 
to him by the parties that under the tirst contract of November 17, 1900, and a 
subséquent one of November 28, 1900, the Braxton Coal Company had been 
organlzed in good faith, and was, and would be, able to carry out In good 
falth the May contract. Four days prior to the dismlssal of this suit, Glll- 
mor, trustée, repaid to Nease the $11,200 advanced by him to secure coal op- 
tions, and a recelpt was given settlng forth that it was refunded under tlie 
terms of the May 5, 1900, contract and the one of November 28, 1900, execut- 
ed by the Braxton Coal Company. 

He now allèges substantially that the représentations whereby he was in- 
dueed to dismiss his suit were false and misleading ; that the second contract 
of November 17, 1900, was concealed f rom him ; that he only dlscovered a 
few days before brluglng this suit its existence and its terms ; that, under Its 
terms, the substantlal financing of the coal proposition, as provided for by the 
flrst contract of that date with Cartwrlght and as contemplated by the May 
contract, was not accomplished and was not to be. Instead, he charges it was 
maklng Cartwrigbt only a decoy figure to afford Jackson and his associâtes 
opportunity to finance the coal and rallroad eonipanies withln two years 
longer than was contemplated under the May agreement, and, if they falled 
withln that time, to still reap large profit from a sale of the coal interests, 
regardless of his interests and to his expense and loss. In the meantime, on 
November 28, 1900, Gillmor, as trustée, had conveyed by deed recorded in 
Braxton county on December 29, 1900, the coal rights and options to the 
Braxton Coal Company. On April 11, 1901, H. B. Nye, asserting interest In 
certain stock of the rallroad Company, brought his suit in tbls court agalnst 
said rallroad company, Cartwright, and others, Nease allèges without his 
knowledge, and upon the allégations by him therein by bill and amended 
blll made, a reeeiver was appointed for the railroad. On April 23, 1901, 
another contract was entered into between Cartwright of the flrst, H. 0. 
Jackson, Whlte, W. W. Jackson, Nye, and Newlon of the second, Gillmor, 
trustée, of the third, the Little Kanawha Railroad Company of the fourth, 
and the Braxton Coal Company of the flfth, part, whereby Nease allèges it 
was agreed that Nye's suit should be dismlssed as against Cartwright, Shaffer, 
Bennett, Streuber, Newlon, and the Braxton Coal Company ; that the rail- 
road company should release Cartwright from ail obligations to finance it 
under the third clause of the flrst contract of November 17, 1900, and $11,200 
whlch had been advanced by him was to be paid back, and the claim for 
llquidated damages ($25,000) was to be released. Nease allèges he had no 
knowledge of this contrac-t untll a few months before institution by him of 
this suit, and that he had no knowledge untll withln a few days thereof of 
the terms of the nlnth clause of tins contract, whleh further provided, as al- 
leged, that Cartwright, under some other agreement of the same date, was 
to procure the building of some other rallroad into the coal fleld, and, if he 
failed, he was to pay the Braxton Coal C'ompany .■f:{0,000 liquidated damages. 
No railroad has been built to the coal fleld. No coal has been mined. On 
November 2, 1901, the Braxton Coal Cojnpany conveyed by deed the coal 
rights and options to Richard C. Kerens, trustée, for a considération of $17 
per acre. Two hundred and eighteen thousand dollars of the purchase priée 
was tobe paid C. B. Shaffer. trustée, in full settlonient of ail rights and inter- 
ests of Shaffer, Cartwright, Bennett, and Smathers in and to the assets of the 
Braxton Coal Company, the balance to apply to ail obligations of the com- 
pany, and any residue to H. C. Jackson, A. B. Whlte, and G. A. Newlon. Tbls 
deed of gênerai warranty expressly refers to the contract of May 5, 1900, and 
is made subject to subsection "b" of its fourth section, quoted in totideni 
verbis, which provides for payment of one-flfth average royalty to Nease of 
the coal mined. This deed was recorded in the three counties of Gilmer, 
Lewis, and Braxton on November 11, 18, and 22, 3901, respectively. 

On November 28. 1903, R. 0. Kerens in his own rlght and as trustée, his 

wife, Stephen B. Blkins, his wife, and Henry G. Davis, by deed, conveyed the 

coal and coal rights to the Washington Coal & Coke Company, a corporation. 

In this deed it is recited that Kerens had taken title to this coal field in trust 

195 F.— 63 
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for hlmself, Davis, and Elkins. This deed also contains the référence to the 
May 5, 1900, eontract, and is made subject to the "royalty" section tliereof, 
It Is of spécial warranty, and in February, 1904, was admltted to record in 
Lewis and Braxton counties. By deed of date January 23, 1904, the Wash- 
ington Ooal & Coke Company conveyed thèse coal Interests to the Coal & Coke 
Railway Company, "subject to ail conditions contained in the deed from 
Kerens, Davis, and Elkins to it of November 13, 1903." Prlor to this last 
deed, on October 1, 1903, the Coal & Coke Railway Company executed to the 
Trust Company of West Virginia a gênerai bond mortgage on its road, 
branches, coal, and coal lands in the counties of Randolph, Barbour, Upsliur, 
Braxton, Gilmer, Clay, and Kanawha, aggregating about 100,000 acres, "which 
the party of the flrst part (Railway Company) is now engaged in aoqulrmg." 
On May 8, 1909, eomplainant Nease filed his Mil in this court, settlug forth 
substantially the facts as above, and charging that the Braxton Coal Com- 
pany, Kerens, Elkins, Davis, the Washington Coal & Coke Company, and the 
Coal & Coke Railway Company, before and at the time of the several con- 
veyances to them, had full notice of the May 5, 1900, eontract and of his 
rights thereunder ; that its requiremeuts that a railroad to ttie coal field 
should be flnanced and built hâve in no mauner been complied with ; that 
no railroad bas been built to the fleld and no coal mined after the lapse of 
near nine years ; that, on the eontrary, Davis, Ellùns, and Kerens, its suh- 
stautial owners, hâve built the Coal & Coke Railway, after acquiring thèse 
coal interests from the Braxton Company, to develop other coal lands of 
theirs; that he has demanded from them a full complianee with the May 5, 
1900, eontract, and received reply from them that they would not mine the 
coal for 50 years, and would build no railroad to the fleld. 

His prayer is that his interests be by this court ascertained and decreed 
to be .49 of said coal and coal lands and coal interests ; that partition there- 
of be made, and, in case partition be not susceptible in kind, sale be made of 
ail and .49 of the proceeds be decreed him. To this bill demurrers hâve been 
entered, overruled, answe^'s filed, exceptions thereto overruled, issues joined, 
évidence taken, and the cause submitted for final hearing. The allégations 
of défense made are that Nease is estopped from maiutalning this suit by 
lâches, limitations, élection, record, deed, and matters in pais. 

W. E. Chilton and C. ,D. Merrick, for eomplainant. 
Van Winkle & Ambler, for défendants. 

DAYTON, District Judge (after statitig the facts as above). This 
controversy must dépend primarily upon the construction to be given 
the eontract of May 5, 1900. Two preliminary questions raised seem 
to me to be clearly determined. . 

• First. That whatever rights thereunder vested in Nease, Kelsey, 
and Hadley are now ownêd by Nease. The interests of Hadley and 
Kelsey were originally only contingent ones derived from Nease. 
Hadley conceded this, and, by his own sworn answer filed in the in- 
junction cause instituted by Kelsey, admitted he had not complied 
with the contingent requirements, and therefore disclaimed any in- 
terest. As to Kelsey's interest, a compromise agreement, a trustee's 
sale, and deed made thereunder fuUy vested it in Nease. 

[1] Second. The défense of want of notice of the rights of Nease 
under this eontract of May 5, 1900, sought to be asserted by the sub- 
séquent purchasers, Kerens, Elkins, Davis, the Washington Coal & 
Goke Company, and the Coal & Coke Railway Company, cannot be 
maintained. This for the very plain reason that this eontract had been 
properly acknowledged by the parties and duly admitted to record in 
the three counties of Lewis, Gilmer, and Braxton where said coal 
lands were situate, on November 21, 22, and 23, 1900, respectively. 
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The deed of Gillmor, trustée, to the Braxton Coal Company, was not 
executed until five days after, November 28th, and was not admitted 
to record until December 29, 1900. The deed of the Braxton Coal 
Company to Kerens, trustée, was not executed until a year after. 
Thus, under our state statute, thèse subséquent purchasers were bound 
to take notice of this contract. They had to take notice, not only of 
one, but of ail, of its clauses and provisions. 

[2, 3] In construing this contract of May 5, 1900, for the purpose 
of determining what rights were secured to Nease therein, we may 
well remember that it must receive that construction which will best 
effectuate the intention of the parties. This intention must be ascer- 
tained, not from detached parts, but from the whole agreement. 
"Greater regard is to be had to the clear intent of the parties than to 
any particular words which they may hâve used in the expression of 
their intent." If the meaning is not clear, we must consider the cir- 
cumstances under which the contract was made, the subject-matter, 
and the relation of the parties to aid us in ascertaining its true intent 
and purpose. Paroi évidence is admissible to show thèse. Clark on 
Contracts, 590. 

[4] It is very clear that Jackson and his associâtes, owning the 
majority stock of the Little Kanawha Railroad Company, a corpo- 
ration greatly involved and unable to extend its line so as to be profita- 
ble in opération, primarily desired to secure for it sufficient funds to 
liquidate its outstanding obligations, extend its line, and put it on a 
paying basis. The first contract between them and Nease, that of 
November 25, 1899, was executed with this purpose in view. Both 
sides, under it, had the right to negotiate the $600,000 mortgage loan 
necessary to finance the railroad. Both failed, and disagreement and 
litigation followed. In the meantime they had secured options on the 
25,000-acre coal field. Nease had put his money in this to the extent 
of at least $5,000 under the contract. He had nothing in the railroad 
except a spéculative profit, contingent upon his ability to secure sonie 
one else to finance it. This was the condition of things at the time 
the compromise agreement of May 5, 1900, was executed. A careful 
analysis of this contract demonstrates its purposes to be (a) to settle 
ail disputes and disagreement and dismiss ail pending litigation inter 
partes ; (b) to define the interests of the parties in and to the coal in- 
terests and options; (c) to provide for the taking up of such options 
and securing the coal in f ee ; (d) to take away from Nease ail right 
to negotiate the financing of the railroad and vest such right in Jack- 
son and his associâtes alone. To carry out thèse purposes, the con- 
tract provided: (1) That the coal rights should be held by Gillmor 
in trust only for the parties in accord with the terms of the contract. 
(2) Jackson and his associâtes should organize a coal corporation to 
which Gillmor, at their request, should convey the options and coal 
rights obtained. (3) Pending the organization and financing of the 
corporation, each party was to contribute equally the necessary funds 
to pay for the coal rights as payments therefor matured, and for the 
expenses incident to the taking up thereof. (4) That Gillmor, as 
trustée, should not convey to the corporation until it, by agreement 
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duly executed and acknowledged, should bind itself (a) to make pay- 
ment of ail unpaid purchase money due under the terms of the option; 
(b) agreeing not to lease the coal or any part thereof to any concern 
or persons, retaining to the corporation, or any of its officers, any 
financial interest; (c) to pay monthly to Nease and associâtes a one- 
fifth average prevailing royalty on ail coal mined ; (d) allowing 
Nease's représentative free access to the coal lands and rights and to 
the corporation's books of account and records of shipment; (e) 
agreeing that the corporation should not mine other coal as long as 
the 25,000 acres could be mined as profitably. (5) The contract fur- 
ther provides that Gillmor, before conveying such coal rights to the 
corporation, should further require it to refund to him ail moneys 
paid by the parties in the securing of such rights which he was to pay 
over to the parties in the amounts contributed by them. (6) That 
Jackson and associâtes should make immédiate and diligent efforts 
to (a) finance the coal corporation; and (b) to finance and cause the 
construction of a railroad to the coal lands. (7) In case they failed 
in thèse two undertakings and in having the money advanced to secure 
the coal rights refunded to the parties on or before December 1, 1900, 
then the rights of parties were to be "finally fixed, determined, and 
defined" to be that Nease and associâtes were to hâve "in lieu of any 
royalties or other interest an undivided .49 of ail such coal rights and 
coal property" and Jackson and associâtes the remaining .51 thereof. 
Two plans, in the alternative, seem clearly to hâve been provided for, 
the primary one the extension of a railroad into and the mining of 
the coal. Within what time? The securing of the financial backing, 
necessary for thèse purposes, by Jackson and associâtes, was expressly 
limited to December 1, 1900, less than seven months from the con- 
tract's date. No limit, by express terms, was fixed wherein the rail- 
road should be built and the mining opérations commence. Was such 
limit implied? In my judgment, yes, a reasonable limit. The con- 
tract provided that "immédiate and diligent" efforts should be put 
forth to secure the necessary means to build the road and commence 
mining opérations; that royalty should be paid monthly; that access 
to the field, to the books of account, and the records of shipment 
should be granted; that no part of the coal field should be leased; and 
that no other coal should be mined by the company to be formed in 
préférence. Ail thèse provisions négative the idea that either side 
contemplated at the time that Nease was to surrender his vested half 
interest in thèse coal rights for the promise of a fractional royalty, 
not to accrue, possibly, within his lifetime. The clear intent was that 
the means to build the railroad, pay for the coal, and to conduct min- 
ing opérations should be secured within seven months, and therewith 
the road should be built and mining opérations commenced within a 
reasonable time thereafter. But what if the means to build the rail- 
road and to open and operate the mines were not secured? Under 
such circumstances, it is clear that this contract undertook to settle, 
fix, and finally define the rights of parties by vesting an undivided .49 
interest in the options, coal rights, and coal in Nease subject to his 
liability to contribute one-half of the outstanding and unpaid purchase 
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money, required by the options and contracts to be paid by Gillmor, 
trustée, to the owners of the coal rights and coal lands. Having 
reached this conclusion, after long and earnest study of the contract 
and the circumstances surrounding and giving rise to its exécution, 
it seems to me, with full notice in law by reason of its recordation, 
no subséquent purchasers could purchase, as against the fixed and 
vested rights of Nease, any other right or interest, or upon any other 
terms and conditions, than those provided to be vested in the coal 
Company to be formed to operate, and imposed upon that company 
and upon Jackson and his associâtes ; in other words, upon the Brax- 
ton Coal Company to operate and mine the coal vvithin a reasonable 
time, and upon Jackson et al. to secure, within a like reasonable time, 
the extension of the railroad to the coal for its transportation, if it 
was desired to hold Nease to the royalty provision set forth in the 
contract. Failure, within such reasonable time, to comply with thèse 
requirements, necessarily involved the concession on their part of 
Nease's right to a .49 undivided interest in the coal properties, sub- 
ject to their right to be reimbursed one-half of the actual cost of such 
properties paid and payable to the landowners under the original 
options and optional contracts, and necessary expenses, with such 
interest as may hâve accrued since the dates of payment. 

[5] This conclusion it seems to me to be inévitable upon the well- 
settled principles : That purchasers, with full notice of another's 
rights, cannot secure any greater right or interest as against such 
other's right than that vested in their vendor, and, when their ven- 
dor's right is incumbered with certain and fixed obligations to be per- 
formed in futuro, they take cum onere. 

[6, 7] Further, where vested interests in real estate are secured by 
executory contracts, acknowledged and recorded, under ail ordinary 
conditions, the défense of lâches in asserting and maturing such inter- 
ests into perfect légal title is not applicable. Such interests may be 
divested and lost by reason of open, notorious, adverse, and exclusive 
possession under hostile title, color, or claim of title for the period 
required by statute ; but, where one holds in privity of title with an- 
other, he will not be permitted to plead the neglect or lâches of that 
other in asserting and taking possession of his interest. In such case 
he will be held to be a trustée for the other. 

[8] It is undeniable that coal in place in the ground is in this state 
realty, and not personalty. Nease, by this contract, had a vested in- 
terest in this coal in place in the ground. 

[9] It was a clear right that thèse purchasers had to require his 
joinder in the conveyance of the Braxton Coal Company to them 
either releasing wholly his rights in the premises, or restricting them 
solely to the royalty interest, upon pain of their refusai to purchase. 
This they did not do, and they must be held, by thus ignoring him in 
the purchase, to bave elected to assume the obligation of the Braxton 
Coal Company to carry out the requirements of the May 5, 1900, con- 
tract, to mine and transport coal within a reasonable time, pay a roy- 
alty thereon, or concède the .49 undivided interest in the coal as real 
estate. A careful considération of such cases as Hammond v. Hop- 
kins, 143 U. S. 224, 12 Sup. Ct. 418, 36 L. Ed. 134, Félix v. Patrick, 
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145 U. S. 317, 12 Sup. Ct. 862, 36 L. Ed. 719, Patterson v. Hewitt, 195 
U. S. 309, 25 Sup. Ct. 35, 49 L. Ed. 214, Twin-Lick Oil Co. v. Marbury, 
91 U. S. 587, 23 L. Ed. 328, Hayward v. National Bank, 96 U. S. 611, 
24 L. Ed. 855, and Holgate v. Eaton, 116 U. S. 33, 6 Sup. Ct. 224, 29 
L. Ed. 538, cited by counsel in support of this défense of lâches, seem 
to me to clearly demonstrate that they are hère wholly inapplicable 
for thèse reasons: (1) There was no fraud or concealment by Nease 
of his rights and interests in thèse properties. They were set forth 
fully in a written contract, duly acknowledged and recorded, before 
any conveyance made to any one by the other joint owners, whereby, 
under the law, the world had complète notice. (2) The Braxton Coal 
Company took thèse properties upon the express conditions that it 
would perform toward him the conditions and in accord with the true 
purpose and intent of this express contract. It was organized for 
this express purpose and executed its express contract to do so. It 
thereby, so far as Nease was concerned, became a trustée for the 
purpose of executing its purposes, intent, and conditions. (3) The sub- 
séquent purchasers had not only légal notice by reason of the recorda- 
tion of the contract, but direct personal notice as shown by the Ver- 
batim quotation in their deeds f rom the contract of the royalty clause, 
whereby they took the place only of the Braxton Coal Company sub- 
ject to ail of its obligations to Nease. The rights of Jackson and 
associâtes had passed absolutely to this company which they had 
formed. Nease's certainly had not. The contract expressly set this 
fotth. The character of his interests was dépendent upon whether 
the properties were made mining ones or one of purchase of real 
estate to either hold as investment or for spéculative profit by sale. 
(4) The property never was made a mining one, but apparently one 
of investment in real estate by thèse purchasers from the Braxton 
Coal Company, and therefore their interests became simply those of 
any ordinary purchaser of real estate with an interest in another out- 
standing with whom such purchaser became a cotenant thereof. It 
is well settled in such case that such purchaser can secure the out- 
standing interest in only two ways — by purchase (by deed, descent, 
will, or légal proceedings), or by ouster and adverse possession un- 
der the statute of limitations. 

[10, 11] Finally, I cannot see wherein Nease has estopped himself 
from asserting his right. It is insisted he has: (1) "By record. In 
abandoning former suits." This contention is fully answered by the 
facts developed in the case. He says he dismissed his suit, the one 
brought by him against the Braxton Coal Company, Cartwright, et al., 
wherein he was asserting his right, under assurances that the Braxton 
Coal Company had been organized in good faith, and would be able 
to carry out the intent and purposes of the May 5, 1900, contract. 
The évidence bears out this statement; but, if it did not, his interest 
could not be destroyed by either the institution or dismissal of a suit 
on his own motion where no diefense was made and no right adjudi- 
cated. (2) "By writing. In giving a receipt for money derived from 
thèse purchasers under date of January 21st, 1901, and agreeing to dis- 
iaaiss the suit that had been brought to assert the right." The plain 
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answer to thîs contention is that the Braxton Coal Company was un- 
der contract to refund through Gillmor, trustée, this money, $11,200, 
advanced by him, as a condition précèdent to its right to take over the 
properties under the terms of the May S, 1900, contract, and this pay- 
ment was made, and this receipt given, with the understanding, that 
it was in accord with this condition précèdent of the May 5, 19C0, con- 
tract. The receipt so shows on its face. None of the subséquent pur- 
chasers had anything to do with this payment. The Braxton Coal 
Company can hardly allège that the rights of Nease are destroyed be- 
cause it in one particular only undertook to perform its obligations, 
wholly failing, however, in the performance of ail others. This con- 
tention is much the same as would be that of a man who, having con- 
tracted to buy another's farm, insists, because bis vendor has received 
from him a part of the purchase money, he is estopped from enforcing 
the balance. Nease must account for this payment it is true. In other 
words, if he is to bave a .49 interest decree to him, he must now pay 
a full half of the cost of the properties as sold to Gillmor, trustée, by 
the landowners, under the options. Had he not received from the 
Braxton Coal Company, through Gillmor, trustée, this $11,200, he 
would bave been entitled to crédit therefor on this sum that he must 
now pay. It seems to me the other grounds of alleged estoppel relied 
on are, in effect, but différent statements of those above given, and 
need no further considération. I am therefore driven to the conclu- 
sion that this défense cannot avail. 

[12] The only remaining question is whether such compliance with 
the May 5, 1900, contract has been made by Jackson and associâtes, the 
Braxton Coal Company, or by its subséquent vendees, as will justify 
the further withholding from Nease the right to demand a .49 inter- 
est, instead of the royal ty interest conceded to him by défendants. As 
I hâve construed the contract, it was its clear requirement that trans- 
portation facilities should be secured and mining opérations conducted 
within a reasonable time after the date of the contract. Nearly nine 
years had elapsed from the date of the contract until this suit was 
brought. No railroad facilities bave been secured and no mining op- 
érations commenced. On the contrary, Nease's statement is substan- 
tially undenied that he was informed by those in authority and control 
of the présent claimant of the properties, the Coal & Coke Railway, 
that no purpose to build a railroad to the property and no expectation 
to mine the coal in the next 50 years was entertained. Under thèse 
circumstances I think the "reasonable time" to couvert this into a 
mining proposition has gone by, that it must be held simply an in- 
vestment one in real estate, and that this court of equity must decree 
to Nease the .49 interest therein which he demands, and partition 
thereof as prayed for in the bill. But in doing so it must be charged 
with the payment of one-half of the total cost of the properties in- 
curred under the original options from the landowners and by reason 
of expenses in securing said options and perfecting thereunder the 
titles. To ascertain what this sum shall be, a référence to a master 
will be necessary. 



1000 105 FEDERAL RBPORTEK 



THE OOLUMBIA. 

THE HOWAED REEDER. 

(District Court, D. Maryland. Aprll 22, 1912.) 

Collision (§ 102*)— Steamer and Babgb in Tow— Muiual Paults or Steam- 
er AND Tus. 

The steamer Columbla, passing down the Brewerton Channel from Bal- 
timore at night, came iuto collision wlth and sunk the barge Vane, whleh 
was passlng up in tow of the tug Reeder on a TS-fathom hawser. The 
Reeder and tow were on the south side of the channel, and the Columbla 
had entered from the north side, when the tug signaled to pass port and 
port. From the positions of the vessels, the Columbla supposed the sig- 
nal was not meant for her, and did not answer until it was repeated later, 
when she assented and went to starboard. The dredged channel was 
600 feet wlde, and the tug was so far to the south that the Columbla, in 
order to pass safely, went so close to the bank that she was caused to 
sheer to port and struck the barge before she eould be controlled. HeU, 
that the Reeder, while the privileged vessel, was in fault for belng wlth 
her tow on the wrong side of the channel, and for requirlng the Columbla 
to pass port to port, which clearly involved rlsk, when they eould safely 
hâve passed starboard to starboard as the Reeder had just passed another 
steamer; that the Columbla was also in fault for assenting to the signal, 
and then keeplng her speed of 12 miles an hour, which she maintained un- 
til she began to sheer. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 102.* 
Collision witli or between towlng vessels and vessels in tow, see note to 
The John Englls, 100 C. C. A. 581.] 

In Admiralty. Suit for collision by Frederick Haie, master of the 
barge Elizabeth E. Vane, against the steamship Columbia, the Chesa- 
peake Steamship Company, claimant, and the tug Howard Reeder, 
brought in under admiralty rule 59 (29 Sup. Ct. xlvi). Decree 
against both the Columbia and the Reeder, for half' damages against 
each. 

Harry N. Abercrombie, for Haie. 
Arthur D. Foster, for The Columbia. 
Daniel H. Hayne, for The Howard Reeder. 

ROSE, District Judge. This is a collision case. The vessels which 
came together were the steamship Columbia and the barge Elizabeth 
E. Vane. At the time the latter was in tow of the tug Howard Reeder. 
The barge was sunk. It and its cargo were a total loss. Its master 
libeled the Columbia. By pétition under the fifty-ninth rule the latter 
brought in the Reeder. The Reeder iiled a cross-libel against the 
Columbia. The cases were consoHdated. 

The Vane was of wood. It was 178 feet 9 inches long, and 23 
feet 9 inches wide. It was laden with 550 tons of crushed stone. This 
cargo had been shipped at Port Deposit on the Susquehanna river. 
The Vane was to carry it to Hampton, Va. The Reeder undertook to 
tow the Vane to its destination. It was to take other barges down the 
bay at the same time. At the time of the collision the Reeder was 
towing the Vane up the Brewerton Channel to Baltimore, at which 
port the tow was to be made up. The Reeder and the Vane left Port 

"For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Deposit in the early afternoon of October 19, 1911. A 75-fathom 
hawser was used. The tug and the tow came into the Brewerton 
Channel, or near to the south side of it, somewhere in the neio^Iibor- 
hood of bell bucy 19. That buoy marks the junction of the Cutofï and 
the Brewerton Channels. Some time after the Reeder and the Vane 
came into the vicinity of the bell buoy, and before the collision, they 
passed a larpe and fast steamship, the Florida. The latter was bound 
down from Baltimore to Norfolk. The passing was made starboard 
to starboard. Afterwards the Reeder signaled the Columbia that_ it 
proposed that their passing should be port to port. From the relative 
positions in which at this time the Columbia, on the one hand, and 
the Reeder and the Vane, on the other, appeared to those on the 
Columbia, the last named did not suppose that such signal could be 
intended for it. It accordingly did not answer. The Reeder repeated 
the signal. It may be stated that the wind was light. It was from 
the north or northeast. The tide was at the ebb. The night was 
misty, but ail the vessels plainly saw the others' liçhts. To the second 
sounding of the one-blast signal by the Reeder, the Columbia replied 
with one blast. The Columbia was 287 feet over ail. It had 46 feet 
breadth of beam. Its gross tonnage was about 2,500, its net some- 
thing over 1,600. It was running about 12 miles an hour. The word 
"miles" not only in the above sentence, but in ail other places in this 
opinion means nautical, and not statute, miles. The Columbia when 
proceeding at that rate of speed had a draught of about 16 or 17 feet. 
When the Columbia answered the Reeder's one-blast signal, the former 
had rounded buoy 30, and had passed from the Ft. McHenry into 
the Brewerton Channel. How far at this moment it had gotten beyond 
that buoy it is not possible to say with précise accuracy. 

The captain of the Reeder made several différent statements as to his 
position when he blew the second one-blast signal. At one time he says 
he was in sight of buoy 26 when he gave the second signal, but had 
not quite reached it. At another time he says he was only 30 feet 
away from the buoy, and again that it might hâve taken him a minute 
or a minute and a half to hâve reached it. 

We know where the collision took place. The Vane sank almost im- 
mediately afterwards. From the way in which it was struck it is not 
probable that it thereafter moved many feet either up or down the 
channel. A witness for the défendant says that a buoy which the 
government placed on the wreck was 435 feet in a straight line from 
buoy 26. The same witness says that the temporary buov was to the 
south of the center line of the channel. The channel is 600 feet wide. 
The collision therefore happened almost directly opposite buoy 26. If 
the tug was in time one minute short of buoy 26, the collision hap- 
pened one minute plus the time it would take the tug to move the 
îength of the hawser 450 feet thereafter. The tug was moving a mile 
in 10 minutes. It would hâve moved 450 feet in about 45 seconds. 
The collision therefore happened not more than 2 minutes after the 
signais were interchanged. Probably the interval was still shorter. 
Whilethetug was moving 1,050 feet, the Columbia would hâve moved 
2,100. The Columbia at the time of the interchange of signais would 
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have been at the most a trifle over half a mile f rom the point of col- 
lision. Many of the witnesses think that there was a longer interval 
between the sounding of the one-blast signal by the Reeder and the 
collision. The captain of the Reeder says it was 6 minutes. He must 
be mistaken either in this or in the statement that he gave the signal 
when he was close to buoy 26. If he was within 1 minute of that 
buoy when he gave the signal, in 6 minutes thereafter the barge would 
have reached a point nearly one-half a mile beyond that at which it 
sank. The captain of the Reeder bases his statement that 6 minutes 
elapsed upon the assumption that he gave the signal at 7:29 and the 
collision happened at 7 :35. As will be presently pointed out, the col- 
lision could not have taken placé as early as 7 :35. As the time which 
elapsed between his giving the signal and the collision was demon- 
strably less than 6 minutes, it is clear that he is in error in saying 
that at 7 :29 he gave the signal which was answered. It is not impos- 
sible that he did give it at about 7:39. For reasons hereafter stated. 
I believe that there was much less time between the interchange of 
signais and the collision than many of the witnesses supposed. What 
happened after they were interchanged can be more easily understood 
upon the assumption that the time was very short. 

After the Columbia answered the Reeder, the former was put on a 
S. E. % S. course. No further change of course was intentionally 
made by it until it was abreast of the Reeder. They passed each other 
port to port at a distance of approximately 150 feet. As the Columbia 
came abreast of the tug, or immediately before it came abreast of it, 
the steamship began to sheer violently to port. Its helm was at once 
thrown hard to port. Its engines were put full speed astern. The 
sheer, however, could not be arrested. The Columbia struck the Vane 
about 20 feet abaft the latter's bow, and eut into it for some 16 feet. 
Until the sheer manifested itself the speed of the Columbia was not 
reduced. In its pleadings the Reeder claims that the Columbia's steer- 
ing géar was out of order, and that the sheer resulted from that cause. 
There is nothing in the évidence to sustain this contention. The posi- 
tion in \yhich the Vane was when the collision took place shows that 
at the time the sheer began the Columbia must have been close to, if 
not partly over, the south slope of the channel. When at a speed of 
12 miles an hour a vessel of the Columbia's size and draught ap- 
proaches the bank of a channel dredged 35 feet deep, or when it at- 
tempts to pass over such a bank, a rank sheer is very likely to take 
place. When such a thing happens, it cannot be controlled by the 
vessel's helm. I have no doubt that the sheer in this case was due to 
this cause, and to this cause aloné. If the sheer had not takCn place, 
there would have been no collision. 

Wlhy was the Columbia in a position in which such a sheer was not 
altogether unlikely to happen ? The Columbia says that it went close 
to, or partly on, the south bank bf the channel because it had to if 
it was to pass at a safe distance the tùg and its tow port to port. This 
is one of the controverted questions in the case. I am persuaded that 
the Columbia's contention in this respect is well foundedl. The sheer 
•manifested itself as the Columbia was passing the Reeder. There was 
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about 150 feet of water between them. The Columbia, of 45-feet beam, 
was then against the south bank. The Reeder, therefore, must hâve 
been much less than 300 feet from the bank; that is, it was on the 
wrong side of the center hne of the channel. The Vane was a little 
farther south than the tug, although probably only a little farther. 
That the Vane at the time of the collision was in the south 
half of the channel is abundantly established in various ways. The 
effect of the collision would hâve been to hâve moved the Vane as a 
whole to the north. Another efïect would be to throvf its bow still 
farther to the northward, while its stern would swing to the south. 
It niay be safely said that the Vane was carried somewhat to the 
north by the force of the collision. How great this movement may 
hâve been it is impossible to say. A number of witnesses were exam- 
ined for the purpose of showing by one means or another the position 
of the wreck in the channel. In the argument it was assumed that 
there were important différences among thèse witnesses. I do not 
think that this assumption is really justified. There has been some con- 
fusion because the position of the buoy which the government placed 
over the wreck was subsequently changed. We know, however, from 
No. 43 of the Notice to Mariners issued by the Board of Lighthouses 
and theCoastand Geodetic Survey October 27, 1911, that it was orig- 
inally fixed 15 feet west north west of the wreck. The défendant has 
offered évidence tending to show that this buoy was almost precisely 
on the range lights marking the center of the channel. It follows that 
the wreck and ail of it was in the south side of the channel, although, 
according to this contention, it was only a little south of the center. 
Both sides produced witnesses who said they had iàxed the position 
of the wreck in the channel by certain measurements they had made. 
One compétent engineer, produced on behalf of the Columbia, testified 
to very careful measurements and calculations. He said the wreck 
came within 124 feet of the toe of the south bank ; that is, it extend- 
ed to a point 176 feet south of the center line. One of the owners. 
of the Reeder said that he found that a buoy placed on the wreck, and"- 
30 feet from the stern, was 180 feet from a buoy which he planted on 
the south bank of the channel at a point where the water was 24 feet 
deep. Such point was probably about lôi/a feet south of the toe of 
the south bank. The buoy on the wreck was therefore something 
like 163% feet from such toe. Another witness, a certain Capt. Har- 
rington, produced on behalf of the Reeder, says that he measured from 
a buoy on the wreck to buoy 26 on the north side of the channel, and 
found the distance to be 435 feet. This measurement placed the buoy 
on the wreck 165 feet, or in that neighborhood, south of the center line. 
Ail thèse results are near enough alike to make it certain that the 
wreck of the Vane lay in the south side of the channel. 

Taking ail things into considération, I am satisfied that, when it was 
struck, it was not less than 100 feet to the south of the center line, 
perhaps more. 

No explanation is given by any one on the tug or the tow as to why 
they were on the wrong side of the channel. Indeed of the four per- 
sons on the deck of the tug and the tow only one claims to know on 
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which side of the channel they were. Those on the Vane contented 
themselves with steering in the wake of the tug, as their duty was. 
The one who does attempt to locate the tug was its master. Accord- 
ing to him, when the collision took place, the Reeder was on the line 
of the buoys on the north side of the channel. It is quite clear that 
this statement is incorrect. At the time of the collision, and appar- 
ently for some time before, the Vane was nearly in the Reeder's wake, 
a little on its port quarter, but not much. If the barge was 100 feet 
to the south of the center line, as I am persuaded it was, and it and 
the tug were connected by a hawser 450 feet long, the tug could not 
hâve been at the north edge of the channel, unless the tug and the 
tow were then crossing it on a course which would hâve much more 
closely approximated to a right angle than was the case. They were, 
it is true, moving towards the north side of the channel, but they 
were doing so on a course which was taking them from one side to 
the other much less rapidly. I do not think that there is any real 
doubt that at the time of the collision both the tug and the tow were 
in the south side of the channel. They came into it from its southern 
side. They never crosse.d its center line. The Florida passed them 
starboard to starboard. At that time they were in such a position, 
either in the south side of the channel or to the south of the channel, 
that such passing was made with so much room to spare that the cap- 
tain of the Florida cannot be certain that he even recalls the passing 
at ail. 

There are two théories as to the place at which this passing took 
place. The captain of the Florida says that the only tug he recalls 
passing that night went by when his ship was in the neighborhood of 
the bell buoy. He says that the tug at that time was outside of the 
channel altogether and to the south of it. Such of the witnesses for 
the tug and tow as hâve any distinct recollection on the subject say 
that they did pass the Florida near the bell buoy. They claim 
that they were then in the channel, although in its southern half. If 
the Florida was passed at the bell buoy, one of two things niust be 
true. Either the tug and tow must then hâve been well to the south 
of the channel, or they were unnecessarily tardy in getting into the 
northern half of it. The former is the more probable. For some time 
before the Columbia turned from the Ft. McHenry Channel into the 
Brewerton Channel the lights of the tug were visible from the Co- 
lumbia. Under such conditions, the tug's green light should hâve 
been seen by the Columbia, unless the tug was then on a course which 
\yould ultimately hâve carried it across the channel from the south 
to the north. The Columbia's people say that except once, and then 
for a moment only, they never saw the Reeder's green light. I think 
however, that it is demonstrable that the Florida actually passed the 
Reeder and the Vane at a point much nearer Baltimore than the bell 
buoy. 

The distance from Ft. Carroll to the point of collision is about 2y^> 
miles. From the latter point to the bel! buoy is about 2l^ miles. The 
bell buoy is therefore about 4% miles from Ft. Carroll. Between 
thèse points the Florida's speed did not exceed 15 miles an hour. It 
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took it precisely one hour to run from Ft. Carroll to Sandy Point 
light, a distance of about 15 miles. The Columbia's speed at that 
time was close to 12 miles. The Columbia was making a mile in five 
minutes, the Florida one in four. Put in another way, while the Co- 
lumbia was traveling 4 miles, the Florida went 5. When the Florida 
passed Ft. Carroll the Columbia had something less than a quarter 
of a mile to go before reaching that point. From Ft. Carroll to the 
place of collision was, as we hâve seen, 21/2, miles. Between the pass- 
ing of Ft. Carroll by the Florida and the collision the Columbia trav- 
eled not quite 2% miles. If the Florida made 5 miles to the Colum- 
bia's 4, the Florida covered 31/2- miles while the Columbia was going 
about 2% miles to the place of collision. That is to say, at the time 
of the collision, the Florida was about a mile below buoy 26. It was 
still more than a mile short of the bell buoy. 

I believe that the entries in the logbook of the Florida showing the 
time at which it passed the Lazaretto Light and subsequently Ft. Car- 
roll are correct, as also the entry in the log of the Columbia showing 
the time at which it passed Ft. Carroll. If the Columbia was at Ft. 
Carroll at 7 -.29 it would hâve taken, at the speed at which it was trav- 
eling, about 12 minutes to bave reached the place of collision, and the 
collision would hâve taken place about 7 :41. If the Florida passed 
Ft. Carroll at 7 ■.28, it would hâve traveled the 4% miles to the bell 
buoy in about 18 minutes, and would hâve arrived there at about 7:46. 
Now, it is true that the log of the Florida says it arrived at the Seven 
Foot Knoll at 7 -.44. The Seven Foot Knoll is about two miles beyond 
the bell buoy. Capt. Almy of the Florida says that Jie entry 7 :44 
is a clérical mistake for 7:54. There can be no doubt that he is right. 
At 15 miles an hour, it would hâve taken the Florida 26 minutes from 
Ft. Carroll to the Seven Foot Knoll, and 26 minutes would hâve 
brought it there at precisely 7 :54. Moreover, from the Seven Foot 
Knoll to the Sandy Point Light is about 8;^' miles. At 15 miles an 
hour the Florida would hâve traveled this distance in 34 minutes, and 
would hâve arrived there at 8:28, which is precisely the time her log 
shows she did arrive. It foUows that the Florida did not pass the 
bell buoy until five minutes after the collision had taken place. 

It has been stated that the witnesses hâve been inclined to fix the time 
of the collision as about 7:35. The facts already stated show that it 
could not hâve taken place much before 7:41. The Reeder and the 
Vane traveled about six miles an hour. It would bave taken them at 
that rate of speed about 21 minutes to go from the bell buoy to the 
place of collision. If the collision took place as early as 7 :35, they 
must hâve passed the bell buoy at 7:14, which was 14 minutes before 
the Florida reached Ft. Carroll. If the collision took place at 7:41, 
they must bave passed the bell buoy as early as 7:20, which was 8 
minutes before the Florida got to Ft. Carroll. Even upon the impos- 
sible assumption that the entry in the logbook of the Rorida that the 
time if passed Seven Foot Knoll is not erroneous, the Florida must 
hâve gone by the bell buoy not earlier than 7 :36, and, if it there passed 
the tug and its tow, the collision could not bave taken place until 7 :57, 
very much later than anybody supposes it did take place. Ail thèse 
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circumstances confirm the conclusion already reached, that the Flor- 
ida at the time of the collision had not yet reached the bell buoy, and 
was not more than about one mile below the point at which the colli- 
sion took place. It has f urther support. Upon the assumption that the 
boats came together about 7:41, the collision took place 13 minutes 
after the Florida passed Ft. Carroll. By that time the Florida would 
hâve traversed 3^4 miles, and would hâve been only % of a mile be- 
yond the place of collision. To pass over this % of a mile would 
hâve taken the Florida 3 minutes. If that be true, the Vane passed 
the Florida about 1,300 feet east of the point of collision. At that 
time the Columbia would hâve been: 2,600 feet west of the point of 
collision. In that case at the time the Florida passed the Vane the 
Columbia was less than 3,900 feet away, or not quite % of a mile. 

For thèse reasons, I am constrained to fînd that the Florida passed 
the Reeder and the Vane not more than a mile ahead of the Columbia. 
As the Columbia was traveling 12 miles an hour towards the Vane, 
and the Vane 6 miles an hour towards the Columbia, the time which 
elapsed between the passing of the Vane by the Florida and the col- 
lision was probably slightly less than 31/2 minutes. Assuming this to 
be trUe, what afterwards happened is easy to understànd. The Reeder 
blew one blast to the Columbia. The Columbia at that time was on the 
northernmost side of the channel. In this position the Columbia did 
not suppose that the Reeder could intend the signal for it. It was easy 
for the Reeder and the Vane to pass the Columbia as they had passed 
the Florida. The Columbia accordingly did not answer. By the time 
the second signal was given some moments had elapsed. The Colum- 
bia attempted to pass port to port. To do so safely it was necessary 
for her to get very close to the south bank. The sheer followed. Such 
being the state of facts, the Reeder was, in my judgment, in fault. It 
had no right to call upon the Columbia to exécute a manœuvre which, 
as the resuit showed, could be carried out with perfect safety only 
upon condition that the Columbia should instantly and greatly reduce 
her speed and otherwise navigate with great care and caution. 

As between the Columbia and the Reeder, the latter was unques- 
tionably the privileged vessel. It had the right, however, to exercise 
its privilège only for its own protection. It had no right unnecessarily 
to increase the difficulties of the Columbia. There would hâve been 
neither difficulty nor danger in its passing the Columbia as it had 
passed the Florida. There was difficulty and danger in the method 
of passing it cornpelled. 

Nor is the Columbia free from blâme. The fact that its captain 
when he heard the first signal from the Reeder did not believe it 
could be intended for his vessel strongly suggests that he then ap- 
preciated that the manœuvre indicated by that signal if it was in- 
tended for his ship would be a délicate one. It became ail the more 
délicate by the lapse of time resulting from his failure immediately 
to respond to it. When the second signal was sounded by the Reeder, 
he should either hâve at once reversed his engines and given the 
danger signal, or hâve instantly greatly reduced his speed. He did 
neither. He undertook the dangerous manœuvre of running his ves- 
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sel at full speed to the extrême south bank of the channel. A re- 
sult foUowed which as an experienced navigator he must hâve known 
was under the circumstances possible, if not probable. 

Both the Columbia and the Reeder agrée that the Vane was not 
in fault. The conclusion follows that the damage caused by the col- 
lision must be divided equally between the Columbia and the Reeder. 

After having announced at the close of the hearing that I should 
hold both the Columbia and the Reeder in fault, at a subséquent day 
the parties were given a hearing upon the ascertainment of damage. 
The only difficult question involved was the value of the Vane at 
the time of the collision. That was not a matter of accounting. It 
seemed unnecessary to incur the delay and expense of a référence. 
There was the usual conflicting testimony as to the value of the Vane- 
It was not a new vessel. On the other hand, it seems to bave been 
in excellent condition and repair. As a resuit of causes which hâve 
manifested themselves in many other directions, the cost of construc- 
tion of such a barge is now greater than it was at the time it was 
built. The price of such vessels has accordingly increased. 

Taking ail the considérations together, I find the fair market value 
of the Vane at the time it was sunk was $10,000. I shall allow that 
sum with interest from the date of the hearing on the assessment of 
damages. 

I find her net earned freight at the time of the collision to bave been 
$100. 

The other items of damage, viz., the value of the cargo and of 
the Personal efïects of the captain and crew of the Vane, and the 
damage to the Reeder, hâve been agreed upon among the parties. 
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(District Court, D. Nebraska, Lincoln Division. April IC, 1912.) 

No. 26. 

Wateks and Water Courses (§ 179*)— Obsthuction of Stueam— Action fob 
Damages. 

Whlle one who obstructs the natural flow of a stream is liable (or dam- 
ages thereby caused by flooding the lands of another, to entitle the latter 
to recover, 'it is not sufiicient to prove the obstruction and that there 
was an overflow : but it must be further shown that the overflow would 
not hâve occurred, but for the obstruction, and the extent of the damage 
resulting from the overflow attributable to the obstruction must be traced. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig 
§§ 244-250, 256-259, 263, 264 ; Dec. Dlg. § 179.*] 

At Law. Consolidated actions by Alba Brown, Jr., and others, 
against the Chicago, Burlington & Quincy Raiiroad Company. On 
motion by plaintiffs for new trial. Overruled. 

Charles O. Whedon, of Lincoln, Neb., for plaintiffs. 
Byron Clark, of Omaha, Neb., for défendant. 

THOMAS C. MUNGER, District Judge. Thèse cases were Con- 
solidated for the purposes of trial, and a verdict for the défendant 

•For other cases see aame topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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was directed at the conclusion of the évidence. The actions were 
brought for the loss of crops and the érosion and silting of land, al- 
leged to hâve resulted from the defendant's négligence in causing the 
waters of a stream to overflow plaintififs' lands. Oak cteek is a nat- 
ural stream, arising in several branches about 22 miles above the 
place where the plaintiffs' injuries occurred. The creek and its trib- 
utary branches drain a watershed of about 200 square miles. The 
upper portion of this watershed is from 6 to 12 miles wide; but it 
narrows as it approaches the scène of thèse actions, until it is about 
2 or 3 miles wide, and the valley itself, in which water may run even 
at high flood stage, narrows to less than a mile. In this valley, Oak 
creek winds in a crooked course, being ordinarily a stream of a few 
feet in depth and of about 6 to 10 feet in width. Below the scène of 
the injury the valley widens somewhat, being joined by another stream 
of less size entering from the west. 

The défendant maintains a railway built across the valley of Oak 
creek, crossing the stream at a station called Woodlawn. The railway 
across the valley is laid upon an embankment, and this embankment 
is broken by two bridges, one a pile bridge over a draw about three- 
fourths of a mile east of Woodlawn, and the other a steel bridge laid 
across Oak creek. About 200 feet above the steel railway bridge is 
a dam in the creek, adjacent to a mill. In the years alleged in the 
pétitions, and following heavy rains over the Oak creek watershed, the 
water filled the channel of the creek, and also covered large portions 
of the plaintiffs' lands, injuring the crops thereon. 

Contour maps offered in évidence show that, when the water over- 
flows the banks of Oak creek at points above the railway embank- 
ment and bridge, it first covers the land (except a few narrow ridges 
on each side of the creek) just north of the embankment, and for a 
distance about three-fourths of a mile northward. If it were not for 
the embankment, the water would also cover the space south of the 
embankment, and it is usually covered at the same time, by reason of 
the overflow from the stream south of the embankment. When the 
water north of the embankment rises approximately another foot, it 
covers the ridges lying on both sides of the creek, and also overflows 
a large portion of the west half of section 29, lying to the north of 
the land previously overflowed. A rise of another foot covers a less 
amount adjacent to the portions before covered. In the floods com- 
plained of thèse portions of land were ail submerged. The water, 
when it overflows the valley to the east, finds a natural outlet through 
a well-defined draw, which runs under the pile bridge mentioned, and 
thence flows across the lands of the plaintifï Schweizer in a south- 
westerly direction, to agam join Oak creek. 

The spécifie charges made by the plaintiffs' pétitions allège that the 
défendant about 1906 removed a previously existing pile bridge, which 
had a waterway 120 feet wide, and substituted a bridge resting upon 
stone abutments, which reduced the width of the waterway to 65 
feet, because of the filling in of the space outside of the abutments, 
and that the solid steel girder which constitutes the side of the bridge 
also obstructed the water's flow, when the stream feached to that 
height. The charge made in the pétition is as follows : 
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"Some time prior to the year 1906 the défendants removed said bridge 
theretofore constnicted and extending across said Oak creek and resting 
upon said piling driven into the ground, and in lieu and in place of said 
bridge so resting upon piling the défendants placed another bridge, each end of 
which rested upon stone or concrète abutments. In the construction of said 
last-mentioned bridge the sides of the bridge were made of solid iron about 
65 or 70 feet in length and about 6 feet In helght from the bottom where the 
ends rested upon the stone abutments to the top of the sides of said bridge, 
and in the construction of said last-mentioned bridge the said défendants 
filled up the waterway theretofore existing, which was about 120 feet in 
length, for the distance of about 55 feet, thereby reducing the waterway 
along which the water flowed in said Oak creek and passed beneath said 
bridge to the distance of about 65 feet, and thereby wrongfnlly and unlaw- 
fuUy obstructed the flow of water in said stream at said bridge by means of 
the embankments at the ends thereof, so that ever since said last-mentioned 
bridge was constructed across said stream the flow of water in said stream 
in times of high water has been obstructed at and by said bridge, and by means 
of said bridge and embankments the water flowing along said stream, and 
which but for said embankments would hâve flowed along said stream and 
away from the lands occupied by the plaintifï, as hereinafter mentioned, was 
caused to flow back and over and upon the lands and crops of the plaintiff, 
as hereinafter described. * * * The water flowing down said Oak creek 
flowed down to the said bridge hereinbefore mentioned, which was located 
at or near said station of Woodlawn, and, owing to the waterway theretofore 
existing being filled up, the water was not able to escape along the natural 
course of said channel ; but being obstructed in its flow by said embankments 
and bridge, so constructed by the défendants across said Oak creek, and owing 
to the fact that said défendants had obstructed the said waterway beneath 
said track at the crossing of said creek by fllling up the previously existing 
waterway, the water flowed back, over and upon the growlng crops of the 
plalutiff, * * * and that said destruction of the plaintifC's crops was 
solely due and owing to the action of the défendants in fllling up the natural 
water course along and between which the water of said Oak creek flowed, 
and in putting in an embankment in lieu of the open space provided for the 
flow of waters by said bridge theretofore constructed upon the piling, and in 
causing said waters to overflow said crops." 

It is plain that the only obstruction complained of in plaintiffs' péti- 
tions is that, of the 120 feet of waterway previously existing, 55 feet in 
width was closed by the abutments of the new bridge, and by the filling 
in of the embankments back of them, and that the girder of the steel 
bridge added a further obstruction. No complaint is made of the long 
railway grade or embankment running three-fourths of a mile east of 
the bridge to the pile bridge, and west of the steel bridge along the val- 
ley ; but, although the grade had existed for more than a score of years, 
the pétition allèges the previously existing waterway of 120 feet under 
the former bridge "afiforded ample opportunity for the waters flow- 
ing down said stream to pass oflf without flowing or overflowing" the 
plaintiffs' lands. 

On the motion for a new trial, the sole question is whether the 
injury that the plaintiffs suffered arose from the act alleged. Mr. 
Justice Story, in Whipple v. Cumberland Mfg. Co., 2 Story, 661, Fed. 
Cas. No. 17,516, expressed the rule as to riparian rights in running 
streams in this way : 

"Every riparian proprietor is entitled to hâve the stream flow in its natu- 
ral channel, as it has been accustomed to flow, without any obstruction by any 
mill or riparian proprietor below on the same stream, unless the latter has 
acqulred such a right by long user, or by purehase, or in some other mode, 
which the law recognizes as conferring a title on him." 
195 F.— 64 
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In Atchison v. Peterson, 20 Wall. 507-511, 22 L. Ed. 414, the Su- 
prême Court adopts the following language from Chancelier Kent: 

"Every proprletor of lands on the banks of a river," says Kent, "has natu- 
rally an equal rlght to the use of the wàler whlch flows In the stream adjacent 
to hls lands, as It was wont to run (currere solebat) without diminution or 
altération. No proprietor has a right to use the water to the préjudice of 
other proprletors above or below him, unless he has a prior rlght to divert it, 
or a title to some exclusive enjoyment. He has no property in the water 
itself, but a simple usufruet while it passes along. 'Aqua currit et débet 
currere ut currere solebat.' Though he may use the water while it runs 
over his land as an incident to the land, he cannot unreasonably detain it, or 
give it another direction, and he must return it to its ordinary channel wheu 
it leaves his estate. Without the consent of the adjolning proprletors he 
cannot divert or dlminlsh the quantlty of the water whlch would otherwise 
descend to the proprletors below, nor throw the water bacU upon the proprle- 
tors above without a grant or an unlnterrupted enjoyment of 20 years, whlch 
Is évidence of it. This Is the clear and settled doctrine on the subject, and 
ail the dlffleulty whlch arises consists In the application." 

The same rule is expressed by the courts of this state. In Kane 
V. Bowden, 85 Neb. 347, 123 N. W. 94, it is stated as follows : 

"Water flowing In a well-deflned water course, whether swale or creek, in 
its primitive condition, may not, except in the exercise of the power of emi- 
nent domain, lawfully be diverted and cast upon lands of an adjolning pro- 
prletor, where it was not wont to run accordlng to natural drainage." 

In Conn et al. v. Chicago, Burlington & Quincy R. R. Co., 88 Neb. 
732, 130 N. W. 563, it was said: 

"In an action to recover damages for a rallway company's alleged négligence 
In constructing Its roadbed, so as to Interfère wlth the drainage of surface 
water, the jury should be instructed that if the roadbed did not obstruct the 
natural drains and water courses through whlch aceumulatëd surface water 
was wont to flow while the premlses were In a state of nature, or if those 
drains were obstructed by the défendant, so long as it substltuted an artifl- 
clal way of equal capaclty and efficlency, it was not négligent In constructing 
a solid continuous roadbed for Its rallway." 

See, also, Gould on Waters, § 204. 

The care which is required of the lower riparian proprietor is meas- 
ured by the standard of the natural flow of the stream. The plain- 
tiffs in thèse cases allège a departure from that standard by the de- 
fendant. In order to establish this charge, it was incumbent on the 
plaintiffs, not only to prove the existence of a flood arising from the 
waters of the stream, but also that the flood was a departure from 
what would hâve resulted if the stream had flowed in its natural 
course. 

That there was an overflow from the creek, and that it was caused 
by the narrowing of the stream at the bridge, does not suffice to es- 
tablish the Cause of the plaintiffs' injuries. Those injuries might hâve 
resulted from thèse floods, if no bridge had ever been erected at Wood- 
lawn. It is â well-known fact that the valleys of many streams in this 
région are frequently inundated, and that such floods occur at places 
where there are no artificial obstructions. The valleys of the Missis- 
sippi, the Missouri, the Kaw, and the Platte were subject to overflows 
before natural conditions were cha,nged, and so were the valleys of 
many of the lesser tributaries of thèse rivers. It is shown by the evi- 
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dence that both the channel and the valley of Oak creek bave a very 
slight fall in the vicinity of Woodlawn, and that the flood waters of 
the creek often overspread the valley above and below Woodlawn, at 
places where no obstructions bave been made. It was incumbent on 
the plaintiffs to show that their injuries would not bave been suf- 
fered, had there been no obstruction, and the creek had flowed as it 
was v/ont to do, in its natural channel. The extent of the rainfall, 
the length of time in which it fell, the natural conformation and dé- 
cline of the stream and of the valley, the carrying power of the strearn, 
and the expérience with other similar rainfalls under similar condi- 
tions, afïord a basis for comparison between the efïect of the natural 
flow under such circumstances and the efïect of the floods in ques- 
tion. No évidence was given to show the capacity of the natural wa- 
ter course to care for floods like those in controversy, and for ail 
that appears the plaintiffs' crops might bave been inundated practi- 
cally to the same extent, or at least damaged to the same extent, by 
a lesser inundation, had no bridge ever been built across the creek at 
Woodlawn. 

That there would bave been some inundation of plaintiffs' lands, if 
the defendant's bridge had not been built, seems obvions from the 
fact that the land immediately below the bridge and embankment was 
covered to a very large extent at the same times, and from the fur- 
ther fact that lands many miles to the north of the embankment and 
bridge, and beyond their influence, were likewise flooded. At ail 
events, it was the plaintiffs' duty to show what they alleged; that is, 
that the damage done arose from the alleged obstruction. 

There was no évidence to go to the jury tending to show the stand- 
ard of légal comparison by which thèse floods were to be measured. 
It was left to conjecture whether a similar flood, under similar cir- 
cumstances, would hâve covered plaintiffs' lands, or portions of them, 
and to what length of time it would bave remained, had the vvater- 
way been 120 feet wide, as plaintiffs alleged it had formerly been, or 
had it been the width that nature had provided. The fact that the wa- 
ter was dammed up behind the bridge girder and the railway embank- 
ments flanking the bridge does not show that otberwise it would not 
bave been over the land deep enough, and for sufficient time, to bave 
destroyed the plaintiffs' crops and to hâve done the other injuries com- 
plained of. Such obstruction of the water does tend to show that to 
the extent of the excess of height of the water north of the embank- 
ment and bridge over that below them, and over the area reached only 
by this excess, an effect was traced to the embankment and bridge. 
It is said that the contour maps enable the jury to ascertain the 
amount of land thus affected by the height of the water against the 
bridge girder, and to that extent the plaintiffs made a prima facie 
case. This would be conceded, if the bridge girder were the only 
obstruction raising the water to that height ; but the évidence shows 
that the railway embankment for a long distance on either side of 
the bridge was of the same height that the water rose upon the girder. 
As no complaint was made of this railway embankment, and no évi- 
dence was offered to show the extent to which the water was retarded 
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by the girder alone, the jury had no basis by which to détermine what 
amount of water it backed upon plaintiffs' lands. 

There was évidence, also, that water backed up certain draws, and 
then spread out over lands of some of the plaintiffs; but the first 
would also hâve happened if no bridge had been built at Woodlawn, 
provided the water filled the creek bed to the top of the banks, and 
the second would hâve occurred if the flood overflowed the creek 
banks near Woodlawn, so that no aid is given in determining whether 
this overflow was caused by the bridge or by a natural f reshet. Sim- 
ilar questions to the one presented hère bave frequently been before 
the courts. In Morris v. Receivers of Richmond & D. R. Co. (C. C.) 
65 Fed. 584, 585, it was said : 

"In the case at bar it Is a non sequitur to assume that, because there was 
a rallroad embankment below the place of damage by which the flow of the 
water of the freshet was obstructed, therefore the damage to plaintiffs tobac- 
co was caused by the obstruction. It is not enough to prove the obstruction 
and stop there. Something more must be proved. Damages from freshets so 
frequently occur on streams in which there are no dams below the places of 
damage that the courts are bound to take judicial notice of the fkct. Where 
damage occurs during the coïncident existence of a freshet and an obstruction, 
it must be afiirmatively proved that, if there had been no obstruction, there 
would hâve been no damage. It is of common knowledge that damage is 
produced by freshets, where there are no dams or other obstructions to the 
waters of streams below the places of the damage." 

In Treichel v. Great Northern Ry. Co., 80 Minn. 96-101, 82 N. W. 
1110, II 12, in reversing a judgment in favor of the plaintiff, the court 
said: 

"It is conceded that défendant would be liable for damages resulting from 
its obstruction of the creek; but who can tell from the record whether this 
was the cause? Water was every where. No data is furnished as to the es- 
tent of the water back of and beyond plaintiff's land, which had tç pass out 
through this coulée. There is no évidence as to the amount of water that 
could pass through in any given time, as compared with the water to pass 
through, or how much longer it would take. Other water courses and cul- 
verts may hâve been obstructed, throwlng water back to this stream which 
would not naturally flow there. Damages cannot be predicated upon conjec- 
ture and mère spéculation. From ail the évidence In the case, we are forced 
to the conclusion that plaintifC has not shown that the acts charged are the 
proximate cause of the injuries alleged." 

See, also, Karchner v. Pennsylvania R. Co., 218 Pa. 309, 67 Atl. 
644; Oakley v. Neese, 54 Ga. 459; Texas & P. Ry. Co. v. Padgett, 
14 Tex. Civ. App. 435, 37 S. W. 92; Kansas City, M. & B. R. Co. 
V. Smith, 72 Miss. 677, 17 South. 78, 27 L. R. A. 762, 48 Am. St. 
Rep. 579. 

Summing up the principles applied in thèse décisions, it may be 
stated that in an action of this kind it is not sufficient to prove an 
obstruction of a stream, and that such obstruction contributes to caus- 
ing an overflow and an injury; but the amount of overflow and dam- 
age which is caused by such obstruction must be traced. Ordinarily 
this requires that a comparison be made by évidence as to what over- 
flow and injury would bave existed in the course of nature under sim- 
ilar circumstances if there had been no obstruction, and only for the 
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différences between the results is the one causing the obstruction lia- 
ble. 

As there was no évidence from which the jury in thèse cases could 
hâve made this comparison, the verdicts were properly instructed for 
the défendant, and new trials are denied. 



THE HA HA. 

(District Court, S. D. Alabama, S. D. April 6, 1912.) 
No. 1,333. 

Maritime Liens (§ 30*) — Repaii'.s— Construction or Statute. 

Act June 23, 1910, c. 373, 36 Stat. 604 (U. S. Comp. St. Supp. 1911, p. 
1191), provides that any person furiiishing repairs and supplies to a ves- 
sel, foreign or domestic, shall hâve a maritime lien thereon, and it shall 
not be necessary to allège or prove that crédit was given to the vessel; 
that (among others) any person to whom the management of the vessel 
at the port of supply is intrusted shall be presumed to hâve authority 
from the owner to procure repairs, etc. ; but that, if the furnisher knew 
or by the exercise of reasonable dllisence could have ascertained that 
the person ordering the repairs was witliout authority to bind the vessel, 
then the act shall not conter a lien, llcld, that such act supersedes ail 
State statutes on the subject, and that one furnishing repairs to a vessel 
on the order of one who had been in possession of it for some time, 
claiming to be the owner, was entltled to a lien therefor, unless It was 
afïirmatively shown that he had reason to make Inqulry as to the au- 
thority of such person, and that such person did not have authority, or 
that he had waived a lien. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 37, 38; 
Dec. Dig. § 30.* 

Walver and extinguishment of maritime lien, see note to The Nebraska, 
17 C. C. A. 102.] 

In Admiralty. Suit by G. D. Henrichs against the gasoline launch 
Ha Ha. Decree for Hbelant. 

G. B. Cleveland, Jr., for Hbelant. 
Hanaw & Pillans, for claimant. 

TOUIvMIN, District Judge. The act of Congress of June 23, 1910, 
provides that any person furnishing repairs or supplies to a vessel, 
foreign or domestic, shall have a maritime lien on the vessel, and it 
shall not be necessary to allège or prove that crédit was given to the 
vessel; and the following persons shall be presumed to have author- 
ity from the owner to procure repairs, etc. (among others), any per- 
son to whom the management of the vessel at the port of supply is 
intrusted. But no person tortiously or unlawfully in possession of 
a vessel shall have authority to bind the vessel. It further provides 
that if the furnisher knew, or by the exercise of reasonable diligence 
could have ascertained, that because of the terms of a charter, or of 
an agreement for the sale of a vessel, or for any other reason, the 
person ordering the repairs was without authority to bind the ves- 
sel, then the act shall not confer a lien. 36 Stat. at Large, 604. 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In the case at bar there is no évidence, direct or circumstantial, that 
the libelant knew that Farrell, the person in possession of the launch 
at the time, was without authority to order the repairs, even if such 
authority as a f act was essential. There was no charter of the ves- 
sel, and no agreement for the sale of the vessel. What reason was 
there appearing at the time the repairs were ordered to put the libel- 
ant upon inquiry as to the terms and conditions on which Farrell 
had possession of, and was operating, the launch? If there were cir- 
cumstances attending the transaction to put libelant upon inquiry, and 
he chose to shut his eyes and make no inquiry touching thèse mat- 
ters, some question might arise. But no such circumstances bave 
been shown. Farrell not only had ostensible authority to order the 
repairs, but under the act of Congress (June 23, 1910), and on the 
facts of the case as shown by the évidence, he had full authority 
to do so. Prior to said act, the presumption of law was that re- 
pairs or supplies f urnished a vessel in a f oreign port, upon the re- 
quest of the captain, were made upon the crédit of the vessel as 
well as upon that of her owners. It was not necessary to the ex- 
istence of a lien on the vessel that there should be any stipulation that 
crédit should be given on her account. The Emily Souder, 17 Wall. 
666, 21 L. Ed. 683; The Vigilant, 151 Fed. 747, 81 C. C. A. 371 ; 
The Iris, 100 Fed. 104, 40 C. C. A. 301. 

Many of the fédéral courts had held that state statutes may create 
a valid lien upon a vessel for a debt due on account of repairs done 
at her home port, regardless of whether the repairs were made ex- 
pressly upon the crédit of the vessel. In the case of The Vigilant, 
supra, the court said : 

"We think there Is notàlng to authorize the proposition that the limitations 
attaching to a lien created by the maritime law for necessarles supplled to a 
foreign vessel attach also to a lien which dépends for its existence entirely 
upon a State statute, without regard to the requirement of the statu te itself 
in that respect." 

The substance of the opinion cited is that whether a lien for repairs 
done to a domestic vessel exists by virtue of a state statute is to 
be determined solely by the provisions of such statute without référ- 
ence to the limitations respecting Uens on foreign vessels given by the 
gênerai maritime law; and there is a presumption that repairs done 
to a domestic vessel, although on the order of the owner or of one 
lawfully in control of the vessel, are so done on the crédit of the ves- 
sel, and the lien exists unless it is affirmatively shown to hâve been 
waived. As said by the court in the case of The Vigilant : 

"Like every other privilège or advantage given by law, it can be waived, 
and an understandlng between the parties that no such lien is contemplated 
would be effective for that purpose." 

Prior to said act of June 23, 1910, there was conflict of décision 
on the question whether the doctrine in relation to foreign vessels 
that the présence of the owner defeats the lien, and that there was 
no claim àgainst the vessel, unless there was an express understand- 
lng, applied to liens on domestic vessels created by a state statute. 
There are cases wherein the courts held that a local lien can be en- 
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forced in admiralty only where crédit is given the vessel, and that in 
this respect there are the same limitations as with référence to sup- 
plies furnished or repairs donc to a ship in a foreign port. And there 
is high contrary authority; that is, that, where the statute uses gên- 
erai terms and says nothing about the necessity for an understand- 
ing for crédit, the lien will arise by virtue of the provisions of the 
statute. The Alvira (D. C.) 63 Fed. 144 ; McRae v. Bowers Dredging 
Co. (C. C.) 86 Fed. 344; The Iris, 100 Fed. 104, 40 C. C. A. 301; 
The Vigilant, 151 Fed. 747, 81 C. Ç. A. 371; notably the last two 
cases hère cited. They are Circuit Court of Appeals cases, and the 
opinions are in my judgment the best reasoned, most logical, and just 
of any on the subject that hâve corne to my notice. 

The conflict referred to doubtless came to the attention of Con- 
gress, and Congress concluded to settle the question by the passage 
of the act of June 23, 1910, whereby ail state statutes were and are 
superseded. From the want of uniformity in the local statutes on the 
subject very likely arose the conflict in the décisions referred to. 
However, we now hâve a fédéral statute which controls ail cases, 
whether relating to foreign or domestic vessels. There is a mari- 
time lien given on ail alike. The only case analogous to the one at 
bar since the act of Congress of June 23, 1910, that I hâve seen, is 
that of The lola (D. C.) 189 Fed. 979. In that case supplies were 
furnished to a tug on the captain's orders while at her legitimate 
work under a charter party, in which the charterers agreed that they 
would not suiïer any liens to attach to the property or any indebted- 
ness to accrue that might constitute a lien. Thèse terms of the char- 
ter party were not known to the merchants who furnished the sup- 
plies, nor were they put upon inquiry The court held the tug lia- 
ble for ail supplies furnished after the act of Congress of June 23, 
1910, and said the liability of the tug after that act "seems beyond 
question." 

But the proctor for claimant contends that the libelant has stated 
himself out of court by his own testimony ; that his testimony shows 
that the work was donc on the personal crédit of Farrell, who ordered 
the work done. I do not agrée with this contention. In the first 
place, the statute déclares that any person who furnishes repairs to 
a vessel shall hâve a maritime lien on the vessel, and it shall not be 
necessary to prove that crédit was given to the vessel. That lien ex- 
ists unless Farrell was wrongfully or unlawfully in possession of the 
vessel (and this is not claimed either in the évidence or argument), 
or unless it is affirmatively shown to hâve been waived by the libel- 
ant, and by an understanding between the parties that no such lien 
was contemplated. There is no évidence of any such understanding. 

Now, what are the facts as shown by the évidence on that point? 
Farrell brought the launch to Hbelant's ways, and engaged him to 
do some repairs on it. Farrell promised to pay for the repairs when 
made. Nothing was said about crédit being given to Farrell or to 
the vessel. Libelant testified that Farrell promised to pay the bill 
and he expected him to do so; that there was no one else as far 
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as ,he knew that he could expect to pay it ; that he did not give him 
crédit separate f rom the boat ; that Farrell said he owned the boat, 
and he (libelant) believed he was the owner; that he knew no other 
owner, and at that time he had never heard of any other owner. 
Libelant further stated that, when he did the work, he (as he ex- 
pressed it) "had the idea that the boat would be good for it," and 
also that Farrell, the owner, would be. He said he knew that Far- 
rell had been running the boat for some time, and had previously 
got him to do some small repairs on it, for which he paid. After 
the work was done, Farrell f ailed to take the boat away and never 
paid for the work. The law gave libelant a maritime lien, and the 
évidence does not affirmatively show that he ever waived it. It cer- 
tainly does not satisfy me that he waived it. 

Was libelant authorized to make the repairs on Farrell's request? 
He testified that the repairs were necessary, and the boat would not 
hâve run without them; that Farrell had the boat in his possession 
for some time, using it in his business of towing, etc., in Mobile 
river and harbor; that Farrell said he was the owner of the boat, 
and he had no reason to question, the truth of his statement, and 
he made np investigation or inquiry of other persons as to the truth 
of his statements. It also appeared from other évidence in the case 
that Farrell had been engaged in the business of looking after booms, 
in towing "gunboats" used in raising sunken logs, and in towing logs, 
etc., and that he used this launch in prosecuting said business. 

The claimant, Phinney, testified that he owned the launch since 
1906; that he used her himself up to about a year ago; that he let 
Farrell hâve her to use for a "boom boat" under an agreement that, 
if he could aflford to pay him anything for the use of her, he would 
do so. He stated that the boat was lying up and was of no spécial 
use to him, and he thought it could be of value to him; that there 
was no specified amount that Farrell was to pay him, but he ran the 
boat, and, if he made any money, he (Phinney) would get some of 
the profits, and, if Farrell did not make any money, he would get 
none. Phinney further testified that Farrell did not pay him any- 
thing, and he did not find out whether he made any money or not. 
He stated that Farrell had a good name, and that he let him hâve 
the boat more to help him than anything else, under the arrangement 
stated. He stated that he gave Farrell no authority to bave repairs 
made on the engine ; that he would not hâve had the work done ; that 
it was not worth it. Subsequently Phinney found the boat in libel- 
ant's possession where Farrell had left it, and took it away with libel- 
ant's consent, but refused to pay the bill due for the work done which 
was presented to him by libelant, saying he had nothing to do with 
it, and refused to take it. Phinney delivered the launch to Farrell 
to be operated under his management in his business, but with the 
agreement that, if there was any money made in the business, Phin- 
ney was to get part of the profits. Farrell was a person who, under 
the statute, was presumed to hâve authority to procure repairs for 
the launch. If he had no express authority from Phinney to hâve 
repairs made, this was not known to Hbelant. Under the facts of 
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the case no express authority was necessary. I think the case in be- 
half of the libelant is free from difficulty in this respect. 

My opinion' is that the libelant is entitled to a decree for $30.50, 
the amount of his bill. It is so ordered. 



SYMOXS V. 10,466 BARRELS OF CEMEXT. 

(District Court, W. D. Washington, N. D. April 27, 1912.) 

No. 3,608. 

1. SiiiPPiNG (§ 106*)— Bill of Lading— Effkct— Preight— Weigiit of Cabgo. 

The estimated weight of a cargo stated in bills of lading prepared by 
the shipper and signed by the inaster constitutes an agreeraent bindlng 
on the parties for the purpose of Computing freight, unless inipeached by 
proof Of a différence in the actual weight. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 225, 226, 414- 
419 ; Dec. Dig. § 106.*] 

2. Shipping (§ 154*)— Ship's Lien— Expense of Pkeserving Cargo. 

A ship is responsible for the préservation of the cargo from the tinie 
of receiving it until it is delivered, and the captain has authority to in- 
eur any expense necessary to the fulflllment of that obligation, and the 
ship is entitled to a lien therefor. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 226, 516-520; 
Dec. Dig. § 154.*] 

3. Shipping (§ 177*) — Charter— Demurrage. 

A ship held entitled to demurrage from a charterer for delay in dis- 
charging caused by lack of space on the wharf for cargo as fast as she 
was ready to deliver it, and for her being displaced to malie room for 
another vessel. 

[Ed. Note. — For other «ises, see Shipping, Cent. Dig. §§ 576-582. 584; 
Dec. Dig. § 177.* 

Demurrage, see note to Harrison v. Smith, 14 C. C. A. 657 ; Randall v. 
Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

In Admiralty. Suit by T. R. Symons, master of the British bark 
Port Caledonia, against 10,466 Barrels of Cernent, to enforce a lien 
for freight, demurrage, and expenses claimed under a contract of 
affreightment. Decree for libelant. 

The British bark Port Caledonia was chartered for a voyage from Antvverp 
to Seattle and Taconia. The provisions of the charter party relevant to the 
questions to be decided are that a full and complète cargo of which at least 
three-fourths should be cernent in barrels should be carried ; the cargo to be 
brought to and taken from alongside of the vessel at eharterer's risk and ex- 
pense; the shipniaster to sign bills of lading, as presented. without préjudice 
to the charter party ; the vessel, when loaded, to proceed with dispatch to 
Tacoina and Seattle, Wash, to diseharge at any wharf or place delivering the 
cargo there as directed; half eost of weighing, not exceeding 6y2 cents per 
ton, to be paid by vessel on any cargo that may be actually weighed at port 
of discharge; freight to be paid at the rate of 20 shillings per ton of 2,240 
pounds delivered on final and true delivery of the cargo at port of discharge, 
payable in United States gold -t-oin at the rate of $4.s6 to the pound sterling ; 
vessel to be discharged at an average speed of not less than 150 tons per 
weather working day af ter vessel is in berth ; ail days on demurrage, if any, 
to be paid for at the rate of 3 pence per net register ton per day. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 
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Most of the cargo carrled was cernent. Bills of ladlng prepared by the 
charterer's agent were signed by the captaln of the ship, specifying the num- 
ber of barrels and the weight and the amount to be paid for the carriage 
thereof, and containing stipulations that the freight should be pald on de- 
Uvery at the rate of exehange of $4.85 per pound sterling, and that the ship 
should not be llable for leakage, breakage, loss, or damage by heatlng, sweat, 
rust, or decay, unless oecasioned by Improper stowage. The vessel made the 
voyage wlthout any unusual occurrence and commeneed dlscharglng at Seattle 
October 26, 1907, and finlshed dlscharglng at Tacoma, December 20th, and de- 
murrage Is demanded for 11% days in exeess of the stlpulated lay days. A 
large number of the barrels containing cernent were found to be unflt for 
handling by reason oï shrlnkage of the staves, loosening of the hoops, and 
dropping eut of the heads. Some of the damaged barrels were dellvered upon 
the wharf, and the wharfinger protested agalnst recelving the cargo in bad 
condition. After a delay of several days, the damaged barrels remalning in 
the ship were recoopered by the shlp's crew and a man from shore hired by 
the captain. The libelant's claim against the cargo of cernent ineludes the 
three following items: $505.20 balance of freight; $1,549.74 demurrage ; $100 
expense of recoopering damaged barrels. Tp protect this claim, part of the 
cernent was stored in a warehouse sub.lect to the carrier's lien and to en- 
foree said claim this suit was instituted. The third paragraph of the libel 
reads as follows: "That, upon the exécution of sald charter party, said bark 
proceeded to lo.ading berth at Antwerp, and then loaded a cargo composed of 
gênerai merchafadlse shipped by varions parties, and 9,684 barrels of Eisa 
brand, and 10,093 barrels of Bise brand, of cément, shipped by Alex. De 
Groote & Co., as agent of the charterer, for whlch cargo the master signed 
blUs of ladlng as presented, and partlcularly signed blUs of ladlng for said 
cernent presented by Alex. De Groote & Oo. as agent of charterer, wherein 
the weight of said cernent was represented by said charterer to be 3,487,330 
kilos." The response to this in the answer is in the following words: "Claini- 
ant admits article 3 of sald libel, save and except it dénies that the weight of 
said cernent so shipped on said vessel was 3,487,330 kilos." The libel also 
avers that ail of the cargo recel ved on board the vessel at Antwerp was dis- 
charged at Seattle and Tacoma, and this is not controverted by the answer. 
The libel also avers that a balance of the freight earned, amounting to $505.- 
20, remains unpald. The answer dénies the amount, and avers the true 
amount remalning unpald to be $77.46, which, with the interest thereon, bas 
been deposited in the registry of the court for the libelant. The libel also 
avers détention of the ship by default of the charterer, the bad condition of 
part of the cargo- due to breakage and leakage of the barrels not caused by 
bad stowage, and an expense of $100 Incurred for recoopering, and as to 
thèse matters' the answer makes an issue. 

Ira A. Campbell and Bruce Shorts, for libelant. 
Williams, Wood & Linthicum, Isaac D. Himt, and S. G. Murray, 
for claimant. 

HANFORD, District Judge (after stating the facts as above). The 
real point of différence between the parties respecting the amount of 
freight earned ând the true balance due to the libelant is in the dis- 
crepancy between the vs^eight of the cément specified in the bills of 
lading and the estimated weight of the cernent discharged upon which 
duty v*?as paid. The court construes the charter party and the bills 
of lading together as constitiiting the contract by which the rights 
of the parties are to be adjudicated. In the written arguments sub- 
mitted I find a useless contention as to whether the amount of freight 
in American money should be computed at the rate of exchange fixed 
by the charter party, viz., $4.80 per pound sterling, or the rate spec- 
ified in the bills of lading, which is $4.85 per pound sterling. This 
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is not important, for the reason that according to the libelant's tes- 
timony the total weight of the entire cargo was 3,857 tons, the total 
amount claimed to hâve been earned is $18,513.94, and payments on 
account which he credited amount in the aggregate to $18,008.74, the 
différence being $505.20, which is the balance sued for. This is only 
34 cents in excess of the true amount computed at the rate of $4.80 
per pound sterling. "De minimis non curât lex." 

[1] The bills of lading were prepared by the charterer's agent and 
presented to the captain for signature, and, when signed, constituted 
a valid agreement as to the estimated weight of the cernent, binding 
upon the parties, unless impeached by proof of a différence in the 
actual weight, which could only be ascertained by weighing the entire 
consignment or by a subséquent agreement adopting a différent esti- 
mate. It is true that the bills of lading show the estimated weight of 
the cément received by the ship and the freight was to be paid only 
upon the weight of cément delivered at the port of destination, but the 
pleadings admit that ail of the cernent received by the ship at Ant- 
werp was discharged at Seattle and Tacoma, and no claim has been 
made for short delivery. The respondent relies upon customhouse 
certifîcates showing the estimated weight of the cément upon which 
duty was paid, but there is no compétent évidence to establish as a 
fact that the estimate made by the customs offîcers was more nearly 
accurate than the estimate which the parties agreed to by the signing 
and acceptance of the bills of lading. Therefore the court finds the 
weight of the cargo to hâve been 3,857 tons, and that the balance 
due to the libelant on account of freight earned is $504.86. 

The respondent contends that the évidence does not disclose the 
cause of the damaged condition of part of the cargo, and that the 
burden of proof rests upon the libelant to overcome the presumption 
arising from proof that the barrels were in good condition when re- 
ceived by the ship by proving that the damage was caused by a fault 
for which the charterer is responsible. The court finds, however, that 
the évidence does prove that the cargo was well stowed, and that the 
breakages and leakage were the natural conséquences of shrinkage 
of the barrel staves after the cargo had been stowed. Whatever loss 
was caused thereby and the expenses of reconditioning the barrels to 
make them fit for handling is to be born by the charterer and not by 
the ship. 

[2] A ship is responsible for the préservation of the cargo from 
the time of receiving it until it is discharged and her captain has au- 
thority to incur any expense necessary to the fulfillment of that obli- 
gation, and the ship's lien upon the cargo includes such necessary 
expenses if rightfully chargeable against it. In this case it was the 
right and duty of the libelant to recooper the barrels on board the 
vessel, and to charge the expense against the cargo, because that was 
necessary to minimize the loss by leakage, and it would be unjust to 
allow demurrage during the period of his delay in performance of 
that duty. 

[3] There was delay caused by an excessive accumulation of mat- 
ter upon the wharf and lack of space to receive cargo when the sViip 
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was ready to deliver it, and by displacing the vessel in her berth to 
make room for another vessel, and for that delay the libelant is enti- 
tled to demurrage. I consider that demurrage at the rate specified 
in the charter party for five days time is justly chargeable, for which 
the ship is entitled to a Hen, and it will be decreed accordingly. 

The évidence proves that there was an actual expense amounting to 
$25 for recoopering which the Hbelant paid, and most of the work 
of recoopering was done by the crew of the ship. I consider that the 
claim of $100 for reimbursement and compensation is reasonable, and 
that item is allowed. 



In re GLAZIER. 

■ pistrict Court, M. D. Pennsylvania. April 30, 1912.) 

No. 2,063. 

1. Bankbuptct (§ 57*) — "Acr or Eankrtjptct" — Concealment of Assets — 

"CONCEALED." 

Bankruptcy Act July 1, 1898, c. 541, § 3a (1), 30 Stat 546 (U. S. Comp. 
St. 1901, p. 3422), provides that acts of bankruptcy by any person shall 
consist of having conveyed, transferred, "concealed," or removed, or per- 
mltted to be concealed or removed, any part of his property with Intent 
to delay or defraud hls creditors, or any of them. Held, that the word 
"conceal" means to hlde or wlthdravr from observation, to carry or keep 
from sight, to prevent discovery of, or to withhold knovi'ledge of ; and 
heuce a pétition alleging that the bankrupt did deny and conceal owner- 
ship ôf a partieular bank, so that the creditors, by virtue of deposlts 
carried by them In the bank, were, by the acts and déclarations of the 
bankrupt, misled Into the belief that the bank belonged to another, and 
that within four months the petitioner concealed the assets of the bank 
by tumlng the same over to the exécutrices of décèdent, to be by them 
admlnlstered as h*" property, sufficiently alleged concealment of property 
with Intent to defraud creditors, and constituted an "act of bankruptcy." 

[Ed. Note.— For other cases, see Banliruptcy, Cent. Dig. §§ 57, 66, 69- 
79 ; Dec. Dig. § 57.* 

For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, 
p. 7562; vol. 2, pp. 1377-1384.] 

2. Bankruptcy (§ 57*) — ^Act of Bankeuptct— Concealment of Assets— In-. 

TENT. 

Where a bankrupt assigned to the exécutrices of a décèdent, to be ad- 
mlnlstered as the property of his estate, the assets of the bank, vphich 
she, In faet, owned, undoubtedly for the purpose of conserving it In 
Bome manner for her own use, retaining an equity in the same to re- 
deem in case there was more property than sufBcient to pay the cred- 
itors, her intent concerning the bank and its assets must be regarded as 
one to conceal her property, whether she had any right to or control of 
ail her property during the time of such concealment not belng material 
as to the question of her Intent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 57, 66, 69- 
79; Dec. Dig. § 57.*] 

In the matter of Julia T. Glazier, bankrupt. On demurrer to a péti- 
tion in involuntary bankruptcy. Overruled. 

C. R. Savidge and H. W. Petrikin, for petitioner. 

James S. Woods, T. F. Bailey, and O. H. Hewit, for demurrant. 

•For other cases see same topic & § huubue in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WITMER, District Judge. This is a demurrer to a pétition in invol- 
untary bankruptcy, filed against Julia T. Glazier. The pétition, which 
was filed January 6, 1912, as amended, showing that the said Julia T. 
Glazier on August 3, 1911, niade a gênerai assignment of ail her prop- 
erty, real, personal, and mixed, for the benefit df her creditors, avers : 

"That the said Julia T. Glazier, being insolvent, aud being the owiier of 
the Huntingdon Bank, a private bank doing business at Huntingdon, Pa., 
before and after nmking the deed of voluntary assignment to R. J. Matteru, 
as in said pétition set forth, did deny and conceal her ownership of said 
bank, so that your petitioners, being creditors of the said Julia T. Glazier by 
virtue of deposits carried by theui in said bank, were, by the acts and décla- 
rations of the said Julia T. Glazier, deceived and misled unto the belief that 
the said bank belonged to one C. H. Glazier, and your petitioners did not 
dlscover that the said Julia T. Glazier was the owner of said bank until the 
llth day of Deeember, 1911. That the said Julia T. Glazier, being insolvent, 
did, for the purpose of hindering, delaying, and defrauding her creditors, 
within four months preceding the filing of the pétition in bankruptcy, of 
which this is an amendment, commit the foUowing acts of bankruptcy: 

"1. She transferred and coneealed, and permitted to be concealed, as- 
sets of said Huntingdon Bank, her property, by turning the same over to the 
exécutrices of said C. H. Glazier, deceased, to be by them adnilnistered as 
the property and effects of the said C. H. <}lazier, and by aliovving the said 
exécutrices to take charge of, to hâve In their possession and control, to dis- 
pose of, to administer, account for, and proceed to Inive said projwrty dls- 
tributed as the estate of said 0. H. Glazier, which said acts of administration 
Vt'ere continuous, and contlnued from the lOth day of June, 1311, until the 
llth day of Deeember, 1911." 

The pétition, continuing, sets forth the partictilâr acts of the alleged 
bankrupt showing her déniai and concealment of her ownership of 
the said bank, whereby her creditors and her assignée were deceived, 
ail for the purpose, as alleged, with intent, on her part, of hindering, 
delaying, and defrauding her creditors. 

[1 ] The demurrer admits ail of the allégations of the pétition, which 
clearly makes out an act of bankruptcy under section 3a (1) of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. 
St. 1901, p. 3422]). It provides that: 

"Acts of bankruptcy by any person shall consist of having (1) conveyed, 
transferred, concealed, or removed, or permitted to be concealed or remov- 
ed, any part of bis property with intent to hinder, delay, or defraud his 
creditors, or any of them." 

The alleged bankrupt evinced an indisposition to disclose her real 
financial condition. More than this, it appears that she actually con- 
cealed a valuable portion of her assets, keeping them beyond the reach 
of her creditors and her own assignée, appointed for their alleged bene- 
fit. Such is concealment within the meaning of the statute. To con- 
ceal is : 

"To hide or withdraw from observation ; to eover or keep from sight ; to 
prevent the dlscovery of ; to withhold knowledge of." Webster's Dictionary. 

The word is thus used in like statutes. Thomas v. State, 92 Ala. 51, 
9 South. 541 ; O'Neil v. Glover, 5 Gray (Mass.) 144. It has to do with 
what concerns others, and implies an act done or procured to be done 
which is intended to prevent or hinder. In re Shoesmith, 135 Fed. 
687, 68 C. C. A. 322. It is not only presumed that she intended the 
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ordinary conséquences of her acts, but ît is alleged that she intended 
thereby to hinder and delay her creditors for fraudaient purposes, to 
deprive them of property which she should hâve disclosed and in ail 
honesty and fair dealing turned over to them, or for their benefit. 

[ 2] The intent on her part, concerning the bank and its assets, must 
be regarded as an intent to conceal her property. Her purpose un- 
doubtedly was to conserve it in some manner for her own use ; hence 
it followed that she did not regard her title to it as having been severed 
or lost. Whether she had any right to or control of ail of her prop- 
erty during the time of such concealment is not the criterion by which 
the effect of her act is to be determined. For this purpose her in- 
tent, and not the effect of her act, is of importance. However, what- 
ever may hâve been her interest, even if her assignment should eventu- 
ally be regardled valid as affecting the property concealed from her 
assignée and creditors, it cannot be denied but that she did retain an 
equity in the same to redeem, in case there was more property than 
sufficient to pay the creditors. 

It appearing from the pétition that Mrs. Glazier concealed from her 
creditors and from her assignée, and permitted to be concealed from 
them, a part of her property while insolvent, with intent, etc., and so 
continued to within four months of the filing of such pétition, an act 
of bankruptcy is disclosed, for which a pétition against her wiU be 
sustained. 

The demurrer is therefore overruled. 



THE ACRE. 
(District Court, E. D. New York. Aprll 29, 1912.) 
Salvage (§ 10*) — Services Entitled to Compensation — Moving Vessbx tbom 

FiRE. 

Services rendered by vessels and dockmen In moving a vessel, which 
was in danger of flre by communication from another vessel, although 
rendered in connection with the salvîng of such other vessel, held salvage 
services, and entltled to compensation as such. 

[Ed. Note. — For other cases, see Salvage, Cent. Dlg. §§ 18-20 ; Dec. DIg. 
I 10.*] 

In Admiralty. Suit by James Brooks and others against the steam- 
ship Acre. Decree for îibelants. 
Foley & Martin, for Iibelants. 
Haight, Sanford & Smith, for claimant. 

CHATFIELD, District Judge. The salvage of the Javary neces- 
sitated moving the Acre. The fire proved to hâve been dangerous to 
the Acre only by communication from the Javary. The Acre was, 
however, in a dangerous situation because of the possibility of that 
communication, and the aid given her was a salvage service. This 
was rendered by the Ox, the Gertrude, the men on the Lucas and 
the Acre (who shifted the lines and used their windlass), and the 

*For other case« see same topic & § nvmbjek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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men on the dock, who shifted the Unes there. Thèse salvage services 
were ail connected with the services rendered to the Javary, and in 
that respect the case is like the City of Atlanta (D. C.) 56 Fed. 252, 
in which the court heldl that "an indirect advantage derived from the 
rendering of a salvage service to another vessel" cannot be made the 
basis of an award. But where a boat is in the direct zone of danger, 
and the indirect services are a part (as in this case) of an attempt to 
save that boat (the salvors thinking that it could be saved), instead 
of trying first to save a boat which, in their opinion, could not be 
reached, or was already hopelessly on fire, there should be some award. 
Even though a salvage allowance has been granted for the entire serv- 
ice to the Javary (including the indirect work in moving the Acre), 
and although for this service the Gertrude is entitled to no compensa- 
tion beyond what was recovered from the Javary, yet any award for 
the services of direct benefit to the Acre herself should not be thrown 
on the Javary. Nor should such services be treated as mère towing 
services, like those rendered in The Bessie Whiting (D. C.) 35 Fed. 
19, and The Carondelet (D. C.) 36 Fed. 714. 

The direct services of salvage to the Acre would seem to justify an 
award of $150 to the Gertrude, when viewed from the standpoint of 
participation in the benefit offered and the protection afforded. This 
benefit and protection was furnished almost equally by the Ox and the 
men on the pier and on the steamer, and hence a total valuation of 
$450 for services to the Acre alone is indicated, and this seems to the 
court to be fair. From the standpoint of ordinary towing (that is, of 
mère physical expenditure of power), the Ox did much more than the 
Gertrude ; but the gênerai situation, the disinclination of the Ox to 
undertake the saving of the Javary, and the readiness of the Ger- 
trude to leave the towing service to the Ox, considered with the 
capacity for help (if it had proved necessary) which the Gertrude fur- 
nished, makes an equal division of crédit (that is, of award) a proper 
basis of allowance. 

The libelant may hâve a decree for $150, with costs. 



DETROIT STEEL OOOPERAGE CO. v. SISTERSVILLE BREWING 

CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. June 1, 1912.) 

No. 1,081. 

Appeal from the Circuit Court of the United States for tlie Northern Dis- 
trict of West Virginia, at Wheeling. On pétition for rehearing. Denied. 
For former opinion, see 195 Fed. 447. 

Charles N. Kimball, of Sistersville, W. Va., and George M. Hofïhelmer, of 
Clarksburg, W. Va. (Orla B. Taylor and Walter S. Sugden, both of Sisters- 
ville, W. Va., on the brlefs), for appellant. 

Thomas P. Jacobs, oî New Martinsville, W. Va. (Arien G. Swiger, of Sis- 
tersville, W. Va., on the brief), for appellees. 

Before PRITCHARD, Circuit Judge.and BOYD and ROSE, District Judges. 
PER CURIAM. Rehearing denied. 
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PRITOHARD, Circuit Judgé (dissenting). I concurred in the. opinion ren- 
dered in tliis case 195 Fed. 447, but after a careful reading of the pétition 
for rehearing, and also the case of Tippett & Wood v. Barhiim, 180 Fed. 76, 
103 C. C. A. 430, I am of the opinion tliat, Inasmuch as tlie vendor reserved 
a lien on the tanlîs in controversy for the piirchase priée, which was duly 
recorded in accordance with the lavvs of West Virginia, the title never passed 
to the mortgagee under the after-acquired property clause, but remained in 
the vendor. 

Therefore I thlnk a rehearing should be grauted. 
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